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A ^!nt5tt'^l of Coti’tmflion an! M!\ts‘«;^mcnt of Plstricl Cinals bj 
L^catcnant-Coloncl (Jrrjr, c.s.t^ br tlie Financjal Com* 

rustier. CT onifrr corrr of iJic letter of Lu Senior Secrclarj, 2\o. 1 13 
of IGth Angnsl 1853. 

RciiArK?. — In the Circular of this Government, 
Ko. 31G of 20th Soptemher 1682, on the suhject of Fninino 
Preventive ^Vorks, the nttciition of district OHiccrs was 
specially invited to the importance of developing inundation 
canal«. At that time the Extra Assistant Commissioner in 
charge of Ferozeporo canals was engaged, under the direc- 
tion of Lieutenant-Colonel Grey, in revising the various orders 
which had been issued from time to time by the latter ofliccr 
for the guidance of the llcvcnuo slalT of ilio district in tho 
construction and management of inundation canals, and see- 
ing that special interest was likely to bo turned to tho sub- 
ject, Colonel Grey offered to throw tho compilation into tho 
form of a brief manual for the instruction of Revenue OlPcors. 
This offer was accepted by the Financial Commissioner, 
and the manual under review has accordingly been completed 
by Colonel Grey. 

2. Tho special thanks of the Lieutonant-Goyernor aro 
due to Colonel Grey for tho trouble which he has taken in 
this matter, and for the valuable assistance which the manual 
will be found to afford to all officers in those districts in which 
the construction of inundation canals can bo undertaken and is 
desirable. The manual is particularly valuable in that it 
embodies the details of a system wbioU has been w’orked for 
10 3’cars in tho Ferozeporo district with great success. It is 
not necessary of course nor is it desirable that the system 
set forth -in it should be followed without modification else- 
where. On the contrary, success in the construction and 
management of inundation canals must always depend largely 
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Articled (Claims) Act 23 of 1863 Under that Section a suit may bo instituted 

Note 1 by tho claimant or objector on receipt of the award in a Ccnirt 

specially constituted tinder that Act Tho period proscribed under 
this Article is thirty days from tho dale on which such notice ol the 
award is delivered to tho plaintiff 

There was no j revision corrcspondinj, to this Article before the 
year 1871 but Section 5 of tho Act 23 of 1603 itself j rotidcd that 
such suit shall be instituted withiD 30 days from tho delivery of such 
notice It was hold by tho High Court of Calcutta In a suit arising 
before 1871 that tho Court could not oKtond tlio period allowed by 
the Section for any reason* In tho year 1871 tho words as to 
limitation in tho said Section were deleted and an Article correspon 
ding to the present Article was inserted in tho Limitation Act 1871 
Under this Act it of course clear that tho j eriod of 30 days is to 
ho reckoned in accordance with tho Sections of the Act which may 
result in extending tho said jenod 

Tho suit to contest an award referred to m tho Article is not 
an apjlicatioa to set aside an award within tho meaning of 
Section 12 sub section 4 anti Thoroforo timo requisite for obtain 
lag a copy of the award cannot be excluded under that Section in 
computing the period of limitation for tho suit 


Article 2 


P IPT IJ — \tnelj Days 


2.^ i^or compensa- 
tion for doing or for 
omitting to do nn act 
alleged to "be in piirsu 
ance of any enactment 
in force for the time 
being in British India ; 


Ninety days 


When the act 
or omission 
takes place 


Act of 1877 
Same as above 


Act of 1671 

PART 11 — ITlNETY DAYS 

2 —For Jo Dg or for omitt ng to ( N ncty days I When the act or om 3 
do ao act la pursuance of any s on toot place 

enactment a force for the t me | 

be n" la Br t sh lad a I I 


Act of 1859 — Section 1 Clause 2 

To suits for pcconury penalties or forfe tures for the breach of any 1 iw or 
reguiat on — the per od of one year from the t me the cause of act on aro«c 


Schedule I — Article i — Note 1 

1 (1866) 5 Suth ^ B 1 ( 0 ) o7 ar Mocker jee v Jo jk shen Vookerjee 



CovrrN'ivTios for noiso on oMixTiNfi to do an act 917 


Synopsis 

1. Scope of the Article. 

2. Wrongful acts or omissions under contracts. 

3. Cases falling within this and another Article. 

4. Doing or omitting to do. 

5. "Alleged to ho." 

6. Compensation. 

7. "Enactment in force." 

8. Starting point 

Other Topics 

Act done knowingly or intcntionallj in conlrwiilion of emclment — Artldo 
doea not Bco Nota 1, Pta C, 12 

Act done maliciously but under boucst belief that it is auiliorircd by enactment 

S'oNotol, rts 14 15 

Act dono negligently but honestly— \tliclo applies See Note l,Pt 18 

Aet or omission cot giving eau^ of action unless damage results — Section 21 
applies Sec Note 8 Pt 1 

'Doing includes doing in improper manner BcoNotol 

Special or local law prevails See Note 8, Pt 8 

Suit for return of money wronglult) levied— If one for compensation ScoNotoC 


Article 2 
Notol 


1. Scope of the Article.— Thoro nro soveral provisions m tbo 
statute books tthich are mtondcil to afford protection to persons 
doing acts in pursu-toce of an enactmont id force ‘ It is not 
necessary for the applicability of such provisions that tbo act should 
he directly justifiable under tho enactmont as this ttould reduco 
tbo protection to a moro nullity It is, however, necessary that 
tho defendant should have honestly belteicd in tho oxistonco of a 
stato of facts which if it had existed, would have justified him under 
tbo enactment to do tho thing complainod of ^ His error may bo 
ono of law* and ho need not have any knowlcdgo of tho particular 
enaciment under which ho has acted * It is not even material 
whether his belief is a reasonable on© ® It follows that whore a 


Article 2 — Note 1 


1 for example Section 1 of the Judicial OiSce» Protection Act 
Section 80 of the Civil Procedure Code 
Section 197 of tbo Cnminal Procedure Code 


la Ilalsbury Vol 23 Pago 813 

2 (ISIG) 71 R R 701 (70G) 9 D A L 702 15 LJ Ex 233 10 Jur 884 15 

II AW 316 Iluyheiy Ducldand 

(1871)19 W B (Eng) 93l (932) LB COP 474 Chamberlain v King 
(Ref in C Mad II 0 R 423 ) 

3 (1871) 6 Q B 721 {"29) 19 W R (Eng) 1110 (1112) Selmes v Judge 

4 (1853) 93 R R 769 (779) IS C B 850 1OLR740 22 L J 0 1 201 17 

Jur 990 Iteadt Colder 


(1863) 133 RB 791 (793) 33 L J F* C5 
2 II A 0 769 Ilobcrtiv Orchard 


9 L T (NS) 727 12 W B 253 

(Ref lo G Mad II 0 It 423 ) 


6 IlaUburj \ol 23 Page 313 and Nol J3 Pige 179 
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Article 2 person hiov-inghj and intenltonally acts in contr‘i\ention of tlio 

Note 1 provisions of an enactment lie cannot claim tint liis conduct lias 

anj relation to acting "in pursuance of tlic onaclmont In Sehnes 
\ Blackburn 3 obsersed as Io11ca\s — 

"It has long licen tleculecl that such i. jiroMsion as that 
contained in this Section is intended to protect persons from 
the consequences of committing illegal acts which arc intended 
to lie done under the aiitliontv of an Act of Parliament liut 
svhich, bj some mistal e are not justified i»y the tcrin^ and 
cannot ho defended bj its prosisions I agree that 

if a person knows that ho has not, under a statute aiitiioritj to 
do a certain thing and ^et lntent 1 onatl^ does that thing ho 
cannot shelter himself h> protending tint the tiling was done 
with intent to carry out that statute 
This Article is ono of such provisions intended to afford protoc- 
tion to persons acting in pursuance of an enactment, against stale 
claims^ and a specially short period of limitation is jirovided for such 
cases in order that such acts which are of a public nature shall not 
give rise to a protracted litigation,® the policy of the law being that 
suits of this nature should be hrouglit and investigated as promiitly 
as possible * Tlie principles above stated would therefore apply al»o 
to cases coming under this Article Thus the act complained of need 
not bo dircclli/ jnstifiahle under the enactment But the defendant 
IS entitled to the benefit of the protection of the Article if ho honestly 
believed in the existence of n stato of facts which if it had existed, 
would have justified him under the enactment to do the thing 
complained of The reasonableness of the belief is immaterial if bis 


e (lari) e Q B 724 {727) lO W R (Eng) JllO (Ref m 25 Bom 387 (3D3) ) 

7 (1909) 2 Ind Cm 849 (825) 1909 Pun Be No 72 Pic/ifird TI n^snn v The 

Municipal Corporatwn of Simla 

(1930) A I B Jim Pit 513 (51*) 15 Pat 510 104 Ind Cas SCO Seoj of 

Slate y Lodna Colliery Co Ltd 

«Jso (1913) 18 IndCas 84 (84) (Cal) 7/nri C/inrn?i Bose v Suren 
dra Nath Baverjee (pimage caused by order under Section 144 
Cr P C — Article 2 applies ) 

(1848) 4 MoolnaApp353(979 SSO) 1 Srr 803 C 'Moo P C 257 
Perry O C 892 (P C) BteJ ard Spooner \ Juddoit ] 

8 (1913) 21 Ind Cas 426 (427) 16 OudU Cas 211 11 v flajIlaJadur 

9 (1918) A I R 1918 All C3 (65) 41 All 219 48 Ind Cas 815 Vulat Lai y 

Gopal Sarup (Sale of plaiutifl s profcTt\ in execution of money decree 
—Tender of draretal amount by pliintiS — Bile by Aniin in spite of 
tender in collusion orith decree holder ) 

10 (1909) 2 Ind Cas 819 (8^2) 1909 Pun Re No 72 Pic; ard H alson x The 
AfwMcij nl Corporation Simla 


(lO^o) A 1 R 1925 Rang 311 (812) 3 Rang 208 89 Ind Cas 601 Mating 

Kyau! Nyun ▼ iUa Ubin iltmtctpahly (FolloTVing ICO P R 1883 } 
(1930) 4 I R 1936 Cal 653 (655 656) 106 Ind Cas 529 Jagues x Narendra 
Lttl Das (Act done by Police Officer heedlessly but bona fide-— 
Article 2 applies ) 
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Iwlirf 11 Iionp^f, llioucli it mi> l*fl nn unportnnt rl(*incnt in (Irtcrinm 
ing the quc«;tion of lionoilN ** Vp'im, tho Articlo will not ajiplj 
wrlioro llio dofondint Ins ncto<l itiioii ifr/^/i/ ohJ m 

contrwcntion of the cinctment merclj usin^t it as n cloak for 
|iri\ato jmrjv>«es ** In Sccrrlarj/ of Statf \ Lotlna ColUcry Co 
Courtnej .Terrell, C T ohscracsl ns follows — 

"Tho nhject of the \rticlo is tho {irotrclion of ]«ihlic oflicials 
who, while Iona fiile piirixirlinR to act m tho oxerciso of a 
statutorj jKiwcr, ln\ c cxccc<lc<l that iwwcr ami ha\o coinmittctl 
a tortious act , it re«cmhlcs in this resjiect tho English Public 
\iithoritics Protection Act If tho act complained of is within 
tho terms of tho statute, noiirotcction is nce<lc<l, foi, tho plaintiff 
has sufTcred no legal wrong the protection is needed when 
an actionahlo wrong has been committed, and to secure tho 
protection there must Ixs in tho first placo a bona jule belief by 
tlio official that tho act complained of was justified by tho 
statute, secondlj , tho act must ha\e lioen i>crfornicd under colour 
of a statutorj dut\, and thirdlj, tho act must ho m itself a tort 
in order to guo rise to tho cause of action It is against such 
actions for tort that llio statute gnes protection 
An act dono ireohgcntly but honcstlj m purstianco of an enact* 
mont IS witbm this Article It is indeed to such acts that protec* 
tion IS intended to bo afforded An act ma> ho dono inahctou^i 
but jet under tlio honest belief that it is authorised by tb'^ 

(1937) AIR 1937 Sind 231 (233) 172 lad Cas C22 Udharam Tauarma t 
Orahanti Trad\n^ Co Ltd (Tlioro must be on cuqnirr rega*c.sc 
good faith before Article can Ic applied ) 

(1937) AIR 1937 Lah 748 (750) 1C9 Ind Cas 022 Jmar SinffJ r 7frr>u, 
Commissiomr {tujrannala (lie must show he tad -itasaa-'^ 
grounds for justifying his action under the cuaclmcaL) 

11 (1909) 2 Ind Cas 819 (822) 1909 Tun Re No 72. LUjin. —c - 
Vunicipaf Corporaliou of Simla 
(1833) 1883 Pun Re No ICO GaneshDauv Ellwlt 
(But see (1681) 1681 Pun Re No 124 < 
defendant should show that he 


Article a 
Note i 
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firticld 2 oDactment In Bueh cases this Article « ill applj “ It ^\as, lio«o\cr, 

KoteS held in tho undornaenliODod case** hj tl’O Chief Comt of the Punjab 

1~3 that this Article 'mU protect |>ersons ^^llo have acted honestly as a 

man of ordtnaTy care and tntelliocnce It is submitted that tins 
condition as to ordinary care h not necessary for tho aiiplicabihty 
of the Article, for, this \\(nild render tho Article inaiiphcablo to 
negligent acts i e acts dono without reasonable care and caution 
Where, owing to the negligence of the Mtinicijiality in 1 ecping 
water pipes m good repair, tho ground in winch they wore laid 
became damj) and damaged the plaintiff b houses and the plaintiff 
sued tho Municipal Board for damages, it %%as held tint tins Article 
did not apply but only Article 3G, apparently on tho ground that tho 
omission was not "m pursuance of any enactment’'* Where tho 
enactment under wbicb a ywson purported to act did not authorise 
him to do the act complained of, it was held by tho Lahore High 
Court that Article 2 was not applicable It is submitted that this 

13 not correct 

2. Wrongful acts or omissions under contracts.— Where it 
was provided by Section 527 of the Bombay City Municipal Act 
(3 of 1888) that no suit shall be instituted ogamst the Corporation in 
respect of any act done in pursuance or execution of the Act until 
notice ol one month was gi%cn, it was held that a wrongful act or 
omission under a contract entered into under tho powers given by 
the enactment was not in pursuance or execution of tho enactment ^ 
The same new has been held m tho undermentioned cases* arising 
under other Municipal Acts It has been held that tho sarno reason, 
ing as applies to the construction of tho provisions aliovo referred 
to will apjly to the construction of this Article also which will 

14 (1932) AIR 1932 All 1C (18) 135 led Cas 558 Shar^fvl Hasan v Lackmi 

Harava (The act »t«cU was kowevet justifialle in this cn«i ) 

{t92G) AIR 1926 All 538 (639) 48 All GCO 95 Ind Cjs 1030 Af«nt«ral 
Board of Benares \ behanlal (Valicious action of Municipality in 
omitting to do what it should have done under the Act ) 

3as 430 prtrta 

16 (188G) ^ 

1C (1929) A IB 1920 Lah 730 (735) 121 Ind Oas 500 HayaPam-v M««foipaI 
CommtUet 

17 (1935) A I B 1935 Lali 47 (47) 152 led Cas CSO hoUfied Area Co, imltee, 

LhincnaTvatniv Lada Bat% 

18 See Halsbury, Yol 13 Page 179 

Note 2 

1 (1901) 25 Bom 387 (394) 8 Bom L R 15S Raiic? ordos iloorarji v The 

VunKipal CommtsaiHier /or the Cety of SomJiay 

2 (1914) AIR 1914 Sinai25(l28) 8 Sind L B 294 29 Ind Cas 597 

•paXiiy of Today AtsanmalChandomnal (Case under Bombay District 
Alunicipal Act 3 of 1901 ) 

(1910) AIR 19IG Mad 810 (313) 28 Ind Cas 45 Municipal Council of 

Kiimbahottamy Vtraverumal PadayacT i (Madras District Munici 
p^Ut^ea Act 4 o{ 1BS4) 
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tbcrctoro not orplj to acl<» or omwsions under contracts entorod 
mto under the jovrers gircn liy an enactment * 

3. Cases falling within this and another Article.— Tliis 
Atticlo -wiU not anb "hero Ihero w another special piovjsion pro. 
Ticlcxl for a parliculir ca«p ** Thw is in accordance %%:th tiio general 
pTinciplo ol liTC cnnnciatotl lij the minim oe«/ToItfl jpcciolif/iis non 
dcrogant — a general proM'iJon must jioM to a ejiccial proiision 
\Micro a suit Mas brought against a Municijal Board for making an 
illegal distress of llio ] laintifT h goods under colour of an enactment, 
it Mas held that Article 2S Mhich | rondos specifically for eases of 
distress should bo aj i bed and not this Article * hero tbo j nncij al 
(Municipal Board) sued its agent (tho rxeciilne Officer) for damages 
for ncgligoncL in tbo diecbargo of bis dutj under an enactment, it 
was held that such a suit was 8i>cciallj ] ronded for bj Article 90 
and that therefore this Article did not applj * 

Sco also tho undermentioned case * 

4. Doing or omitting to do. — It has been held in tbo 
undermentioned ease* that tho Article does not applj to eases where 
tho damages ariso not from tho doing or tho omission to do an act 
but from the doing it in an tinproper manner out of maheo or care 
Icssncss It 13 submitted that this \tcw is not correct Doing'’ 
will include doing in an improper manner Further, there cannot bo 
an omtJsten to do ' in an improper manner 

5. “Alleged to be "—Th© expression alleged to be docs not 
mean "alleged bj tho plaintiff lo bis phint or alleged by tbo 
defendant in his written statement ' Nor does it mean that tho 

3 (lOlC) A I R lOlC Mad SIO (813) 23 lod Ca» 45 Municipal Council of 

KimlafiOnam r Yiraperumal Padayachi 

(1037) AIR 1037 Lah 226 (22S) 169 Ind Cas 1107, Girdharx Lai t Store 
tary of Siate (Di«missal of Sub Divi<ional Officer from semce — Buit 
by him for damages for wroDglul dismissal— Suit is ono for breach of 
contract and not one for any act done id pursuance of enactment ) 

Note 3 

la (1937) AIR 1937 Bom 491 (491) 1'2 Ind Cas 430 Parietaypa Matiappa y 
Hulh Municipahty (Case fallii g under Section 20C of the Bombay 
Act 18 of 1925 — This Article not aipl cable ) 

1 (1904) 20 All 482 (489) 1 All L Jour 195 1901 All W ^ 95 Jl/uweipal 

Board of Af«s oorie r II B Goodalt 

2 (1924) AIR 1924 All 407 (470) 40 All 175 80 Ind Cas 241 A C 


u I ATlJCle iJ UUU liOl. 

Article 2 applies to such a suit ) 

3 (1937) A 1 R 1937 All 90 (95) IG" Ind Cas 433 1 L R (1037) All 390 Friit 
ifodhoProsad-r M IVajidJh (A 1 R 1935 All 538, hot folloired ) 

Note 4 

1 (1913) 21 Ind Ca» 420 (42.) IGOudbCasSll YahUttal v PajBaJadur 

Note 5 

1 (1935) AIR 1935 All 688 (540) 1935 Cr Cas 6CO 155 Ind Cas 131 (F B) 
Sliinm Lai T Abdul Paef 


Article 2 
Notes 
2-B 
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Article 2 defendant at the tim© of doing tlio act mu<?t, m order to claim tho 

Notes Iirotection of the Article, openly allege or a'lscrt that ho is acting in 

6 — 8 pursuance of a particular enactment * for, as Ins been soon in Note 1 

ante, he need not ha\e any knowletlge of tho imticular enactment 
under which he Ins acted Tho words are mcrel> intended to 
obviate the difficulty of tho Article being intcriireted too strictly 
Without the said words tho Article may not, construed strictly, he 
wide enough to cover tho caso of a jierson who, in good faith, has 
acted in pursuance of an enactment when it is found later that ho 
has exceeded his jiowers To protect such persons these words 
seem to have been added, presumably to widen tho scope of the 
Article and give him protection where, although tho power was 
exceeded, he still acted m good faith and honestly bcho%cd that bo 
was acting in pursuance of an enactment * 

It 13 howeier necessary beforo opiiljmg this Article tliat as a 
fact the act was done, or was honestly intended to bo done, in 
pursuance of an onactmont Where on tho statements contained in 
the plaint tho defendants did tho act complained of at their o%vn 
hands and not m pursuance of any statute, it was held by their 
Lordships of tho Pnvy Council that tho Court cannot, without 
going into the facts, assume that the act was done in pursuance of an 
enactment and apjdy this Articlo It must ho proied that tho act 
was so done * In Snndarjt Shtvjt v Secretary of State, ^ where the 
plaintiff sued tlic Secretary of State for damages for wrongful 
conversion of his goods consigned to a Hallway Company and the 
defendant alleged that the go^s were sold under Section 55 of the 
Hallways Act it was held that Article 2 did not apply on tho ground 
that It was tho defendant who alleged that tho act was done under 
Section 55 of tlio Act and not the plaintiff w ho based his suit merely 
on conversion In other words, it seems to have been impliedly 
assumed that tho words “alleged to be must be taken to mean 
“alleged by plaintiff in his plaint It is submitted that the 
assumption is not correct and is really against the decision of the 
Privy Council above referred to * 

6. Compensation. — Tins Article applies only to suits for 
compensation Ac«)rdmg to the undermentioned cases,* a suit for 

2 (1909) 2 Ind Cas 810 {82‘») 1900 Dun Re No 72 Richard atson v Mum 
cijial Corporation Simla 

(1937}AIR1037Lah748{750) ICO lud Cas 022 Amar Singh v Deputy 
Commxssio ler (ru^ranutila 

8 (1935) AIR 1035 AU 538 (540) 1935 Cr Cas 5G0 155 Ind Cas 131 (F B), 
Shiam Lai v Abdul Itaof 

4 (1927) AIR 1027 P C 72 (73) 103 Ind Cas 1 10 Lah 161 Punjab Cotton 
Press Co Ltd v Secretary of State (Reversing AIR 1924 Lah 192 
and A I R 1924 Lah 169 ) 

e (1934) AIR 1934 Pat 607 (510) 151 Ind Cas 995 13 Pat 752 

C See (1936) AIR 1936 Pat 513 (517) 15 Pat 610 164 Ind Cas 860 Secy 
of State V Lodna Colttery Co Ltd (Where the same learned Jndge 
holds that his previons opinion was erroneous ) 

Note 6 

1 (1880) 1886 Pun Re No 123 Seth Karimjee v Sardar Rarpal Stngh 
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relunt of monoj-i Ipviwl }»\ l)io jlpfmdint h ono for Article 2 

coni|>cn<ition Tlio llijjh Court of AlUInhul lias <lnscntc<l from Notes 

lJ)j9 TJo\% nnd f)cl(I thnt ft suit tor com]>rntit]on or thmaga h D— 8 

different from a suit for tlio return of a s[»ecific simi In tlio former 

ca«o the iHnn},o nni'st l»o Iij (Iio Court for n uronjiful act 

A suit for ft pjHCific «iini of inonej lUegil^ lo^iotl !>> tlio defendant 

under colour of an enactment h therefore, nccording to that Court, 

rot a suit for coin|>en«ation ’ In a recent caso**' the High Court of 

Lahoro has followcal the of tho Allahabad High Court In tho 

undermentioned case,® where octroi duty was legallj levied, but 

OKing to su!r?e<7uent events had, under law, to bo rottirnod to the 

|>kintiff and the latter micd for such return, tho Allahabad High 

Court held that this Article did not ai>]>k hut Articlo 120 

Sco also Notes to Articles 20 and 30, tn/ra 

7. “Enactment In force." — Where a defendant tdeads that tho 
action of tho i»laintiff is barred under tins Article, tho idea 
ncccssarilj imi>orts an averment that tho enactment was m force at 
tho time and place when and whero tho acts complained of woro 
done It 13 not suITicicnt il tho enactment » not in force, that tho 
defendant honc'^tl} believed that it was in forco and that ho was 
acting under it ' 

8. Starting point. —The starting |>omt is "when tho act or 
omission takes place When tho act or omission does not, liowovcr, 
per se give a cause of action unless damage rosuUs therefrom, then, 
by virtue of Section 21 ante tho period of limitation should bo 
computed from tho time vvlicn tlio lojurj results * Wbero a suit was 
instituted on 5 2 190S for comiKinsation for damages of an injury 
occurring about 3 S 1900 caused by tho construction of a suliago 
drainage ejstem by tho Municipalitj in 1904 05, it was held that 
tho starting jicint of limitation for such suit under this Articlo 
■was 3 8 1900, but that, even so it was barred b> limitation * 

(1886) 18S0 Pun Re No 05 Narpat liatv Strdar hirpal Singh (Suit for 
recover) of tolls illegally levied ) 

(1035) AIR l035 Lab IT (41) IS** Ind Cas 680, Not\^ed Afta ComTnvtlee 
Chinchavalm V Lada Part (Assumed — But the decision proceeded 
on the view that it was an nnauthorised act and that the Article 
consequentlj did not apply ) 

(1884) 8 Bom 17 (19 20) 8 Ind Jor 200 Jagjttan Jatherdas v Golam 
Jtlan% Chaudhri (Case however, under Article 29 ) 

2 (1910)0 Ind Cas 401 (403) 32 All 491 The i&tjp«<ano ilalua Railtcay 

CooferatneStoreiv TheAjner VuRictpat Board 

23(1932) A I E 1932 Lab 17 (20) ISAIndCdsfiCS Bakshish Singh v Phuman 
Singh 

3 (1914) AIR 1914 All S3S (339) 3C All 555 25 Ind Cas 913 ZIunuips 

Board a/ Gkaiipiir V X>eoAi»iond<»» JVosad 

Note 7 

1 (16S6) ISSO Puu Re No 105 JaiJtanv Guriiukh SiHgh 

Note 8 

1 (1909) 2 lud Cas 819 (622) 1909 Pun Re No 72 Bichard IV alt<m r Z- 

J/nntcipnl Corporation of 5imla 

2 (1909) 2 Ind Cas 819 (625) 1909 Pun Ih. Vo 72, Richard II n k - _ 

J/un»cipal Corporation of Simla 
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Note 8 


Article 8 


Where a special or local law prescribes a difforent period for saoh 
a suit, it IS that law that will apply (Seotioo 39) Thus tho United 
Provinces Municipalities Act (11 of 191G) Section 32G sub section 3 
extends the period of DO dajs to one of 6 naonths A suit falling 
under that Section will thoioforo ba barred only after G months * 


Part III. — -Six months 


3/ Under the Spe- 
cific Relief Act, 1877, 
Section 9, to recover 
possession of immove- 
able property. i 


Sit months. 


When the dis- 
possession oc- 
curs. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article 

3. Possession and dispossession. 

4. Immovable property. 

d. Person in possession without any title dispossessed by 
trespasser — Suit after six months, if barred. 

6. Suit on title — Failure to prove title — Decree, U can be 
given under Section 9 of the Speciflo Relief Act. 

7. Defendant raaintained in possession under Section 143, 
Criminal Procedure Code — Plaintiff if can sue under 
Section 9 of the Specific Belief Act. 


Other Topics 

"Corpus ’ and anunus ’ . . , . , , Seo Noto 3 

Incorporeal rights — Whether immOTable property Bco Noto 4, Pt 4 <t P N {4) 
Juridical possession . See Noto 3 

Partial dispossession snlEcient See Note 3, Ft 5a 

Specifio Relief Act, S 9 — Suit under — Scope of See Noto 2 

Tenant di8possessod--Whether landlord can bring suit Sea Noto 8, P N (6) 


Act of 1877. 
Bama as above. 


Act of 1871. 


PAST in — Six months 


3 — Under Act No 14 of 1859 (to 
prouide for the hnutatuin of 
suxts), section fifteen, to recorec 
possession of immoTeable pro* 
perty 


&1Z months 


When the dispossession 
occurs 


S (1926) A I E 1920 All 538 (539, 640) 95 Ind Cas 1030 48 All 660, ilfwns- 
cxpal Board, Benares-y Behari Lai 



Suit uNurn s sri cinc nrMi r act 955 

1. Le^isIatWo changes.— Tbr cirlic^t cnictmcnt vith rogirJ (o 
suit? for the suniinarj recover) of i^oscossion of itntnoiablo proportv 
from a Mrong.docr wa? Section 1C of U»o Limitation Act, 1 1 of 1859 
Till? Section ran in terms similar to tho proMint Section 9 of tho 
Specific Relief Act, 1877, and further proiidcd tint tlie suit should 
1x5 commenced willun fix months from tho time of such disixa^.'^cssion 
Tho Limitation Act, 9 of 1871, which look tho place of tho Act of 
1859, left unropealwl so much of Section 15 ns did not rchto to tho 
limitation of pos'cs«orj suit? Tho portion relating to limitation 
was reix?3lo<l and re enacted as \rliclo H of Schc<1uIo 2 of tho Act 
Tho unrcpealctl ixarlion it«clf was reix>aled and re enacted ns Section 9 
of Act 1 of 1877 13ut in so re enacting it, the jxirtion referring to 
limitation was nUo ro enacted in that Section Thus tho period of 
limitation was prescribed both under Article 3 of Limitation Act, 16 
of 1877 and under Section 9 of tho Specific Relief Act Tho prOMsion 
for limitation in Section 9 was exidcntlj tinnece>sara and licneo so 
much of tho i>ortion os related to limitation m Section 9 was repealed 
by Act 12 of 1891 Tho present Limitation Act, lilo its predecessor, 
provides a limitation of six months for these i*ossos<or> suits * 

2. Scope of the Article, — Tho Specific Relief \ct, 1877, 
provides for two kinds of suits for {lossessioo Section 8 provides 
that a person cuiitlcd to the possession of immorablo proportj ma> 
recoaor it in tho manner prC'»cribod bj tho Codo of Civil Procedure, 
‘that 13 to say, by a suit for ejectment on the basts of title Section 0 
gives a summarj remodj to a person who has without his consent 
been disiiossessed of immovable property othorwi«o than in due 
course of law, for recover) of possession thereof, notwithstanding 
any other title that may bo set up tn such suit The second para* 
graph of the Section provides that tho person against whom the 
decree ma) be passed under tho first paragraph ma), notwithstand* 
mg such decree, sue to establish his title and recover possession 
Section 9 thus specifically excludes any consideration of title, 
whether such title bo to land or other immoaablo property or to 

Act of 18S9 — Section 15 

15 If any per&on shall, ^vitbout bis coo^ent, have bccD dispossessed of any 
Person dispossessed immoTeable properly otherwise than by due course of law, 
of tmtnoteable pro such person, or any iwtsoq claiming through him shall, 
perty othermse than in a suit brought to recover possession of such property, 
by due courseof law bo entitled to recover pos<«ssioii thereof notwithstanding 
may recoter ^sses any other title that may be set up is such suit provided 
sion notwithstanding that the suit bo commenced within six months from the 
any title that may timo of such dispossession But nothing in this section 
be set up Suit for shall bar the person from whom such possession shall 
dispossession to be have been so recovered, or any other person, instituting 
brought uithin six a suit to estabbsb his title to such property and to 
monies Suits to recover possession thereof within the period limited by 
establish title not to this Act 
be affected 


Article 3 
Notes 
1—2 


Article 3 — Note 1 

1 See (1893) 8 Had L Jour 9 (9) (Jour) 




Article 3 
Note 2 


956 Slit lndik s 9, mfcific relief act 

iwssession onI> * In n Ruit umler Section 9, all that tho plamtiff 
ha^ to allege anti prore H 

1 tint ho in pos-sciRion of the lmmo^ablo proportj ^\hen 

he ^\as disixtebcs-ttl, ami 

2 that lie was di3iK>sse«'>ed h> tho tlefendant otherwi'sC than m 

duo coui&o of law 

On proof of these facU the ])liintifr will be placed m iKteSCssion 
of tho propeitj * It is not ncctssarj for lura to pro\o his title to tho 
propertj Nor can the defondant in such a suit set up an> plea 
based upon title, e\en whcie ho has one* \ suit, in which it is 
necessary for the plaintiff to allege and prove title whether to 
immovable propertj or to mere jiossossion thereof, \mU not come 
under Section 9,* but will bo governed bj tbo geneml Section, 


Notes 

1 S«(1010) 7 iBd Cas 40a {40C) 33 All 174 (F B), L/icJmdttT Shambu 

yarmn 

{1880} 1839 AU \\ N SO (00) C/tiil/inn Rai v Sheo Ghulari nai (In this 
suit the plaiQtiS sought a declaration of title to yropcrtr ) 

(18"2) 9 Bom H C R S3 (M>) r Titfial Jlarichandra 

(1910) 7 Ind Cas 700 (700 701) (Cal) Ra; jCriJlnw v Jfullaram J?as 
(I91G) L I R 1910 Mad 323 (310) 23 lud Cas 1 TUaiast v irumucfam 
(1914) AIR lOU Mad 382 (333) 22 Ind Cis 270, Verala Rawinmurf/ii 
V r^nLat4 Sitdr(i»i Chandra Rjo Onrii 
(1914) AIR 1914 ^ag 55 (50) 10 Nag L R 163 27 Ind Cas 500 Sambha 
sh<o V l/rthrtdro 

2 (1907) 4 All L Jour COl (CO"*) 1007 Ul W N 241, PnrShu ifll t Ham 

Charan 

(1904) 29 Dom 213(210) 7 Bom L R 12 rndratpa t r^orriH? Pno (A 
tenant holding over can succc«sfullf maintain suit under S 9 iguost 
his landlord if di>po<'«<scd othcrmsc than in doe course of law ) 

(1868) 9 Snth W R 123 (124) 5o/<io/f AAnn V UoofMniThan (3teDantin 
posse-^ioo bolding over under an expired lease li di«po«°c«scd without 
bis conseut of the Imd otbetwi<« than b> due course cf law, is 
entitled to sue and recover i>o^sc<sioa ) 

(1014) AIR 1914 Mad 382 (333) 22 Ind Cas 2"9 Deiafa Sri Ifamai lurthy 
T Venhata Sitaratna Chandra Hao Cant 

[See (1868) 9 Suth W R 513 (514) Eeng L R Sup "V ol 1020 (F B) 


reference to the title of the landlord to eject him ) 


Specific Relief Act )] 

(But see The rnnjab Tenancy Act 1637 Section 51] 

8 (lO'’?} AIK 1927 AU CC9 (C'O, 671) 103 Ind Cas Ganesh v Tasso 
(1915) AIK 1915 AU 244 (245) 29 Ind Cas 210, Mahhdooi i J3ahhsk v. 
JIttshxm fit 

(1931) AIK 1931 CaJ 483 (484) 53 Cal 29 132 Ind Cas 900 Satisl ehandra 
De T \Iadanmohan Jati 

4 S« (1904) 31 Cal 047(651 f 55 650) 8 Cal W N 446 (F B) Tami^uddxn y 
AsJ rub All (Non occQpancj tenant bolding over is a tenant and 
has a title to posses ion 7 Cal W N 218, Overruled ) 
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nntT>cl\ FfHnHon 8 Tho I'rpsrnl Article n)i)tlic‘i to Rtnts onl> under 
Jvyition n nnd Rucli suits inu«t lx* instituted uitliin six niontlis from 
tlie iKte o( di«jv) «f“5sinn * It must l>e noted tliit tlie het tint the 
FiimmirN rcminlj is not nxiilfsl of I>r tlio norson dwi>osscsscfl will 
not disenlulo lum (roin avulrntt liimscU ol the other rome<U and ruo 
on hn title * 

3. Possession and dispossession. — “Po-.ses>,ion' imidies, /Ir5£, 
some nctuil power o^cr the object jv>v'C'se<1, and secotully, some 
amount o( w ill to in nl onc'cH of the r Thexo c^scntnl elements 
were descnhtsl in Ilonnn Inw hj iho terms “corpus and ' 
re«j>cctncl\ The corj'oreal element is the physical control To l>o 
the I'o-.'C'.'or of an object a nnn must ln\e it so far under In-, control 
as to 1)0 able to exclude others from it The mental element \ancs 
greatlj in dr^ree It l-* in tbo lowest degree when tho i>erson 
haMng control ol the object ossorts no right o\er it on his own behalf, 
hut merelj intends to protect it Such is tho onimMs of the servant 
or manager, or anj person who exercises control m a jiurcl) repre- 
sentative capacitj Control accompamwl b> such degree of intention 
does not amount to ;«ru/icaf jxissession The j)osscssion in such 
instances !•» in the iKrson on who^e lichaU tho control is being 
cxercisotl 

Tho highest degree of intention is manifested when tho j'osscssor 
denies the existence of anj right o\er the object in an> other jicrson 
but himself Such is the oniiHui of the actual owner Between these 
two extremes, wo have the cases of a lessee u3uftuctuar> mortgagee, 
and trustee etc , where tho title of another is not domed, but whore 
there is the power of control and an intention to exclude not only 
all tho strangers, but oven tho owner himself Now, jiossession m 
law IS a substantuo right or interest, which exists and has legal 
incidents and advantages apart from tho true owner s title ^ and 
whore a person has, Jn his own right, and not merclj as a ropresen- 
tatue of another, aucb control oxer immovable property as to he able 

(1839) 18S9 All W N 89 (90) Oui/Ann Rni r Sheoghulam Zlfl» (This was a 
suit for declaration of title to projtcrty ) 

5 (18"9)7 IudApp73 (80 81) 0 Cal L R 249 4 Sac 127 3 Suther 370 (P C) 

11 tse V Ameerunnuia Khatoon 

(1912) 13 Ind Cas 511 (512) (Cal) Cnait Chandra v Loch Hohan 
(1871) 15 Suth W R 88 (40) C Beng L R C52 Grant t Ranj^si Deo 
For a similar provision set Botnbaj XlamUtdar s Courts Act (2 of 190C), 
Sections 5 and 22 and (1900) 21 Bom 251 (F B) Bamchaiidra Dalaji v 
//arstjnhacharj/a 

C (1872) 9 Bom II 0 B 53 (67) BalsAimilMit v FtfAal JlainocAandra (The 
existence of S 9 does not take awaj the plaintiS b right to bring a 
suit for ejectment ) 

(18C5) 2 3Iad H C B 313 (Sl4) homaien Runpu v Chembaia Amlnt 
(1937) AIR 1937 Nag 231 (284), Pannafal Bhageratk ▼ Bhaxyalal Btndra 

Note 3 

1 Pollock and Wright on “Possession* cited m 23 Mad 179 (183) 

(1909) 4 Ind Cas 359 (362, 3C3) 3 Sind I, R 149, Bara Chhatagir v Mata- 
nomal 
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Article 3 to exclndo an% other person from it and has tho intention of oxor 

Notes cising such power of exclusion ho lias a right if dispossessed by sucli 

other person without hw consent otherwise than m duo course of 
lavf to seek relief undci Section 9 of tho Specific Relief Act * 

A person cannot obtain relief undci Section 9 unless ho iiad bad 
juridical possession * or is occupying the premises in a roprosontativo 
capacity * or as a soivant * 

E\en a partial cltsixjssesston entitles a person to bring a suit 
under Section 9 

As to whethei a landlord cm bring a suit when his tenant is 
dispossessed see tho undermentioned casC' ® 


2 (1903) 4 Ind Gas 359 (3e‘» 363) Z S\nA hR lid Em a O) aiagxr ■v Itata 

nomal 

3 (1870) 7 Uom II C R (A 0) 8“^ (87) Dndlnhax l<ar$iilas v SxhColleclor of 

Broad (A mere trespasser carmot succeed under S 9 ) 

(1693) 12 0 P L R 62 (69) Balaram v Batrayi 

[See also (1691) 16 Bom 685 (687) ir trud Im v Mol an t tad J amal 
(Trespasser eaooot sue under S 9 Specific Rehcf Act )] 

4 (1695)2'’ Cal 503(561 565) KnltoLall Mxtlerx Bajendro 2!araxn Deb 

5 (1909) 4 Ind Gas 359 (363) 3 8 nd L R 349 Eai a Cl halaytr v Malanomal 
6a (1881) 3 Had 250 (251) SabapatJ » Chell jr St bbarni/a Chetti 

6 (1890) 18 All 440 (448) 1696 AH N 162 (P B) Sxta Bam v Bam Lai 
(19'’C) AIR lO^e Mad 18 (*>0) 92 Ind Cas 20 \ eeraswat ip VudaU 7 Ven 

katad ella Ml dali (When a landlord creates a tenancy under him 
Tvb ch entitles the tenant to the exclusive use of the property the 
landlord cannot have anj right to actual possession so long as the 
tenant is entitled to pos cssion and thereiore the landlord cannot 
matntam a suit under S 9 against a trespasser for immediate posses* 
Sion ) 

(1928) A I R ms Mag 813 (314) o* v - t tM.o itnrir o _ 
d andra t San tdsltiv (Wl 
Uod by a person other tb 
under the Specific Relief / 

1926 Nag 200 OvcrruUl) 

(190'’) 6 Cal W M G16 (617) Sa into * S! omO v SI eihh lleh i (Plaintiff 
was 1 1 coDstructivo possession of a plot of land through Lis tenant 
ml the latter was disposse sed — Held that the pliintiff had no 
Tight to msintai i a snit under S 9 that phmtiQ was not ent tied to 
bring a sn t even vhero subsequent to such d spossesnon the tenant 
in collnsion with tho person who dispossessed refused to bring the 
sut) 


over abandoned kothn — While so C tooli possession o! kotha — A 
brought suU under B 9 — Bdd that A was entitled to have physical 
possess on of the kotha as soon as it was finally abandoned by B ) 
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4. Immovable property.— Tbo term “iinmovnblo I ropcrtj’ Iim 
been dofinod in the Gcncnl Cliu«C3 Act, 1697, ai including hnd, 
benefits to arise out of hnd, and things altncheil to the earth, or 
pormancntlj fastened to nnj thing allachctl to the earth * Accordingly 
it has been held tint a right to rccoacr rent by a landlord from Ins 
tenant is immoaahlo property * But a hat, tho i»osscssion of which 
IS held by collecting tolls or rents is not 'lnlmo^ablo property' 
witbm tho meaning of Section 9 of tho Si«cific Hohof Act, and a suit 
to recoTcr its i^ossession is not, therefore, inaintainablo under that 
Section ’ 

As to w hothor tho term ' immoxablc projwrty in Section 9 of tho 
Specific Relief Act includes an incor|iorcal right, such os a right of 
way or a right of fishery, there scorns to bo a conflict of decisions 
among tbo High Courts for which sco tho undermentioned cases * 

suitag-nnst 1 under Soction thit as 1 vras dispossessed, bo 

was entitled to briug the suit ) 

(1911) 10 Ind Gas 455 (45r) (Cal) lAljif CInntrn Dej v IMul Chandra 
iluu-ai (Ouster of a tenant is an ouster of the landlord for which tho 
landlord can sue under Section 9 ) 




r 


(1911) 12 Ind Cas 100 (191) 5 Sind L Tl 42 SxtxbraKhio t Juniroma) 
(Landlord can bring a suit where bis tenant is dispossessed ) 
fSrs (1910) 6 Ind Cas G30 (C31) 33 Mad 453 /?a(A>iaiabapd(/tt t 
Hamatamy (Possession by receipt of rents may bo disturbed 
and tho person dispossessed may bring a suit for possession under 
Section 9 ) 

(19O9)3lDdCis4C0{4C7KCa)) Shja la CAurn > VnAai ad Alt 
(C Cal W N G16 Not followed )) 

[Sfc olio (1887) 14 Cal C49 (652) Tan is Uofait Ifosu idn v Outtga 
Proiad Chucherb itj ) 

Note 4 

1 General Clauses Act Section 3 (25) 

2 (1920) AIR 1929 Bom 467 (468) 53 Bom 77d 122 Ind Cas 64 liatanlal 

Ghelabhat v Unarstngh Ilupstngh (19 Cal 514 (F II) Distin 
guished ) 

(1904) 23 Mad 238 (239) Jagannafha v Hama Payer 

[See (1668) 15 Cal 527 (530 531) Sarbanaida Basu 'ifoetttdar v 
Fran Sanhar Eoj ) 

3 (1902) 29 Cal 614 (617) Fntlur Halmany Knthna Pratad 

4 (1673) 21 Suth WR178{181) 1 Ind App 34 13BcngLR251 10 Bom 

H 0 B 231 3 Sar 80G(PC) Jl/a/arana FufeA$any;i v Desax Kulli 
anraxjx (A toda Girasfaak upon mam village and the right to recover 
arrears due in respect of that hak is an interest in immovable pro 
perty ) 

(1639) 13 Mad 54 (55 56) Krxthna v ^Aifan^ (Term immovall property ' 
includes incorporeal rights therein as tangible immovable prop rt) A 
right of ferry is immovable property within the meaning of 8 9 ) 

(1887) 12 Bom 221 (224) Bhxindal Panday Pandal Pos PaUl (A private 
right of 6shiDg is immovable property within the meauii g of B 9 ) 


Article S 
Note 4 
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6 Person in possession without any title dispossessed by 
trespasser — Suit after six months, if barred . — A is m possession 
of I certiin land for 10 jeirs mtliout anj title and is then dis 
jiossessed hj S a trospassei Is A bound to sue under Section 9 of 
the Specific Relief \ct mthin six months of the dispossession, or 
can he maintain a suit for iK)s-«ssion (tinder Section 8 of the Specific 
Relief Act) morelj on tho strength of liis jircvious iKissession ? 
According* to tho undermentioned cases,* Iio is not Iwund to sue 
a\itlun SIX months under this Article hut can sue tho trespasser on 
title the fact of preaious possession iieing sufficient title against a 
mere trespasser See for further discussion Article 142 tn/ra 

6. Suit on title — Failure to prove title — Decree, if can be 
given under Section 9 of the Specific Relief Act. — AN here a person 
bases lus suit on title and fiiU to establish his title it has been held 
that a decree cannot be given on tho basis of dispossession by- 
treating the suit as one under Section 9 of tho Specific Relief Act * 


{See (18.8) 3 Col 27C (279) 1 Cal L R 692 rarbuthi ti’alh Roy ChoiC 
dhtiryv Mudho Parol (The right to o is on interest 
in immovable property trithin the meaning of Article 144 ) 
(1900) 4 IndCas llC(117)(CaI) Bejoy Chandra v SankuBehart 
(1899) 23 Rom C79 (f74 675) 1 Bom h R 107, llangaldas v Jetoan 
ram (PerCandv J— A right of wa> would certainlj seem to 
be an interest in immovable property hut there h ja my 
opinion romctbing in the subject or context of S 9 of the 
S[ieci6c Belief Act which prevents such so effect l«ing given to 
the definition Tho repagtianey ari'cs l«cau«e it appears tint 
the nature of the relief provided bj the \ct is repugnant to the 
character of the propert) in question) 

(1893) 19 Cal 514 (517) (PB) Fadu Jhala x Gotir VoJanJhala 
(PerPetberam C 3 — I am of opinion that the whole of S 9 is 
repugnant to the idea that immovable propertv that Seetimt 
iDc)iidi.8 an incorporeal right such as a right of fishing in 
waters belonging to another } 

(1891) 18 Cal 80(93) lV«f<i5«r Parne v Kubir Parve (\Eiutforthe 
po session of a nght to fi«h in a Khal tho «oil of w hkh leloiigs 
to another docs not como under S 9 ) 


propertj )) 

Note 5 

1 See (1894) 8 Bom 371 (37C) Knshnarai v T as«cfn (VS here 7 I A 73 is 
explained ) 

(1891) 13 All 637 (559) 1891 All W N 19G (F B) II af» Ahi ed KJ an x Ajit 
dhtahandu (Per Vahmood 3 contra) 

(1879) 5 Cal L B 278 (280) KaiMilanjtx Khotear 2*ussto 
(1899)23 Mad 170(182 183) Mustapka Saheb x Sanlha rtllat 
(1902) 1902 Pun L B No 137 Page 584 (595 59G) 1902 Pun Re No 76 

Abdul Hamtd \ Sarbvland JLhait 

[See also (1882) 11 Cal L R 133 (134) Srojo Sunder Gossamt x Rot 
lash CJittnder Rur ] 

Note 6 

1 (1910) 7 Ind Cas 495 (496) 33 All 174 (F B) XaefiJ mn v Shambu (15 AU 
384 Overruled ) 
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7. Defendant maintained in possession under Section 195| 
Criminal Proccduro Code— Plaintiff, If can sue under Section 0, 
Specific Relief Act. — ^Vhc^o tho platotifT was forcibly dispossossod 
bj tbo defendant and m a proceeding under Section 14G of tbo 
Criminal Procedure Code Ina possession was mainlainod, it was held in 
tho underincnlioncd cases' that tho existence of tho order was no bar 
to a suit by tho plaintiff under Section 9 of the SpociBo Relief Act 
Tho High Court of Calcutta has on tho other hand held that whore 
there is an intcracning attachment also under Section 14f> sub. 
‘'cction 4 of the Criminal Procedure Code, such a suit is not 
mainlainahlo * 


4, licpcahd hy Section 3 of the Repealing and 
Amending Act^ XX of 193T. 


The repealed Article was os follows : 

4 Under tho Kmplojers and! Six months. 
^\orhmon (Disputes) Act, I 
18G0, Section 1 I 


When tho wages, 
hire or price of 
aaork claimed ac. 
cruo or accrues 
duo 


Under tho sum* 
mary procedure refer- 
red to in section 128 


Part IV — One year. 


One year. 


(2) (f) of the Code of 
Civil Procedure, 1908, 
where the provision of 
such summary proce- 
dure does not exclude 
the ordinary procedure 
in such suits and under 
Order XXXVII of the 
said Code. 


When the debt 
or liquidated 
demand be- 
comes payable 
or when the 
property be- 
I comes recover- 
I able. 


t Act of 1877. 

5. — Under the Code of Cml I Six months 
Procedure, Chapter XWI\ (Of I 
summary fTOcediire on negotx 1 
able xnsiruments ) I 


When the instrument sued 
npon becomes duo and 


(1927) 


(1902) 25 Mad 448 (451) 11 Mad L Jonr 403, Jlatnasamy Chtlty t. Paraman 
[See (1915) AIR 1915 All 244 (245) 29 Ind Cas 210, Zlakhdoon 

Bakhsh v llashxm Alt ) 

Note 7 

1 (1903) 80 All 831 (333) 5 All L Jour 297 1908 All ■WN142,J’u'aIa T Cen^a. 
(1902) 2G Bom 353 (358) 3 Bom L R 919, Nagayps y Sayfid Badruddtn, 

2 (1918) AIR 1916 Cal 137 (137) 43 Ind Cas 153, Asimuddtn Ahmed Y. 

Alauddtn Bhtmya (7 Cal L Jonr 547, Folloired ) 


ArUclo 8 
Note 7 


Article i 


Article 6 


Lim Cl 
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Artlole 5 
Notes 
i— 2 


Synopsis 

1. Legislative changes. 

2. Limitation for summary suits. 


1. Legislative changes. 

1 Changes introduced hy the Act of 190S 

For the worfs ‘'Under the Code of Civil Procoduro, Chap- 
ter XXMX (Of suramarj procoduro on negotiable instruments) the 
words "under the summary procoduro referred to in Section 128 (2) (f) 
of the Code of Civil Procedure" were substituted Soe Note 2 infra, 

2 Changes introduced by the Amending Act XXX of 1925 

(a) The i%ords “where the provision of such summary 

procedure does not exclude the ordinarj' procedure in 
such suits and under Order XXXVII of the said Code" 
were added See Note 2 infra 

(b) For the words "six months” the words "one year” were 

substituted in the second column See Note 2 i«/ra 

2. Limitation for summary suits. — Article 5 of the Limu 
tation Act, 1877, prescribed a period of six months for suits on 
negotiable instruoieots instituted under Chapter S9 of the Cml 
Procedure Code of 1882 (corresponding to Order 37 of the Code of 
1903} There was no speeidc provision for other summarj suits 
such as those specified in Section 128 sub section 2 clause (0 of the 
Civil Procedure Cod© of 1908 When Section 128 was newly 
introduced in that Code m 1908, Article 6 of the Limitation Act was 
also amended by providing a period of six months for suits "under 
the summary procedure referred to m Section 128 sub section 2 of 
the Code of Civil Procedure," the intention of tho Legislature 
obviously being to provide for all summary suits under the Civil 
Procedure Code ^ It was, however, held by the High Court of 


5 —Under Act No V of 1806 1 
(to provide a summary pace 
dure on bills of exchange, and 
to amend, » i certain respects, 
the eommernal late of Brtlvih i 
India ) 


Act of 1671. 

8iz months 


When the hill or promis- 
sory note becomes due 
and payable 


Act of 1859. 

No corresponding provision 


Article 5 — Note 2 

1 (1927) AIR 1927 Bind 90 (93) 98 Ind Cas 78 21 Sind L R 257, Firm of 
Jetha DeejstS Co v Firm of Sn Ram Zloolchand. 
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CaJcuIf-* m tho undcnnontioncyl caso* that tho nords “summary 
procoduro referred to m Section 128 (2) (0 of tho CJodo of Civil 
Procedure" did not include suits under Order 37 In mow of this, 
Article 5 was again amended bj Act XXX of 1925 so as to includo 
suits under Order 37 Tho iKiriod of six inonths has also been 
increased to one ^car Therefore, a summary suit, whether under 
Order 37 or under Section 123 of tho Codo of Civil Procedure, has 
to bo filed within one jear from tho date when tho debt becomes 
payable or when tho proi>crty becomes recoverable * 


6/ Upon a Statute, 
Act, Regulation or 
Bye-law, for a penalty 
or forfeiture. 


One year . | When tho penalty 
' or forfeiture is 
incurred. 


Synopsis 

1. Scope of the Article. 

2. Sait must be for a penalty or forfeitare. 

3. Bye-law. 

4. Special remedy provided for in other Acts — Effect. 

5. Special or local law. 

6. Suit by Government. 


Other Topics 

Article— To be read subject to Article 110 See llote C 

Suit for damages gee Kotc 2, Pt 3 

Suit for debt— Article does cot apply Bee Note 2, Pt 1 


1. Scope of the Article. — This Article deals with wbat are known 
as “penal actions ' in England Penalties or forfeitures m England 
under penal statutes are generally recoverable by the Crown or the 
party aggrieved or a common informer as the case may bo Tho 
remedy is generally designated a “penal action ’ or, where one part 
of tho forfeiture is given to the Crown and the other to tho informer. 


AcU of 1877 and 1871 
Same as above 


Act of 18S9 — Section 1, Clauie 2. 

To suits for pecuniary penalties or forfeitures foe the breach of any law or 
regulation — the period of one year from the time the cause of action arose 


2 (1925) AIR 1925 Cal 781 (762) 52 Cal 954 88 Ind Cas 400, Babindra 

Nath Dutt V Abdul Ahod ft Co 

3 (1927) AIR 1927 Sind 90 (91, 92) 93 Ind Gas 78 21 Smd L R 257, Firm 

of Jetka Dev)i ft Co v Ftrm of Sn Bam ^ooUhand 


Article B 
Koto 2 


Article 6 



Article 6 
Notes 
1—4 
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a i^opular or gni tarn action ^ A j)onalty created bj statute, if 
nothiQg 19 said as to who may recover it, and if it is not created for 
the benefit of a party aggrieved and the ofTenco is not against an 
individual, belongs to the Crown and the Crown alone can sue for it * 

The suit must bo one for a penalty or forfeiture upon a Statute, 
Act, Begulatton or Bije lau. A suit for a pcnaltj in a bond is not 
within this Article® 

2. Suit must be fop a penalty or forfeiture. — A debt is 
neither a penalty nor a forfeiture A suit for a debt is not one 
governed by this Article* Similarly a suit to recover damages 
caused by the misconduct of tho defendant is not within this Article, 
although such damages tnaj ho given hj statute * 

3. Bye>law. ' — Certain cattio of the defendants were caught 
grazing, without tho permission of tlio plaintiffs, m a chak of which 
they were tho lessees from tho Government and as such, entitled to 
grazing fees A clause in the lease authorized tho plaintiffs to levy 
an extra foe in the case of cattle grazed without permission It was 
held that the clause was a “bye law” withm tho meaning of this 
Article * 

4. Special remedy provided for in other Acts— Effect,— It is 
a general principle of law that where a statute creates a right and 
provides a remedy, that remedy and no other is available * A suit 

Article 6 — Note i 

1 V/harton’s Law Lexicon 

2 (1883) 31 W R (Eds) C77 (677) L R 8 App Cas 354 47 J P 405 62 L J Q B 

505 48 L T C31 Dradlaugh t Clarke 

See al$o Hahbury. \ ol 10, page 7 and Vol 27, page 192 

8 (1009) 31 Mad 64 (58) 17 Mad L Jour 537 2 Mad L Tim 4C1, Boartf, 

Kiindapiirv LaKshtminarayana Ka>npth\ 

Note 2 

1 (1881) 3 Mad 124 (125) rreetdent of the Slunicxval Commission, Guntur 

T Srikafiulapu Padmaraeu (Soit for taxes ) 

2 (1000) 16 T L R 29C (297) IiBlChVlS C9 L J Ch 337 82 L T 277 48 

WR (Eng) 488 8 Manson 51, TAowsoii v Lord Clanmorris 

Note 3 

1 (1876) 1875 Pun Be No 3, Jfm Bo! v llukhta 

Note 4 

1 (1024) A I R 1924 Mad 521 (522) 78 Ind Cas 82, of Slate v Kuppu. 

samp Chelty 

(1928) AIR 1928 Mad G41 (617) 110 Ind Cas 7G5, Mangala Goundar v 

Ayi/olhorai jlf «(faf>ar 

(192l)AIR1921NagC0(64) 65 Ind Cas 230 Lachuitehand v Chaturbhuj 

(1917) A I R 1917 Nag 149 (151) 42 lod Cas 799 13 Nag L R 210 Basodt 

T Muhammad Bay 

(19^3) AIR 1933 AH 353 (363) 142 Ind Cas 403 55 All 40G Joi% Prasad v 
Ainba Prasad 

(1930) 1930 Mad W N 651 (652), PertaniinaZ v The Official Beceiier of 
Coimbatore 

(1918) A IR 1918 Cal 850(856) 39IndCas4C5 44 Cal 81G 18 Cn L Jour 
497, Budhu Lai v Chailu Gope 

(1900) 4 Ind Cas 795 (796) 5 Nag L B 176, Jagannaih v Khuha 
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m such cases will bo imphcdlj barred * In tnanj Acts penalties Article 6 
imposed therebj aro reco\crablo ns it lho> were arrears of rorenuo Notes 

In such cases a SHif for such pcnaltj would bo barred 4—6 

5. Special or local law. —This Article, liko an> other Article, 
will not opplj where a difTcrcnt jicriod of limitation is prescribed for 
a similar suit, bj a special or local law Sco Section 29 Clause (b), ante 

6. Salt by Government. — This Article as well as all other 
Articles of tho Limitation Act must bo read subject to Article 149 of 
the Act, wbicli pro% ides that tbo period of limitation prescribed for any 
suit bj or on behalf of the Secrctarj of State for India m Council is 
60 years from the time when tho i>criod of limitation would begin to 
run undertho Act against a like suit b> a prirato person Sco Notes 
to Article 149, infra 


y* For tho wages 
of ahouseholdsorvant, 
artisan or labourer not 
provided for by this 
schedule, article 4. 


One year. 


When tho wages 
accrue due. 


Article 7 


Synopsis 

1. Scope of the Article. 

2. "Wales." 

3. "Hoasehold servant." 

4. "Labourer." 

5. "Artisan.” 

6. Starting point of limitation. 

Act «f 1877. 

Same as abOTC 


Act of 1871 

“? — Oaft.ya.'S *AA •Rt'gl.'S iVA. 

serrant artisan or labourer not accrue dno 

proTided for by this echedule 

Ko 4 I I 

Act of 1859 Section 1. Clause 2 

To suits to recover the wages of Eerrants, artisans or labourers — the period 
of one year from the time the cause of action arose 


(1933) A I R 1933 Nag 193 (195) 143IndCas514 29 Nag L R 278 (P B), 
Vxlhoba Chvnnaji v Gov^ndarao T sffcal Bao 
2 (1907) 31 Bom C04 (C09 CIO) 9 Boro 1. R 417 BAauhanlrar Aana6ftai v 
J/untcipal Corporafion of Bontbay 

(1922) AIR 1922 Cal 4 (5) 65 Ind Caa 711 5ai5e)h Chandra v Bejoy 

Chand ZTohatop Bahadur 

U92S) A Z R 1928 Lab 562 (564) 111 Ind Cas 503 10 Lah 333 Dera 
V Fatal Dad 

See also Antbors’ Civil Procedure Code, Section 9 Notes 55 and 62 
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Other Topics 

Archaka— Not household servant See Note 3, Pt 12 

‘Labourer’— Who are not, examples See Note 4, Pts 3 to 10a 

Motor driver provided with boarding and lodging is household fcrvant 

See Note 3, Pt 12a 

Salary See Note 2, Pt 2 

‘Servant’ must be read ejusdem gentrts with artisans or labourers 

See Note 3, Pt 3 


1. Scope of the Article, — A suit for wages the JEmjJloyers 
and Worlme7i (Disputes) Act, 1860, Section 1 was governed bj 
Article 4 which has DOW Iwen reiwaled bj Act 20 of 1937. Suits 
for the wages of household servants, artisans or labourers fall under 
this Article Suits for seamen's wages aro dealt with by Article 101 
%nfra Suits for wages not falling under anj of the alioto specific 
Articles are goterned bj Article 102 tnfra ^ 

2. "Wages."— “Wages" moans the payment agreed upon bj a 
master to be paid to a servant or an> other person hired to do work 
or business for him ^ The real tost to find out whether an emolu- 
ment is “wages" or not, is to see whether such emolument is payable 
by an employer to the employee ** Thus the emoluments of office of 
an archaka payable by the temple trustee are “wages ’ In general, 
however, the word ‘salary’ is used for pajment of servants of a higher 
class and ‘wages’ is confined to the earnings of servants of a lower 
class such as labourers or artisans * Usually the word ‘wages’ is used 
in connection writb daily wages, but it would include the amount 
paid as monthly emoluments^ 

Since ‘wagos’ means the iiaymont agreed upon by the employer 
to be paid to the employee, it is clear that this Article will apply only 

Article 7 — Note 1 

1 (1926) AIR 1926 All 172 (173) 90 Ind Cas 120 43 All 1C4, ilfulsaddi Lall 
V Bhagvian Das 

(1935) AIR 1935 Mad 129 (129) 15S Ind Cas 591. Yedagiri Sastriar x. 

Jagath Guru Sankaracharvir Swamsgal, Kumha^onatn 

(1918) AIR 1918 Mad 3CC (366) 45 Ind Gas 411 41 Mad 528, Bharadwaga 
Mudahar v Arunachalla Gtirukkal 

Note 2 

1 Wharton’s Law Lexicon 

(1926) AIR 1926 All 172 (173) 90 Ind Cas 120 48 All 164, Uutsaddi Lai 
X BhagwatiDas (Wages include payment for any services ) 
la (1935) AIR 1935 Mad 128 (129) 155 Ind Oas 691, Vedagin Saslrtar v 

Jagathguru SaTiharackartaf Swamigal, Kumbakonavt 
lb (193o) AIR 1935 Mad 128 (129) 155 Ind Cas 591 Vedagirx Sasirtar x 

Jagatguru Sankaraehonar Swamigal, KvmbaJtonam 

(1936) AIK 1936 Mad 149 (150) ICl Ind Cas 476, Shwaram Joi Sha x 
Nagappa 

2 (1926) AIK 1926 All 172 (178) 90 Ind Cas 120 48 All 164, Zrutsaddi Lall 

X BhagwanDas 

(1917) A I B 1917 All 466 (468) 36 Ind Cas 371 39 All 81, Sushtl Chaitdra 
Dasx GaurtShanltr 

3 (1018) AIK 1918 Mad 3G0 (868) 41 Mad 528 (532) 45 Ind Cas 414, 

Bharadicaja Micdalior ▼ Arunachalla Ouriiikal 
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to suits \)\ an cmployco affrtjnsi the person liable as emi’lojcr to 
w)jo«o pcniccs ho had been cmj'lojwl * A suit by one GoTcrntncnt 
«cnant against another tor the recoverj of a sum of huhhc money 
received by the defendant for disbursement to the |ilaintiff is not a 
suit for wages such as is contemplated b) this Article* Nor will 
the Article opplj to a suit h> an archala of a tcniplo against the 
temple trustee (who 13 hi8 emplojer) for perquisites received b> tho 
trustee from third jier^ons and to which tho plaintiff is entitled ® 
Tho reason is that such perquisites are not ‘wages* which were 
agreed i/pe» by the emjdoifer to l>o laul to tho archaka for hi3 
services 

Servant’s wages are a “debt'* but tho suit on such debt 13 
governed bj this Article onlj If tho debt has been acknowledged 
bj tho debtor within tho period prescribed by this Article, then by 
viituo of S 19 of the Act, tho smt may bo filed within a further 
period of one 5 ear prescribed by this Article’ It has been, however, 
hold by a Single Judge of tho High Court of Madras^bat where the 
employer gives credit m his account books to tho wages due to tho 
servant, then a suit for tho recovery of the amount so given credit 
to IS not governed by this Article hut 1 $ governed by the ordinary 
rule of limitation applicable to debtors * 

A suit by a goldsmith to recover the price of labour for making 
certain ornaments has been held in the undermentioned case* as not 
one under this Article but one falling under Article 66 apparently on 
the ground that it is not a suit for “wages ’’ 

^Vhere certain dunrts of the temple of Baidyanath at Deoghar 
were bound to perform certain services and by way of emoluments 
became entitled to certain sfiecific jiayments in kind, it was held by 
the High Court of Patna that the payments were not ‘wages’ on the 
ground that they Mere emoluments attached to the hereditary office 
and on the ground that although the services were performed only 
by a few of the duarts, the fees to which they were entitled were 
distributable amongst the whole body of diiaris 

3. “Household servant.” — In order that a person may bo a 
“household se^^aDt,” bo must be firstly a “servant” within the 
meaning of tins Article and secondly he must be one who is attached 

4 (1868) 4 Mad II C R 43 (43), Shita Itam PtHa* v TwrnfcwlJ 

(1918) AIK 1918 Mad 866 (368) 41 Mad 528 45 lod Cas 414, Bharadtcaja 
iludahar v Arunachalla Guruhlat (Wages means remnneration lor 
work done i>ayab!e by a mailer to his sertanf ) 

5 (1868) 4 5Iad II 0 R 43 (44), Sita lUim Pillai v Tumhull 

C (1918) AIK 1916 Mad 360 (368) 41 Mad 52S 45 Ind Cas 414, Bkaradh 
tcaja MudaUar t Arunachala Gwmfctat 

7 (1666) 5 Suth IV R S C C Ref 8 (4), Ao5in Chitnder ilozoomdar v T J 

Kenny 

8 (1928) AIR 1923 Mad 27 (27) IOC Ind Cas 229. Clamian Chetty y 

Vilalhan 

9 (1885) 1885 Bom P J 197 (197), T islinu t Gopal 

10 (1926) AIR 1926 pat 205 (200) 5 Pat 249 9l Ind Cas 62C. Sn Sr» Datdya. 
iialh J»« V Jlnrdutt 


Article 7 
Notes 
2-8 
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Article 7 to ths household of tho omplojcr Whore .1 and B are both 
Note 3 emi)loyed by G, A cannot be said to bo tlie "smant” of B though ho 
may receive his remuneration through B} 

Tho word "servant" m view of its boing coupled with tho 
words "artisans or labonrors" must bo read as relating to persons 
whose personal services are employed jn capacities similar to those 
of labourers and artisans * In other words, tho expression "seriant" 
* must be read ejuidem genera with tho words "artisans or 
labourers" which follow it ^ A cook is a "servant" though ho may be 
an export m cooking* But a person employed for collecting rents,* 
or as a companion on a journey,* or as a miAAitear,^ or as a wet nurse 
employed to suckle a child,® or as a teacher for teaching, fencing and 
wrestling,® cannot bo said to be employed in a capacity similar to 
that of a "labourer " or " artisan " and is not a servant within the 
moaning of this Article 

The Article docs not apply to all sonants but only to household 
servants Section 1 clause 2 of tho Limitation Act, 1859, provided 
that the period of limitation for a suit to recover the wages of 
servants, artisans and labourers" was on© year from tho timo tho 
cause of action arose It was, however, lield m cases arising under 
that Act that tho word "servant" meant, having regard to the 
context, domesUc or mental servant Tho Act of 1871 gave effect 
to this view by introducing the word "domestic" before tho word 
"servant" The substitution of the word "domestic’ by the word 
‘'household’’ m the Acts of 1877 and 1903 seems to be a merely 
verbal one In Sitaram v Jagannalh it was held that a domestic 
servant was the same thing as a household servant, and the following 
definition of "domestic servant" was approved 

"Domestic servants arc servants whoso mam or general 
function it IS to bo about their employers’ persons or ostablish- 

Note 3 

1 (1670) 13 Sutb WB 150 (151) 4 Bong L E App CS, Obhoj/ Chum Dutl v. 

IIuTO Ckander Dos* 

2 (1868) 4 Had S o R 43 (43), Snaram Ptliat y Turnbul! 

5 (1933) AIR 1933 Ondh 893 (394) 8 Luck 119 147 Ind Cas 227, Ml 5u- 

hham Begam v Imhag Ahfned Khan 

4 (191C) AIR 1916 Mad 033 (633) 28 Ind Cas 9SG Ruppu Bao v Narasier 

6 (1933) A I R 1933 Oudh 393 (393, 394) 8 Luck 119 147 Ind Cas 227, 

Ml Subhani Begam y Imltag Ahmed Khan 
(1668) 10 Sutb WB260(261), OnWit Oftttnder Munduly Bontanalh BuKheet 
(TabsUdar or Collator of reuts is not a domestio servant ) 

6 (1933) AIR 1933 Oudh 393 (394) 8 Luck 119 147 lad Cas 227, 

Ml Siibhatit Begam y Imtuxg Ahmed Khan 

7 (166G) 6 Sutb WRCivilRef 11 (12) Uitto GopalQhosey A B Mackintosh. 

8 (1912) 17 Ind Cas 658 (659) (All), ial V Jwnerat 

9 (1875) 8 Mad n 0 R 87 (88), Pyltoan /arlan Sa7iv6 VnstalTi V Jenaka Raja 

Tetar 

10 (1866) 6 Sutb W R Civil Ref 11 (12), Mffo Gopal GIws# V A B Mackintosh 
(1868) 10 fiutb W B 260 (261), Oroon Chvnder Mundul v Romanath 
Rukheet 

10;i(193G) A IR 1936 Lah 661 (662) 160 Ind Cas 1042 
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racnt^, rcaidentnl or quast-rciidcntnl, for tho puri^^o of 
mtntslcnng to tlioir cmiilojer’a jwrsonal or orilmar> needs or 
wants or to tho needs or wants of those who aro iiiombcrs of 
such cstaWisbmcnts, including guests ” 

A person who performs tho service of sweeping and cleaning a 
temple, providing flowers and garlands to tho idol,** or an archaka of 
a temple,** nia> bo a servant of tho temple trustee but is not his 
household servant A suit by such person for remuneration duo to 
him 13 therefore not within this Article A motor car driver who 
was provided with board and lodging was held to bo a household 
servant **^ 

See also tho undermentioned eases ** 

4. "Labourer *’ — A "labourer” is a person who performs 
physical labour as a service or for a livelihood, o g one who does 
work xequjrjng chiefly bodily strength or aptitude and JittJe skill or 
traming, as distinguished for ©xamplo from an artisan * A "labourer” 
has also been defined as a person ‘‘who digs and does other work of 
the kind with his hands "* 

The following persons aro not labourers withm tho meaning of 
this Article — 

(a) A weighman employed to work lo a shop * 

(b) A person emplo>cd as a salesman to assist the dealer in the 

shop * 


11 (1681) 7 Mfld 09 (100) Bkaxalhraian y llama 

12 (1916) A IB 1916 Iilad 3G0 (366) 41 Mad 523 (632) 45 Ind Ca» 414, 

Bharaiieaja MuiaUarr JrteniicAiiUa (/urttMdl 
(1911) 10 Ind Cas 648 (510) 35 Mad C31, Seshadr% A\yangar t Banga 
Bhaltar 

12a (1936) A I B 193G Lab C61 (G62) 160 lod Ca9 1012. Sttaram v Jagannalh 
Singh 

(But tee (193G) AIR 1936 Cai 603(803) 167 Ind Cas 20i, Kkagendra 
Nath T Kanti Bhusan (Bus or motor car driver is not a 
household servant )) 

13 (1872) 18 Suth W R 293 (299) Golamte Choaktedar v Shetkh Paelan 

(Village cho^vkidar under Regulation 20 of 1627 S 21, is a servant ) 
(1937) AIR 1937 Mad 310 (311) 171 Ind Cas 72, Kvnhi Roman v 

V Gottndan (Hotel servant is not a household servant ) 

Note 4 

1 (1935) AIR 1935 Rang 23S (236) 157 Ind Cas 732, Musa Veah Sawdagar 

V Shirazulla 

(1920) AIR 192G All 172 (173) 90 Ind Cas 120 48 All 1C4. ZTutsaddi Ball 

V Bfiaguandas 

2 (1926) AIR 192G All 172 (173} 90 Ind Cas 120 48AU1G4 lluisaddi Ball 

V Bhaguandas 

(1904) 1904 Pun Ro No 23 (Cn) at page 70 Igoi Pun L R No 61 
1 Cri L Jour 1103, Itnamuddm v Hurmazee (Actor employed in a 
theatrical company is not a labourer ) 

8 (1926) AIR 192G All 172 (173) 90 Ind Cas 120 43 All 1C4, iiutsaddt Ball 

V Bhagwandas 

4 (1935) AIR 1935 Rang 235 (236) 157 Ind Cas 732, Jfuja ileah Savdagar 

V Shirrttulla 


Article 7 
Notes 
8—4 
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Article 7 (c) A shahna or bisardar engaged merely to watch crops and 

Kotes see that they are not taken away ^ 

® ® (d) A uaramdar who is paid a share of the crops ” 

(o) A bus conductor 

(f) A contractor supplying labour and materials and supervis 

ing the labourers but not himself labouring with them ® But 
where a person is both a supplier of labour and a labourer 
bimself, it must depend upon the terms of tiio contract 
w betlicr the character of work as a whole is or is not that 
of work done by a workman or a labourer ® 

(g) A carpenter — although ho works with his hand his work 

requires sltll and training As to whether ho is an 
'artisan' within the moaning of this Article see Note 6 
infra See also Article 102 infra 

(h) A workman earning his living by laying and burning 

bricks 

5 “Artisan Tho word ‘ artisan means an arti6cer or one 
trained to mechanical dexterity in some mechanical art or trade 
Carpentry for example is araochanical art and requires some dexterity 
in its apilication to the work m hand Tboroforo a carpenter is an 
artisan ^ So aUo is a person engaged to drive an engine on board a 

B (1935) A I R 1935 All 102 (1CK») 152 Ind Gas 032 Babu Lai i SuUam 
Singh 

(1924) AIR 1924 Oudh 169 (169) 2C Oudh Oas 327 79 lud Cas 570 OAa» 
Sam 7 Uma Duff 

C (1805) 2 Mad n 0 R 387 (383) Andt Konan vie tkala Subbtyan 
- r Q B 35« 51 B T 213 82 W R 769 

Oeneral Omnibus Co (Referred m 

8 (1915) AIR 1915 Mad 88 (90) 25 Ind Cas 979 15 On L Jour C5l In re 

Alamu Beart 

(1884) 7 Mad 100 (102) IWcirCOO Gtblyv S bbu Pillai (Decided under 
Act 19 of 1859) 

(1890) 13 Mad 851 (353) 1 Weir 651 Cafttron* v Chengappa (Carrier by 
boat &ot re&denng persoual labour u not a labourer — Decided uoder 
Act 13 of 1859) 

[5ee alas (1885) 10 Bom 9G (97) In rt Balakrishna Saligram (Sub- 
contractor rvbo does not himself work is not a workman, * 
labourer or artisan withta 8 2 of the Act 13 of 1659 )] 

9 (1915) AIR 1915 Mad 88 (90) 25 Ind Cas 979 15 Cri L Jour 651 In re 

llamu Bean 

10 (1926) AIR 1926 All 172 (173) 90 Ind Cas 120 48 All 164 Uustaddi Ball 
V BJ ag vart Doss 

(1884) 13 Q B D 832 (834) 63IiJQB352 51 L T 213 32 W R(Eng)769 
48 J p 603 Morgan v London Ge teral Omnibus Co (Referred to 
in A I B 1926 All 172 (173) ) 

10a(1914) AIR 1914 AIU94(195) 25IndCB3 351 15 Cn L Jour 599 Bftarosa 
7 Emperor 

Note 5 

la Webster s Diet oaaty 

1 (1934) AIR 1934 Nag 260 (260) 162 Ind Cas 885 Na idea v Bamkrisl na 
Mahadeo 
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Etoamcr* or n motor car driver * Tlio word Iiowevcr does not niiplj Article 7 

to higher cla'isca of %\ork axhicli tn\oho roaixinsibilitj and Intel Notes 

loctual training * Thus an artist employed to paint pictures^ or a 6 — 6 

person qualified as an engineer to manage a boiler* is not an artisan 
within tho meaning of this Article 

6. Starting point of limitation. — Tho starting ])oint of 
limitation is tho time when tho wages accrue due Where tho 
Ealarj or wages aro to bo paid ot tho expiration of each month, him 
tation begins to run at the end ot each month and not from tho time 
at which tho plaintiff s services were ended * Where tho defendant 
promises to pay tho wages ond tho suit is brought after ono) oar 
after tho wages bccomo due hut within ono >ear of tho promise, the 
suit will bo barred under this Article Nor will tlio promise guo a 
fresh cause of action as it is without consideration * 

Seo also Note G to Article 102 tn/ra 

8.' Fortbo priceot Ono year. IVlion tho food or Article 8 
food or drink sold by drink is deli- 

the keeper of a hotel, vered. 

tayern or lodging- 
house. 

1 . "Hotel) tavern or lodgIng>house.*' — A hotel is a houso for 
ontortainmg strangers or travellers A tavern is a hotel usually 

* AcU of 1877 and 1871 
Same as above 

Act of 18S9 Section 1. Clause 2 

To suits to recover the amount ot tavern bills or bills tor board aad lodging 
or lodging only— the period ot one }car from the time the cause ot action arose 

2 (1908) 82 Bom 10 (18) 9 Bom L R 1059 7 Cn h Jour 238 Emperor v Eaj* 

Sheikh Muhammad Shuetan (Under the Indian Emigration Act ) 

3 (1927) AIR 1927 Bang 279 (279) 5 Rang 477 104 Ind Cas 520 Sewaram 

V Lachminarayan 

(1930) AIR 193G Lah CGI (CG2) ICO Ind Cas 1042 Site Fam v Jagannath 

Sxngh 

(1936) AIR l93G Cal 808 (809) 1C7 Ind Cas 294, Khagendranalh v Kanh 

Bhvsan 

4 (1927) AIR 1927 Rang 279 (279) 6 Bang 477 104 Ind Cas 520 Seuaram 

V Lachtrntnarayan 

(1919) AIR 1919 Bind 64 (55) 12 Sind L R 140 50 Ind Cas 87, Natahnal 

V ifan^aWas 

(1934) AIR 1934 Nag 2C0 (2C0) 152 Ind Cas 885, Hamdeo v Famkrtshna 

Mahadeo 

5 (1664) 2 Had H 0 E 0 (7) rtr-aittamy ITrtyaft v Sayam&abay iSalit5a 

C (1919) AIR 1919 Sind 64 (65) 60 Ind Cas 37 12 Bind L R 140, Naialmal 

V Manealdas 

Note 6 

1 (186G) C Suth R Civ Ret 83 (33) liali OAtrm AfiWer v IfaJiotnrd Soteem 

[See also (1916) AIR 1916 Mad 633 (633) 28 Ind Cas 956, Kvppurao 
V Aorostrr) 

2 (1920) AIR 1920 Low Bur 186 (137) 64 Ind Cas 861 10 Low Bur Rul 332 , 

Sfttff Ula Gyi T San Dice 
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Pnicn OP FOOD or drink sold 


Articles licensed to sell hquora in small quantities A \illago liquor shop 

Note 1 TTill be a “ta\ern” isithm the meaning of this Article.^ A lodging 

house 19 a house whore lodgings are provided and let * 

See also the undermentioned case ^ 


Article 9 


9,“ Ifor the price of 
lodgiDg. 


One year. 


■When the price 
becomes pay- 
able. 


Synopsis 

1. Lodging. 

2. Starting point. 

1. Lodging. — A lodger must bo distinguished from a tenant. 
The former has not m law an excltisne occupation, although ha 
may have a separate apartment, and is therefore m the position of 
a licenses if the landlord retains the general control and dominion 
of the house including the part occupied by the lodger ^ In Toms 
V Luckett^ it was held by Maulo, 3 , that whore the owner of a house 
takes some person into bis bouse who occupies a room and has the 
right of egress and ingress but retains his general character of 
master of the house, the person so occupying is a lodger Where 

» Act of 1877. 

Same as above 


Act of 1871. 

9.— For tho yciee of lodgiog I Ooe year I When the lodging c&ds 


Act of 1859. 

Same as given voder Article 6, supra 


Article 8 — Note 1 

1 (1908) 1908 Pun L R No 142 (at page 429) 1903 Pun Ro No 27 . 1908 

Paa W Ji 43, v JUkoria Snnfh 

2 Webster's Dictionary 

(Sm (1908) 1908 Pnn L B No 142 Page 429 1903 Pun Ee No 27 1908 

Pun W B 43, Bhag Singh ▼ Dharta Singh ] 

3 (1926) A I B 1926 Cal 530 (531) 91 Ind Cas 839, Jogeshchandra Jftsra v. 

Raminihanta Jdahvnia (The qaestion of applicability of Arts 6 and 9 
^aa left open ) 

Article 9 — Note 1 

1 (18C0) 119 B R 930 (934) 29 I. J Q B 161 6 Jut (N S) 867 8 W R (Eng) 

413 2 El & El 721, TVrtaftt V Slaverl (Cited in Halsbury, Vol 18, 
page 339 ) 

(1874) L R 9 Q B ISO (192) 43LJM069 30 L T 93 22 W R (Eng) 330, 
^Ran V Lvverpoof (Cited in Halsbury, Vol 18, page 339 ) 

2 ” 1 page 144 Notes ) 

195 51 L J Q B 
Jayhs (Cited in 
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t*jc hnalo-d cxct'-w ro conJ’x'l ore*- P o I'l’t o'cnp cvl lir anoth-'r. Article 9 
tl e la'lc” i' a Tho o« p <*’■ tlixs no*, InwL've", Ivcotio a Notes 

locic'”' rrscTlv br rci'on of fact 1* at tie lindbrd rc''3cs on 1—2 

the r'CTi’-'Cs ani3 rcta ss control of the in-^ascs and «{atrciso and 
o*her parts in ccnr'cn * 

It would follow from wha* I a^ l*ccn «tatcl aloro that the ‘‘p-ieo 
of lodging” is cot the eatne thin? rcntinvable In a tenant A «u:t 
for rent u govcTied bv Art cb 110, in^r t 

2. Starting point. — Under the Act of 1S71, the starting ixjint 
of limitation was i“/cn tte Icdotto fndeJ Under the pre'ent Act 
the starting point is when the /ncc t-ffcr-rs pivoffc In ca«es 
therefo'e where the pnco of lodsing is paxable b\ the week or bj 
tbe month, limitation will begin to mn as each instalment becomes 
doe, notwithstanding the fact that the lodging has not tenmnateil 


1 O.* To en- One year. I When the purchaser Article 10 

force a right of * | takes, under the sale 

preemption, whe- sought to be im- 

ther the right is peached, physical pos- 

founded on law, ^ session of the whole 

or general usage, of the property sold, 

or on special con* or, wliero the subject 

tract. of the sale docs not 

admit of physical 
, possession, when the 

I I instrument of sale is 

1 i registered. 

^ Ac» of 1877. 

Sime as aliore 

Act of 1871. 

10 — To enforce a nght of pre , One year I \t’hea the purcba'cr takes 

emption, ^rhether the right is I I actual posso<i&]an uoder 

founded on law or general | | the sale sought to ba 

usage, or on special contract ' I impeached 

Act of 1659, Section 1, Clause 1. 

To suits to enforce tbe right of pre-emption, whether 
Lirnttahon of cne the same is founded on law or general usage or on special 
year Pre emytton contract, the period of one year to bo computed from 
stiifs the time at which the purchaser shall Lave taken po-^ics 

Sion under the sale impeached 


8. U906) n R 1 K B GO (78) TSLJKRSIO 91 L T 7C 61 R (rns) 225 
4LGR3C C0JP42S 23 T I. R C3, i:e«f v FifMf. (Cited in 
Ilalsbury, Yol 18, page 310 ) 
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Article 10 
Note 1 


Synopsis 


1. Scope of the Article. 

2. Nature of the right of pre-emption 
3 Pre-emption right founded on law. 

4. Night founded on general usage. 

5 Night founded on special contract 

6. Starting point of limitation 

7. When property admits or does not admit of physical 

possession. 

8. The possession must have been taken under the sale. 

9. Sale 

10 "Of the whole of the property sold ” 

11. "Is registered ** 

12. Burden of proof. 

13. Suits not within this Article. 

14 Parties to suit for pre-emption. 

18. Lis pendens. 

16. Value of the plea of limitation. 

17. Plea of right of pre-emption m defence 


Other Topics 

Article 120 — Applicabibty 
Exccutioa sales^-Applicabilitf of Article 
Land m pos^ssioa o( trespasser 
Minority— No ground for extending period 
Mortgage bj conditional sale 
Sale must \alid sale 


Seo Notes 6 18, 14 
Bee Note 0, Fts 0 to 11 
See Note 7 Pt 11 
Bee Note 6 Ft 6 
Bee Note 9 Pts 11a to 14 
See Note 9 


Sale”“Valid ty questioned and s.ile held vabd — Time runs from date of sale and 
not from date of decree See Note 9 Pt 8 

Symbol cal possession — Delivery of — Not equivalent to delivery of physical 

See Note 7, Pt 15 


1. Scope of the Article — The first column of the Article would 
seem to suggest that this Article applies to all suits for pre emption 
whether the right of pre emption is based on law, or general usage, 
or on special contract Bnt when road with the third coluEan, it is 
clear that the scope of the Article is limited First, the Article 
applies to suits to enforce a right of pre emption in respect of a sale 
only According to the general usage in several parts of India, a 
mortgage or even a lease may be pre empted ^ In some cases there 

Article 10 — Note 1 

1 (1021) AIR 1921 All 154 (155) 62 lad Cas 884 Muklal Nat v Firanand 

Stngh (3Ioitg-tge can bo pre empted ) 

[Sfe olso (1891) 1894 AU W N 49 (49) Parag Lai v Jauah^r Lai 
(Article ISO a^ilies ) 
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13 a riglit of i*rc cmption recognized c\cn where a contract to sell 
ha3 been entered into Tliw Article is, as has been said before, 
not applieablo to such ca^cs * Secondly, the Article applies only to 
a suit against the pinchaser uhose purchase has gnen rise to the 
Tight of pre cmptiou, and not to a suit against any other person 
Thus, where .-1 sella propertj to B and, before X brings a suit for 
pre emption of such sale, B transfers the |iro|»ert> to C, and G 13 
added as a part> to the suit, the suit so far as C is concerned is not 
one go\ernctl bj this \rtielo* The reason is that the suit against 
him IS rcall> not for pre emption at all but is in cfTcct a suit for a 
declaration that the transfer b> tho original aondeo would not affect 
the rights of tho pro cinptor and tho transferee would bo bound by 
tho decree passed against tlie original \endco* Thirdly there are 
many cases where there may bo a valid sale of property not admit- 
ting of physical possession being given and not evidenced by any 
registered instrument Thus, m tho ProMne© of tho Punjab where 
the Transfer of Property Act docs not apply, an oral sale of an 
intangible interest such as th© equity of redemption or a reversion in 
a lease is not in\ahd A suit for pro emption m respect of such sale 
IS not governed by this Article * 

Tho principle underlying the fixing of tho starting point of 
limitation as tbo date of the delivery of physical possession, or tbs 
registration of the instrument of sale, is that {larties who have or 
claim to have a right of pre emption should have notice of any 
transfer ad\erse to their interests ® If physical j>ossession is given 

(1030) AIR 102G All 549 (549) 95 lod Cas 136 Oopal Rnmv Lachmx 
Ifijir (Lease )) 

la(1022)AIR 1022 Nagl4(15) «>5IndCas 959 v Sulrtlnm (Central 
Provinces Tenancy Act S 41 ) 

2 (1885) 1885 Pun Re I’o lO? VUam Stngh v I'atltk Svtgh (Article 120 

applies to such cases ) 

(192G) A I R 1920 All 549 (549) 95 Ind Cas 138 Copfll rnm V Lackmi 

iltStr 

(1021) A I R 1921 All 154 (155) C2 Ind Cas 664 Uuktal liai y Byranand 
Stngh (Article 120 applies ) 

(1922) AIR 1922 Nag 14 (15) 05 Ind Cas 959 Rat v StdakaUt 

[But see (1879) 2 All 237 (238) Gulab Stngh v Amar Singh (Pre 
emption of mortgage — Art 10 applied — Submitted wrong )] 

3 (1913) 18 Ind Cas 70 (77) 1913 Pun Bo No 31 RaramDady Ah Muham 

(1914) AIR 1914 Lab 402 (403) 1914 Pun Rc No 49 25 Ind Cas 443, 

Parol Hussain V ilahhJtnda 

(1914)AIR 1914 Lab 520(521) 1915 Pun Re No 17 28 Ind Cas 695, 

Bart Pam y Allah Dilta 

(1914) AIR 1914 Oudb 21G (217) 24 Ind Gas UG Raiattand Singh y Duh 
ckhor 

( 1911 ) 13 Ind Cas 792 (794) 1911 Pun Be No 81 Shah Muhammad y Ptara 
31 al 

4 See the cases cited m Foot Note (3) above 

5 (1921) AIR 1924 Lab 394 (395) 71 Ind Cas 623, Jftsrs HAan v Shahjt 

(1924) AIR 1924 Lab C95 (COG) 7G Ind Cas 206, Bhanna v Lekh Ram, 

(Oral sale of property in possession o{ tenant ) 

6 (1SG5) 2 Suth W R 5 (C) Ghoskain Cobind Perihad v Bebee Fafimd 


Artlold 10 
Hotel 
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Artiole 10 
Notes 
1-8 


under the sale, it puts such i)ersons on inqunj If a registered deed 
IS executed, tlic registration operates ns n constructuo notice 

2. Nature of the right of pre-emption. — A right of pre- 
©mption IS a right which tho owner of certain immoiabJo property 
has, to acquire bj purchase, certain other immovable property which 
has been sold to another person Tho right is not a right of re- 
fitrchase but a right of suh^lituUon for tho original i endeo A decree 
for pro emption therefore merely places tho pro cinptor in tho place 
of tho original vendee ' 

3. Pre-emption right founded on law. — A right of pro- 
emption is recognized by tho %[uhammadan law and tins law is 
applied to Muhammadans, as a matter of justice, cquitj and good 
conscience, except in the Madras Presidencj where such a right is 
not recognized at all A right of pro emption is aUo recognized 
by tho Buddhist law in certain cases ‘I’ 

There are also various enactments in British India recognizing a 
right of pra emption under given circumstances and m areas to 
which tho enactments are respectively applicable See tho following 
Acts — 

Tho Agra Pre emption Act of 1922 

The Bengal Tenancy Act of 1885 

Tho Punjab Pre emption Act of 1913 

Tho Central Provinces Land Eevenue Act (XI of 1698) 

The Berar Land Bovonue Code of 1896 
Tho Oudh Laws Act of 1876 
Tho Punjab Civil Code 

See also tho undermentioned cases bearing on thoso Acts ^ 

(1022) A I It 1022 Lab 210 (211) 3 Lab 261 CO Ind Cas 715 Tola Ram v 
Lonnda Ram 

(1915) AlRl915Lah479(480) 291 0 140 Imamuddiny KhudaBalksh 

(1923) AIR 1923 Lab 654 (655) 76 I C 202 Cyon Singh v Gijan Singh 

(1925) AIR 1925 Lab 105 (165) 82 Ind Cas 203, Thahiir Singh v Kanain 
Singh 

(1917) A I R 1917 Nag 187 (192) BaxtTawv Bhi\agi 

^793) tLa-tv) fTogwa Dww-v Cl\a»vd 

(1892) 6 C P L R 67 (69) Pamjx v iXivaji 

(1887) 9 All 234 (239) 1887 All W N 21 Shiam Snndar v Amanat Begatn 

(1899) 1889 Fun Be No ICO Gaffar Kliany Sattar Khan 

Note 2 

1 (1927) AIR 1927 AU 664 (665) 103 Ind Cas 123 50 All 01, Kmidan Lai 

V .Imar Singh 

(1893) 1893 Pun Be No 30 Kalu v Bhujta 

(1907) 7 Ind Cas 295 (297) 13 Oudh Cas 219 Jagaimathy Shiiratan Singh 

(1923) A I E 19‘’3 Lab 31 (34) 69 Ind Cas 409, Dharani Singh v Ktrpal 
Singh 

Note 3 

la(18fO)ClIadnOB26(30 81) JdralimSaibv il/Himt Vir Udin SaJib 

ibSee (1905 00) S Low BnrRnl 7 (8) Ma RoGv Tun E. 

1 Ca»e8 under the Agra Pre emption Act, 1922 — 

(1932) A I R 1932 All 372 138 Ind Cas 272 54 All 640, P«5?jad 

V Chiloo Lai 
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4. Eight founded on general nsage. — The right of prc. 
emption IS rccogni«cd by custom in various parts of British India. 


(1927) AIR 1927 All CC4 (CCS) : 103 Ind Ca* 123 : 50 All Cl, Kundan Lai t. 
Amar Stngh. 

Ca«e under Ike Bengal Tenancy AeU 1665 t-> 

(1934) AIR 1931 Cal 830 33 Cal TV N 1002 : 151 Ind Cas 57C. Brojendra 
Kumar Banerjte T Si/manntS3a Bdn 
Ca*e« under the Punjab Pre*emption Act 
(1914) \ I R 1914 Lab ICC (1C7) 20 I. C. 272, Ml ilangli t Sohha Stngh. 
(1914) AIR 1914 Lah 402 1914 Pun Ra No 49 25 Ind Cas 443, 

Fnral //tissiin v l/alil Jtnda 

(1914) AIR 1914 Lab 520 (521) 1915 Ihin Ro No 17 23 Ind Cas C95, 

Jlart Ham T Diila 

(1917) AIR 1917 Lab 190 1917 Pun Re No 53 41 Ind Cas 2CC, Amxr 

Chand't Amar Sin^k 

(19l7}AlB1917Iiah2C9 1917 Pan Re No 97 40 Ind Cas CIS, Bithen 
Sxngk y Feroi Chand 

(I91S) A r R 1918 Lah 3S3 1918 Pnn Re No CS 47 Ind Cas 359, iekno 
Singh V Bagat Singh 

(1919) AIR 1919 lab 79 1919 Pun Re No 15 49 Ind Cas S58, Sunder 
Singh y Dlnan Stngh, 

(1919) AIR 1919 Lab 426 52 Ind Cas 4S, Udmt t Bam Gcpal 
(1922) AIR 1922 Lab 210 3 Lab 2C1 C9 Ind Cas 715, Tola Bam t 

Lonnda Bam 

(1923) AIR 1923 Lab 75 GS Ind Cas 695, Sardar AU y Faetl 
(1924) AIR 1924 Lab 196(190 C9IodCas418. TulnBamr Oantro 
(1924) AIR 1924 Lab COS 76 Ind Cas 206. manna y Lekh Bam 
(1927) AIR 1927 Lab 388 102 led Cas 423. GurJaj ISal y ^adtr 

BaJeth 

(1929) A I R 1929 Lab 205 115 Ind Cas 767 Bam Saha y. ilahmad 
Tu/atl 

(1929) AIR 1929 Lab 291 117 Ind Cas 229, Gurdas .Val y Bam 

Bheja i{al 

(1930) AIR 1930 Lab 33 124 Ind Cas 338, iladho y Ht Mehro 
(1935) A 1 R 1035 Lab 603 ICO Ind Cas 349. J'asraj Jumtcal v GoTcut 
Chand 

(1912) IG Ind Cas 775 1912 Pun Re No 82. Said Khan y ilatvala 
(1913) 19 Ind Cas 239 1913 Pun Re No 79, Saghar y Nur Ahmed 
(1912) 14 Ind Cas 323 (328) (Lab), Illah* Buxy Vohamed Bab Kauae Khan 
(1911) 12 Ind Cas 512 (Lab), U’eriro y Naram 5inyfc 
(1909) 4 Ind Cas 935 ( Lab ), 6 mI JHeftanunad y Fo^ir Afukanimaii 

(1900) 4 Ind Cas 973 (Lab), Ghulam Sarvar y Ilaki Bahhsh 
Case* under the Central Provinces Land Reyenve Act : — 

(1927) AIR 1927 Nag 110 22 Nag L R 19 91 Ind Cas 290, Pilurom 

V Slahadeo 

(1922) AIR 1922 Nag 14 C5 Ind Cas 959, Bat y SadalalU 
Case under the Berar Land Revenue Cede s— - 
(1927) AIR 1927 Nag C4 99 Ind Cas C59, 23iiltty»nt T Skeodas 
Cases under the Oudh Laws Act ■ — 

(1910) 7 Ind Cas 295 (297) 13 Oudh Cas 219, Ja^annaNty Sheoratan Singh, 
(1894) 21 Cal 490(502) 21IndApp26 C 8ac 399 R A J 134 (P C), 

TTahid A’kan V ShaluKha Bibt 
(1904) 7 Oudh Cas 93, Bhatron Bahheh y BaJdeo Stngh, 

Cases under the Punjab Cieil Code s— 

(1875) 1675 Pun Re No 34, Fan Balhsh t. Raeiys Das 
ilB70) 1870 Pan Re No 22, ifehlab Stngh r. Jtvt Stngh, 


Artlclo 10 
Note i 


Lisj 62 
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Article 10 Thus, it exists among Hindus in Gujcrat,’ in Boliar," m JlaUbar,® 

Notes in several parts of the United Province^* and in certain iiarts of 

4 — 5 the Punjab ^ The circumstances under winch a right of pre-emption 

IS recognised in such places dotiendi upon the lurticular usage 
prevailing there See the undermentioned cases “ 

8. “Right founded on special contract,” — \ contract for 
pre emption is an enforceable contract It does not create any 
interest in the property which is the aubjcct-matter of the contract,* 
but gives rise to an obhgation aiising out of contract and annexed 
to the ownership of immovable propertj witiiin the meaning of 
Section 40 of the Transfer of Propertj Act ® Such an obligation 
can be enforced against a transferee of the propertj with notice 
thereof or a gratuitous transferee of such propertj ^ Suits to enforce 
such obligations will bo governed bj this Article 

There is a difference of opinion lietween the several High Courts 
as to whether a contract for prc-euijition is subject to the rule 
against pre emption enacted in Section 14 of the Transfer of 
Propertj Act, the High Courts of Calcutta and Patna holding that 

Case under tbe Central Provinces Tenancy Act i— 

(1904) 1 Nag L B 6 {?), Sfrtaram V Itamdayal Uaruan (4 suit Ly a land* 

lord to enforce a right of pn emption under 6 41 of the Tenancy Act 

IS governed bj Art 10 of the Lunitation Schedule ) 

Note 4 

1 (1809) 0 Um il 0 R (A C) 2C3 (2C4), Cordhan Vas v . Prankor. 

2 (18C3) Deng L B Sup 35 (47) Sutb W B F IJ 143 (F B), lakir Pauot T. 

Shtikh Eninmoaksh 

(1905) S2 Cal 088 (090) 0 Cal \V N 874, Pnrsathth Nath Teunn v. 

Dhana% Ojha 

(1908) 35 Cal 575 (685), Jadu Lai Saku e. /au^» Koer 

3 (19ie)AlH1916Mad743(744) 17 Ind Cas 837 (33S) 38 Mad CT.-lfomafti 

y Kunhtfajrpx Uajt 

(1897) 20 Mid 306 (300), Krishna Venon v Kemian. 

[See also (1890) 13 3Iad 490 (491), KanhnrankuUi v Uthotti ] 

4 (1906) 28 All 530 (591, 592) 3 All I, Jour 333 190G All JY N 144, C/in/idttrt 

Den y Sundafi Dei* (City of Btnarcs ) 

(1875) 7 N VV P H C B (A C) 1 (5), Jat Kuar v Heera Lai (MuzaSarnagar ) 

5 (1880) 1080 Pun Be No 97, Kalan Khan v Bam i9arn«dai (Custom of 

pre emption has been sliovyn to exist in the town of Gurdaspur ) 

0 (1921) AIR 1921 AU 154 (155) 02 Ind Cas 884, Vvkklal Pat y Utranand 

Singh (Custom as per ore confined to sales and mortgages 

and not to leases ) 

(1875) 1 All 207 (212), Paja Pan v Pansi (Custom recorded lu Record of 

Bights excluding minors from haying a right of pro emption ) 

Note 6 

la See cises cited m Foot Note (5) below. 

[See also (1921) AIR 1921 Mad 554 (555) GQ Ind Cas 27, Velavudkam 
PtUoi T T elayudham FUlai ] 

1 See Section 54 of the Transfer of Property Act, 1882. 

2 (1927) AIR 1927 AU 170 (172) 100 Ind Cas G83 40 All 527 (F B), Attlad 

Ah y Syed ih Athar 

3 Set Section 40, third paragraph, of the Transfer of Prop-rtv 4ct 
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jtisso subject,* tbo other High Courts holding a contrarj mow.* 
Tho di'Cii'-ton is, however, not rclo^nnt for tlio puritoses of this 
Article 

6. Starting point of limitation.— Tbo termtnus a quo, tint is, 
the «tarting jKunt of limitation under this Article H the ilato — 

1 when tho purcha'or takes under tho sale pli>sical posscs'^ion 

of tho whole of tho pto\>ctt> sold, or 

2 wliero the subject of sale does not admit of i»h>sicil ito^aes- 

Sion, when tho instrument o! sale is registeted 

Tho first thing to l>o considered in appljing this Article is, 
therefore, to see whether tho subject of sale admits of idiystcal 
possession, at the date of the s-ile If it does, then limitation will 
start from tho time when the purchaser takes such physical jiosses- 
Bion * hero tho subject of sale does not admit of phjaical po'^iscssion 
at the date of sale, then tho second part of tbo thud column will apply 
in cases where there is a registered instrument of sale, and time will 
run from tho date of registration* Where the propertj does not 

4 (19'>0) A I R 1029 Cal 2G3 (2C9) 5C Cal 487 117 ltt*I Cas 855, Kola Chand 

V Jatxndra Volwn 

(lO’S) kIR 1023 Pat C37 (039) 113 lod Cas 106 8 Pat 213, llaiura 

Suhba lino v Suroirfrn f-nth Saku 

(1927) A IR 1927 Eat 412 (412) 105 lod Cas 51, JlfaAaraj /Jojaramj* v, 
Ramnalh 

5 (lO’:) MR 1927 All 170 (172) 100 lud Cas C83 49 411 527 (F B) Aulad 

lU T Syed Al* Athar (Orerrohos A I R l')23 All 511 MR 1922 
411 511 and 4 I R 1921 All C$7 ) 

(1921) 4 I R 1921 Siiid 118 (120) 17 Sind L R 1 80 Ind Cas 902, 
chand Ttamdas v Mohsc^i Shah 

(1920) 4 I R 1920 Bom 497 (500) 50 Dorn 500 93 Ind Cas C34 (P B), 

liar} \sandas Bhayauandas r Ba% Dhanti 

(1901) 21 Mid 449 (457) 11 Mad L Jour 19\Ri»m<»s<tmy PaJ/ar v Clnnnan 

Note 6 

1 (1900) 3 Nag L R 142 (144) I esajt v RamAmAnn 

(1893) 2 Oudh Cas 9 (10) Fnl Ar tnf dm lAmadv Ml Jlasulan 

(1923) AIR 1023 Lab 705 (700) 109 lod Cas 382 Jhanda v Dili (Salo of 

specific plot and dehicry of possession — Tunc runs from such delivery ) 

(1905) 8 Oudh Cas 275 (‘’<7) I>r SAtow 5i»5ol v Skarai Beg 

(1923) AIR 19‘>9 Nag 69 (89) 23 Nag L R 178 107 Ind Cas 191, VoAau 

Lai V Safi/abAnma (Land id possession of trespasser admits of 
physical possc«siou See Noto 7 ) 

(1920) 4 I R 1920 All 70 (71) 69 Ind Cas 114 48 AU 12 Jagamaya Daw v 
Ttilsa (Do ) 

(1921) 4 I R 1921 Mad 654 (556) 62 lud Cas 27. relayudham PiUat v 
ThxnaVelaijudham PiUai (IX) ) 

( 18 *^ 6 ) 1863 All W N 227 (228) Chandan Stngh ^ Chandi Prasad (Transfer 
of property for the possession of nbicb a decree had lecn obtained by 
the vendor ) 


po««e=sion ) * 

2 See the ca'cs cited in Foot Notes (1) and (2) to Note 7 v»/ra 

(S« also (1918) 4 I R 1013 Lah 835(384) j918PunR<-No C^ r 
Ind Cis SS'l Lehnn Stngh t Lhajni Singh ) 
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irticle 10 admit of phjsical possession at the date of sale and thoro is no 
^ Kotos registered mstruraont also, then, as has been seen m Note 1 ante, 

6*— 7 this Article will not aiiply at all and the starting point of limitation 

must be considered with reference to the appropriate Article 
applicable in such cases It has generally been held that the Article 
applicable in such cases is Article 120 * 

As to when property admits of phjsical possession and when not, 
see Note 7 tnfra And as to when an instrument of sale is said to 
be registered see Note 11 tnfra 

Where the jiurehaser took phjstcal possession under a sale but 
he was subsequently dispossessed, and thereupon he filed a suit for 
possession obtained a decree and got po-ssession again, it was held 
that time ran from the date on winch ho first obtained phjsical 
possession under the sale * 

Where, owing to the fraud of the \ondor and aendee, the pre 
emptor is kept in ignorance of hts right, time will run from the date 
when the fraud first becomes known to him * Mvtortty is not a 
ground for extending the i>eriod of limitation prescribed by this 
Article, as Section 8 of the Act expressly provides that nothing in 
Sections C and 7 applies to suits for pre cmption * 

7. When property admits or does not admit of physical 
possession ^ Undei clause 1 of Section 1 of the Limitation Act of 
1859 the starting iKiint of limitation for a suit to enforce a right of 
pre emption was the date on which tbe purchaser took possession 

8 (1833) 1839 Pun Ro No ICO OafarShanv Satfar 

} Dunt Cluing 

«■ Khan 

j\ V Sheikh J/onjur 

(1909) 4 lod Gas 973 (974) (Lah) Ghulam Saruar v Ilah% BaUh 


R No 154 


(1893) 189J Pun Re No 87, Kkunda v Chum Lai 
(1891) 1892 Pun Be No 30 Cawliar ▼ Jouahir 
UW7') AIR HmNagCltBi') UDlnft Cis CSt) BnlitnntT Sheodas 
(1906)29 All 424 (426) 8 All L Jour 191 1906 All N 73 KaunstUa 

Euntvar v Gopal Prasad 

(1907) 10 Oudh Cas 374 (37G) Arjun Stngh v Pondit Iqbal Larain 
(1883) 1883 All W N 6 (6) Hut} ra Prasod y Bhr rej Si igh 
(1880) 1886 Fun Re No 90 Jatoala Saha* y /Ha DtUa 
(1904) 1904 Pun Re No 14 1904 Pon L R No 140 Kishen Chaiid v Kekr 

Singh 

4 (1871) 1871 Pun He No 34 BamsoiAhf Nanoo 

5 (1034) A I R 1934 Lah 878 (879) 155 Ind Cas 654 10 Lah i08 Bhaguana 

y Shadi 

(193-) AIR 1937 Lah 97 (93) 172 Ind CaS 104 I L R (1937) LaH 202, 
Ganesha y Sadiq 

C (1919) AIR 1919 tall 25 (26) 52 Ind Cas 537 1919 Pun Re No 86 

Ml Husain Ribs y HaXtm* 

(1924) AIR 1924 Mad 57 (60) 7C Ind Cas 467, Viswanathan Chetty y 
Elhirajalu Ghettp 

(1973) 1873 Pun Re No 1 Radfcw irobob y Aladad Khan 




To ENFORCl RIGHT OF IRE.LMPTION 


981 


under the sale impeached. There was a ditferonco of opinion as to Article 10 
the construction of tho words “taking i»os’»ossion ” In Goshatn Note 7 
Gobind Pershad v. Dcbcc r’afinia,* their Lordships of tho Calcutta 
lligh Court obscr\od as follows . — 

“Wo arc of opinion that those words must bo construed 
htcrallj, and that tho meaning of the Section is an actual 
possession, and not a mere constructuo one Tho object of tho 
law was to give parties, who had, or thought tho> had, a right 
of pro emption, duo notice of an^ transfer advorso to their 
interests, and this could best bo known b} tho fact of tho now 
purchaser taking manual possession of his property Wero 
constructive possession sufQcicnt, it would bo impossible for 
intending claimants to know of tho oxistonco of a right which 
was mimical to their own ’ 

But in a later caso under tho same Act whore the land sold was 
the subject of a lease, tho vendor did not opposo tho taking of 
possession and the lessee claimed to hold tho land by attorning to 
tho purchaser, the same High Court held that there was a “taking 
of possession" within clause 1 of Section 1 of tho Limitation Act of 
1859 * Tho Allahabad High Court also took a similar view 

It was to clarify the position and to guo effect to tbo Mew 
expressed in Goshain Gobtnd's case' that tho word '’actual’ was 
introduced in the Act of 1871 Limitation ran therefore from tbo date 
when actual possession was taken by the purchaser But, notwith 
standing this, there was a conilict of opinion as to the meaning of 
tbo words “actual possession ’ In Jo(jcshar Singh v Jauahtr Singh,' 
it was held by a majority of a Full Bench of tho High Court of 
Allahabad that tho expression “actual iMJsscssion’ would equally 
apply to subjects of sale which admit of physical tangible possession 
as well as to subjects of sale which do not admit of such possession, 
and actual possession meant such possession as was enjoyed by 
the seller before tho sale , if he had onjojed tangible possession, 
then in that caso actual possession meant tangible possession , if 
bo was only m constructive (losscssion, then actual possession must 
bo deemed to have been transferred when tho vendor completely 
conveyed his rights and sested them in the vendee Stuart, C J , 
dissented from this view and observed as follows 

“Tho time mentioned m the former Act was ‘the time at 
which the purchaser shall have taken possession under tho sale 
impeached,’ and the meaning of this being doubtful, as various 
rulings of tho Calcutta Court and this Court show, tho word 
“actual” has boon introduced into the pre^nt Act with tho 

Note 7 

1 (18C5) 2 Suth W R 5 (0) 

2 (18G5) 3 Suth W’ R 225 (225), R«Jnm V Hahomed lal oob Khan 

2a(18G9) 1 N \V P II C R 8 (8, 9) Vahomed MasJiookAllee Khan t Imdad iUe 

Khan 

3 (1875) 1 All 311 (314) (F B) 
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Note 7 


view no doubt of makint» it plain what tlio real date was 
intended to bo Actual iws-jession, m mj opinion, means 
personal and immediato enjojmont of the profits and as in the 
present case the mortgagee was in possession at the time of the 
sale, the purchaser could not tako actual possession till the 
mortgage terms had expired ’ 

The Mew of the ma]ont> of the Full Bench was adopted m 
several cases * 

The word “actual was substituted m the Limitation Act of 1877 
by the word “physical In Batnl Begum v Mansur Alt Khan, ^ 
where the subject of sale was an undtiidcd share in certain Milages 
Lord Bobertson, m delivering the judgment of the Board of the 
Judicial Committee, observed as follow^ 

“What has to bo considered is, as the High Court accurately 
formulated, the question, docs the property admit of physical 
possession ? The word ‘phjsical is itself a strong word highly 
restrictive of the kind of ixjssession indicated, and when it is 
found, as is i>oiDted out by the Eigli Court, that the Legislature 
has m successive enactments about the limitation of such suits, 
gone on strengtbomng tbo language used, first m 1850 pros 
cnbing ‘ixDSsessiOD,’ then in 1871 reQuiring ‘actual possession’ 
xnd finally in 1877 substituting the word “physical” for 
actual,’ It IS seen that tint word has been very doliberatoly 
chosen and for a restrictive purjiose Their Lordships 

consider that the expression used by btuart, C J , in regard to 
the words ‘actual possession’ is applicable with still more 
certainty to the worda ‘physical |)Osscssion’ and that what is 
meant is a ‘peisonal and immediate possession ’ " 

See also the underroontioned casps*^ holding the same view 
It follows that tbo following subjects of sale do not admit of 
physical possession 

1 An undivided share m property * 

4 (1983) 1883 Pun Re JJo G5 PamSaranv Uvrde 

16ft, Himma OImIv RiXlt LrI 
(1878) 1878 Pun Ec Jfo ^0,ltamDjaly Leh Ham 
(1875) 1 All 593 (594) Bijm Bam v Kalhi (1 All 311 (F B) Followed } 
(1875) 7 N W P H O R 6 (9) JaiKnar v Ilcera Lai (Sala of 5 share la 
house— T<Tmintts a quo is date of getting possession — It is however 
not clcit whether the shares were specific j ortions in the house or not ) 

5 (190'’) 24 All I" (95) 28 Tnd App 248 5 Cal W N 6S3 S Sar 133 3 

Bom I, R 707 (P C) 

V Raghuhar X>ayal 
Charan v Mathura 

(1919) AIR 1919 AU 829 (329) 60 Ind Cas 80, JJtnrao Beg v Mtikhiar Beg 
(Fractional shares of samindan situate in different 7 halas ) 

(1900) 23 All 421 (42C) 3 All E Jour 191 1900 All W N 73, Kaunsxlla 

Kunuarv Qopal Prasad 

(1899) 20 All 315 (320 321) 1893 All VV N 61 (P B), Raful Eejnw v Vnnsur 
Ah Alin?; 

(1831) 4 All m (180) 1881 All VVNrC Blohy Imam l/t 
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2 Property in tlio po>5«e<;«iion of n usufruetanry mortgagee, that 

i«i, an equity of redemption m jiropertj that has been 
mortgaged with iKissession * 

3 Propertj that has boon leaaetl In such cases the subject of 

sale is a ro\crsion in a lease* 

The ^^ord•^ "admit of plnsical iio^scssion” ha\o no reference to 
the abihtj or mabililj m fact of the \cndor to place tlio aendco m 
(1831)4 U1 21 (27) 1«31 All KllCfFB) UttlarDasv Karain 
(1895) 1695 Ml \\ N 4G (10) ^[ahadeo Naratn Singh v SftwnntifMn Singh. 
(1631) 18S1 All \\ N 817 (317), Dahar Hussain v Dhaqtt Fax 
(1831) 1631 All W N 110(140) Sh\bLal\ B) avani Has 
(1901) 1 Ml L Jour 217 (219) rnfi or Ilutnin v Jamna Prasad 
(1923) AIR 19^3 Lali 75 (7f) 08 Ind Cas 895 Sardar Alt v I a:tl 
(1923) AIR 1923 L.ali 74 (75) 09 Ind Cas 900 IfiiA/iwmad ila Vllah Khan 
V Goptla VrtI 

(1632) 1832 run Re ^o 23, Joirnla SimjA v TelChand 
(16S1) 1831 Pun Re No 10, Aarm 7 I ml 

(1927) AIR 19'^" Vag Cl (04) 99 Ind Cas C59 Balaanl y Sheodas 
(1928) A I R 1923 Oudh 8"5 (37C) 111 Ind Cas 715 llxrdey Dthart y 

(lanesh Dutt 

(1899) 2 Oudh Cas 9 (11), Pakhr un din Ahamed y Ht Basulan 
(1909) 4 Ind Cas 973 (974) (Lah) GAulum Snrndr v Ilahi Balhsh 

[But s«e (1837) 1357 All W N 235 (235) 47anp<t« R<5» t ilasita Khan 
(UndiTidcd share in hoQ<o is susceptible o{ being reduced to 
physical po«es«ion br partition— Ca«c is different with JIahals 
— Therctorc hmitatwn runs trom date ot getting physical pos 
Mssion after partition suit )] 

7 (1900) 8 Oudh Cas 134 (190), Ttaja Paghuroj Singhy Uaj Raghnnoth Singh 
(1932) AIR 1032 Lab 93 (93) 135 Ind Cas 512, B(ir<i6<tli v llussaina 
(1921) AIR lO”! Alad 57 (01) 7C Ind Cas 4C7, FisttfindtAan C/ietty 7 
Pthirajalu Chitty 

(1919) A I R 1919 Nag C (12) 10 Nag L R 37 52 Ind Cas 940 (F B), 

Jatram y Stlaram (Ocerruling AIR 1917 Nag 187 (193) ) 

(1916) AIR 1915 Oudh 121 (122) 28 Ind Cas 208, Narendra Bahadur 

Singh y Tl ah Vuhamniad 

(1921) 02 Ind Cas 797 (793) (Lah) A<i<ri»a Singh y Bunt Chand 
(1888) 9 All 234 (239) 1887 All W N 24 Shiam Sundar v Amanat Begam 
(Mortgagee in possession purchasing equity of redemption— Time runs 
from registration ) 

(1910) 5 Ind Cas CG7 (f09) { \ll) Pamjasy AmanSahat 

(1909) 4 Ind Cas '’54 (765) 1907 09 Upp Bur Rul Limitation Act pago 7 

(1684) 1634 Pun Re No C8 Bhniiani Perthad y Utar Singh 

[But see (1876) 2 All 409(410) LaeJmt Naratn Lai y Skeoambar 
I al (Mortgag c in po'sc«sion pnrclia mg cquit) of redemption 
Held time ran from the date on vcbich his po^^e^^iOD became 
that of an owner under the sale )] 

8 (1915) AIR 1915 Oudh 1^1 (122) 28 Ind Cas 208 Narendra Bahadur 

Singh V irnfj Mvliammad 

(1919) AIR 1919 Nag 155 (155) Han y Shanlar Jppa » ant 
(1927) A I R 1927 Lab 784 (765) 105 Ind Cas 501 Partab Singh v G«I<J5 

(1925) A I R 1925 Lah 1G5 (1C5) 82 Ind Cas 203 Thai ur Singh y Karam 
Singh 

(1921) AIR 19'’4 Lah 894 (395) "1 Ind Cas 823 Uim Khan v Shahji 
(1924) AIR 1924 Lah 302 (303) 73 Ind Cas 903 GanKO v Joti Prasad 
(1923) AIR 1923 Lah 94 (95) CS Ind Cas 811 Ilaidar ^fi Shah y Bhikhe 
Shal 

(1913) 20 Ind Cas 475 (i^G) (Lab), Slteoji y Fajar 41* Khan 
(1912) 15 Ind Cas 890 (691) 8 Nag L R C8. Pamji v SAeiAA Mansur 


Article iO 
Note? 



984 


To rNFORCI BIGHT OF PBF EMITIOV 


firtiole ^0 actual possession of the property sold, but to tho nature of the pro. 

Note 7 porty sold ® Further, the capability of the property for physical 

possession must be determined with reference to tho date of the 
sale, for, property which by its very nature is not capable of physical 
possession at one time may admit of physical jiossession at another 
time, but the law does not contemplate that the starting point of 
the period of limitation is to be postponed till jt becomes capable of 
possession 

Land in tho possession of a Irespassci cannot be said to be 
property that does not admit of physical possession In Mohanlal 
V Satyahhama}'' it was held that the words "does not admit of 
physical possession” did not refer to the inability of tho ■\endor in 
fact to give possession to the purchaser, but referred to the inability 
both in fact and in law, and tho principle applicable was that where 
the vendor was in personal and immediate possession of the projierty 
sold or where tho ught to such possession was in tho \endor at the 
date of sale, tho property was one capable of physical possession, it 
was accordingly held that when property was in the possession of a 
trespasser, tho right to immediato and personal possession was with 
the vendor, and the property was thus one admitting of physical 
possession 

Where property which was the subject of a lease was sold with 
a stipulation that the sale was to take eftect after the termination of 
the lease, the lessee being liable to jiay rent during tho period of 
lease, it was held that what was sold was not a rciersion in the lease 
hut tho property itself after the termination of the lease, that such 

(1803) 20 All 815 (321) 1893 All W N Cl (F B), Satut Segam v ITansur 
AU Khan 

(1908) 1908 run Kc No 49 1003 Pun L R No C3 1903 Pun W R No 1 

(F B), Ohulam JLft<$(a/a v Shahnb ud din Khan 
(1005) 1905 Pun Re No 83 lOOo Pun Ij R No 179 1905 Pun W R No 

113, Sharif Uusam ^ Muhammad Yusaf 
(1885) 1885 Pun Re No 73, Gauhr* Tfal v Jaiuti Mai 
(1884) 1834 Pun Re No iS, Buhan Singh v Samdu 
(1880) 1830 Pun Re No 97, iLdlan AAan v Ram Sarn 
(1904) 7 OuCb Ca5 8 (9) Itaghtinath Parshad t Ram Dayal 
(1924) AIR 1924 IaH G05 (69C) 76 Ind Cas 200 Dhanna v Lehh Ram 
(Oral sale of property in possession of tenant } 

(ig24)AlR 1924 IohS9l (395) 71 Ind Cas 823, il/tsrt ATftan 7 Shahjx 

[But see (1924) AIR 1924 Lah 196 (I96) C9 Ind Gas 418 Tuh% 
Ram 7 Ganna (Property in possession of tenant at the date of 
sale admits of physical possession — Submitted wrong )1 
9 (1888) 1888 AJ1 WN227(228),C&aKdanSi»7A7 Chandi Prasad 

10 (1915) AIR 1915 Ondh 121 (122) 23 Ind Oas 208, Narendra Bahadur 

Singh 7 Wall Muhammad 

[See also (1892) 1892 All W N 77 (77), D-il Chand v Naubat Singh ] 

11 (1928) A I R 1929 Nag 89 (89) 23 N^ L R 178 107 Ind Gas 194, JlDhan 

lal V Satj/abhama 

(1926) AIR 1926 AU 70 (71) 43 All 12 89 Ind Gas 444 Jagama ja Basi 

7 Tulsa 

(19-H)AIR 1921 Mad 554 (556) 62 Ind Gas 27,Vela>judham PiUaty 
Vtlayudham PiRai 

12. (1923) AIR 19"S Nag 89 (89) 23 Nag L R 178 107 Ind Gas 194 
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propertj was capable of phj steal iKwsession at tho date of the sale, 
Bamclj the date of the tcrinmation of the lease, and that plij steal 
pos^e^ston must bo dcctned to ho taken on tlio terminatton of tho 
lease 

Tho words “idtj steal iwsscssion ’* mean lauful phj steal posses. 
Eton** Tho deUaerj of s{/mf<ofica{ jx>>ses3ion is not oguiaaicnt to 
the dclucr> of plijsical iKtsscssion within tho meaning of this 
Article 

8 The possession must have been taken under the sale. — 
The pbjsical possession referred to m tho Article must have been 
taken by tho purchaser under the sale sought to bo impeached 
Where tho propertj sold is alrcadj in tho possession of tho aendeo 
either as lessee or as mortgageo, tho subject of sale is, as has been 
seen already m Koto 7 ante, mcapablo of being physically possessed. 
It cannot also bo said that such voodoo takes any possession under 
the sale in such cases ^ It has been held m the undermentioned 
case* that where, without being a lessee or mortgagee, the prospective 
vendee takes possession from the prospective vendor under a con* 
venient arrangement como to between them and, subsequently, a sale 
deed is executed, tho i osscssion taken before the salecannot be said to 
have been under the sale but possession would be deemed to be taken 
under tho sale on the date of tho sale A contrary view, namely 
that even on tho data of tho sale the \cndee cannot bo said, m such 
cases to have taken jiosscssion under the sale, has been held m the 
undermentioned cases * 

Where phjsical possession of the subject of sale could not bo 
taken U7ider the sale, tlio first part of the third column will have no 
application If the subject of the sale is one that admits of physical 

13 (1907) 3 Nag L B 142 (145) T esajt v. Hamlrtskna 

14 (1802) 1892 All W N 77 (77) Dal Chand v Naubat 

15 (1807) 7 Suth R 105(190 130) Vahoi led Jfossem v Vohsun Ah 

(1922) AIR 1922 Pat GOl (C02) 1 Pat 578 69 Ind CUs 6^, Achutananda 
ParMil T Uiit I3ibi 

(1923) AIR 1923 Lah 81 (34) 69 Ind Cas 409 Dharam Singh v Eirpal 

Note 8 

1 (1924) AIR 1924 Lah 394 (895) 71 Ind Cas 823, Mxsrt Ekan y Skahji 
(1925) AIR 1925 Lab 152 (153) 78 Ind Gas 57, Shto Ram t Indraj 

(There was a registered doenment in this case— Time would run 
therefore under Art 10 from the date of registration — The case 
boweyer has proceeded on the yiew that Art 10 does not apply ) 

(1923) AIR 1923 Lah 654 (G55) 7C Ind Cas *>02 Cyan Singh y Cyan 
Singh 

2 (1918) A IR 1918 Lah 79(81) 1918 Pun Re ^o 60 43 lad Cas 102 Ram 

Pcara v Rup Lai 

3 {19'>2) AIR 1922 Nag 200 (200) CS Ind Cas 715 Ragho y Sakharam 

(Art 120 applies) 

(1922) A IR 1922 Lah 210 (211) 3 Lah 2C1 69 Ind Cas 715 Tola Ram v 
Lortnda flam 

(1915) A IR 1915 Lah 4"9(460) 29 Ind Cas 146 /mom Dd dm y Ehuda 
Rtikhsh (Pi.rson alrcadj in possession purchasing property — Art 10 
docs not applj ) 


Article 10 
Notes 
7-8 
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Article 10 possession, the second pait of tho third column is also inapplicable It 

Notes seems to ha\o been assumed m tho uodernientioned case,* houovor, 

8 — 9 that if a property could not bo taken possession of under the sale 
becau'50 it is in tho |>ossession of a third per&on without any right, 
it must be taken to bo property which does not admit of physical 
possession It is submitted that this viow is not correct See 
Note 7 ante 

9. Sale. — Where under the law prevailing in anj place a right 
of pro omption ari'^ca on sale, the sale contemplated must bo taken 
to be a taltd sale In territories where tho Transfer of Pioiiorty 
Act la in force, a \ahd sale can bo effected — 

1 in the case of tangible immovable property of the >alu 0 

of one hundred rupees or upv\ards, or in tho case of 
a reversion or other intangible thing, only hy a 
legistered instrument, 

2 in the case of tangible immovable propertj of a value 

less than one hundred rupees, either b> a registered 
instrurooDt or by delivery of tho property 
It follows that in such territories an oral sale of immovable 
properties of the value of more than one hundred rupees followed 
by delivery of possession or a sal© by an unregistered instrument 
without delivery of possession jn case of property of tho value of 
less than one huodred rupees, is not a valid sale and will not give 
rise to a right of pre emption * In territories where the Transfer of 
Property Act is not in force, such as tho Punjib, an oral sale irros- 
pectiro of the value of the property sold is valid and may give rise 
to a right of pre emption * 

But sale for the purposes of pre emption means a complete sale 
There must be an entire cessation of right on tho part of tho \ endor 
Where the vendor retains a right to the propertj until certain 
conditions are fulfilled, the sale is not complete and doos not give 
rise to any right of pro emption ’ 

There is a difference of opinion as to whether a sale, in order to 
give a right of pre emption must be in actual form a deed of sale or 
whether it is sufficient if it is m reality a sale, though the form may 
not be that of a sale Where a real sale was effected but was called 
in the document a htba-htl ewaz, it was held that it was a sale for 

4 (19-^2) AIR 1922 Lab 210 (211) 3 L^b 261 69 lod Cas 715 Tola Bam v 
Lortnda Itam 

Note 9 

la See Section 54 of the Transfer of Property Act, 18S2 

1 (1892) 19 Cnl C23 (C27) (P B), iidkhan Lai Pal v BanI u Behan Qkose 

2 See cases cited in Foot Note (6) to Note 1 

[See also (1878) 1878 ^n Ro No 29, 2?a»» Dyal v Belt Bam 
(1900) 1900 Pnit L B 203 (205) SlulsaddfV DhanxBam 
(1923) AIR 1923 Lab 654 (655) 76 lud Cas 202, Gyan Singh v 
Cyan S%ngk (Oral sale of property in possession of tenant 
tcftkoul deltiery of jwsMuton assuioed to be valid )] 

3 (1S73) 20 Sntb W R 216 (217), RnijAa V ToferAU 
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the iturix33C>s of 11)1=! Article * In Stdh Lai ^ ifadhiirt Prasad, ^ it 
was hold b> the IIiRh Court of Allahabad that the Article refers to 
an instrument winch is not onlj m reality but oNo in terms a 
sale deed Ilonco where the \ondor, with tho concurrence of the 
vendee, in order to defraud the i>re oniptor, instead of executing a 
sale deed executed a deed of gift, it was held that this Article did 
not apply hut Article 120 See al*^ the nndermcDtioncd case 
Under the Punjab Pro oinption Act 1913, the Court is not prevented 
from holding tint an alienation |nir|K>rting to Ixi other than a sale is 
in effect a sale 

A mere error in the instrument of sale as to the j roperty sold, 
where there is no question as to wliat the parties intended to sell or 
purchase will not alter tlio nature of the transaction * Nor can a 
subsequent agreement between tho parties contort what was an out 
and out sale into any other trinsaction and thus take awav tho right 
of pre cmption which arose on tho date of the sale ^ Similarly, 
where subsequent to the sale tho validity of the sale is questioned 
and a decree is jiassod holding tho aalc \ahd, it was held that time 
ran not from tho date of tlie decree hut from the date of the sale ^ 
According to tho High Court of Patna and the Judicial Com 
miSsioner s Court of Nagpur, this Article will apply to execution sales 
also * In Abdul Juleel s Kheltat Chunder Ghose ** the High Court 
of Calcutta held tliat the law of pre emption did not apply to 
e:cecutiOD sales on the ground that a neighbour or a partner bad an 
opportunity to bid at tho auction sale The High Court of Allahabad 
has aUo held that a right of preemption does not arise ujon a 
transfer effected by a decrco hut only where property is acquired by 
a contractual relation of sale or transfer •• A mortgage by conditional 
sale becomes on foreclosure a sale withm the meaning of this 

4 (1009) 3 lod Cas 500 (CO'’) 12 Oudh Cis 185 irtlavaf Busaxn v Karam 

Busavi (27 All 510 Dissented from ) 

5 (190G) 27 All 540 (513) 1905 Ml W N 88 2 All L Joue 850 

6a (1905) 8 Oudh Cas 288 (239) Harjtal ^tntjhv Dajrang Bahadur (Deed not 
on tbo {acc of it a silc — Article dues not apply ) 

5b Section 4 last paragraph of the Act 

(1934) A I R 1931 Lah 878 (8 9) 155 lud Cas C51 1C Lah 408 Bhagtcana 
V Shadi 

6 (1910) AIR 19ir Lah 390 (997) <35 Ind Cas 2~S Ganga Bam v Sardara 
(102C) AIR 192C Oudh 475 (4~C) 94 Ind Cas 3<6 Shea Aarain r Khaderu 
(1905) 8 Oudh Cas 288 (289) JIarpal Stngh v Bajrang Bahadur 

7 (1895) 17 All 451 (453) 1895 All yy N 103 Jati Dm v Pang Lai Sxrtgh 

(1000)1900 Pun Be Ao 43 1900 Pnn LR 444 ilansabdar v xXa5i 

Bakhsh 

8 (1919) AIR 1919 Lah 79 (SO) 1919 Pun Re Ao 15 49 Ind Cas 353, 

Sunder Singh t Dfttan Stngk 

9 (1922) AIR 19'’2 Pat COl (002) 1 Pat 578 C9 lud Cas CCC Achulananda 

Par^ait t iJil» Bibi 

(1892) C C P L R C7 (70), Painaji t Deuragt 

10 (1808) 10 Suth yV R 105 (ICO) 1 Bong L R A C 105 

11 (1903)25 All 334 (330) 1903 All yy N C3 Abdtr JattagY llumtai Hussain 
(1901) 1 All L Jour 24" (249) /n/«»ar /ItiMam v Jamna Prasad 

(1919) AIR 1919 Ml 801 (302) SO Ind Cas 48 Bam Bharosa Saku r 
Mt Babutra 


Article 10 
Note 9 
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Article 10 Article ***’■ "Whero the mortgagee bj conditional salo lias not got 
Notes possession on the dato of the mortgage and gets idij steal possession 
9 — lO after purchase, this Article will apply and time will run from the 
date of obtaining such possession ** \\ here the property does not 

admit of physical possession^* or whoio the mortgagee is already m 
possession under his mortgage at the tune of foreclosure'* (m which 
case it Cannot be said that ixissession was taken under the sale), the 
first part of the third column will not apply and there being no 
registered instrument in tbe case of foteclosuto, the second part of 
the column also will not apply , with the result that Article 120 will 
apply In cases governed by the Punjab Pro emption Act 1913, 
Section 30, the period of limitation will bo one year from the date of 
foreclosure 

10. "Of the whole of the property sold.” — Where the subject 
of the sale admits of physical possession, limitation for a suit for 

lla (1902) 24 All 17 (24) 28InaApp24S 6C3IWN88S 8 Sar 133 3 Bom 

L R 707 (PC) Rrtlnt Began v 2£ansur ih kJan (The whole deci 
sioQ proceeds npoa tbe looting that it is a <alc ) 

(But see (1880) 1880 All W 09 (70) Sarju Prasnd v Haiti Prasad 
(It IS not a sale witbm Article 10 — ^o longer good law )) 

12 


(1895) 20 All 315 (321) 1898 All \\ N 01 (F B) Batut Begam t Mansur AU 
Ehan 

(1807) 2 Agra 864 (SCI) Radhey Pandeij v kioidkomar Pandey (Case under 
the Act of 1850 ) 

(1837) 14 Cal 701 (708) 12IndJour94 Dt>;a»ibur d/tsscr v I7/i?n Xfil Roy 
[See also (1881) 8 All 770 (773) 1831 All W N 06 6 Ind Jur 261, 
HaiarsBaitv SanlarDtal (Art 10 asaumed to apply }] 

(See however (1917) AIR 1917 AU 127 (128) 39 All 544 40 Ind 

Cas 401, St f'ixt Stngh e Zlahabtr S\ngh (Time was held to 
run from date of transfer and not from date of possession under 
decree absolute — ^Submitted not correct )) 

IS (1902) 24 All 17 (26) 23 Ind App 248 5 Cal W N S3B 3 Bom L R 707 
8S3rl83(PC) BatulBegumv Zlansur AU khan 

(1898) 20 All 375 (377) 1698 AU W N 78 (F B), Eaham Ilaht Kha i v 
Ghastta 

(1907) 10 Oudh Cas S74 (377) ^rjun Stngh v Iqbal Haratn (Mortgage by 
conditional sale of shares in villages } 

(1906) 1906 Pun Ii B No 112 p 303 (3G3) Bholn Shah v Ilun 
14 (1927) AIR 1927 Oudh 212 (213) 102 Ind Cas 22 Uafa Dm v lit Vtthana 

M . •• . ,1, 

I 

f . . I 

(Sru afso (1907) 1907 Pan E R No 27 page 53 1907 Pun W R No 4, 
Shea Bat y Madan IfoAan ) 

(But see (1019) AIR 1919 All SOI (302) SOIndCasAS Bam Bkarosa 
Sahu y lit Xabtttra (It was held that according to the 


J 
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pro emption ^\lll not begin to run until plijsical i>09'>cs9ion is taken 
of the nholc of tho iiroi'crt> ‘loW ^ ^Mlelo part of tbo property is 
taken possession of on one date and tho otiior part on a later date, 
limitation \mU run onl> from tho later date In cases \ihero part 
of tho propertj sold is not cajiablo of ph^bical iwssossion, it cannot 
bo said that "the subject of tho salo” ndmiU of physical jw^session, 
and consequently limitation \m11 run, under tho second part of tho 
third column, from tho date of tho registration of tho sale deed’ 
Where there is no regHtored instrument cMdcncing tho sale, this 
Article ill not apply * 

11. "Is registered." — Section GO of tho Registration Act runs 
03 follo\’-S 

"(l) \ftcr such of tho proMsions of Sections 34, 35, 53, 
and 59 as apply to any document presented for registration have 
been complied with, the registering officer shall endorse thereon 
a certificate containing tho word 'registered' together with the 
number and page of the book in which the document has been 
copied 

(2) Such certificate shall be signed, sealed and dated by the 
registering officer, and shall then be admissible for tho purpose 
of proving that tho document has been duly registered in 
manner provided bi this Act and that tho fact mentioned 
in the endorsements referred to in Section 50 have occurred as 
therein mentioned " 

It 13 clear therefore that the words "when the instrument of sale 
13 registered ' mean the date when, under Section CO of tlio Hegis. 
tration Act, a certificate containing the word "registered ’ is made on 
the document * For the purposes of this Article tho registration w lU 
not date back to the date of the execution of tho document and 
limitation will not start to run from tho latter date * 


Note 10 

1 (1870) 197G Pun Re No 93 Deuav Dut Ham 

.(1692) 1892 All W N 77 ,(77). DrtI Chand v Kaubat Sinph 

2 (1892) 1992 All W N 77 (77) DjJ Chand t AaijAal Singh (Part of property 

lu possession of usufructuary mortgagee ) 

(18S9) 1689 Pun Re No 65 MaluK Singh t Huhammad (Sale of separata 
holding including share in shamilat ) 

(1885) 1685 Pun Re No G1 Sohan v (Separate property aud 

undivided share in other property ) 

(18S2) 1832 Pun Re No 150 Umar Baksh v Ckogatta (Sale of share In 
, certain property and separate property 1891 PudRcNo 10, Followed) 

3 (1893) 20 All 315 (321) 1899 All N Cl (F B), Batul Dtgam t Slansur 

Khan 

Note 11 

1 (1881) ISSl PunRe No 10. Jkorw T Fatl 

(1900) 1906 Pun Re No 92 1900 Pun L R No 12C 1900 Pun W R No 100, 
Bliatijan Ham v Copala Ham 

2 (1922) A I R 1922 Nag 200 (200) CSIndCasTlS Hag)ov Sakharam 

[Ste also (1930) AIR 1930 Cal 17 (IS) 02 Cal 979 ICO Ind Cas 730, 
Kartth Chundra Dulia t Girtsh Chandra Das ] 


Article 10 
Notes 
10—11 
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Article 10 
Notes 
11—13 


A sale certiOcato graoted to a purchaser in court auction under 
the provisions of the Civil Procedure Code is not a registered docu- 
ment The mere fact that a copy is for\%arded to the registering 
officer in accordance with Section 89 of the Regtstration Act and 
duly filed docs not make the certificate a registered document ^ 

Where the instrument of sale comprised jiroporlj, a portion of 
which was situated in District G and the rest in District B and the 
instrument was registered at G on the Gth October 1921 and upon 
information by the Eegistration Officer in District G, entry was made 
by the Registiation Otlicor at B in Ins register on 24th November 
1921, it was held that the instrument wis registered, within the 
meaning of this Article, on Cth Oclohor 1921 * 

42. Burden of proof. — In a suit for jiro emption it is for the 
defendant to show that ho took [lOssession of the jiropcrty more than 
a year before the date of suit* or, where the propertj sold did not 
admit of phjsical possession, that the sale deed was registered more 
than a year before the date of suit 

Where fraud is alleged as a ground for extension of the jieriod of 
limitation, the burden of proof of establishing the fraud is on the 
lerson illegmg it* 

13. Suits not within this Article. — As has been seen in Note 1 
ante this Article does not apply to cases — 

1 wliere the light of pre.einption claimed is in respect 

of a mortgage or a lease or a foreclosure of a niortgage 

2 wheie the subject of sale does not admit of physical 

possession and there is either no instrument of sale or 
the iDstruiuent of sale is an unregistered document 
The \tticle does not aUo apply to cases whore the subject of sale 
admits of pliysical i)o>seT.sion hut no jiosiession could be taken under 
the sale See Note 8 niifc 

Id all such evst^ Article 120 will apply * boie there is, however, 
a special oi local law providing a different peiiod of limitation for 

3 (1008) 1908 Pun Kc No 112 1903 Pun W R No 18C (F B), Fatteh Singh t 

D iToindt 

4 {19‘’5)AIR 1975 VII 3’4 (324) 66 Iiid Cis 180 SI eepugan Misrn v 

l/n7i/ gu Hat 

Note 12 

1 (1504) 1804 Suth \\ B{G»p) 11 - (117) HosseincC Khnnum V Mt Lalltin 

2 M wo ^7o^.cn^ v < o '' gdhun Sivgh 

* Ckand 

‘ Haji Ghnlam Pata v 

(1898) 1 Omlb Cat. 202 (207), Vunna Lai v .4«s<-n I al 

Note 43 

1 See eises cited m Foot Note 3 to Nolo C 

t<7e« rtlM {1900) 1900 Pun IiBNo 13 p 48 llarChandiv Mehlub 
Khan (tTnrcfpsteced sale of equity of redemption in Punjab 
— Ca» tcfoie the Pre emption Act of 1905 ) 

(1880) 1856 Pon Re No 90, Jatiala Sahm v. ila Dita (Do )] 
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Bucli cases It IS that period that will applj (See Section 29 ante ) 
Section 30 of the Punjab Pro cmption \ct, 1913, enacts that not- 
tvithstaniling Article 120 of tlio Limitation Act, a suit for pro cmp. 
tion must bo filed ^^ltllln a period of one >car from certain dates, m 
all eases not governed bj Article 10* In cases thorefoio governed 
that Act, Article 120 will not applj. 

A suit to enforce a contrict which among sovorul other terms, 
includes the recognition of a right of pro emptioo, is not a suit for 
pre emption within tho meaning of this Article but one for specific 
performance of a contract governed hj Article 113 of tho Act * 

\S here A has no authont j to sell except tinder certain conditions, 
a sale without fulfilling such conditions will l»o invalid \ suit to 
set aside such sales is not a suit for pre emptton and is not governed 
by this Article * 

14, Parties to suit for pre*eniptton. — As has been observed 
in Note 1 ante, this Article applies onI> to suits against a purchaser 
whose purchase has given riso to a right of pro cmption ^^bore a 

2 (1916) A I R 1018 Lah8S3 (3S1) 47 Ind Cas 339 1916 Pun Re ^c> CS 
Lenina S\ngh v Shntjal Stnijh 
(1910) 8IndCasC03 (C0i)(L D) UTtlTunv Va\t 
(1922) AIR 1922 Lab 210(211) S Lab 2C1 COIodCts'lS Tola Hart v 
Lortnda Ham (Time will run ironi mutation ) 

(1930) A I R 1030 Lab 33 (34) 124 lud Cas 338 J/odAo v Mt Vchro {Vo) 
(1624) A 1 R 1924 X,ab 093 (090) 76 lud Cas 200, P7i(iMn<t v Lckh Jlam 
(Do) 

(1924) AIR 1924 Lab 801 (^95) 711ndCa8 823 AA-i« v Shahj\ 

(Do) 

(1915) A I R 1918 Lab 470 (4S0) '*9 lud Cas 140, Imam tid dm v Khuda 
Dahih (Do ) 

(1927) AIR 1927 Lab 388(390) 102 lid Cas 423 < urdat Val v Qadtr 
BaKkih 

(1923) A I R 19‘’3 Lab 75 (70) C$ lod Cas 693 Sardar Fazil 

(But see (1925) AIR19‘’5Lahl52 (153) 78 Ind Cas Skeo Ban 
T Inilra} (Registered snJe to per on already in possession as 
lessee — Property held Dot to admit of phjsical possession — 
Ladcr Art 10 time nould ruu from registration — Dut Art 10 
was assumed not toapiIyaidS 30 I rc emption Act applied 
Submitted not correct ) 

(1917)AlR1917Lab2G9(271) 40lDdCas618 1917 Pun Re ^o 97, 
Dishcn Smgh v Fero’ Chand (Oral salo of property partly 
capable and pjtth not admitting of pb}SKal possession — Time 
will run where part of property IS taken physical possession of 
under S 30 of tho Act ) 

(1919) AIR 1919 Lab 4‘’C (427) 52 Ind Cas 4S Udmx v Bam 
Copal ) 

3 (1921) A I R l9'’l Sind 118 (120) 17 Smd L R 1 bO Ind Cis 902 Ehem 

chand PamdasT 3Ioh$an Shah 

4 (ISSG) 1 C P L R 53 (53) UmrauT Aiiatat Sin^h 
(18S0) 1 C I* L R 132 (133) Pendara Gtmd t J/irtf Stnyfc 

(1905 or) 3 Low Bur Rul 7 (8), Vo KoU w Tua E (Suit for po scmiod od 
the basis of the sale being to d a» being without aulbonty — \rt 142 
ind not Art 10 applie* ) 


Article 10 
Notes 
13—14 
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Article 10 mal prc emptor is addel as a i>art} to such a suit for the dctcm)!Da« 
Note 14 tion of the question as to %%liich of the two had a hotter right of 
pre emption, the suit, so far as such person is concerned, is governed, 
not bj this Article hut by Article 120 of the Act * Similarly, where 
a suit is filed m time against the vendee hut the vendee is found to 
have transferred his rights to another and the transferee is added as a 
party but after the iionod of one year proscribed hj this Article, the 
suit so far as he is concerned is not barred as being governed by 
Article 120 (See Note 1) But where A transfers projierty to B and 
B transfers the samo to C and S files a suit for pro emption one 
year after the ftr&t transfer but within one j car after the “locond, the 
suit will be barred bo far as B is concerned, under this Article, and 
there is consequently no enforceable right against £7® 

A executes a joint sale to B G and D A suit for pro emption 
IS instituted against B and C only, withm the presenbed period 
D 13 added as a party to the suit after the proscribed period The 
suit must bo dismissed as against all defendants * A sale was 
executed m favour of three brothers |rds of the property being 
mentioned m the deed as sold toG S. M and the ird to P, but the 
price was recited to be payable m a lump sum of Ks 2000 G having 
died before institution of the suit his legal representatives were 
brought on record on a date on which the suit had become time 
barred against G , it was held that the suit being barred against G 
was barred against all on the ground tliat 0 was a necessary party 
to the suit * But whore the sale was in favour of two vendees but 
there was a distinct specification of the shares of each and their 
prices it was held that a suit for pre emption brought against them 
which was dismissed against one as time barred was maintainable 
against the other It was observed that the sale m this case was 
divisible ® 

"Where a necessary party is a minor and is made a yarty within 
time the fact that a guardian ad Ufem is appointed for him after 
limitation docs not make the suit time barred ® 

Note 14 

1 (1884) 7 All 167 (169) 1884 AH WN 315 Durgav Haidar Ah 

(1803) 1803 Pun Rc No IJ Mutsadda S%»gh f Bamirn 

(1912) 14 Ind Cis 828 (329) 1912 Pan Be No 60 Ilahi Bux v Uo) amed 
Bab Nawaz Khan 

(1912) 13 Ind Cjs 645 (646) (All) Sat Naraxn v Badri Nath 

(1890) 1899 Pub Re No 25 Ganga Bam v Waryam 

(1008) 1008 Pub Re No 20 1908 Pun W R No 221 Ram Pd v GangaDutt 

2 (1905) 1905 Pan LB No 86 p 340 Ghulam JiUamv Ha$sanK7ai 

3 (1011) 11 Ind Cjs 938 (939) (All) Mamraj Singh y lUrdaj Bam 

(1921) AIR 1921 Ondh 252 (254) 63 Ind Cas 558, Ja\ Jai Bat i v Bar 
shan Bam 

i (1890) 1890 Pun Re No 66 KeaarSxtighy Punjab Svigh 

5 (1909) 1 IndCas91 (92) 1909 Pun Re No 6 Bnj Lai y Masson 

0 (1027) AIR 1927 AH 787 (787) 102 Ind Gas 624 49 All 8C9, Ear Lai 

Svghy Ihidra Singh 
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Jlrtiole 10 
Notes 
14—17 


15. Lis pendens. — The doctrmo of Its pendens applies to 
pre eraption suits also * 

Where, during the pendency of a pro omption suit by a pro 
cmptor, the \ondcQ enters into an agreement to sell the subject of 
sale to another pro cmptor a preferential right, it has been 
held that the agreement is a dealing with proi>erty which offends 
Section 52 of the Transfer of Proiiertj Act and is therefore 
unenforceable * 

16. Yalae of the plea of limitation. — Tiio plea of limitation 
in answer to a suit to enforce a right of pre cmption, which inroUes 
the dispossession of a porfootly lawful purchaser of property, is not a 
technical jilea if bj a technical plea is meant a plea which asserts 
rights which ha^ o ao merits for their support * 

17. Plea of right of pre-emption in defence.— .4 mortgaged 
bis estate to B and subsequently sold the equity of redemption to 0 
B had a right of pro emptioo lo respect of the sale to C as a 
cosharor but allowed his right to become barred G thereafter filed 
a suit for redemption of the mortgage B pleaded bis right of 
pre omption It was held that ho could not do so* on the ground 
that on the date of the suit B s right to sue for pre omption having 
been barred B had no right of pre emptiou at all which bo could 
rely on It is submitted the decision is correct, but not the grounds 
on which It IS based Limitation bars only the remedy and does not 
destroy the right except m cases coming under Section 28 In the 
above case o>en if the right is not barred, the pica of a right of 
pre emption would not bo a valid defence to a suit for redemption 
inasmuch as redemption cannot bo refused because the mortgagee 
has a right of pre omption In this \iew the actual decision is 
correct 


Whore before the institution of the suit to enforce a right of 
pro emption the Ncndeo bad transferred Im rights to others, the 
lire cmptor, it was held, could not enforce his decree against the 
vondcos transfeiecs who were not impleaded as jiartics in the suit 
against the % endecs ^ 


7 (1907) 1007 Pun Re lOG lOOS I^in L R 75 Pauslian ^ ilahhan 

Note 15 

1 (192G) A I R 192G All ISO (181) t)0 Ind Chs 238 48 All 221 Bachan Sin^h 

V B»jav Siiijh 

2 (1917) A I R lOl" Oudh 193 (194) 38 Ind Cas 562 20 Oudh Cas 13 Xntra 

Biiii V Khudaxja Btln 

Note 16 

1 (1921) AIR 1921 P C 60 (51) 48 Cal 110 47 Ind App 255 57 lad Cas 

COG (PC) CJaranDasv 4mtr Khan 

Note il 

1 (1912) 1C IiidCas 2l9{220)(AIJ),Trajid^I»T Safqat UuMin 


Liq C3 
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Article 11 I 1 J By a person, 

against -^hom any of the 
following orders has been 
made to establish the right 
which he claims to the pro- 
perty comprised in the 
order ; 

' One year. 

1 

Tho date of 
the order. 

(1) Order under the Code 
of Civil Procedure,! 
1908, on a claim pre-| 
ferred to, or an oh-j 
jection made to thoi 
attachment of, pro-, 
perty attached in; 
execution of a decree ; 



(2)Ord0r under sec-j 
tion 28 of the Presi-, 
dency Small Cause] 
Courts Act, 1882. 



^ Act 

of 1877. 



a pcruon ft^inst 'irbom 
an Older is passed under Sec 
tions 2S0 2S1, 282 or 335 of 
the Code cl Civil Brochure, to 
establish bis right to, or to 
the present posses^^ion of, the 
property comprised jn tbo 
order 


One year 


The date of the order,. 


Act of 1871. 

See Note 1, Legislative changes 


Act of 1859, Section 1, Clause 5 and Clause 3. 


Lvnttalwn of one 
year, sutts to ut 
aside summary dea- 
aions, etc 

Limitation of one 
year, suits to set 
aside sales under 
decrees or for ar 
rears of froiem. 
inent revenue, etc 


(5) To suits to alter or set aside summary decisions 
and orders of any of tbo Civil Courts not established by 
Hojal Charter, when such suit is maintainable — the 
period of one jear from the data of the final decision, 
award, or order in the case 

(3) To suits to set aside the sale of any property, 
moveable or immoveable sold under an execution of a 


had been brought 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

2a.Artlcle does not apply to salts on causes of action 
arising sabseqnent to date of order. 

3. Third party cannot claim benefit of Article. 

4. There must be an order against the plaintiff or his 

predecessor-in-interest. 

5. Order against minor. 

6. Withdrawal or removal of attachment sabseqnent 

to order disallowing claim — Effect of. 

7. Withdrawal of attachment prior to enqtury into 

claim or objection — Effect of. 

8. Salt mast be to establish the right which the plaintiff 
claims. 

9. Conseqnential reliefi if shonld be ashed. 

10. “The property comprised in the order.” 

11. Clause 1 — General. 

12. Order dismissing claim or objection for default. 

13. Order dismissing a claim or objection on ground 
of delay. 

14. Order allowing withdrawal of claim or objection. 

15. Consent order in claim proceedings. 

16. Order in claim proceedings directing sale after 
notifying claim. 

17. Order rejecting a claim for want of jurisdiction. 

18. Property must have been attached. 

19. "Attached in execution of a decree.” 

20. Clause 2 — Order under Section 28 of the Presidency 

Small Cause Courts Act, 1682. 

21. Starting point of limitation. 

other Topics 

Article 29 and this Article — Diftinc i a See Vo'e 10, Pt 4 

Attachment ke'ore jad^ent See Vo e 19, Pts 2 to 4 

Attachment — If p-events running of time m faTOCr of adrer.« pos.es=cr 

See ^cte 2a, Pts 2, 3 

Attachment — ^Vithdfawal or rai mg of — If should tak“ jliee mthio oe» 
year S^i.ot«G Pt. 5 to 6 

Auction parthacer See 4 F V (5) 

Qae«tion cf title and net c’c'cIt of jo^^ajoa Ste >»c** 6 Pts 4 to 0 

R ghts tarred under ether ^rticl* — This %TUcle will net aprlr 

See Kcte 2, Pt 2 


Article 11 
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Note 1 
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1. Legislative changes. — 

1 Clause 5 of Section 1 of tho Act of 1859 corresponded to this 
Article and proMdod a ixiriod of one }ear for suits to alter or 
set aside summary decisions and ordois of any of the Cnil 
Courts not ostoblislied by Bojal Charter, uhon such suit 
\Nas inamtaiDable 

2 Section 246 of tho Civil Procedure Code, 8 of 1859, %\hich 
corrosiionded to Ordei 21 Rules 58 to 03 of tho present 
Code, also piovided that the claim suit should bo brought “at 
any time %\ithm one year from tho date of tho order 

3 Tho Act of 1871 lepealcd the words in nuotation above 
rofeired to, but did not re enact tho above provision in any 
of the Articles It was consefjuentlj held that a claim suit 
filed after the date of the Act of 1871 need not bo brought 
witlim one >ear of tho date of the order but maj ho brought 
within tho ordinal j {loriod of limitation * 

4 The Act of 1877 introduced Article 11 corresponding to this 
Article It, liowovci, applied onlj to suits by persons against 
whom an order was passed under Sections 280, 281, 282 or 
335 of the Civil Procedure Code of 1682 or to suits for tho 
possession of propert) compnsod m an order under Section 26 
of tho Presidency Small Cause Courts Act, 1882 

6 The present Act has divided the subject matter of Article 11 
of the Act of 1877 into two Articles 11 and llA 


Article 11 — Note 1 

1 Section 240 of the Code of Civil Procedure (8 of 1859) ran aa follows ■— 
In tho event of nnj claim bcioR preferred to, or objection offered ngainst 
tbo sale of lands or anj other immovable or moveable property which 
mav havo been attached in execution of a decree or under any order for 
attachment pa? cd before ludameut, as not liable to be sold in execution 


Bought or of <)onie other p?rson in trust for him, or in the occupmej of 
lalfats or cultivators or other persons pacing rent to him at the time when 
the property was attach^ or that Icing in the possession of the part) him 
self at such time jt was so lu his possession not on his own account or ns 


2 (1680) 8 Cal E R 54 (55) Joi/rat t Loot v i’aui Bam DJioba 

(See ofso (1886) 12 Mad 294 (29C), ffarasimma v Applacharlu ) 
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2. Scope of the Article. — This Articlo prescribes a period of 
one jcir from the elate of the order rcferrcel to in it ns the time 
\Mthm \\hich n suit Ins to bo brought to establish the right a\hich 
the plaintiff claims to the propertj comprised m the order "The 
I>olic> of the Act c\idcntl> is," in tho words of thoir Lordships of 
the Pru> Council in Sardhari Lai v Atnbtla Prasad,^ "to secure 
tho spccdj settlement of questions of title raised in execution sales 
and for that rca^^on a jear is fixed as tho time aMtliin %\hich tho suit 
IS to be brought ’ 

Tho Article %m 11 not, howoacr, enable a i»art> to bring a suit 
when his right to do so is barred under some other Article of tho 
Limitation Act In other words, this Articlo wiU not extend tho 
period of limitation in fa\our of tho plaintiff, if, on the date of tho 
suit, his rights are barred and extinguished by the ojieration of some 
other Article * 

2a. Article does not apply to suits on causes of action 
arising subsequent to date of order.^This Article does not apply 
to suits based on a cause of action winch has arisen subsequent to 
the date of tho order referred to m the Article Thus, a Hindu 
rc\ersionor whosO right to the estate is contiogoot and accrues only 
after the death of the limited owner, is not bound to sue witbm one 
year by reason of his having preferred a claim unsuccessfully m 
execution of a decree against the limited owner Ho is not debarred 
by reason of the claim order from filing a suit after the death of the 
widow ^ 

who 13 in ad^e^se possession of certain proiierty attached in 
execution of a decree, but whose titlo thereto has not ripened into 
ownership, prefers a claim and bis claim is allowed Tho decree* 
bolder files a suit to set aside the order allowing tho claim, withm 
one year of tho date of tho order, but by that time As title by 
adverse possession has ripened into ownership Is the suit barred ? 
There is a difference of opinion on the iwint According to the High 
Court of Madras the suit is not maintainabis, inasmuch as the 
attachment does not prevent the running of time in favour of the 
ffifidrsu * Acevnnifirg’ ta Hfgh Gjact .5/ BcKnbsy, euct 

Kote 2 

1 (18S5) 15 Cal 621 (52G) 15 Ind App 123 5 Sar 172 12 Ind Jur 210 (P C) 

2 (1010) AIR 1010 Lah 151 (155) 501 C 6 Hamam Singh v Auftcndtonrf 

(1871)8 Bom II C R A C 61 (S3), Cptat6AAi ViiJcftanrf v Jharer Chalur 

bhuj 

(1930) AIR 1030 Lah 301 (400) 17 Lah 403 ICC Ind Cas 157 Dhttman 

Khrnx Curmufh Singh 

Note 2a 

1 (1805) 20 Bom 601 (803). Tai t Ladu 

(1025) AIR 10‘’5 Lah 61 (85) 7t> lud Cas 92C, Shtb DlO Sinjli v Uttam 
Singh 

(1932) \ I R 1932 Lah 179 (160) IS Lah 521 13G lad Cas 205 I^athci t 
Ganf$h Stngh 

2 (1001) 11 Mad L Jour 311 (311) Sfeiharami lUddi v lenkurtfh 

[See also (1926) I R 1920 Mad 42 (13) 90 Ind Ca:. 1037 Rinja 

fiOlfirt/y'irT Srinuxiai /ymyar J 
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a suit 13 maintainablo, the reason given being that the case must be 
decided on the rights of the parties as they stood on the date of the 
order of the claim petition If, on that date, no title bad been 
acquired by adverse jiossDssion by the defendant, the suit v?ill lie ® 

If in the illustration referred to in the above paragraph /I’s claim 
was dismissed and he brings a salt within one j ear of the date of the 
order against him can he relj upon the fact that subsequent to the 
date of the order his title by adverse possession has ripened into full 
ownership ? It has been held that he cannot do so Tho reason 13 
that tho Court must be deemed to ha%0 decided that A was not 
in j osscssion on the date of tho order or that his possession on such 
date Was not on his own behalf His possession prior to the date of 
the order cannot therefore he adverse and cannot bo counted in 
computing the period of 12 years necessary to gi%o a title by adverse 
possession * 

3. Third party cannot claim benefit of Article. — A person 
who IS not a party to the claim proceedings cannot take advantage of 
the order passed therein and set it up as a bar to an action Thus, 
where A makes a claim against the attachment of certain property 10 
execution of E 5 decree and the claim IS dismissed 0 another decree 
holder against the same judgment debtor, cannot take advantage of 
the order and contend that A ought to have filed a suit within 
one year of the order against him * Similarly, an unsuccessful claimant 
oven after the expiry of one year from the date of the order against 
him 13 not barred from defending a suit filed by a third person 
(lea person other than the attaching decree holder) ® Nor would 
he be barred from filing a suit against a third person * In the case 
cited below* an order was passed allowing a claim and no suit was 
filed by the attaching decree bolder within 000 year thereof The 
judgment debtor was subsequently declared insolvent The decree 
holder moved the Insolvency Court as representing the general body 

3 (1831) 18 Bom 2G0 (262 *’63) Harul attkar Jebha% v Itaran Earsan 
(1910) 35 Bom 19 (88 89) 8 Ind Gas 039 Vasudeo Atmarai i v Eknath 

4 (1885) 8 Mad 606 (510) T eJajul/iat i v LaksJ mana 
(1924)AIR1924'MaaniUlS') « "Maa ICO VTlnd Cas Autim? a v 

Ifoidtn Kunht 

Note 3 

1 (1892) 16 Mad 477 (4i9) 2 Mad L Jour 21** Gnanawtolv PariatTx 
(1896) IS All 413 (414) 1896 AU W N 129 Jagan Nath v Ganejii 

lSr< also (1869) 12 Snth W R 221 (222) 3 Beng DR App 122 Chmta 
mam Sen v Tsnar CAan<fra ) 

2 (1912) 10 Ind Cas 529 (529) (Mad) Thiagaraya Mudahar v Sabapathy 

lluiahar 

[See also (1869) 11 Sutb W R 382 (384) Booa Bussoolee v The Nowab 
Nnen tof Be tgal ) 

5 (1910) 8 Ind Case 157 (158) 34 Mad 633 Sadaya Ftllai v Amull achars 
(1905) 3 Cal L Jour 881 (384) JTorsAta Barayal v Ela) i Bux Khan (Id tiis 

case the claim of the attaching decree holder ^ras settled bv the 

claimant ) 

4 (1035) \ I R 1935 Mad 670 (C71) 158 Ind Cas 175 Bengamnal v \ arad 

appa Naidu 
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of creditors, to annul under the RroMsions of Prosincial Insohoncy 
Act, tlio transfer which was the subject of the claim proceedings It 
WTis held that ho was not debarred from doing so, by virtue of tho 
order in tho claim proceedings against bim not having been dial, 
lengod withm tho prescribed period Tbo disability arising by reason 
of tho claim order was held to bo n jtcrsonal ono not affecting the 
right of tho general body of creditors to ro-agitato the matter in 
insolvency. 

4. There must be an order against the plaintiff or his 
predecessor-in-interest. — The Article applies only where tbo plain, 
tiff is a person against « horn an order referred to in the Article has 
been made In objection proceedings the contest is really between 
the decree holder who asserts that tho property is liable to attach, 
ment and the claimant who alleges that it is not in the actual or 
constructive possession of the judgment debtor and is therefore not 
liable to attachment If tho claim or objection is allowed, tho 
decree holder is tho person against whom there is an order such as 
that referred to in the Article, and be must sue within the period 
prescribed by this Article ^ If the claim or objection is disallowed, 
the clamant will ho a person against whom an order has been 
passed within the meaning of this Article ‘Whore on objection by 
a claimant the attachment is raised, the mere fact tiiat adverse 
observations arc made against tho claimant will not make tho order 
one against him 

Whore the judgment debtor is also actually a party to tbo claim 
proceedings, be would be bound by the order jKissed in such pro 
ceedings ’ If he was not m fact a party to tho claim proceedings, 
be will not, in tho eye of the law, become such by reason solely of 

Note 4 

la (1909) 4 Ind Cas 144 (145) 32 All 83 naragavan Magan v Bdij Nnlh 
Das 

(1904) 1 All L Jour 531 (536), Durga Prasad v Vansa Pam 
(1919) AIR 1919 Cal 117 (118) 63 Ind Cas 260, Darkat Ah 7 Das Aait 
(1881) 9 Cal L R 18 (20), £ah Mohu7t Cftufeerhully v Anaiidamoni Dabee 
(1879) 20 Suth W R 893 (394), Kamessur Prasad 7 Kadir Khan 
(188") 11 Dorn 45 (47), Paijapa 7 Padmajia (Third parties not louad bv 
claim order ) 

[Sr« also (1865) 4 Snth W R 35 (85) ^Tonohur Ahan 7 Trovluchho- 
twIA Ghose ] 

1 (1898) 15 Cal 521 (525) 15 Ind App 123 12 Ind Jur 210 5 Sar 172 (P C), 

Sardhars Lai v AmtiAa Pershad 

(1022) AIR 1922 All 403 (404) 44 All 607 CS Ind Cas 211 Dhslharx 
Das 7 Abdullah 

lb (1915) A I R 1915 Sfad 57 (5") 26 Ind Cas 532. Dalarattx PeJlt 7 

Muhammad Abdul An’ 

2 (1914) A IR 1914 Lah 447 (445) 22 Ind Cas 797 1914 Pun Re ^o 61, 

Anant Pam 7 Damodar Das 

(1915) AIR 1915 Mad 463 (463) 25 Ind Cas 700, Afpaiiiia t 
(16C9) 4 Mad n C R 472 (4'’5, 477) Arlirfont Perengary Prm i t Demodren 
Kambudry 

(S«e also (1691) If Bern X (13), Durjorjt Dorti>ji \ Dhunlai ) 
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Article H being the judgment-debtor.® The question whether ho is in fact 

Notes a party to the claim proceedings is a question of fact depending iijxin 
4—6 the circumstances of each case * 

The person “against whom an order has been passed” %\ould 
include Ins ropresentative-in-interest such as transferee or jiurchasor 
in court sale ® 

S. Order against minor. — Section 6 ante provides that in the 
case of a minor, a suit may be filed within the same period after the 
minority has ceased, as would otherwise have been allowed from tho 
time prescribed therefor in tho third column of the First Schedule. 
It follows that it IS open to a minor against whom an order in a 
claim petition has been passed, to sue under Order 21 Eule 63 of the 

3 (1924) A I R 1021 AH 302 (303) 47 All 45 77 Ind Cas 8’, Balt Bamv 

Biirhmajil (Following 30 Mad 335 ) 

(1922) AIR 1922 All 411 (412) 77 Ind Cas 107, Jethu ilwr v Godaxtan 
Diitt (Judgment debtor baviog no notice ] 

(1881} 3 All 233 (235), Mannu Lai v Ilarsttkh Das 
(1881) 1681 All W N 24 (24), Jlusain Khan v Umar A/jo«. 

(IdU) 10 Ind Cas 421 (428) 35 Mad ICS, Kurrtyxl Farkxim v Varanakatk 

lllath GanapatJn (It must bo sbown that the judgment debtor*had 
notice and was bound by claim order ) 

(1902) 25 Mad 721 (723) 12 Mad L Jour 411, J/mdm Au«j/ v Kunln Rutty 
(1920) A I R 1920 Mad 167 (190) 54 lod Cas 530, Veiahnqntn Ptllai V. 

Tiiraihal 

(1928) 110 Ind Cas 511 (513) (Mad), Linyama Raxdu v, 0£inal Beecxier, 
Madura, 

(1877) 1 Mad 391 (393) 2 Ind Jur 709, Ivihieht Roxja v. RalUinxiat 

Vyakkx 

(1873) G Mad 11 0 R ilG (418), Kunin Kutlxyah v ImUehx Atnxnah 
(1683) 15 Cal C74 (081) 18 Ind Jur 104, Rcdar Nath v RaKhal Das 
(1809) 2 Peng L R App 49 (50), N\tla Rohta t Bxslmiram v AolUa 
(1929) A I R 1929 Pat 001 (COS) 120 Ind Cis 702, Mushx Lai v 

Prasad (Jndgment debtornotbatredfrom deft, ndinga suit by succesidul 
claimant ) 

[Sre also (1898) 22 Bom 875 (879), ITarsan v Gaxiayatram J 
4 (1903) 19 Mad L Jour 367 (309), ilnthxisamy Mudah v Ayyalu Bathadu 


S (1910) 8 Ind Cas 117 (118) 35 Mad 35, Ramxs Aiynr v Palamoppa Chetly 
(1931) AIR 1931 AU 139 (140) 52 All 1032 131 Ind Cas 074, Kesho Bam 
V Chunm Sxngh (Purchaser m court sale can question validity of 
claim allowing a mortgage within one yevr ] 

(1928) AIR 1928 Cal 514 (616) 112 Ind Cas 649, Sunifi Simdarx v. 
Srikmshna 

(1937) AIR 1927 Lab 031 (633 C34) 9 Rah 167 103 Ind Cas 763, Ttthx 
Das V Shiv Dal tJJtlA suit by defeated claimant after court sale 
against auction pundiaset competent ) 

(1923) AIR 1923 Nag 282 (283) 82 lad Cas 771 19 Nag I, R 15, Govixid v, 
DhehXxi 


(16J0)15Bom290{292),Ft5&tnnaffic7iar(fuv SubrayaShivaypa (Held 
auction poicbaser not bound by order allowing claim |j 
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Ci\il Procedure Code %Mtlnn one 5 ear after ho attama majority ‘ A 
suit may also bo died on his behalf at any time Iicforo ho attains 
majoritj.* 

Where a claim jirocccdmg is instituted on behalf of a minor 
under the Court of Wards, without the necessary sanction, the order 
in such proceedings is not binding on the minor and consequently is 
not bound to bo sot aside by a suit This Article ivill not apply if, 
after attaining majority, ho sues to reco\or the property comprised 
in the order * 

6 . Withdrawal or removal of attachment subsequent to 
order disallowing claim — Effect of. — Where subsequent to an 
order disallowing a claim but prior to the expiry of the period of one 
year prescribed by this Article, the attachment is withdrawn by 
order of Court, cither duo to default on the part of the decroo-holdor 
or to the latter not pressing the execution application,* or to the 
supervening insolvency of the judgmont-dobtor,* or to some other 
cause, the defeated claimant is not obliged to file a suit as contom. 
plated by this Article The reason is that the object of making a 
Note S 

1 (1925) AIR 1925 Mad 379 (330) $0 Ind Cas 902, Suhbiah Pandaram v 

Arumchalln Pand^iram 

(1876) 1 Cal 22(3 (212) 3 Ind App 7 25SuthWR2e5 dSaT57S 8 Suther 
23G (P C). Pfcoolftaj A'oonttrtr v LalUt Jo^jeshur Sakoy 

2 See Note S3 to Section 6 a»le 

8 (1000) 27 Cal 212 (253) 4 Cal W K 405, Ram Chandra v Panjxt Singh 

Note 6 

1 (1924) A I R 1924 Cal 741 (749) 51 Cal 518 83 lod Cas 233 No;imiinne«a 

Rtbi r Nacharadvi Sardar (Fresh execution mil requite fresh 
attachment and elumant can object again ) 

(1926) 94 Ind Cas 120 (120) (Cal), Salish Chandra Roy v Joy Chandra Roy 

(1870) 14 Suth W R 367 (363) 7 Bong L R 233 (Note), Lvekhee Prea Dchia 
T Khyroollah hatee 

(lS72)18SuthWR21(21),Aj«ajA'ooerv ^U Lutee/a 

(1930) AIR 1930 All 177 (179) 122 Ind Cas 865, Onkar Prasad v Dhanx 
Ram (Cisc of decfcc holder mlbdrawiog attachment ) 

(1934) AIR 1934 All 2G7 (270) 50 All 537 149 Ind Cas G7C (P B), 

liatubuhft/i v Mahmood 

(1927) AIR 1927 Mad 893 (893) 104 Ind Cis 424, J/anurwio/i v Sukhu 
moon Hanttmiah 

(1925) A I R 1925 Mad 1113 (1114) 87 Ini Cas C3S, Kumara Couiidan t 
Theiaraya Reddi 

(1918) AIR 1918 Mad 450 (451) 42 Ind Cis 683. Suhbayya y Sankara 
Venkalarathnam 

(1926) AIR 1926 Nag 423 (425) 22 Nag L R 94 97 Ind Cas 178, 
U amnnd/inr V Anmpm Pmsml 

(Sm also (16G9) 11 Suth W R 184 (13G) 2 Bong L R A C 254, Durga 
ram Roy v luija Xarstnj Deb 
(1875) 1875 inm Rc No 43, Ryder Bikksh ▼ Pit Dakksh 
(1929) 4 I R 1929 R.ing 22i>(22S) 124 Ind Cas 2Cl T S Aivar y 

Matnig Nyun {Held difcnted claimant can file a suit though 
attachment is ^Mthdrawn before suit )] 

2 (1923) 110 Ind Cis 511 (513) (5Iad), Ltngama Xaidu v O^icial lUceirer, 

JJadura 

2a (1937) AIR 1937 Mad 44 (46) IfG Ind Cas 308, Dharapuram Janopafara 
XidhiLtd Y Lakshminarayana Chetliar 
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rticle 11 
Note 6 


claim in execution is to tetnove the attachment, and ^vhen the 
attachment is suhsequentlj withdrawn, tlie object is gamed and 
there is no longer any pending execution m which there is an order 
against the claimant, which can operate to Ins prejudice and eonse- 
quently there is no cause of action for the suit contemplated by 
0 21 R 63 of the Code In other words, bj virtue of the with, 
drawal of tho attachment, the claim order ceases to bo operative On 
the same principle, where subsequent to the order dismissing a claim 
the claim of the attaching decree-holder is settled and paid off and 
the attachment is consequently raised,® or tho decree in pursuance 
of which tho attachment is effected is reversed in appeal,* tho same 
result follows, namely that the defeated claimant need not file a 
suit to \aoate the claim order within tho period of one ^ear as 
requued by this Article 

But the withdrawal or raising of tho attachment or the satis, 
faction of the decree should, according to the High Courts of 
Calcutta® and Madras® and the Judicial Commissioners Court of 
Nagpur ’’ have taken place within the period of one jear prescribed 
by this Article The High Court of Lahore has, on the other band, 
held that it makes no difference whether the attachment is raised 
within or beyond a year after the order ® As pointed out by the High 
Court of Madras in OhtUemma v. Gavaramma,^ ' To hold that the 
right of an unsuccessful claimant to bring a suit remains m a state of 
suspended animation for an indefinite period after the expiration of 
a year from the date of the order against him liable to be revived at 
any moment by the payment off of the amount of the decree, would 
lead to great inconvenience ” 

Where however a claim is allowed, the decree holder against 
whom there is the claim order is entitled to maintain a suit against 
the successful claimant, notwithstanding the fact that ho has allowed 
the execution proceedings to be withdrawn ® 

5 (1921) A IE 1321 Bom 35 (36) 45 Bom 661 69 Ind Cas 774, Mamlal 

Oirdhar v Nalhalal Mahasukhram 
(1693) 18 Bom 241 (243, 244), Cojial Pursholham v Bax Bitali 
(1904) 31 Cal 228 (231), Srtshna Prvsad Itoy y Bipxn Behary Boy 
(1882) 8 Cal 279 (281) 10 Cal Ij R 204, Ifmes)* Chandra Boy ▼. Baj Bullubh 
Sen 

(1889) 13 Com 72 (74), Jbraktm Bha% ▼ f (Uijsucce«sful claimant 

can object to attachment in excenbon of another decree ) 

4 (1024) A I R 1924 Cal 744 (760) 61 Cal 648 83 Ind Oas 233, 2Va;iniunHCSsa 
NacJtorvddn Sardar 

(1925) AIR 1925 Cal 1147 (1148) 87 led Oas 756, Saxlesh Chandra Dutla 
y Joy Chandra Boy 

6 (1924) A I R 1924 Cal 744 (761) 51 Cal 548 83 Ind Cas 233 ;^ojt»nunnessa 

Rt&t T Bachajytddvn Sardar 

6 (1905) 29 Mad 225 (230) 16 Mad L Jour 136, Cftiffmma v Gaiaramma 

7 (1926) AIR 1926 Nag 423 (425) 22 Nag L R 94 97 Ind Cas 178, TFaman- 

dhary Kamyta Prasad 

0 (1931) AIR 1931 Lah 74 (76) 131 Ind Cas 225, Chet Singlt v Gujar Sxngh. 

9 (1895) 21 Bom 68 (60), Balajx Shamjt y Moroha IJaxk 
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7. Withdrawal of attachment prior to enquiry into claim or 
objection — Effect of. — Where before the d-ito fixed for tho disRo^al of 
tho claim petition tho execution application itself struck off for want 
of prosecution, an order passed allowing tho claim on tho subsequent 
date to which it is posted is not an order against tho decree holder 
which requires to bo 'ot aside under tins Article Tlio reason is that 
the attachment haiing alrcadj come to nn end under tho first order, 
tho subsequent order on the claim petition is unncccssarj and tho 
Court has no jxiwor to pas^ any order on tho objection, as on that 
date it has become fvnetua ofino ' There is con«equentlj no xalid 
order m force against any one which has to be set aside The same 
principle apjilics to the case of a decree holder withdrawing tho 
attachment before tho disposal of the claim petition stating that ho 
will bring a regular suit to Imo the propertj declared liable to 
attachment and sale * 

8. Suit must be to establish the night which the plaintiff 
claims. — Tho suit contemplated b> Order 21 Bulo 63 of tho Cuil 
Procedure Code and by this Article is a suit to establish the right 
claimed tn the enquiiy} that is, tho liability or non liability of the 
property attached to satisfj the decree under execution, and not tho 
liability of third persons to satisfy the decree by the sale of tbcir 
nght, title and interest in tho property * Tho suit is, m essence, one 
to set aside tho order in the claim proceedings** and is a continuation 
of the execution proceedings* though the scojie of tho onquir> is much 

Kote 7 

1 (1922) A I B 1022 Lah 103 (111) C7IndCas543 SLah? FtrmF«rfh£hn 

y Qviob Dui 

(1668) 7 Bom 40S (411) 8 lad Jur 45, FcshinafA Mershtth y Itama 

Chandra 

[See also (1929) AIR 1029 Rang 123 (124, 125) IIB iDdCasCSl, 
JJaung Tun niamg v U Tha Kha ] 

2 (192G) AIR 192G Lah 348 (345) 7 Lali 235 93 Ind Cas 997, ilulakh Paf 

y Firm Holla Pama Bao Mai 

Note 8 

1 (1928) AIR 1928 Mad 840 (841) 110 lud Cas 554 7 rnlafasvtta Pao ▼ 

1 ijn/su'nradu 

(18G8) 11 6uth W R 40 (41) 2 BcDg L R A G 212, Coatn Coltcxe rf Co t 

Vrs Varbaral Oien Julta Etiai 

(1884) 7 Mad 295 (297) (F B) Bamkn^tna v hamasxiaya 

2 (16%) 23 Cal S02 (808), Fadfea FfflsJ (id Stnjfc T Itamkhelavan Singh 

(1015) A IR 1915 Cal 411 (411) 28 lud Cas 57G, CJiaiidra v Padha 

Kath 

(1904) 1 Cal L Jour 296 (800, 301), Ihbt dltnian y Dhaktshuar Ptrsl ad 

2a (1685) 8 ARC (9) 121 A 150 4 Sar CC3 9 lud Jur 442 (P C), dl«fl«dfr 

JftfcJirHv ifa/Jtura Das 

3 (1928)AIR 1928 Mad 1201 (1207) 52Mad 4C5 IIG lud Cas 827, Dojawirr 

T Subramaniyam C^rffiar 

(1925) AIR 1925 Kag 62 (85) 80 Ind Cas ‘XW 22 Kog L R C7 Kl airulla 

y Seth Dfcanruprial 

(Bui see (1919) A IR 19l9Lah200(e01) 50IndCasf45 1919 Pun 
Be I^o 70 BMtrnris) anlar r Induttrxol hark of Irdui 
Lfdl 
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Article 41 wider ^Vhat i3 decided m the suit is the question of title and not 

Notes merely the question of ixjssesston * The suits referred to are substan. 

8 — 9 tive suitsj® and the claimant may thrash out his title in the fullest 

and most ultimate sense ® 

In a suit by the decree holder under Order 21 Eulo 63 of the 
Cnil Procedure Code, he must establish tbit on the date of the 
attachment, the jndgment-debtoi had a subsisting right to the 
propeity and the suit must be tried as if it were a suit b> the 
judgment-debtor himself for iiossc»ion ^ In a suit by a defeated 
claimant, be must catablish his title by a declaratory decree and 
then carry the decree to the Court by which the order of attach- 
ment was issued and such Court is bound to recognize the adjudi- 
cation and goiein itself accordingly® 

9. Consequential relief, if should be asked. — There is no 
limitation as regards the nature of the suit referred to m the Article 
No particular prayer is excluded from its scope ^ The suit is of a 
comprehensive nature and the words “to establish the right" are 
wide enough to cover not only a mere declaratory suit but also one 
for consequential relief such as the rcco\ery of the value of the 
property if it had been already sold,* or for possession,® or for damages 

4 (1020) A I R 1920 Mad 748 (753 750) 43 Mad TCO 53 Ind C-is 047 (F B), 
RaiMSM-amy Chethat v Mallappa lieddxer 

(1933) A I R 1933 Mad 328 (329) 142 lad CasSOS, PaUrayya v Kama^ 
laslrx 

(ISC7) 8 Suth W B 73 (75), Bishen Perlash Nnraxn Svtyh v Babooa Mxsaer 

(1609) 11 Suth W R 482 (435) 3 Bong L B A 0 IDS, Molhoora Pandey v. 
J?(jm Rtichaya Tetiaree 

•"! “.V 

I • . ” ' ’ Bui 181, Njft Seii V 27ya Pit 

\ cMdcaee iQ the suit — Admissible 

(1922) AIR 1922 lAh 58 (59) 77 lad Cas IIG, ilolnr v Kanhaya Lnl 
(Debated claimant filing suit cannot, after dismissal of suit, ask foe 
star ot from the Appellate Court ) 

(1875) 24 Suth W R 70 (71), Doorga Chtirn Chntterjee v Ashootosh Duit 
(Sale ought to be stayed by c\ecuting Court ) 

6 (1924)AlR1924Cal 744 (748) 51 Cal 548 S3 Ind Cas 233, Nnyimniincm 

Bibi V Nacharaddin 

(1933) A I R 1933 Mad 826(329) 142 IndCas 395,Po^irnyi/« v Kamasastrt, 

7 (1910) 8 Jnd Cas 639 (042) 35 Bom 79, Vasudeo Almaram Joskx v Ehmth 

Balkrt$hna 

9 (18SI) 4 Jlad 131 (133), A’arantan v Ntllkafulan Namhudn 

Note 9 

1 (1918) AIR 1918 Nag 233 (233) 43 Ind Cas 9C0, Dhondiram Magmram v 

Ilaiytgopat Kamram 

(1919) AIR 1919 Mad 257 (258) 42 Mad 143 61 Ind Cas 714, Puthiya- 

purnytl PqJi) er v Chnndran ^an<f» Eunhamnd 

(1928) A IR 1928BaDg 34(35) 5 Rang C90 106 Ind Cas 363, N Po TAtn 

V 0 A O K It Ftnn 

2 (1917) A I R 1917 Mad 393 (394) 40 Mad 733 36 Ind Cas 445, Rnstwricfi 

V Pammayiia 

(1931) air 1931 Lah 483 (481) 13 Lah 143 132 Ind Cas 215, Iftdfif Aztg 

V Alliance Banh of 5imia i«i 

(1S93) 17 Vlad 339 (390), Narattaygan v Eagestoarnyyan 

3 (1874) 11 Bom II 0 R 174 (181), Itango Vxthal v Il,khivadas 
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for wrongful attachment’' In other woida, tlio expression “to 
establish tho right” means “to establish the right effcclucly b> 
obtaining appropriate reliefs for tho infringement of his nglits 
But the plaintiff is not hounil to ask for a consequential relief Ho 
ma> ask for a mere declaration and the suit cannot be dismissed as 
offending tlio iiroaisions of tho proaiso to Section 42 of tho Specific 
Relief Act, 1877 ’ 

10. "The property comprised in the order.” — The order 
passed in tho claim proceedings i» conclusive onla with reference to 
tho specific property comprised m tho order and not in lespect of 
an> other property ^ W’hero a claim is preferred in respect of 
seicral items of properties attached but tbe Court acting under a 
(1S92) IG Bom C03 (G17), Sadhn Raghu x ifrnrt Cmtnd 
3a(1897) 19 All 253 (251) 1897 All M N CO(FB) Lachmtnaratn \ H C 

MarUndell 

(18SG) 12 Cal 690 (705), Aiiltori ^Tohun Rai v BursooK Daw 

4 (1892) IG Bom 003 (CIS. GIG), Sadhtt Paghu v Ram Gatind 
(1917) A IR 1917 Mad 393 (394) 40 Mad 733 SC Ind Cas 445 

V Rawmayya 

5 (1900) 29 Mad 151 (152) (F B), Knttnam Sooraya v Paihma Bebee (Over 

ruling IG Mad 140 ) 

(1934) A I R 1931 Rang 332 (333) 12RaDgC70 153 lod Cas Ol** Vaung 
Tun Them v Manny S«« 

(1891) 14 Mad 23 (25) I ilad L Jour 28 Ambu v Rrhlanitna 
(1900) 2 lod Cas 980 (9'0) (^fad) T^rra Pannarfi v /vamppa Pannadi 
(1930) AIR 1930 All 895 (39G) 121 Ind Cas 713, Ml Chtto v Jhnnni Lai 
(1880) 4 Bom 629 (635) (F B) ^>arayanarao Damodar v Balaknshna 
Vahadii 

(1927) A I R 1927 Lab C31 (033) 103 Ind Cas 703 9 Lab IG', Tulsi Daa t 
Situ Dat 

(1919) AIR 1919 Lab 304 (300) 52 Ind Cas 157 11 aryam Smgh v A'oram 
Da» 

(1900) 1900 Pun Re Ko 111 page 432. DaUh v *«ra 

(1891) 1S91 Pun Re l«o 29 page ICS Ganpal Tat v Zfiro Singh 

(1923) AIR 19'»3 Pat 504 (572) 77 Ind Cas 1 JJAayunn Lai v Rajendra 

(1918) AIR 1918 Pat 217 (218) 43 Ind Cas 39C, J7ar» Lai Sahu v Ranch* 

Vmisterial 0^«rs 

(189") 1 Oudh Cas 272 (2"9) Ml TuUha v Vahadeo Prasad 
(1912) 14 Ind Cas 510 (511) 1912 Pnn Rc No 10 Sa/ii5 Dial v Lagpat 

Pat 

(1916) AIR 1910 Low Bur 19 (20) 34 Ind Cas 125, K Y K 31 Chetly 

Firm V S N 1 r Chetly Ftrm 

(1931) A 1 R 1931 Rang 310 (311) ORangSC" 134 Ind Cas 740 Manny 
Inriyl/yintv Maung Tl a JImal 
(1910) 8 Ind Cas COS (COO) (Low Bur) Pitehe Ptllat v Ifatiny Pet 
(1893 1900) 1893 1900 Low Bur Rul *51 Sabapodi Chetty v Zlaung In 
(190" 190S) 4 Low Bur Rul *>03 (204) Alagaj>jnCI etly v Naramal AUChoic 

(190" I'XIS) 4 Low Bur Rul S3 (RS) Kwt Get v Du A tee 
(1929) A I R 19-'’9 Rang 104 (104) 115 Ind Cas 912 Va TJan 1 in v Sena 
Mahomed (//r/ ( ad f ated claimant i» not entitled to file a uit under 
Section I'’ of tlic Specific Relief \ct ) 

(1920) 4 I R 19’G Rang 124 tl25) 4 Rang 22 9o Ind Cas Oa A P 3! A 

Firttv Vaung PoThn (Do) 

Note 10 

1 (IRSO) 11 Bom 20C (209, 212) Dinlar ilallal v Bart Shrxdkar 


Article 11 
Notes 
9—10 
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Article 11 
Notes 
10—12 


misapprehension ortlers a few items onl> to bo released from attach- 
ment, it cannot bo said that there is an order against the claimant 
with icfeioncQ to the other properties not comprised in the order* 
The property comprised in the order may be immovable or moveable 
property, as for instance a debt attached undei the provisions of 
Order 21 Rule 46 of the Code of Civil Piocedure A claim can be 
preferred under Older 21 Rule 53 of the Codo oven with respect 
to a debt attached under Order 21 Rule 46 * 

This Article deals with a suit by a person to establish his right 
to the property and should be distinguished from Article 29 which 
deals with a suit foi compeosation for wrongful seizure of moveable 
pioperty under legal process * 

If. Claose 1 — General. — The order referred to m clause 1 of 
the first column of the Article is one passed under Order 21 
Rules 60, 61 or 62 of the Code of Civil Procedure, and not any 
other order passed m execution proceedings such as an order under 
Order 21 Rule 66 of the Code * As to the classes of orders which 
may fall within the said Rules, seo Notes 13 to 17, in/ta 

12. Order dismissing claim or objection for default. — An order 
dismissing a claim for default of appearance of parties^ or for failure 

(1917) AIR1917Cal 069(670) 41CalC93 37 Ind Cas 8S7, Ama v 
JaigunntsM fii6i 

(1600) 13 All 5 MC2) 17Ind4ppl50 5 Su COO (PO.Rad/ia Prasad 
V Lai Sa/ia& Pat 

(IBSC) 12 Cal 453 (457), Bukshx ilam Pergash Lall v Sheo Pergath Teuari 

(1667) 8 Suth \V R 27 (23), Imati Bandee Began v iltrea Zlahomtd 
Tukte Khan 

(1674) 21 Suth W R 230 (231), Booliroottntsta Bibee v ^ureemoonntm Eha- 
toon 

(1909) 1 Ind Cas 742 (743) 1909 Pan Re Ko 42 PItapuaHit v Ooniati 

2 (1009) 1 tad Cas 74^ (713) 1909 Pun Bo No i2 Bkagnantx x Goman 

3 (1904) 27 Xlid 07 (70) 13 Mad L Jout 467 (P B) Chtdambara Pattar v 

Ramas « atny Pattar 

(1924) X I R 19^4 Lah 367 (367J 71 lad Gas 45, Pvora Ram v Ganga Ram 
(E ollowing \ I R 1914 Bom 299 ) 

(1874) 22 Suth \VR 36 (33), Jfl BanbuUg Eooer x Eamessur Pershad 

[But *ee (1900) 24 Mad 20 (22) Basaoatjijax Sued Abbas Sahxb (No 
longer good law in view of th“ later Full Bench case )) 

4 (1911) 9 Ind Cas "iS (773) (tiow Bur), Venkatachallam Chettij x Nagappa 

Note 11 

1 (19’G) AIR 1926 Nag 425 (405) 22 Nag L R 94 07 lud Cas 1"8, Waman 
dhar X Kampta Prasad 

(1913) 20 Ind Cas 182 (182) 35 All 257. Jaxra j Hal x Radha Exshen 

(190G) 29 All 413 {4‘»0) 3 AH L Jont 200 1D06 All lY N 68, Sh>b Eunwar 
Singh X Sheo Parshad Singh 

(1916) AIR 1916 Bom 1"9 (180) 36 Ind Cas 6‘>7 41 Bom 64, Ganesh x 

Dainoc 

(192~) 4. 1 R 1927 Bom *>34 (230) 101 lod Cas 335 Chnnni Lai Jinan Lai 
X Pira '[tiijaji 

(1911) 10 Ind Cas 913 (914) 35Botn275 Narayan Sadoba x UmbarAdam 

Note 12 

1 (1922) AIR 1922 Cal 164 (164) (P B) Hartpada Haji x Surendra Nath 
Samantha 
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to produce c\idenco* 18 nonetheless "an order passed against" the 
claimant ^Mthln the meaning of this Article It is also not necessary 
that the order should ha\o been passed on in\ostigation into the 
merits of the case* The fact that the order was passed upon 

(1022) AIR 1022 Cal ICG (1G7) G1 led Cas 713, SdUndra Nath Banerjt v 
Shit Prasad Bhahat 

(1012) 15 Ind Cas G83 (C01) (Cal), Ktshore Maruar% v Bxjoij Krishna 
Muherjee 

(1S74) 21 Suth M B 400 (409), Srttmunto Ilojrah v Syed Tajjooddeen 
(1871) 15 Suth M n311(3Il) 711cDgLR235, Lala Gundar Lai t Halt- 

bunnsssa 

(1910) AIR 1919 All 247 (248) 41 Ml 623 50 Ind Cas 748, Gtilab v 

Muisaddi Lai 

(1697) 19 All 253 (255) 1897 All W N CO (P B) Lachmt Narain r C B 

Martindell 

(1910) 5 Ind Cas 800 1891) 1910 Pun Re 1*0 29 Jttcant y Kathu Mai 

(Claim allovi cd <z f>arte due to default of decree bolder ) 

(1927) AIR 1927 Lab 872 (872) 105 Ind Cas C03, K%shen Fanhad y 
Punjab Aafionnt Banh 

(1921) AI R 1924 Jhd 715 ("IS) 47 Mad C51 79 Ind Cas 818 Bamaypa. 
Chettiary El avibara Padayacht (Order of dismissal for default can 
be set aside ) 

(1921) AIR 1921 Oudh 54 (54) 24 Oudb Cas 213 C4 Ind Cas 209, Kedar 
Lathy Sukh Lath 

(1009) 11 Oudh Cas 180 (182) Gayadiny ilt BaxjLalh 
(1924) AIR 19'’4 Ranc 42 (43) 1 Rang 4S1 7C Ind Cas 841, Maung Pyo 
Ony Ma Ilia Kyu (FoUoning A I K 1919 Mad 788 (F B) ) 

[But see the folloictng cases a/ claims arising under Ciul Procedure 
Code, 2883, uhick are now not good law — 
(1915)AlR1915CaI121(121 12'') 2CIodCas943 Oamacharan 
Bhatlacharjto y Utranmoyee Debt 
(1904) 1901 Pun Re Bo 67 1901 Pun L R Bo 119, Sajan 
Bam y Pam BaUan 

(1908) 31 Mad 5 (C 7) 17 Mad L Jour 554 3 Mad L Tun 

IOC Saraba Subba I ao y LantsalaThmamayya] 

2 (1927) A I R 1927 All 693 (595 590) 49 All 903 102 Ind Cas 792 Dcbi Das 

V Rupchand 

(1918) AIR 1918 All 72 (74) 40 All 325 41 Ind Cas 1005, CoUi v Vohrs 
Bibi 

(1683) 1883 All M N 19 (19) Hmayat Ah v Vanj«W« 

(1905) 32 Cal 537 (540) IlahimBuxy Abdul Khader 

(1905) 1 Cal L Jour 290 (299 300) ilfiiJiart y Dhakeshuer Pershad 
Narain Singh 

(1683) 12 Cal L R 43 (44) Sadut Ah y Ram Dhone Misser 
(1873) 20 Suth M R 1C7 (ICS), Kvdomassuree Dassee y Lnam Ah VooAhfrar 
(1873) 20 Suth M H 845 (345), Gooroo Doss Roy v Sona Monee Dossia 
(1874) 22 Suth M R 89 (39) Kaminee Delia y Issur Chandra Roy Chou 

(1875) 24 Suth \\ R 411 (412) Tripoora Soondurce Delia y IjjuUoonissa 
Khatoon 

[But see (1897) 1 Cal U B 24 (29) Kallar Singh y Toril llahton 
(Ca«« under ISS'' OmI IVocedure Code not good law ) 

(IS'^O) 18“^ Pun Re Bo 73 Ml lamKoery Rai Bkag Singh 

3 (1920) AIR 1920 All 1C3 (ICS) 57 Ind Cas 5, Tim Atrnnjan Tewari t 

Khann Rai 

(1919) AIR 1919 Cal 835 (830) 45 Cal 765 44 Ind Cas 2C5, B’c^mdra Lat 
Choudhury V 2 on* Bhusan Das 

(18CT) 5 Suth M R 213 (214) ShrtiA Khoda Buksh y Purmonund Dutl 
(l'>27} AIR l'>27 Lah C‘=0 (CSl) 101 lad Cas 2-'9, Dial Ckand y Lack 
finmun Stni^h 


Article 11 
Note 12 
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improper oi insoflicient imcstigatioD doe*? not afford a ground for 
taking it outside the scope of this Article * 

13 Order dismissing a claim or objection on ground of 
delay. — An oidor summarily dismissing a claim or objection on 
tho ground of delay under tlie proviso to Order 21 Rule 53 of the 
Code of Ci\il Procedure is an order passed against the claimant 
within the meaning of this Article * Where tho claimant does not 
file the suit to set aside tho order within tho period prescribed by 


(191C) A I B 1916 Mftd 443 (444) 27 Ind Cas 914, Narasimha Cheth v. 

I’tjjrtpprt Nntnnr 

(1918) AIR 1918 Mad 1054 (1055) 38 lad Cas 937, Fonnusamy Pillai v 

SniKU (>RmaI 

(1023) AIR 1923 Nag 69 (69) C9 Ind Cas 522, Gangadharrao v Syed Abdul 
Majid 

(192G) AIR 1926 Nag423 (426) 22 Nag L B 01 97 Ind Cas 178, irnmnn 
dhar v AmnplA Prasad 

(1931) AIR 1931 Oudb I (4) 131 InJ Cas 77 C Luck 461 (PB), Ran 

Bahadur Stn^h v Saltg liam 

(1929) AIR 1929 Pat 116 (117) U5 Ind Cas 703 Subedar Singh v Raw 
pril Pande (Dismissal o( claim without going into the merits on a 
preliminary point that S 170 Bengal Teoanej Act operated os a bar) 
(1920) AIR 1920 Pal 123 (124) 58 Ind Ca? 37 6 Pat L 3our C52, Raeiud. 
dm Hassatn v Rindrsn Prasad Singh 
The fallauiutg eaus under the Act 2S <*/ 1877 are naw no longer good law 
(1905) 27 All 404 (465) 1005 All W N 49 2 All L Jour 178 Vdit 17arain 
Singh V Murtaza Khan 

(1974) C N W P H 0 B 185 (188) Mt Kamran v Keit Bam 
(1808) 3 Agra 307 (393). Bhota Dui v Shah Ahmed 

(1835) 12 Cal 108 (109) Chandra Bhusan Cinnj;opftdh»/a v Ram Kanth 
Bantrjt 

(1872) 17 Suth W R 801 (305) 9 Bcng L R \pp 28 ^wjud dh v Kunleo 
Shaw 

(1871) 10 Suth WR 22 (23 24) 8 Dcog L R App SO, Jaggabhandu Post v 
Srtmali Sachyi Ri5» 

(1965) 2 Suth W R 2C3 (263) Syud Mahomed Aftul^ KanhyaLaX 
(1915) AIR 1915 Irth 303 (305) 29 lod Cas 731 Mahomed BuKsh v Bal 
Kishm 

(1910) AIR 1916 Mad 770 (773) 31 Ind Cas 250 Subba Iyer v Sii5lia 

, _ ^ Prndosljaw 

* . Rcddi 

Malloo 

nd Lai v Naresa 

Chandra 

4 (1917) AIR 1917 Oadh 99 (lOl) 37 Ind Cas 92 ID Oudh Cas 357, Bal 
MflliindT MaqsttdAli 

Note IS 

1 (1928) AIR 1928 All 327 (32S) 116 Ind Cas 81, Durag Das v Ron Mai 
(1923) AIR 1923 All 435 (436) 74 Ind Cas 1024 45 All 4SS, Goberdhan 
Das V Ifalirndt Lai 

(1931) 130 Ind Cas 200 (201) (All), Datnodar Das v Pearey Lai 
(1933) AIR 1933 Bom 190 (190, 191) 67 Bom 213 144 Ind Cas 903, 
TrimbahTumdusIietv Zt^ru Chaturdas 
(1980) 4 Bom 21 (23) 4 Ind Jar 458 Fe7tS:npa v Chenbnsaipa 
(1935) AIR 1935 Cal 600 (601 602) 167 Ind Cas 088, Abdul Lntiff 7 
A;Iu Mia 
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this Article, the order becomes conclusive and lie will bo tliercaftor 
precluded from a^^erting his title to the property comprised in the 
claim either as plaintiff or as defendant * 

14. Order alloiving withdrawal ot claim or objection.^ 
Where the claimant under Order 21 Halo 58 of tho Code of Civil 
Procedure \Mthdrow3 bis claim as not pressed, and the claim petition 
is consequently dismissed, it hag been bold that tho order is not ono 
against tho claimant * Tho reason advanced for such a view is that 
where the claimant withdraws his claim, ho is abandoning the same 
and vMshes tho Court to ha^e it treated as if it notcr has been made, 
m other \%ords, ho asks tho Court not to decide oithcr for or against 
him It has been iiointed out that tho proper order to be passed in 
such a case is to record on tho petition tho word "withdrawn” and 
not tho word "dismissed , tho fact that tho order is one of dismissal 
does not in such a case make it an order against the claimant 

15. Consent order in claim petitions. — .An order passed in 
claim proceedings by consent is according to tho High Court of 
Madras^ nonetheless "an order passed against” tho claimant or the 
decree holder as the caso may he, within tho tneaning of this 

(1919) AIR 1919 tiad 738 (742 743) 41 Mad 935 48 lad Cas 270 (F 6), 
Vtnkalarainam t li^ntjanayaXamma 

(1921) A 1 R 1921 Mad 111 (112) 47 Mad ICO 77 Ind Caa 264 Jtsamma t 
ilcndtn A«n)n 

(192C)AIR 1926 Mad 503 (591) 93 Ind Cas 335, liamaUngaijyn v 
Narayanappa 

(1028) A 1 H 1923 Mad 525 (52G) 110 lad Cas UjS.Dorayyay ^arastmham 

(1910) AIR 1910 Lab 278 (274) 35 lod Cas 821 191C Pun Re No C6, 
Oopal Singh r. ^anpal iJa» 

(1923) A 1 B 1923 Nag 187 (188) 71 Ind Cas 404 39 Nag L R 34, 
ifariayya v Laxminarayan 

(1935}AIR 1935 Pat 122 (123) 146 Ind Cas 834. Hasananda Hath y 
Hatha Sahu 

(See bowever (1SC6) lOSuth W R 300(306), v Stoonihee 

HuhmanooUak (Case uoderold Act — SnbmiUcd not good law ) 
(1910) 5 Ind Cas 298 (300) (Cal) ^anlar Nath v Hadan Mohan Das 
(1870) 14 Sutb W B ^4 (364) Hahoonalh Dass Mohapativr v Bydo- 
noth Doss Maharalka } 

2 (1935) AIR 1935 Cal 500 (501, 502) 157 Ind Cas 683, Abdvl Latiff v 
Aklu Mta. 

(1925) AIR 1925 Mad 3C8 (3C9) 62 lad Cas 737, Hamahngappa v 
A'ortit/anoppa (Defeated claimant not £liog suit cannot a?ail of 
suit by successful party by filing wntten statement witbin ono year ) 

Note 14 

1. (1925) A I R 1925 Alad 2C5 (200) 60 Ind Css 233, Lnlshirntnorasamnia T 

P Pydanna 

(1935) A I R 1935 3fad 544 (544) JSC Ind Cas 660, In rt haranappa 
(Following 110 Ind Cas 511 (Mad)) 

(1935) \ I B 1935 Msd 323 (329, 830) 156 Ind Cas 906, Kandasamy 
Mudahar^ Siraguninatha MudaJusr 

(1925) AIR 1925 Nag 2 (C) 20 Nsg L R 106 79 Ind Cas 1002, CAi/nanj 
T hathuSao 

Note 15 

1.(1915) AIR 1915 Mad 1123 (1129). 29 lDaCa8 53C,rmAa/arflfnfl /jerx. 
Karayana Iyer, 
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Lua. 64 
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Article The High Court ot Calcutta has, llOwe^ or, taken a contrary 
view * 

16. Order in claim proceedings directing sale after notifying 
claim. — An order passed on a claim petition that “the claim put 
forward by the petitioner will bo noted in the sale pioclamation” 
and that it does not require investigation, is not an order against 
the claimant, because it docs not negative his claim and there is 
no dismissal of the claim' Where, hovsever, the Court passes an 
order dismissing the claim under the proviso to Order 21 Buie 58, 
and the order further directs the claim to bo notified m the 
gala proclamation, such an order is one against the claimant ® The 
practice of notif j mg claims to intending bidders has been condemned 
by the Full Bench of the High Court of JIadras m Venlataratnam, 

Banganayakamna* as not being warranted by the provisions of 
the Code of Civil Procedure See also the undermentioned case * 

n. Order reiecting a claim for want of jurisdiction. — 
Where the Court declines to investigate a claim on the ground that 
it has no jurisdiction' or tho claim is withdrawn because the Court 
has no jurisdiction to entertain it * there is no order against the 
claimant within the meaning of this Article Where a claim 
petition was put in after sale, and was dismissed on the groniad 
that the sale bad already been concluded, it was held that the order 
was not one dismissing the claim on the ground of delay but really on 

2 (1019) AIR 1919 Cal 12C (127) 50 lad Cis Ci9 Ponch« Muckt v Bhtilo 
Much* 

Note 16 

1 (1923) AIR 1023 Mad 205 (20C) 73 Ind cas 857, Parnmiil 5fl^ar«6» v AU 

(1020) AIR 1920 Mad 822 (828, 824) 52 Ind Caa 038, Ayya Pattar v 

AHwpurath HanakhoX 

(1867) 7 Suth W R 250 (257) Bang L R Bupp Vol 643 (F B), Jodoonath v 
Jiadhomcmee Dassee 

(1867) 7 Suth W B 252 (252), liutnessur Awndoo v Majeda Behee 

[See also (1882) 11 Cal L R 332 (353, 851), Adhscari Bash Behart Das^ 
y Gopinatk Barapanda Makapatu ] 

2 (1925) AIR 1025 Mad 368 (369) 82 Ind Cas 737, Ra7iiat»nsapprt v Nara 

nappa 

(1010) AIR 1919 Mad 738 (742 743) 41 Mad 935 48 Ind Cas 270 (F B)^ 
7 enlalaroinom t Ban^anaj/alcanii?^ 

3 (1019) AIR 1919 Mad 738 (743) 48 Ind Cas 270 41 Mad 985 (P B), 

y enkataratnam y Ranganayakamma 

4 (1935) AIR 1935 Mad 1015 (1016, 1017) 158 Ind Cas 863, ilamcka Uludah 

y. A6dKl Sanm Sohtd 

Note 17 

1 (1921) AIR 1921 Mad 488 (489) 63 lad Cas 431, Lakshimx Ammal v 

Eaderasan Chettuxr 


Lalji, (The order was “Application is rejected as the execution 
is traaslerred to Collector’ — Order is without jurisdiction )) 

2 (1028) AIR 1928 Mad 878 (879) 112 Ind Cas 619, Sna SanUra v Burak- 
kal Kuppan 
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the ground that the Court hid no jurisdiction to hear it * Where 
however the Court entertains the claim and enquires into it but 
eventually dismisses it because tho claimant has no locu$ standi to 
make tho claim, tho order is one passed against tho claimant within 
the meaning of this Article * In tho undermentioned case,® where 
an objection was filed on the date of sale but was dismissed for 
default subsequent to tho sale, tho order was held to bo without 
jurisdiction and a suit bj the objoctoi to establish title not governed 
b% this Article 

See also Note 5 to O 21 E 63 of tlie \uthors' Commentaries 
on the Code of Ci\il Procedure 

18. Property must have been attached. — In order to attract 
the proMsions of this Article there must bo a claim preferred to, 
or objection made to tho attachment of, pro|>erty attached in 
execution of a decree ^ Tho propcity to which a claim is made must 
bo property which has been rfc facto attached No property can be 
declared to be attached unless first tho order for attachment has 
been issued and secondly m execution of that order the other things 
prescribed by the rules m tho Code of Civil Procedure have been 
done Thus, the more fact that there is an order for attachment 
by the Court which is not however followed by the actual attach, 
ment of the property as prescribed by the Code will not constitute a 
valid attachment® Where m such a caso a mortgagee prefers a 
claim under Order 21 Eulo 62 of the Code, and the claim is dis. 
allowed, the defeated claimant is not bound to sue within one year as 
prescribed by this Article Tho icason is, as iwinted out by the 
Judicial Committee, tho order dismissing the claim of the mortgagee 
13 not merely defective in form but ab initto a nullity In the 
words of their Lordships, "unleas there has been attachment, there 
can be no order made on an objection lodged to it, nor can any claim 
be made to the property so attached, and without such an order, 
there is no terminus a quo for tho running of limitation, and with 

3 {19'>3) \ I R 19’3 ■\Iad 70 (80) 70 InJ Cas 048 45 Vfad 837, Abdul Kadxr 

•? SwiYif.yi'.v.Aj.Tfti'/, 

[See however (ISSO) 4 Botn 23 (24) (Note) 4 led Jur 459 (Note), 
JtU\y Saynd Iluisatn') 

4 (1935) AIR 1935 Pit 31 (92) ISO lod Cas 40, Sri ffrishtM Sahu t Dhxrja 

llahlo 

(1929) AIR 19‘’0 Pat 110 (117) 115 Ind Cas 703 Stibedar Singh v Bam 
pritPande (Claim dismissod upon a prebanoary point that 8 170, 
Bengal Tenancy Act barred the claim ) 

5 (1937) AIR 1937 Cal S90 (892) 173 Ind Cas S03, Soslhi Charan v Copal 

Chandra 

Note 18 

1 (ISSS) 10 All 479 (431) ISSS All VV N 1«9 4iijfl« Lat t Cudar Hal 
(1924) A I R 1924 Oudh 8S4 (3S5) 831ndCas6G9 HisheshKary ChandrtKa 

Prasad {Held that a cUnn br a poascssoiy xaortgsgoc was not an 
obioctiOD to attachment ) 

2 (192S) AIR 1928 P C 130 (141) 51 Mad 349 55 Ind App 250 lOO Ind 

Cas 020 Vuthiah Chtlty v /’fllantappi* ChtUg (Reversing AIR 
1922 Mad 447 ) 


Article 11 
Notes 
17—18 
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tills tli 0 limitation it'ieU non exi-stont Tho fir^t head of \rticlo 11, 
in the opinion of their Jjord^hiiis, can on its words mean notliing 
else ’ * No attachment is necessarv in tho case of an execution of a 
mortgage decree, and this \rttclo does not apply to claims arising out 
of execution of a mortgage decree* Where, however, a mortgagee 
decree holder erroneously proceeds to execute the mortgage decree as 
a simple money decree and attaches the hyi>otheca in execution and 
a claim or ohjection is made to the attachment and the same is 
allowed, the order allowing the claim is conclusive and binding on 
the mortgagee decree holder, unless ho files a suit within one vear of 
the order under this Article * 

19. “Attached in exeention of a decree.” — Clause 1 of this 
Article refers to orders passed on a claim or objection relating to 
property attached in cxccKtioit of a decree Where the property is 
attached before judgment and not in execution of a decree, and a 
claim or objection with reference to such attachment is allowed or 
disallowed, a suit to set aside that order is not goxeined hy this 
Article^ hut bj Article 120' Where, however, there is an order 
in execution for the sale of the property attached before judgment, 

tWS'?) AIR 1933 Lah 4<0 (450) 144 lad Cas S’S QAnm Al\ v Kalyan 

Das 

(1933) A I R 1933 Lah 75 (76) 141 Ind Cas 252, Valhra Das v Amm 

Chand 

8 (192S) AIR 1913 P C 139 (141) 51 Mad 349 109 Ind Cas C-’O 55 Ind 

App 250lPC) VuthwA CfteHp T Paleintappn Chtilj 

4 (1933) t I R 1933 Lah "5 (76) 141 Ind Cas 252 VnlAMrn Dair Amin 

Chand 

(1693) 18 Bora 9s (100) Uimatrnm 1 Shushat Jethiram 

(18^0) 4 Bom 515 (524) (F B) Diyrtchani XeneKand r Hemchnnd 
o/iond 

(1837) 14 Cal 631 (633) Deef holts r Peters 

(189*) 1 Cal W N *01 (702) Jov Prol twH v J5>ioy Kumar Chend 

(1921) AIR I9>1 Cal 479 (460) 63 Ind Cas 271. Va/miir Prashttd Stngh 
X ^ 03 ^n^^rrt iSnf/t VrtnAil 

(1804) 17 Mad 1" (19) t ^!«»» 

5 (191’) \ I H 19” P 0 341 (344 345) 73 Ind Cis 6S2 (P C) Sarju Prasad 

V ilaksudan Choudhari 

(1928) \ 1 R JO’S Mnd 525 (S’C S”") 110 Ind Ca'^ 5G', Dorfli/va x 
Goit7ii?arojulM A^ar-isim^din 

(Se« howeTOr {1BS5) 12 C»1 453 (45S) Ch1s?u Tom Pergash Lai v 
SJ eo Pergash Te t<iri ] 

Note 19 

1 (191S) A I R 1918 Xlad C40 (641) 41 3Iad 23 3DIndCis6C3 P(imati<i>^ma 

T Rnlftida AAriarajii 

(1921) \ I R 1921 Mad 163 <107 ICS) 44 Mad 902 70 Ind Cas 439 (F B) 
4runrtc? allam Chellv x PortflMtnw Servai 

• . ad ‘’63 60 Ind Cas 


o <s/ium j 

2 (lO’l) \ 1 R 1921 5Iaa 163 tlf* lOS) 
(1931) 


B:slin»i5(ir Salat v 

44 Mad 902 70 Ind Cas 4S9 (F B) 

29*, Vt Bahbal Kuntan 
I R 1921 Mad 1C3 (F B), 
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tho order proceeds on the footing that tbo projwrtj is to bo con. 
sidcrcd as attached in execution hj xirtuo of Order 38 Rulo 11 of 
tho Code of Civil Procedure and a claim put in after that ordet may 
properlj bo regarded as a claim to property attached in execution of 
a decree ^Mtbln tbo meaning of this Article * 

It has been held that a Pro\incial Small Cause Court has no 
power to order an attachment before judgment of immovable pro. 
pertj, that a claim proceeding under Order 21 Rulo G3 of the Code 
or order thereon with reference to such an attachment is a nullity, 
and that tho defeated decree bolder is not obliged to bring a suit 
within the period of limitation prescribed by this Article ‘ 

20. Clause 2: Order under Section 28 of the Presidency 
Small Cause Courts Act, 1882. — Tho provision corresponding 
to this clause was introduced into Article 11 of tho Limitation \ct 
of 1877 by Section 5 of Act IV of 1006 

Section 28 of tbo Presidency Small Cause Courts Act, 1882, 
runs as follows 

“When tho judgment debtor, under any decree of Small 
Cause Court is a tenant of immovable iiroperty, anything 
attached to such property, and which he might before tbe 
termination of bis tenancy, lawfully remove, without tho per 
mission of bis landlord, shall, for the purpose of tbo execution 
of such decree and for the purpose of deciding all questiont 
arising xn the execution of suck decree, be doomed to be move- 
able property and may, it sold id such execution, bo severed 
by tho purchaser, but shall oot be removed by him from tbe 
property until he has done to tho property whatever tho 
judgment debtor would have been bound to do to it if ho had 
removed such thing ' 

Tho Section does not seem to contemplate tho passing of any 
order thereunder and it is difficult to understaod what is meant by 
an “order under Section 28 of tho Presidency Small Cause Courts 
Act ’ Under tho provisions of that Act where a claim is preferred 
to the attachment in execution, tbo jictition is dealt with as a suit 
and an order is jiasscd thereon after inquiry ' There does not seem 


3 (1921) AIR 1921 Had 1G3 (107 109) 44 Mad 902 70 Ind Cas 439 (F B), 

ATunaehallam Chelt<j y Pervisamy S€Tva\ 

(1925) A I B 1925 Mad 49 (49 50) 79 Ind Cas 917, \ tUayan Asan v 
Sitci^nannin -linrt 

(1929) AIR 1929 Nag (12!.) IIC lud Cas 'O Copat Balknshna v Amrit 
11 nmnn 

4 (1924) A IR 1921 Cal 193 (190) 60 Ind Cas 300 Sadrk Hit Saritd /H i 

Note 20 

1 Sei Section Cl of the Prcsid ncj Small Can<c Courts Act 

[S« alfo (1691) 18 Cal 29C (301) Ismail S I men hhamji » 3/u?ian 
tnaJ Khan 
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Notes 
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to bo anj provision tiDclci the \ct for any further suit being filed 
contesting the order passed in the claim proceedings * 

2i. Starting point of limitation. — Time, under tins Article, 
begins to run from the rfflfc o/ the older m the claim proceedings,* 
although the order was passed ex parte,' and not from the date of 
the attachment or sale of the property ® In computing the period 
of limitation, the time siient in an unsuccessful icitsion petition to 


(1639) 2G Cal 778 (783) 4 Cal ^V N 690, Deno Kaih v ^ uffer 

ChitnderNtotdy (Reversed on another point in 4Can\ N470 )] 
2 See Section 37 c( the Presidency Small Cause Courts Act to the cfTect that 
every decree or order id a suit shall be final and conclusive 

[See nlM (1932) AIR 1932 Cal 6C1{0C3) 69 Cal 627 189 Ind Cas 183, 
Padantehand Pannatal v Bhiciimehand Cliiirtina ] 

Note 21 

1 (1920) AIR 1920 All 1C8(1C8) 57 Ind Cas 5, rant Atra«;o« Tevart V 

SI an« i?ai 

(1921) AIR 1021 All 81 (81) 43 All 272 TO Ind Cas SSI, Mahadeo Pravtd 
r Btrbijai Stngh 

(1883) 9 Cal 883 (896) 12 Cal D B 571 8 Ind Jer 85, Sitanaih Koer V 
Land Mortgage Bank of India 

(1881) 7 Cal C08 (C12) 9 Cal LBS, Skiboo Noroin Stngh v Mvdden Ally 
(1SC7) 7 Suth W B 45C (457), Jmjjtoo Lai UpadUya v Mt Ekhaloonnxtsa 
(1860) 0 Suth W R 21 (22), Gobxndanaih SandynX v Bom Coomar Ghost 
(1807) 8 Suth R73(75) Bwfton J*’orai« Sinjh v Babooa Mteser 

(1867) 8 Suth W R 93 (94), RAyrtib Lall Bhuhnt t ilter ^6c?«l EfMSjOin 
(1869) 12 Suth W R 33 (34), Wvteer Jamadar v Noor Alt 
(18"0) 14 Suth W R 192 (193), Syiid Abdoollah v Sholoor Alt 
(1874) 21 Suth 7\ R 133(134), Bnjo Kuhore Nag v Ram RyaJ Bhtidra 
(1876) 25 Sutb7\ R 513(515), Mt MotangmyBassee v ChovdhryJtmmiinjorj 
Mtilhef 

(1927) AIR 1927 Lah 6SO (681) 104 Ind Cas 2S9, Dial Chand v Laehv\an 
(1890) 1890 Pun Be Ro Sl.Dyalv Sunder Singh 

(1873) lOHom IICB 19 (20). Raprt V Lalshvvtan Baji (Ths startmgpomt 
IS the date on which Ihe order is signed and not the date on which 
it is verballv made ) 

(1862) 8 Cal 395 (89C, 397) 10 Cal L R 4D5, Baj Chwider Chatlerjeev 
2Iodhocsoodan Mooherjee (Case under Actl\ of 1S71 which prescribed 
a longer period of one 3ear ) 

(1880) 8 Cal L R 54 (55), Joyram Loot v Patti Bam Dhoba (Do ) 

(1683)0 Cal 163 (165) 11 Cal Ii R 409, Bessessur Bhuguty Murli Sahu 
(Case under liinutation Act, 1877 ) 

(1683)9 Cal 230 (233, 254) 11 Cal L R 363 5 ShouieLR lO.Gopal C/tMiider 
Milter \ Mohesh Cbunder Boral (Do) 

(1883) 9 Cal 43 (47) 5 Shome L B 87, Roclttni Aaroin v AssrupKoer (Do) 
(186") 2 Agra 19S (198) Basil \ lAsan (Ca«o governed bj let \IV of 1859 ) 

2 (1927) AIR 1927 AU 420 (421) 100 Ind Cas 763, Bam Copal v Molianand 

3 (1880) 4 Bom 611 (618), RnsAi EtfAal V Bhaskar Bangnatli 

(1917) AIR 1917 Slad 393 (394) 40 Mad 733 36 lud Cas 445, Rasiia 
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tbo High Court cannot bo deducted * But ttmo may bo oxtonded 
under Section 14 of tlio Act m proper 

An order passed m claim proceedings by a single Judge of tho 
High Court sitting on the Original Side is appealable under Clatiso Id 
of tho Letters Patent, and time begins to run from tho date of tho 
aj>|>eDato order, in cases where there is an fli)j>eal ® As to tho com- 
putation of limitation in cases governed by tho Dcccan Agriculturists 
Relief Act, see the undermentioned cases * 


1 1A. person 

j^ainst whom an order has 
been made under the Code 
of Civil Procedure, 1908, 
upon an application by the' 
holder of a decree for the 
possession of immoveable 
property or by the purcha- 
ser of such property sold 
in esecution of a decree, 
complaining of resistance 
or obstruction to the deli- 
very of possession thereof, 
or upon an application by 
any person dispossessed of 
such property in the deli- 
very of possession thereof 
to the decree-holder or 
purchaser, to establish tho 
right which he claims to 
the present possession of 
the property comprised in 
the order 


One year. 


The date of 
the order. 


4 (1915) AIR 1915 Low Bur 145 (HC) 8 Low Lur Rnl HO 27 Ind Cas 629, 

J/j Tun C7 7 1 P S P L Palantappa 

[S« also (1901) <’9 Bom 453 (irO) C Bom L R 40'’ D-iyaram Jag 
jitan T Gotfrdhandat Dajaratn (la till* the claim 
order was crroncou Jv a['pcaled and thea there was a rcvi ion )) 
4a(193‘) 4 I R 195’ Nas 1 (4) ir"IndC4s49 I L R (193") Nag ‘’91 ur 
chandy Mt \\ atir Degam 

5 (191G) A I R 1910 Mad S«;3(‘i>*5) 32 Mad HOG 23 led Cas 30". 1 

Viidnlj T 1 rnla rtsuhiih Chrt y 

C (1912) 17 Ii dCas 6‘ (Ss) SC Rom C’l Flnathy Dagluram (Time taken 
in oltainii g the oouciUator s certificate tboall l« dedoc ed ) 

(I'^sl) 8 Bom 411 (113) Ihltg^ram Stantran y Sftrtpa i 
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Synopsis 

1. te^islative changes. 

2. Scope of the Artiole. 

3. Artiole does not apply to cases falling under Section 41 

of the Civil Procedure Code. 

4. Artiole applies only to plaintiffs against whom order has 

been passed. 

6. Suit must he against a person in whose favour the order 
is made, 

6. Court declining to pass an order — Article does not apply. 

7. Order without jurisdiction ^ Article does not apply. 

8. Order not under Order 21« Buies 98. 99 or 101 of the 

Civil Procedure Code — Article does not apply. 

9. "To establish the right which he claims to the present 

possession of the property.** 

10. Effect of not filing suit within one year. 

11, Starting point. 

Other Topics 

Atticle 11 and this Article — PistinctioQ See Note 0, Pt 2 

0ml Procedure Code, 0 21, R 103 not Applicable — This Article will not apply 

Bee Note 2, Pt 1 

Investisatiou restricted to possession and does sot esUsd to title 

See Note 6, Pt 6 

Investigation To be on application and not suo moiu See Note S, Pt 0 

Judgment debtor Not person against whom order is passed Bee Note i 

Morteace hen — Suit to enforce — Not suit to enforce right to possession 

See Note 0, Pt 5 

Order without investigation See Note 8, Pts 4 to 7 

Possession as consequential relief — Article not applicable . 

Sec Note 9, Pts 6 to 9 

Presidency Small Cause Courts Act — Order under Chapter 7 

See Note 8, Pt 13 

i. Legislative changes. — The history of the provisions of this 
Article and the vanous legislativn changes that have taken place 
may be set out with reference to the fono\Mng illustrations — 

(a) A, the holder of a decree for possession of property applies 
for delivery of possession thereof but is resisted or obstructed 
hj B, a third party A then applies for removal of obstruo 
tion, and an order w passed for or against him on such 
application 

(b) In the above case possession ts delneied to the decree holder 
but a third party tS dispossessed thereby The latter applies 
for re delivery and an order for or against him is passed 
on such application 

(c) A, a court auction purchaser of property applies for delivery 
of possession thereof and is obstructed or resisted in such 
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delnorj. A thorcupon npplics for renio\al of obstruction 
and an order for or against him is imnetl on such application 
(d) In tho above case possession ts Aehtcred, but a third partj is 
dispossessed thcrchu Tho Kttor apiiltes for re delivery , and 
an order for or against him is passed on such application 
Under tho Code of Ci\il Procedure, 1&59, there was no right of 
suit for tho party aggrieved by an order referred to in illustrations 
(a) and (b) He had only a right of appeal, as if the order was a 
decree ^ In the case of an order referred to in illustrations (c) and 
(d) the aggrieved party had only a nght of suit and the suit had to 
be brought within one year of tho date of tho order, as provided in 
tho Civil Procedure Code itself ® 

Under the Code of Civil Procedure, 1882, an order referred to in 
illustration (a) was appealable as a decree and there was no right 
of suit ® An order referred to m illustration (b) could however bo 

Article 11 A — Note 1 
1 See Sections 229, 230 and 231 of tbe Code of 1659 
Seehon S29 ran as foUotes — 

" If It shall appear to the satisfaction of the Court that the resistance or 
obstruction to the execution of the decree has been occasioned by any person 
other than the defendant, claiming ho»a fide to he in possession of tbo 
property on his onn account or on account of some other person than tho 


the decree bolder against the ctaim'iot under tbe provisions of this Act, and 
shall pass such order for staying execution of tbe decree, or executing the 
same, as It may deem proper m tbe circumstances of the case ” 

Section 230 provided for cases where possession was delivered to decree 
holder by dispossessing a third parly 
^ecfioii 331 ran as /ollou s — 

' Tbo decision passed by the Court under either of the last two sections 
shall be of the same force as a decree in au ordinary suit and shall bo sub- 
ject under the rules applieiblc to appeals from decrees and no fresh suit 
shall be cutcrtaincd lu any Court between tbo same parties claimii g under 
them in respect of the same cause of action 
2 See Section 2C9 of the Code of 1659 which ran as follows — 

' If It shall appear that the resistance or obstruction to the delivery of 


tbe comphiut of the purclia<«r or of such person cUinung as aforesaid, if 
made within one mouth front the date of snch resistance or obstruction or 
of such di^po^se^'^ion as tbo case may Le shall enquire into the matter of 


[See alv (16‘^C) 10 Horn COl (COO) X-Ji Jaintia v Hat Ichlta ) 

S See Section 331 of the Code of which nn as follows — 

‘ If the rcMstvnee or ol'truetion has loeu occasioned Iv any p.rsoti other 
than the judgment diLtor claioiii-s >» good faith to tc in po sCf^ca cl the 
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Article llA questioned by a suit * The Code did not provide any period of 

Note 1 limitation for such suit nor did Article 11 of the Limitation Act 

1877, apply to such an order ® Consequently, tbo suit could be 
brought within the ordinal) period of limitation applicable to such 
suits ® In tho case of an order referred to in illustrations (c) and (d) 
the aggrieved party had to file a suit to e-^tablisb the right which he 
claimed subject to which suit the ordei was conclusive ^ The 


propcrtj on his own accotmt or on account of some person other than the 
judgment debtor the claim shall be numbered and registered as a suit 
between the decree holder ns plamtiS and the claimant as defendant 

and the Court shall without prejudice to ans proeccdings to which the 
claimant maj be liable under the Indian Penal Codeofunj other law for 
the puni'hrocnt of such resistance or obstruction proceed to investigate the 
claim in the same manner and with like power os if a suit for the property 
had been instituted b\ the decree holder against the claimant under the 
provisions of Chapter V 

and «hall pass such order as it thinks fit for executing or staging cxecu 
tjon of the decree 

Every such order «hall have the same force as a decree and shall be 
subject to the same conditions as to appeal or otherwise 
4 See Section 832 of tbo Code of 1882 which ran as follows — 

If any person other than the judgment debtor is dispossessed of any 
property in execution of a decree and such person disputes the right of the 
decree holder to di«possc«s him of such property under the decree on the 
ground that the propertj was bona fide in bis possession on his own 
account or ou account of some per«OD other than tbo judgment debtor and 
that It was not comprised m the decree or that if it was comprised in the 
decree he was not a partj to the suit in which the decree was passed he 
maj apply to the Court 

If after examining the applicant it appears to the Court that there is 
probable cause for making the application the Court shall proceed to 
investigate the matter m dispute aud if it finds that tho ground men 
tioned m tho first paragraph of this section exists it shall make an order 
that tho applicant recover possession of the property and if it does not find 
as aforesaid it shall dismiss the appl cation 

In heating applications under this section the Court shall confine 
itself to the grounds of dispute above specified 

* The party against whom an order is passed under this section may 
institute a suit to estabhsh the ngbt which he claims to the present posses 
Sion of the property but subject to the result of such suit if any the order 
shall be final 

6 Article 11 of the Act of 1817 specifically referred to certain Sections of the 
Code of 1882 but Section 339 was not one of theiC 

6 (1908) 10 Bom LB 749 (751) GomndaBala-? Ganu Abaji 

(1917) AIR 1917 Cal 5 (6) 38 Ind Gas 216 Risen Ba i v Safis Chandra 
(1894) 1894 Puu Be No 125 NihalaMal v KJaira 
(1881) 8 3Iad 82 (83) Ayyasam^ v Samxya 

(1918) 19 Ind Cas 908 (9"0) (Cal) Mania Balsh v Ekabasundarx Dasja 
(1912) 14 Ind Cas 92 (93) (Cal) 5fa»»Kfi Sardar v Akoor Cl andra 

7 See Section 335 of the Code of 1882 which ran as follows — 

If tho purchaser of any sneh property is resisted or obstructed by any 
person other than the judgment debtor eUimiug in good faith a right to 
tho present possession thereof or if in delivering possession thereof any 
'' -nplaint of the purchaser 

the matter of the resis 
be and pass such order 

Thepartj against whom such order is passed maj institute a suit to 
establish the right which he claims to the j resent possession of the property, 
but, subject to the result of such smt if any, the order shall be final ’ 
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limitation for such suit was proMtled bj Article 11 of the Limitation 
Act, 1877.® 

Under tho present Cn il Procedure Code, an order m every one of 
the abo\c illustrations is conclusive subject to tho result of a suit 
which xnaj bo brought to establish tho right which tho aggrieved 
party claims to tho prosont possession of the property Tho limita. 
tion applicable to all sucli eases is itrovided for bj this Article 

2. Scope of the Article. — Where the holder of a decree for 
jxjssession of property or tho purchaser m execution of a decree is 
obstructed by anj person in tlio delivery of possession of such pro- 
perty to him, and ho applies for removal of such obstruction, the 
Court may pass an order under Order 21 Buie 98 directing the 
applicant to be put in jiosscssion, or an order under Order 21 Rule 99 
dismissing the application Again, where any person other than the 
judgment debtor is di3i»osscssed bj such decree holder or auction- 
purchaser, and ho applies complaining of such dispossession, tho 
Court may, under Order 21 Buie 101 of the Civil Procedure Code, 
direct the applicant to bo put in iwssession of tbo property Order 21 
Buie 103 provides that any party, not being a judgment debtor 
against whom an order is made under Buies 98, 99 or 101, may 
institute a suit to establish tbo right which be claims to tbe present 
possession of tbe property, but that subject to tbe result of such 
suit, if any, the order shall bo conclusive 

This Article provides the limitation for suits contemplated by 
Order 21 Rule 103 Where therefore that Buie does not apply to 
any particular case, this Article also will not apply ^ See Notes 
to this Article tn/ra 

The Article has fixed a short period of ono year for the aggrieved 
party to establish bis right to present possession by suit “The 
policy of the Act” said their Lordships of tbe Privy Council in 
Sardhari Lai v Amhilta Prasad^ “evidently is to secure the speedy 
settlement of questions of title raised at exocutiou sales, and for that 
reason a year is fixed as the time within which the suit must bo 
brought ’ 

3. Article does not apply to cases falling under Section 47 
of the Civil Procedure Code. — Whero an order is passed m a 
proceeding in which tho parties arranged on opposite sides are 
parties to the suit within Section 47 of tho Civil Procedure Code, 

8 (16SC) 16SG All W N CS (CS), Aftjr* Lai v Aotafr Bryam 

Note 2 

1 (1922} < I R 1922 Cal 220 (231) CS Ind Cas 524, A'lrwta Lorant r, 

ilcntndra .Vnra^an 

(1924) A I R A1U95 (500) 40 All C93 83 Ind Cas 923 (F B), So6lia 
P<J?n T Tursx Batri 

(1«29} AIR 1929 Pat 553 (554) 117 Ind Cas C34, Sn/yaTwrajn ilulUk t 
• linn 5ah 

2 (18SS) 15 Cal 621 (52C) 15 Ird AfP *23 12 Ind Jor 210 5 Bar 1-2 (PC) 

(S«flIw(1920)AlR 1920 Lah 517 (5'»0) 1 Lab 57 51 led Caj 
7 !j 7, Cliflil art Xal T AtlirAnlh] 
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neithei Oidor 21 Buie 103 noi this Article ^\ill apply Tho remecly 
of the person aggrie\ed by the order will bo by \\ay of appeal and 
not by way of suit ^ 

4. Article applies only to plaintiffs against whom order 
has been passed. — It is the party against whom an order has 
been passed such as is referred to in the Article that is bound to sue 
within one year of tho date of such order Thus, where an order 
referred to m Buies 98, 99 or 101 of Order 21 of the Code of 
Civil Procedure is passed against A, A is the person who is obliged 
to sue under Buie 103 of tho said Order and who is go\erned by this 
Article The fact that he is a benamtdar for B will not affect tho 
applicability of the Article and will not bar a suit instituted by A 
within time by reason of tho fact that B is impleaded as a party 
after one year from tho date of the order ^ 

The “person against whom" there may be an order such as is 
referred to in the Article may bo a decree holder'^ or a third party, 
but the expression will not include the judgment debtor The reason 
IS that Buie 103 of Order 21 gives a right of suit only to persons 
other than the judgment debtor 

"Whole A, a decree holder entitled to possession, is resisted by B 
in tho delivery of possession to him and on an application by A, his 
right to possession is affirmed, it is for B to establish his right by a 
regular suit within one year A is not bound to turn out S within 
the same period, as the order is not against him but in his favour * 
Where a Hindu joint family manager applies under Order 21 
Buie 100 for re delivery of a bouse of which he has been dispossessed 
and the petition is dismissed and no suit is brought witbm one year 
under Buie 103, the joint family loses all right to the possession of 
tho house Not only the right of the manager but the right of every 
member of the family for the possession of his share of the property 
would bo equally barred ® The reason is that the manager represents 
the other members, who aro therefore persons against whom the 
order passed against the manager operates 

5. Suit mast be against a person in whose favour the order 
is made. — The suit that is governed by this Article is only against 
the person m whoso favour the order is made A suit against the 

Note 3 

1 (1927) AIR 1927 Mad 952 (953) 105 In<l Ca3 414, AhmmadkritUj v 
Moxdully 

Note 4 

1 (1910)8 Ind Cas 264 (266)(&Iad) V enkatachalla tsar* v Subrnmaniya 

Cheltij 

la(1888) 15 Cal 521 {52o) 15 led App 123 12 led Jur 210 5 Sar 172 (P C), 
Sardharilalv Ambit a Prasad 

(1922) MR 1922 All 403 (101) 44 All C07 63 Ind Cas 241. Urti 

T ibdullcih 

2 (1S79) 1879 Bom P J 35, JJaljfciisiri OanjadAarbljai V Hart Sadashiv 

3 (1937) M R 1037 Oadh 401 (402) lOS lod Cas 925, JY.W CAaitd v Kkushal 

Chand 
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ol7icr persons 13 not governed hj tins Article Whcie, thorcforo, a 
suit Is filed within tlio period prescribed bv this Aiticle against tlio 
person in whose fa\our the older w made, but on his representation 
other persons are added after the said period as being his benami- 
dars, the suit is not barred as against the latter under this Article * 

6. Court declining to pass an order— Article does not apply. 
— Where a Court declines to jms an older at all, this Articlo does 
not applj ^ 

7. Order vlthout jurisdiction — Article does not apply. — 

Where an order is passed without jurisdiction, it cannot bo said that 
it 13 any person Such an order need not lie set aside bj any 

suit Tins Articlo does not applj to a suit for loliefs refused to be 
granted bj such an order * 

8. Order not under Order 21 Roles 98i 99 or 101 of the 
Civil Procedure Code— Article does not apply.— It has been said 
ID Note 2 ante that this Article applies only to suits contemplated 
b> Rule 103 of Order 21 of the Code of Civil Procedure In other 
words, this Article applies onlj to a suit by a {lerson (not being 
the judgment debtor) against whom an order has been made under 
Rules 98, 99 or 101 of Order 21 of the Cnil Procedure Code ^ 
Where therefore the order that has l)oen passed against the plaintiff 
13 not one falling within the said Rules, this Article will not apply 
Thus a suit bj a person agaiust whom an order under Order 21 
Rule 95 of the Code has been made, is not governed bj this Article * 

An order under Rule 98 or Rule 99 of Order 21 of the Code 
presupposes an actual oicrt act of resistance or obstruction in the 
attempt by the Court to deliver possession, and an order under 
Rule 101 presupposes an actual dispossession of partj An order 
against n person whore there has boon no attempt at all bj the 
Court to deliver possession** or where there has been no overt act of 
resistance or obstruction**^ is not ono under Rule 93 or Rule 99, and 

Note 5 

1 (1909) 18 Mad L Jour 4G1 (4G1), Att/tjai i ChetU v Poongaianam 

(S« also (1910)0 Ind Cas GSO (CSO) (Mad). Cvruiappa Chelt'j t 
5rtn>rii»i liao ] 

Note 6 

1 (1903) 27 Mad 25 (2G), Mterudin Sub ▼ Hahua C«6». 

Note? 

1 (1905) 2 Cal L Jour 03 (S N) Tepra PramaniK x Keharalulla Karaxn 

Note 8 

1 (1924) MR All 405 (500) 4C Ml 093 S3 Ind Cas 933 (F B), SobhA 

Pnxt X Turn 1 im 

2 (1924) AIR 1924 All 495 (499) 4G Ml C93 83 Ind Cas 923 (F B) Si>bAa 

Iani\ TtiTSxIam 

2a (1933) AIR J933 Cal 24G (250) 00 Cal 8 143 Ind Cas S"!, Fjron Sos\\ 

Dkxux Ofictal tisxgnte ef Catevlta 

2b(l'>24) AIR Jt^’4 Raug 2C1 (302) B2 Ind Cas SC3, T C r 0 P. 

Cl <fxid) xiry 


Article llA 
Notes 
8—8 
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Article HA consequently this Article will not apply to a suit by sucli person 
Notes Simihrly an order against a person vho has not been actually 
dispossessed is not one under Rule 101 and a suit by such person to 
enforce his rights is not governed by this Article ® 

The order contemplated bj Rules 9S, 99 and 101 of the Code is 
an order passed after tniestzgation into the merits of the case An 
order therefore which has been passed without anj tniestigation 
such as an order dismissing an application for default or non-proso- 
cution 13 not an order such as requires to be set aside by suit under 
Rule 103 of Order 21 of the Code A suit by a person against whom 
such an order is passed 13 not governed b> this Article* Tho 
question whether there has been an investigation depends upon tho 
facta of each caso Where parties are present but do not adduce 
evidence on the date fixed for hearing after notice, it cannot bo said 
that tho order drawn 13 for default of appearance without inquiry ® 
Similarly where a party is present and adduces no evidence but the 


8 (1929) AIR 1929 Pat 553 (555) 117 Ind Cas C31, Salynnaraxn yitilhch v 
Jxnsi Snh 

(1923) AIR 1923 Cal COl (C02 C03) 50 Cal 311 84 Iiid Cas 87C, Alaniioyi 
Dasi V i?itma>Mn<lA Sen Choiidhury 

(1921) AIR 1924 Cal 97 (93) 76 Ind Cas 407, Pahnl Ghorat v Fatluddin 
^tahoinmnd ( 1 in jiofsesston madd an application under 0 SI 
R 100 aod the ipplication was dismissed— <4 srag actually subsa 
queotly dispos^sscd aud then be filed the suit Held Ait llA did not 
apply ) 

(1914) AIR 1914 Mad 131 (123) 24 Ind Cas 771, Ayijnkuttt Hanhondan v 
Perxatamy Koundan 

4 (1883) 12 Cal L R 550 (553), ihuh Behan Bysack v Buddtn Chunder Sxngh 
(Case uuder the Code of 1659 ) 

(1997) 6 Cal L Jour 362 (367) Kunj Behan Lai y Zhaad/t Prashad ^aram 
Stngh (Dismissal tor default ) 

(1907) 84 Ctl 491 (493) 11 Cal W N 487, Sarat Chandra v rnrini Prosad 
Pal (Dismissal for default on petitioner applying for withdrawal ) 

(1917) A IR 1917 All 426(427) SOlod Cas 797, Ah JlTnlwnied Shah v Ham 

>, Lakshvni 

(1917) AIR 1917 Nag 63 (54) 45 Ind Oaa 102 14 Nag L R 66 Bhwirao 

Pafei V HifTtand (Dismissal for default or for non prosecution is 
not an order within R 103) 

(1910) AIR 1918 Mad 554 (554) 41 Ind Cas 040, V enkatasiibba Beddt v 
Chundi Lxnga Beddx 

(1933) 1933 5Iad W N 924 (927) Ckxntus Brahmayya v Chenu Venkamma 

(1922) A I R 1922 Cal 2‘>9 (233) C8 Ind Cas 624, Hirode Boranx Dasx v 
Voniiidra Barayan 

[See also (192G) AIR 192G Nag 423 (424) 22 Nag L E 91 97 Ind 

Cis 178, ir<tmand/t<ir ▼ Kampfa Prosad 
(1881) 4 All 131 (133) 1881 All W N 145 Bent Prasad v Lachman 

Prasad (Case under the Coda of 1659 )} 

[But see (1920) AIR 1920 Pat 123 (124) 58 Ind Cas 37 5 Pat L 

T ./•an r, ti TT 75 j T5_ i (Submitted 

Oder E 103 
tigation was 

5 (1013) 20 Ind Cas 309 (309) (All) Ckandx Prasad y Hand Kxshore 

(1911) 10 IndCaslOl (402)(An),SAojKnC;inndT. Iff Shxbbi (15 Cal 521 
(P C), Pollowcd ) 
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opiXKito partj GNaininos a witness ami an order is passed, tlioro is 
suflScicnt in\estigation to bring it within Order 21 Rule 98 or 
Rule 99 or Rule 101 as the case may be* An order made xnthout 
opposition cannot bo said to bo an order without in\estigation ^ 

The in\estigation is bovre^cr restricted to the question of posses 
Sion onlj and does not extend to questions of title ® 

It has been held in the undermentioned case” that the investi 
gation must be one made on an application and not siio motti by the 
Court In that case the bailiff reiorted to the Court that the 
deliTcrj of possession was obstructed by a third person The Court 
thereui>on issued notices to the parties, heard them and passed an 
order in fa^our of the decree holder More than a year thereafter 
the obstructor brought a suit to recover |)ossession It was held that 
the order passed by the Court was not one under Order 21 Rule 99 
of the Code and that therefore this Article did not bar the suit 

Rule 101 of Order 21 of the Cnil Procedure Code speaks of an 
order directing an applicant under Rule 100, to bo put m possession 
An order dismissin{7 such an application has, nevertheless, also been 
held to be an order under Rule 101 for the purjioses of Rule 103 
which would be conclusue if no suit is filed within the time limited 
by this Article 

A purchased in court auction a half share of certain properties 
belonging to one G, and applied for actual i>osscssion thereof but 
was obstructed by B He thereupon applied for being jiut in actual 
possession and the application was dismissed More than one year 
thereafter he sued for possession of the said share It was contended 
before their Lordships of the Privy Council that t)ie purchaser of a 
share of a co owner was not entitled m the obstruction proceedings 
to claim actual possession of the share and that the order should 
therefore bo considered not to be one under Rule 99 Their Lord 
ships o\erruled the contention and held that the suit was barred 
obscr\ing as follows "The question, howeier is not what the 
appellant might or ought to ha\o asked but what be did ask Now 
that bo asked foi actual jiossession and was refused under Rule DR. 
is certain ” 

Vn order pissed under Chapter 7 of the Prcrsidcncy Small Cause 
Courts Act, 1882, cannot be an order under Rules 9&, 99 or 101 
ol the Civil Procedure Code and a suit to recover property after 
proceedings under Chapter 7 refcrreil to above is not governed by 

C (1935) AIR 1935 Cd 207 (207) J55 Ind Cas 702 Ilarx Saday Sahn v 

Zlahendra Aartun 

7 (1035) A I R 1935 Cal 20" (*>0") 155 Ind Cas 702 Uan Saday Saha v 

Mahendrn Anrain 

8 (1937) AIR 1937 Oudh <00 (101) ICS Ind Cas 919 Eal Kuhen v Mahom 

tnad llajxt 

9 (1931) A 1 R 1931 Lah CS0(CS7) 132lDdCas8<l /iim v I^sant 

Singh 

10 (1917) AIR 1917 Ik m 133 (181) 42 Pom 10 42 Ind Cas 73. Ziiroo Talho 

V Hart Supdii 1 nni 

11 (1920) 5& led Cas 21 (22) 16 Nig E B 103 (P C), E«JW« t rar 


Article HR. 
Note 8 
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;irlIrIoHA 

NoU« 

B -0 


Ajlif I' 'J Im n i«iri in lli il tiu k Hfl Ilnl' s prc^ujijw-so that there 
litu }« It (I ilrrnf for jkm sMon of tli it iinmovalilo proportj hag 
liMiii !■ l<l iti (xuutiori of a dfrrrf, ulillo the proceodingg under 
I 7 of till) HU I A< t ar« not Miitg and the docisiong therein are 
net foim r|iii ntly dif m« ** 

0, *'To establish £bo rl^ht which he claims to the present 
poBtionftlon of the property.” — I lio suit conti tnj lated hy Order 21 
Huh' JOJiuid hy thiH AtIkIo w not ronfimd toafluit /orpoiiemon,^^' 
hill it a Hiiit to ( dilihih Ihn rtyhl uiiieli liio idamtifT claimg to the 
piiinit jf finnan ol tlio jiropfrtj rompriged jn tiio order referred 
to * In thiH M xpt 1 1 IhiH Article dilTi rn from Article 11 ante, the suit 
( omIiiiiii t lit d Ity tlio liillnr tx iii({ to ostahlisli the ri^jlit of Die plamtifT 
to full pMtpinioiHliip* 

'I hn 1 1 > lit to potv^iioM may, howo\or, rc-^t on complete 

I inpih loiHliip or on a niorli,itM) a\it]i ] oggimion or on a lease or ovcu 
nn nutu pouiision mitx|1vniod* U may ho ostaMislicd without 
idiowiiift that, at tlm ilato <f tlio HimiTinry order ao’amst him, the 
plaintiff wiiH m firtioil jHwxrs'iioh of the property * 

A Huit tn (ufoKO a inorti/age hen is not one to enforce any right 
In pnwi Hulnjj III nil much n it a rii^ht lo present f>osgo53Jon It 
|ti lh< II fnie Dot ({o\ernod hy IIiia Article ‘ 

A riiilit to pw-nmioii mIuoIi may come into oxHtonco ns a eonse- 
qiifDCr ol Muxnathn tight hing csUdMifJ cannot ho said to boa 
ll^lit to pm lit j«wg(NgioM ® Tlnw, uhoro A resisted the delivery of 
poHSi Hslnn of ptopiity lo /J undor iv docroo and on Us application 
Ihn oliitruition \\as lunoitd and I'osse-'Sion dchyorod and more 
limn one ji m lh<i» iftor.l fiied to ut astile the thcrfc /or fraud and 
for piWHi isi in it was luld tint tins Article did not apply ’ The claim 
foi |<HH( wlon a\iis not a tUun for present pO'-'Oision hut only a 
JJ (M)Jl) \ I U IPiOMilrOfTI) llSlntCis^OI /fv?rrlf,v lmirnd/m 

NotoO 

1 1 (lllj 1) \ I U n2> Him r » (isl IvJ) m Pom rcs 120 Iml Cis 3G’ 

T »ri|#4»\ fMff »frrt« 1 7 iirHiolum 

I thi Irr S 1 11 1 1 III (’ 1 « f 1*IM th' worU ' i t illi h tho ’ ttins 
lulUwi'* lioll III n P m H 0 11 171 (181) Unt Hi % nui t lo tiken to 
HIO.UI flilUdi III! rihlit t' jwvni I 1 i''ii * TIk prv mH Onlor 21 
Hill lOlillli l« 1 OH t tills Vrtlc) ln\ n cIT'ct to tlii» m w 

‘J V.*N I \rtl 1 llflH/i. 

1 (IsTlin 11 m 110 U171(Wl/ nil 1 .UnU TiWitWi* 
lU.»)\ lU IMiVm nsjl MKimn^ 120 lu I Cis 8(.2 

/ / »MWT AU'Urif > Ti itTis'i j 

(l«Vl \ I M>20frtl> M7(S\l) 1 r^ahST M Inl C»s 7^'. Clatl Pc' in 

r «lr A,f»r YUH. 

1 (1^21) V I K lUl M»1 U7(IH -tlAfsl.'' <0 Inl Cis lO' I , Upj 
*«• > N i . ler 

■> (I X'D.H .1 .y(.s 11. 

< tf*.’) V I K I Kw ixt (Is”) lOl 111! C»* 10 MKnlX'r.t’r iMi 

y } .l»rsi 

• M K 1>.‘ IVm lst(ls”) I011«1C1«40 M U m IXs. r«li . jVi 
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ccnscqucntial relief to tlio setting asulo of tlio decree for fraud. The 
right to i^ossession would arise onlj if the decree %\as set aside, 
otherwise not Siniilarlj, where A purchased in court auction a 
share of a member of a Mitakslnra joint Hindu familj m certain 
property hut obtained jiossession of tho whole of the propertj, but 
on tho application of the other memhers it \Tas re delivered to them, 
whereupon A sued for partition and jxissession of the share pur- 
chased, it was held bj tho High Court of ^lodras that this Article 
did not applj ® According to the Hindu law prevailing m Madras, 
the purchaser in court auction of a share of a co jnrccner gets only 
an equity to obtain a partition and has no right to the present 
jxissession of anj jiartion of the property purchased The right to 
possession would arise onlj if partition is granted A suit for jiarti- 
tion and for possession as a consequential lehef is not therefore a 
suit for present possession within tho meaning of this Article The 
case would he different m the Bombay Presidencj where such 
purchaser becomes a tenant in common entitled to joint possession ® 
The case would also ho different where the purchase is of a share of 
a member of Muhammadan familj Where an order is made against 
such a purchaser in delivery proceedings and ho sues more than one 
year after the date of the order for i>artitioo and jiossessioD, tho suit 
would bo governed b> this Article The reason is that the pur. 
chaser is entitled m such cases to present possession oven though it 
be a joint possession independent of his right to obtain a jiartition, 
and his claim though for partition and |>osscssion is, in substance, 
one to establish a right to present ito>sc9SioD 

Tho Article applies onl^ to suits bj or against decree-holders 
and auction purchasers as such, tho cause of action being the adverse 
order passed in tho obstruction or delivery proceedings A obtained a 
rent decree against his tenant Band moxeculion thereof purchased and 
took possession of hig holding and thercuiKin C applied and obtained 
an order for re deliver) More than a jear aftcrwartls, A sued C for 
ejectment on the ground that S had transferred a non transferable 
bolding to C who was consequent!) liable to bo ejected under the 
rent laws applicable to tho case It was held that this Article did 
not appl) as the suit was not b) tho plaiotilT in his character as 
auction-purchaser, and as tho cause of action had nothing to do with 
the adverse order pas'«ed against him in the prior proceedings ” See 


8 ( 192 r) \ I R 1020 Msd f83 (080) 40 Afad &9C 95 Ind Cjs 200 5/i«nrai('7r>m 

PiUatv Paiiehah Immal 

IS??<j1ot( 1920) \ I R ia2GAI*d 232 (232) 91 Ind Cas OCl 
Pxllaif iltigiristrnmt Pilin'] 

9 S«ob«a?mtion« in (192r) A I R 102C AIidfsa(CS3) 49 Mad 5^0 95 Ind 

209 SliHnmwjrttn PjIIai V PmcKalt 4nim<il 

{I«01) 20 Horn 140 (149) 3 Pom L R 591 RA.mn; r 

Jrrrtj i«t (I Jllaincl in A I R I92C Mad C'^3 )) 

10 (1921) AIR l'>21 All 92 (93) CO IndCa«905 GanimlPniT llusatni P^^yun 

11 (1920) A lR192r C'»1S77 (S7S) 90Iod Cas5"5, Imtiln Cl-<ir«n t 

jViivid. 


Article llA 
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Article llA 
Notes 
9—11 


also the undermentioned case 

10 Effect of not filing suit within one year. — An order 
passed under Rules 98, 99 or lOl o( Order 21 of the Civil Procedure 
Code IS, subject to a suit which may be brought under Rule 103, 
conclusive "Where no such suit is filed within the time limited by 
thisArticle, the order becomes finallj conclusive with the result that 
the right of the partj m whose favour it is made becomes conclu- 
sive The party against whom the order has become conclusive 
cannot set up liis right ogam to the property comprised in the order, 
either in a suit^ or even by way of defence to a suit to enforce the 
rights m pursuance of the order * A suit by such party after one 
year from the date of the order will be barred if it is m substance 
one for establishing the right to the present possession of the parti- 
eular property which was the subject of the order ® 

11. Starting point — Time tuns from the “ date of the order ” 
1 e the order under Rules 98, 99 or 101 of Order 21 of the Code of 
Civil Procedure Where a revision is taken against the order to the 
High Court and it is dismissed, time cannot be computed from the 
date of the order in revision* But the period during which the 
revision proceedings were iiendmg may he excluded under Section 14 
of the Limitation Act, if the conditions requisite for the applicability 
of that Section are satisfied * 


12 (1920) A I B 1929 All 610 (612) lU led Cas 725, Zafaryar Hnsan v Umar 
Darai iU Khan (FoUowiog A I B 1926 Cal 377 ) 


Note 10 

la (1920) AIR 1920 Lah 517 (520) 1 Lab 57 61 Ind Cas 787, Chail Behan 
Lai V Rtdar Jfalk 

1 (1924) AIR 1924 Bom 527 (528) 86 Ind Cas 503. Laxman Sndashiv v. 

Govtnd Ganesh 

(1927) AIR 1927 Cal 916 (917) IOC Ind Cas 371, Dexan Mandal y Bhurba 
Kumar. 

2 (1889) 1839 Bom P J 17 (17), Jftngael Antone Lopet v Waman LaKshmati 

{}8S7} ID Had S57 (3D1), r ALgirt/rrat K 

3 (1902) 20 Bom 730 (734 735) 4 Bom L R 513 Mahadev Ranj v Babx 

Chxmnaji (Assignee from minor must sue within one year of assica 
ment ) ^ 

(1901) 20 Bom 146 (149) S Bom L R 594, Bhxmappa v Irappa 
(1920) 53 Ind Cas 21 (22) 16 Kag L R 103 (P C) Baldeo v Kanhaxyalal. 
(1925) 90 Ind Cas 827 (828) (Cal), JCwmitd Charav, Roy v Sambhu Cbaitdra 
Ghose 

(1920) A I R 1920 Cal 842 (843) 59 Ind Cas 772, Molu Dan v Behan Lai. 

Note 11 


1 (1931) AIR 1931 Nag 17 (18) 130 Ind Cas 145 

Lakikmandas t Chmtnxlal 

2 (1931) A I R,1931 Nag 17 (18) ISO Ind Cas 145 

Lalihmandas t Cftunnifal 


27 Nag I, R 251, 
27 Nag L R 251, 
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1 2..*^ To set aside any 
of the following sales: — 
fa) sale in execution of 
a decree of a Civil 
Court ; 

(h) sale in pursuance of a 
decree or order of a 
Collector or other offi- 
cer of revenue ; 
fc)sale for arrears of 
Government revenue, 
or for any demand 
recoverable as such 
arrears ; 

(d) sale of a patni taluq 
sold for current arre- 
ars of rent. 

Explanation, — In this 
article “patni” in- 
cludes any interme- 
diate tenure saleable 
for current arrears of 
rent. 


One year. 


When the 
I sale is con- 
■ firmed or 
would other- 
wise have 
become final 
and conclu- 
1 s i v e had 
'no such 
suit been 
brought. 


Synopsis 

1. Scope of the Article. 

2. Setting aside a sale, meaning of. 

3. Article has no application to the defence set np by the 

defendant in possession. 

9. Suit to set aside a sale on the ground of fraad. 

5. Sale in execution of a decree of a Civil Court. 


6. Effect of setting aside of, or reversal or modification of, 
decree after sale. 


7. Sale in pursuance of a decree or order of Collector or 

other officer of revenue — Clause (b). 

8. “Sale for arrears of Government revenue, or for any 

demand recoverable as such arrears" — Clause (c). 

9. Sale of patni for arrears of rent — Clause (d). 

10. Time from which period of limitation commences. 


Article 12 


Act of 1S77. Art. 12 »nd Act of 1871. Art. 14. 
Same *8 aboTc 
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Article 12 
Notel 


1. Scope of the Apticle — This Article api)lie9 onl^ to suits to 
set aside the sales referred to therein A sale can be set aside bj- a 
person only when it can be said that it is binding on him unless and 
until it 13 set aside This Article will not therotoie ajvplj to cases 
where the plaintiff would not bo Ixiund b> the sale oven if it were 
not set aside It will appl> only where the idamtiff seeks to set 
aside the sale as one who would bo bound by the sale if no such 
suit IS brought ‘ 

Act of 16S9« Section 1» Clause 3 

To suits to set asido the sale o( any property moveable or immoveable sold 
under an e'cecution of a decree of an) Cnil Court not 
Lmitation of one established b> Boyal Charter ivben such suit is mam 
year Smts to set tamable to suits to set aaidt. the sale of any property 
asitJdSrtlej under de moveableotimmovcaWc forarresrs of Government revenue 
crees or for arrears or other demand recoverable id like maimer to suits by a 
of Ooiernvient re putiiecdar or the proprietor of anj other intermediate 
tenue etc 

talook or such 

the sale of ai . , 

decree or order of a Collector or other Officer of Re\euue — the period of one year 
from the date at tvhich such sale was conBrnted or wou3 2otiertvjte haie become 
final and conclusive if no such suit had lecn brought 


other Topics 

Minor — Not properlv represented — Sale is nullity See Note 7, Pt 4 , 

Note 1 i N (2) 

Minor reprc'^nted — Guardian’s negligence does not make sale void 

See Note 5 F N (1) 

Period runs from date of confirmation and not date of sale See Note 10 Pt J 
Person not bound by sale — Article not applicable See Note 1, Pts la, 1 

Sale for arrears of land revenue and sale for recovering Crown debts — Diderence 

Sec Note 8 Pts 3 to 0 

Sale within jurisdiction — Mere irregularities not to be raised Sec Note 8 Pt 11 
Special provision by local Act — Article does not apply See Note 8 Pt 14 

Substance of relief and not form to be considered Sec Note 2, Pt 1 

Voidable sale Sec Note 2 Pt 2 

Void sale See Note 1, Pts 2 to 5 


Article 12 — Note 1 

la See the cases cited in Foot Notes (1) (2) and {3} below 

[Sec rtZw (1808) 25 Cal 179 (lec) 24 Incl App 170 1 Cal W N 039 7 
Bar 222 (PC) Vof* Laf v Knrrabiillin (Where there are 
two sales in execution of the ‘amc projiertj and after the first 


(188“) 11 Horn 119 (123) Pare! h lianchor '> Iia\\alhat 
(1837) 11 Iloin 190(182) T isfinw AeV nt v Pat u7 nndra B1 as7 ar 

V Pitai ibardkar% 
.htibmdas v Sahharam 
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Now a person ma> not bo bound b> a sale — 

1 either becTiUso ho is not a part> to the decree or proceed- 

ing in winch tho sale is held, or 

2 because tho sale itself is null nod void and without 

jurisdiction 

In tho first case, tho sale cannot in fact bo set aside by the third 
party because as hctiLcen the parties to tho decree or other proceeding 
tho sale will bo \ahd and binding In the latter case there is nothing 
to be set aside The plaintifT can, in snch coses, get a declaration 
that his interests are not affected by tho sale,* and oven if ho sues to 

(1S76) 18TG Bom P J 75, Vulnatinth v rinnj/nfc 

(1877) 1877 Bom P J 23G Slmrudhrapfia v Shtdlingappa 

(1883) 7 Bom 188 (100, lOl), Trimbak BaKa v Narayan Bawa (Where 


(1683) 5 All C14 (CIS) 1883 All W N ICS. Nafhu v Badndat 
(1807) 10 All 808 (800) 1807 All W N 71. Natar Ah v hedar Nath 
(1004)20 All 340 (352. 353) 1004 All W N 35 1 All L Jour 53, Jaalft 

Saliai V Manat Khan 

(102S) A 1 R 1028 AW 3G3 (865) SOAIIC86 113 Ind Ca»725 BuloU I>fl» 
V Keirt (Sale null and void — No need to set aside ) 

(18C4) 1804 Sutb W R (Gap) 322(323), Btbee Athuroonxssa v Biijiioonalh 
Banerjee 

(18C5) 2 Suth W R 65 (60) Btbee Sabcorvn v Golam Nujee 
(IBCO) C Suth W R 20G (20C), .Vuddun Mohun Tctiart v Joj/loowiarj Bib» 
(18C7) 7 Suth W B 252 (255), Butneaur^Kundoo v Majtda Bebce 
(18C7) 7 Suth W R 250 (257) Bcng L R Sup Vol C43 (F B) Baboo Jodoo- 
nath V Badhamonee Dossee 

(1672) 17 Suth W R 420 (420 430) Bheem CoyalUe v Khoobiin Sahoo 
(1873) 20 Suth W R 105 (105), Gedroo Sirear v Deharie LaU 


(1933) AIR 1033 Lah 10 (11) 140 Ind Cas 534 Mvlkh Itaj v AToiiait. 

(1882) 4 Mad 178 (170), Venkata Naranah v Subbainma 
(IS^^d) 5 Mad 54 (58), Sadagoixi v Jamtxna Dhai Animat 
(1885) 7 Mad 512 (514) llaji v Itharaman (Where Karn-i%an is not sued 
in a roptesentatne capacitj, a suit bj the other members to lot asido 
tho sale IS not g□^crllcd by this Article as tho sale is uot binding on 
them ) 

(1657) 9 Mad 4C0 (403) .Yilii v Thandamma 

(1805) 18 Mad 478 (470), AnrasimAa A'aidu \ RaMnMmi 
(1607) 20 Mad 118 (120) 7 Mad L Jour 52 <FB) Aflder Jluisain v //u«ain 
[But se« (1024) 4 1 R 1921 bfad 137 (139) 77 Ind Cas C31 47 Mad 
525, P<ir<ini(i«i<i riirtnrT J'ulularuppa r^ernr (Obsorva 
tioiis casual and duter ) 

(1026) 41R192COudh50M5O2) 91 Ind Cas 027. Lachmi Sarain 
v Mr Nateef Fatima 

(191C) 4IR lOlC Pat 815 (310) SG Ind CasCSl Btm Kktlairan 
Pande v itgar Ah ) 

2 (18>.) 18 All 141 (145) 'll 'V N 9, SJ.ir»-i Begin , Ajha «• 

Aliim 

(lt>S7) 11 Bom 420 (432), Shtvaji Yeiji Chatran t Colteet'r cf Batnagin 


Article 12 
Hotel 
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set aside such a sale ife will be regarded as being in effect a suit for 

(1919) \IR 1913 Bom Cl (62) 43 Bom 412 51 Ind Gas 18, J/jr AVia 
Imamllia'? EKsgmttAt ATa^det 

(19U) AIR1914 All 551 (552) . 24jodCasC95, SxlaHam v Suhhtda, Kvar , 

(1637) 11 Bom 130 (132), rtiAnw Keituit. v Bamchandra Bhaikar 
I (1863) 12 Bom 18 (22) 12 Ind Jot 1S9, Daj* Hunat v Dhirajram Saduram 

(1913) AIR 1318 Lah 330 (332) 48 lod Gas 399 1918 Pun Re No 113, 
Jlirn Smjfc v Ghulam Qadtr (Minor not properly represented in 
suit — Decree is not Tolid — Court has no power to execute decree by 
sale of znmor’a property — Sait by minor to sot aside sale — Art 144 
and not Art. 12 applies ) 

(1317) \IR 1917 Mad 616 (619) 34 Ind Gas 429 Moothetufh Eanan v 
Han Skenoy (Where a pofsoo of un»ound mind is not properly 
represented ) 

(1916) A I R 1316 Mad 33 (35) 33 Mad 1076 29 Ind Cas 314, Pasumarfi 
Patjidanna v G Lakthminarasamina (The fact that the decree is 
valid is no ground of distinction If in execution proceedings the 
minor as legal representative i* not properly represented the sale is a 
iiallitj and need not bo set aside under this Article ) 

(1922) \ I R 1922 Lah 447 (443) 67 Ind Gas 547. Alam Dm v Allah Dad 
(Do) 

(1393) 15 All 324 (326) 1893 AU W N 140, Baltiant Bao v Muha}nmad 
Husain 

(1922) \ I R 1022 Pat 445 (445, 446) 70 Ind Gas 714, Mohammad Wahetd 

V Mf Sunder Basi Koer (Reienwe safe without juriidiction — Real 
owner is not affected ) 

(1921) AIR 1524 Pat 504 (505) 78 lud Gas 803, Mohammad Idns ▼ 

Lachumandas 

(1809) 12 Suth W R 276 (277), Srerwitml id! (Jho'e v 5/ia»«a 5oo>i(farr« 
Dassee 

(1869) 12 Suth W R 311 (811, 312) 8 Bcug L B App 144, Mimjmo KhatooK 
T Collector of Jessore 

(1899) 25 Oal 870 (879, 890) 2 Cal W N 300, llarkhoo Singh v Sunsidhur 
Singh 

(1923) A 1 R 1923 Cal 428 (429) 70 Ind Cas 609, Dhirtndra Ertshna v. 

Mohendra Nath 

(1910) AIR 1916 Cal 582 (537, 592) 31 Ind Cas 965, Knshtn Doyal Cir v 
Jrthad Ah Khan 

(1928) AIR 1923 Cal 723 (727) . 117 Ind Cas 552, Krishna Chandra v 
Pn6na Dhan Bhandar Co Did 

(1870) 13 Suth W R 381 (3S5, 366, 990) 5 Bong L R 135, Baboo Har Go-pal 
Doss T Bam Copal Sahee 

(1924) AIR 1924 Cal 833 (841) 5l Cal 776 78 Ind Cas CCI, Bilas Chandra 

V Eajendra Chandra (Sai« i» nullity if there are no arrears of 
revenue Section 33, Bengal Land Revenue Sales Act has no applica- 
tion to such cases ) 

(1907) 5 Cal L Jour 639 (640, 011), Eloktshs Dasi v Abinash Chandra Bose 

(190‘)34 Cal 241 (245, 217) 5 Cal L Jour 385, Sham Lai Mandal v 

A'llrnant Das 

(1907) 34 Cal 811 (620, 821) 5 Cal L Jour 690 11 Cal W N 750 2 Mad L 

Titn 371 (F B), Purna C7itt»nfr<* ' Dtnabandhu 

(1923) MB 1923 Cal 13 (16) . 72 Ind Cas 693, Laht Mohan Sen v Mono- 
ranjan Ghose 

(1914) AIR 1914 Cal 554 (555) 2? Ind Cas 93, Bepm Beliary Bera v 5asJi» 
Dushan 

(1907) 6 Cal L Jour C^O (686, 687). SooAan Sahn v Lala Badri Narayan 
(Article 120 appliea to such a case ) 

(1697) 1 Cal It N 510 (518) SarodaCharan Bandopadhyaya v Kista Mohun 
Dhataeharjee (Do ) 

(1913) 18 Ind Cas 391 (382) (Bom), Prevtroj x Jaiarmal (Where the real 
heir IS not made a party t® it suit brought by a creditor against 
deceased's estate, the decree ^nd silo are nuUities ) 
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such a declai'ation ^ Further, m such cases the plaintiff can ignore 
the sale * Whore ho is dispossessed bj the imrehaser he may bring 
a suit for possession disregarding the sale altogether and his suit 
■would bo governed by Article 142, or some other Article and not by 
Article 12 ® 

(1929) AIR 1929 Cil 454 (45G) 5C Cal 180 117 Ind Cas 534 Gtrtbala 

Drtssiv Aeilnr Nath (Where the transfer of a tenure is complcto before 
I'lsue of the certificate under the Public Demands Recovery Act and 
the transferee is not named m it the sale is a nullity ) 

(1021) CO Ind Cas 529 (531) (Pat) Ohattshyam Chavdhttry v Basdeh Jha 
{\Micre sale i« in contravention of S 158 Denial Tenanej Act the 
sale IS void Suit to declare such sale void is governed by Art 120 ) 
(1903) 5 Bom L R 952 (953), Datto v Ganesli 

[But see (1907) 34 Cal 787 (812) 11 Cal W N 745, ITart Charan 

Smgh V Cimndra httmar Dig'S 

3 (1893) 25 Cal 179 (18G) 24 Ind App 170 1 Callt N C39 7 Sar 222 (P C) 
iloix Lai V Karrabuldm 

(190“) 34 Cal 811 (819) 5 Cal L Jour C9C U Cal W N 750 2 Mad L Tim 
371 (F B), Parna Chandra v Dtnabandhu 
(1868) 9 Suth W R 109 (199, 200), Badha Koonuar v Jankee Koonuar 
(1887) 11 Bom 119 (123) Parekh Jtanehar v Rax Vakkal 
(1913) 86 Mad 883 (3S1) 13 Ind Cas 9G Ananlarazugaru v Narayana 

Ilaiugaru (Article 120 was held applicable to such a declaration ) 
(1871) 22 Suth W R 19G (193), P<i»i« Vadhub Bukshee v Badha Sladhub 
Moioomdar 

(1925) AIR 1925 Cal 1148 (1149) 90 Ind Cas 40 Ahmad Tar Ekan v Df’ia 
Nath Sadhu Khan (When tbe sale uuder the Bengal Land Revenue 
Sales Act is a nullity there is no need to set it aside and S 83 of the 
Act and Article 12 of the Limitation Act are not appbcable to such a 
sale ) 

(1029) AIR 1929 All 073 (678) 119 Ind Cas 852, hatha Bam v Pam Gtr 
(Sale null and void ) 

(1910) 8 Ind Cas 374 (876) 13 Oudh Cas 297. Chauharja Bakshy ill Kamt 
Fatima Bibi (Do ) 

(1897) 10 All 808 (809) 1897 All lA N 71. Aarar Al* v Kedar hath (Do) 
(1891) 18 Cal 526 (533), Dakhtna Chum v Bilash Chundtr Boy (Sale void 
for want of jurisdiction ) 

[See (1921) AIR 1921 Pat 193 (199) 6 Pat L Jour 373 02 Ind 
Cas9C2(FD) Bare Krt$hna Sen v Vtneshchandra Dull (Do) 
(1887) 11 Bom 429 (432 433} Shitayt Yesj% Chavan v Collector of 
Mafnajw'v /Do,* 

(1694) 16 All 6 (9) 1893 All W N 141 Chunnt v Lata Bam (Do ) 

(1916) AIR 1910 Pat 375 (331) 35 Ind Cas 404 Jahnan Prasad 

Singh \ Oharbaran Dubev (IX> ) 

(ID-^T) AIR 1927 Cal 761 (782) 54 Cal C24 105 Ind Cas 193, 
Ut iam(ii ee Dasya I Jafan Betra (Do) 

(16S5) 12 Cal SO" (811) J am Lall Moitra r Bama Sundarx (Do)) 

4 (1905) 82 Cal 290 (312) S2 1ndAip23 OCalAlNSOl 2 All L Jour 71 7 
BomLRl 1 Cal L Jour 564 6Sar7S4(PC) Aliiaray? lal v Daim 
6 (1911) 11 Ind Cas 70 ("C) (Lab) Sat/ un dtn r Hat ‘'raj 

(1907) 34 Cal 711 (71") 84 Ind 4n* 136 4 411 D Jour 46" 9 Bom L R 
743 C Cal L Jour 17 11 Cal \\ N 617 17 Mad L Jour 853 J Mad 
Ij Tim 897 (1* C) inanda Pershad ^ I rasant amoyt Dan 

• Cal L Jour C9«j 2 Mad L Tim 
ndhu 

• %olCl3(FB) a'h 

(ISTT) 7 Suth \\ R 252 (255) I utnet-vr Aundxi » J/aycJi DeUe 
(1<;C<5) 9 Sutb 3\ R l'>^ (!'>*, 200). / 'dlahccmvar t Jartee Foonvar 


Article 12 
Notel 
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To SET ASIDE CERTAIN SALES 


Article 12 
Note 2 


2. Setting aside a salOi meaning of. — Whether a suit 
instituted is for setting aside a sale or not is to bo decided not 
from the form of the relief but from a consideration of the substance 
of the relief sought bj the plaintiff * It has been seen already 
that if the sale is a nallitj which the iilamtiff ma> disregard, this 
Article will liave no application even if the plaintiff in terms seeks 
to set aside the sale, as there is m reality nothing to sot aside If 
however the sale is onlj voidable at the instance of the plaintiff, ho 
cannot avoid the application of this Article bj seeking reliefs which 
though different are inconsistent with the validity of tho sale ® ‘ The 
Limitation Act protects bona fide imrchasoi'S at judicial sales by 
providing a short limit of time within which suits may bo brought to 
set them aside If tho protection is to be confined to suits which 
seek no other relief than a declaration that the sale ought to be set 
aside and is to v anish directly some other relief consequential on tho 
annulment of the sale is sought, the protection is exceedingly small 
both the letter and the spirit oi the Limitation Act requite 
that this suit, when looked on as ft suit to set aside the sale, should 

(1S75) 21 Suth \V R 302 (302) Tonno Itam Go$smn v Mohetsur Gessain 
(188l)188lAllWN 100(110) Vtr hhanv Kadam Stngh (Where the suit 
IS by a Hindu son tor po«sc*&ioD of bss share of ancestral pr^rty 
from a purchaser of bis fathers interest in execution of a decreo 
against the latter alone Art 12 » not applicable ) 

(1904) 2G All 340 (352 353) 1904 All W N 35 1 All L Jour 53 Jwala 

Sahai T Maitat Khan 

(1924) AIR 1924 Lab 890 (397) H 1°^ Cas 822 Aemi A/inii v ^nr« i 
(1897) 20 Mad 118 (120) 7 Mad L Jo«r 52 (P E) Xadar Husaxn v Husam 
Sahib 

(1929) AIR 1929 All 073 (673) llO Ind Cas 652 Ifatha Ram v Pam Qir 
(1923) AIR 1928 All 803 (865) 50 All 686 113 Ind Caa 725 Bulali Dal 
V hesn 

(1871) 15 3uth W R 311 (311, 312) 7 Beng L R 235 Lalla Goondur Lall v 
Jlubeeboomssa 

(1931) AIR 1931 ftlad 724 (725) l31 Ind Caa 184 Kootoorhngam Ptllax v 

Sennappa Jleddtar (Want of notice aa required by S 112 of tho 
Madras Estates Land Act makes the sale a nullity ) 

(1935) AIR 1935 P 0 139 (143) 14 Pat 611 C2 Ind App 224 157 Ind Cas 

405 (P 0) Kedar Nath GoenAo '/ Rant 2^aratn Lai 

HoteZ 

1 (1886) 9 Mad 57 (60) 9 Ind Jur 385 Stiarama v Si(6r«niniij/n (Where tho 

plaintiff admits the yalidity of the sale but only claims a port on of 
sale proceeds this Article has no application ) 

2 (1901) 25 Bom 337 (352) 27 Ind App 216 5 Cal W N 10 2 Bom L E 927 

10 Mad L Jonr 868 7 Bar 739 (PC) Valfcni-jimv iVar/mn 

(1920) AIR 1920 Mad 1190 (1192) 93 Ind Cas 31 Narayana Natchen v 
I enkatasamt Naieken 

(18GC) 5 8uth W R 123 (124) Srecnf«ltV Dossce v Sheebanee Dabia 
(1874) 22 Suth W B 84 (86, 87) Ram Kanlh Choudhry v Kalee ilohitn 
Mukerjte 

(1883) 5 All 573 {5"6) 1883 All W N 158 Parshadt Lai v iluhammad 

Zaxn ul nbdin (Plnntiff cannot obtain possession of the properties 
sold at the sale without getting the sale itself set aside winch relief is 
barred under this Article ) 

(See also (1919) AIR 1919 Pat 574 (576 570) 74 Ind Cas 202, 

Botdro Stnpk t Mtghu Singh 
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fall within the prohibition of the Article."* Thus, if the reprosenta- 
tivcs of a deceased mortgigor, bound by a sale, bring a suit for 
redemption, it will ho considered in ofTect to bo a suit to sot aside 
the sale.* Similarlj , where a minor impeaches a sale on tlio ground 
of fraud or collusion on tho part of his guardian who represented 
him in tho execution proceedings, but brings a suit for possession, 
such a suit would he a suit really to sot aside tho sale.® Where the 
plaintiff prajs for possession of the proiierty purchased by him or in 
the alternatiro for refund of the purchase money, the suit is in effect 
one to set aside the sale ® 

3. Article has no application to the defence set up by the 
defendant in possession. — The Limitation Act applies only to 
the institution of suits, and has no application to the defence set up 
by tho defendant * Thus, where tho defendant was in possession on 
the date of the suit and the plaintiff filed the suit to enforce his 
rights under a sale held by the Court, the defendant was held not 
barred b> xirtuo of this Article from contending that tho sale was 
inrahd* even though a suit by him to set aside the sale had been 

(1028) A I R 1028 Pat CIS (017. CIS) 8 Pat 122 nTETcTro^, 
Daldto Das Birla V Lat Nihnnn* Kaih (A suit for a decUra 
tioii that a rent saW nas not so id fact and did uot pass the 
tenure is in cUcct one to set aside Ibe sab aod this Article is 
applicable )] 

5 (1001) 25 Bom 337 (352) 27 lad App 210 2 Bom L R 027 5 Cal W N 10 

10 31ad L Jour 308 7 Sar 7JJ (P C), Slalkarjun v Narharx 

(lOlC) AIR 191C Put 315 (310) 3C lod Cas C81. Ham Khetauan t Asgar 
Ah (If 111 order to restore a property to pUintifl it is cccessary to set 
aside the sale, the Court will, subject to this Artxcte, set aside the sale 
even if there is no prajer to set aside the sale ) 

i (1020) AIR 1020 Pat 823 (321) 110 Ind Cas 513. Dhan Prasad v Dhirgu 
Kath 

(1008) 0 Cal L Jour 710 (720) 11 Cal W N 1078. Raw Taran Gosuami v 
Hetnesuar Malta 

(1017) AIR 1017 Pat 352 (853) 37 Ind Cas 833. Itanjtt Prasad v Pam- 

jathan Patidet/ 

(1017) AIR 1017 Pat 093 (GOl) 31 Ind Cas 268 1 Pat L Jour 160, Dliola 
Jhay Kah Prasad 

Vi Viuli Vj Vutrt JvniAmHU 

6 (1020) AIR 1020 Lah 417 (118) 1 Lab 27 55 Ind Cas 833. /mam Dm ▼ 

Puran Cltand 

C. (18SC) 10 Bom 211 (217), Mohamed Sat/ad Phaki v Moirojx Dala Dhai 

Note 3 

1. (1921) A I R 1021 Bom257 (258 250) 45 Bom 45 59 lud Cas 118, 3/a Weo 
.Yarrtyon \ .Sadasliti Keshao 

(1922)07 Ind Cis SOI (&08) (Eih). Tara Cfcand t .15<IiiI ihad 

(1910) AIR 1910 Lab 22 » (223) 32 Ind Cas 435 1910 Pun Re No 1. 
(tolnl Chand \ }ttadar Mat 

[See also (1920) 1 1 11 192'; 31 (34) 91 Ind Cas 420, Dvifcauppa 

DJjiirmai*i>cJ V J'radhxnaj pa \ J 

[But see (1911) 10 lad Cas oo (J3) (Cal), /iimsoaa CfcowJliarani t 
-Yalxiliimar Smlm ) 

2 (1921) 4 1 R lO'Jl Bom 257 (25-') 59 Ind Cas US 45 Horn 15. 3/alijJer 
Xarat/anx Nifii’ii Kexhrr 

(1907) SO Mad 411 (115) 17 Mad L Jour 2'J4, Tmla'sc^ -liyir r. 

/i-irrf / I'cher 


Article 12 
Notes 
2—3 
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jlrtiole 12 
Notes 
3—5 


dismissed as timo-barred * 

i. Suit to set adds a sale on the ground of fraud. — See 
also Section 18 a?iic and Article 95 tn/ra 

According to the general principle of law, this Article will not 
apply where another more specific Article is applicable to the case 
Where a sale is sought to be set aside on the ground of fraud, the 
suit will be governed by Article 95 infra and not this Article * It 
has been held that this Article is intended to protect only bona fide 
purchasers at judicial sales by providing a short limit of time within 
which suits may be brought to set them aside ® 

5. Sale in execution of a decree of a Civil Court. — In what 
cases does a suit lie to set aside a sale in execution of the decree of 
a Civil Courts In order to answer this tiuostion it is necessary to 
refer to the following provisions of the Code of Civil Procedure — 
Section 47 of the Code provides that “all questions arising between 
the parties to the suit m which the decree was passed, or their repre. 
sentatives, and relating to the execution, discharge or satisfaction of 
the decree, shall be determined by tbo Court executing the decree 
and not by a separate smt ’ * 

[See also (1907) 80 Mad 218 (219), Hamanasars v ViU^MJicam* i^atk ] 
(But t 


8 (1910 AIR 1916 Lab 229 (229) 82 Ind Caj 485 1916 Pun Re No 1, Ookal 
Chand v Ntadar ilal. 

Note 4 

1 (1886) 9 Mad 457 (460), TenialopaM* V Subramanya 

(1911) 34 Mad 143 (150) 7 Ind Oas 60, Tenkatasuryanarayana Jagapatki 
raju V Gulugurt Bapiraju 

(1884) 6 All 406 (414) 1884 All W N 140. Natka Stnffh V Jodka Sinyh 
(1887) 11 Bom 119 (123, 125), Parekh Sanchor v Sai Vakkaf 
(1878) 3 Cal 300 (302, 303), Bkooban Chunder Sen v Pamsoonder Surma 
(1907) 34 Cal 241 (245) 5 Cal li J 365, Shamlal Vandal t iVi27>iany Pas 
(1909) 4 Ind Cas 70 (71) (Cal), Paneh Sour* GfiosJi v Prangopal ZIukerjee 
(1926) AIR 3926 Pat 401 (403) 96 Ind Cas 529 5 Pat 759, Pamishwar 

Noratn Singk v Jlfofcattr Prasad 

(1926) AIR 392C Pat 47 (48) 90 Ind Caa 825, Pamesiiar Narayan Singh 
V VahabsT Prasad 

(1933) AIR 1933 Fat 478 (480) 149 1 C 129, Vadho Saran v Manna Lai 
(1870) 2 N W P n 0 B 180 (181), Sheo Sahae Pandey y Mt Ralta 
Seebee (Where there la no fraud this Article will apply ) 

(1881) 1881 All W N 83 (39), Pam Saruy v. Paghunandan (Do ) 

2. (1886) 9 Mad 457 (460), yen! atafath*y Subramanya 

(1901) 25 Bom 837 (352) 27 Ind App 216 5 Cal W N 10 10 Mad L Jour 
SC8 2 Bom L B 927 7 Bar 739 (P 0) Malkarjiin v Narhar* 

(1907) 34 Cal 241 (245) 6 Cal L Jour 385, Shamlal Mandal y NilmamPas 

Note 5 

1 Su*i vas held barred in the folloiixng cases as being by a party to the 
preiioussuil — 

(192C) AIR 1926 Lah 490 (493) 97 Ind Cas 181, Dansi Dhar y Muham- 
mad Snleman 
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Order 21 Rule 92 of the Code provides as foibns ; 

“1. Where no application is made under Rule 89 or Rule 90 or 
Rule 91, or ^^bore such application is made and disalloned, the Court 
shall make an order conSrming the sale, and tbereujion the sale shall 
become absolute 

“ 2 Where such application is made and allowed, and where, in 
the case of an application under Rule 89 the deposit required by that 
Rule 13 made within thirty days from the date of the sale, the Court 
shall make an order setting aside the sale 

“Provided that no order shall bo made unless notice of the 
application has been given to all peri>ons affected thereby 

“3 No suit to set aside an order made under this Rule shall be 
brought by any person against whom such order is made 


(1926) AIR 1920 Nag 267 (270) 02 Ind Cas 241. Sadasheo v Kartm 

(But where miDor is represented, the (act that the guardian was 
negligent does not render the sale toid Hence a suit to cet aside the 
sale 18 barred by S 47 ) 

(1894) IC All 5 (9) 1893 All W N 141, Ckunnt v lahx Bam 
(1917) A I R 1917 P C 121 (123) 41 Had 403 45 Ind App 54 44 Ind Cas 
855 (P C), Ganapathi 3i'tidaliar v Krt^hnatnachonar 
(1916) AIR 1918 Lah 182 (183) 43 Ind Cas 712. Pala Sxngh t JIarnama 
(1862) 5 Had 217 (219), Fxraraghata Ayyangat t Venlataeharyar. 

(1921) AIR 1921 Bom 285 (2$8, 289) 45 Bom 174 53 led Cas 231, Bkat. 
ehand Kirparam ▼ RnnehAodJas 

(1905) 82 Cal G91 (69G) 1 Cal L Jour SCO, Barkamdeo Narayan v 
Biti 23aru2 Bondi (Section 47 will bar a suit to set aside a sale under 
tba Bengal Public Demands Recovery Act ) 

(1926) AIR 192C Cal 107 (108, 109) 91 Ind Cas 79C, Basania Kumar v 
Ilerendra Nath (Under the Bengal Public Demands Recovery Act a 
suit to set aside the eaU on any o( the grounds, which could be taken in 
an application to set aside the sale under S 22 of the Act, is barred ) 
(1899) 22 Mad 347 (319) 9 2Iad L Jour 9S. 3faswi» Palhult v Pahuran. 
(1908) 80 AU 14C (148) 190SAnWK49 5 All L Jourl21, A'u^ianv Umroo. 
(1901) 1 All L Jour 3C0 (363), Jfanjl* Prasad v Pat* Barn, 

(1905) 2 AU L Jour 123 (124), 3Iadan VoAund Lall v Jartna Eaulapurt 
(1915) AIR 1915 All 70 (72) 37 All 165 27 Ind Cas 795 (F B), Lat 

Bahadur Stngh r Abharan Stngh 

(1912) 14 lud Cas 780 (781) (Bom), Sahadu Uanayi ▼ De*lya Jaba ITakar 
(1906)23 All G81 (GS2) 3AllLJour45G 1900 Ul W N 206, Gayn Prawd 
Hisir V h^ndhar Singh 

(1903) 85 Cal G1 (06) C Cal L Jour 320 11 Cal W N 1011 (F B), liftufwA 
5ildor V Btiidrt Lall 

(1916) AIR 1916 Lah 196 (193) 33 lud Cas 802 1910 Pun Re No 18, 
Zrthr Biksh V Sanjhe Khan 

(1907) 30 Had 313 (315) 1‘ Mad L Jour 103 2 Mad L Tun 181. Huf/ii* v 

Aorup/KJri (Though the proptrtj maj have been purcha'cd by a 
stranger ) 

(1903) SO Cal 142 (147) 7 Cal W N S05, Colin* Ahad v Judhis’er Chandra 
(But see (1917) AIR 1917 Mad 318 (320) 39 Mad 1031 32 Ind Cas 

391. Srsfcojirt P-M V Tirg^turt Jogjinadham (Suit assumed 
to lie and Article 12 appli -d — Submitted not correct ) 

(1920) M R 1920 Lah 417 (ll*?) 55 Ind Cas 633 1 Lah 27. /mant 

Dm T Puran Chand (Do )] 

2 (I'O") 29 All I'V', (50-2) 811rlApp 37 9IVmLR83 SCalLJourlSS 
11 Cal W N S93 17 Mad L Jtur 112 2 Mai L Tim f (PC), Gaj. 

rajmat* rrcroin ▼ tl6ar J/tcarin 


Article 12 
Note 5 
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jlrtiole 12 
Notes 
3-S 


dismissed as time barred * 

4. Salt to set aside a sale on the ground of fraud. — See 
also Section 18 ante and Article 95 tn/ra 

According to the general principle of law, this Article will not 
apply ^\here another more specific Article is applicable to the case 
Where a sale is sought to be set aside on the ground of fraud, the 
suit will be governed by Article 95 tn/ra and not tins Article ^ It 
has been held that this Article is intended to protect only bona fide 
purchasers at judicial sales by providing a short limit of time within 
which suits may be brought to set them aside ^ 

5. Sale in execution of a decree of a Civil Court. — In what 
cases does a sutt he to set aside a sale in execution of the decree of 
a Cull Court’ In order to answer this question it is necessary to 
refer to the foDowing provisions of the Code of Civil Procedure — 

Section 47 of the Code proMdes that "all questions arising between 
the parties to the suit m which the decree was passed, or their repre- 
sentatives. and relating to the execution, discharge or satisfaction of 
the decree, shall be determined by the Court executing the decree 
and not by a separate sutt ' ^ 

[S<e flho (1907) 30 Mad 218 (249), JIamrtnnsdrt v Vulhustaam* ] 
(But • 


8 (1910) AIR 1910 Lab 229 (229) 82 Ind Gas 185 1916 Pun Re No 1, Qohal 
Chand v Nxadar ital. 

Note 4 

1 (1386) 9 Mad 4S7 (400). 'TtfnlrdltfpolAi V Sabromanyrt 

(1911) 84 Mad 143 (150) 7 Ind Cas 00, YenKataiuryanarayana Jagapaihu 
rajuf Gulugurt Bapiraju. 

(1884) G All 406 (414) 1884 All W N 140, Natha Singh v Jodha Singh 
(1S87) 11 Bom 119 (123, 125), FareKh Ranchor v Ra» Yakhat 
(1878) 3 Cal 300 (302, 303), JDhooban Chunder Sen v Bamsoonder Surma 
(1907) 34 Cal 241 (245) 6 Cal L J 385, Sfcamlal Mandal v Nibnany Das 
(1909) 4 Ind Cas 70 (71) (Cal) Ranch Lour* Ghosh v Prangopal ZIukerjee 
(1926) AIR 1920 401 (403) 96 lad Cas 529 5 Pat 759, Ramtshnar 

Narain Stngh v ilahatnr Prasad 

(1926) AIR 192C Pat 47 (48) 90 Ind Cas 825 Rameswor Narayan Singh 
T JdahobiT Prasad 

(1933) AIR 1933 Pat 473 (460) 149 1 O 129, Maiho Saran v JTofma Lai 
(1870) 2 N W P II C B 160 (181) Sheo Sahne Pandey t Ml Ratla 
Beebee (Where there u no fraud this Article will apply ) 

(1S81) 1881 All W N 38 (39), Ram Sarup v. Raghunandan (Do ) 

2. (1660) ’ 

(1901)' ,Jour 

(1907) 34 Cal 241 (245) 6 Cal L Jour 365, Shamlal Zlandal v Nilmani Das 

Note S 

1 Suit teas held barred t» the follotting cases as being by a parly lo (he 
preitous suit — 

(192C) AIR 1920 Lah 490 (493) 97 Ind Cas 181, Bansi Dhar v Zluham 
mad Suleman 
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Order 21 Rule 92 of the Code provides as follons 
“ 1 Whoro no application la made under Rule 89 or Rule 90 or 
Rulo 91, or ^\boro such application is made and dlsalIo^^ed, the Court 
shall make an order confirming the sale, and thereupon the sale shall 
become absolute 

“ 2 Where such application is made and allowed, and where, m 
the case of an application under Rulo 89 the deposit required by that 
Rulo 13 made within thirty da>s from the date of the sale, the Court 
shall make an order setting aside the sale 

“Provided that no order shall be made unless notice of the 
application has been giien to all persons affected therehj 

“ 3 No suit to set aside an order made under this Rulo shall be 
brought bj an^ person against whom such order is made ' * 


(192G) AIR 192G Nag 2G7 (270) 92 Ind Caa 241 Stidasheo v Aoriw 

(But where mmor la represcoted the tact that the guardiau was 
negligent does not render the sale void lUocc a suit to set aside the 
sale J3 barred by 8 47 ) 

(1891} IG All 5 (9) 1893 All W N 141 CA«nn» t Lola Bain 
(1917) A I B 1917 P 0 121 (123) 41 Mad 403 iSlniAppSi iiJndCas 
655 (P C) Ganapathi iludahar v KnshnatnaehaTtar 
(igi6)AIR1918Lahl62 (183) 43 lDdCa$712 Pala Singh ^ Harnama 
(1862) 5 Mad 217 (219) FtrarajJiata Ayyangat ▼ Venlalacharyar 
(1921) A I B 1921 Bom 265 (298, 260) 45 Bom 174 53 led Cas 231, Shai 
chand Sirparam v Itanehhoddas 

(1905) 82 Gal GDI (69G) 1 Cal L Jour 360 Barhamdeo Narayan Singh ▼ 
Btbi Ba«u2 Dandi (Section 4? will bar a suit to set aside a sale under 
the Bengal Public Demands Recovery Act ) 

(1926) AIR 192C Cal 107 (108 109) 91 Ind Cas 796 Datania Kumar v 
f/<«ni!ra Nath (Under the ^ngat Public Demands Recovery Act a 
suit to set aside thesalo on any of the grounds which could bo taken in 
an application to set aside the sale under 8 22 of the Act, is barred ) 
(1899) 22 Mad 847 (819) 9 Mad L Jour 93, Vaj/an Pathuti v Pakuran 
(1909)80 All 14G (148) 190SA11WN49 5 AllLJourl21 Atshanv Umrao. 
(1904) 1 All L Jour 300 (863), Vangli Prasad v Paf* Ram. 

(1905) 2 All L Jour 123 (I**!) Madan VaAund Lall v damns Raulapurx 
(1915) AIR 1915 All 70 (72) 37 All 1G5 27 Ind Cas 795 (F B) Lai 

Bahadur Singh v Abharan Sit gh 

(1912) 14 Ind Cas 780 (781) (Bom) 5a;isdu Vanajir DtKlja Jaba Mahar 
(1906) 2S All C81 (C32) 3 All L Jour 450 190C All W N 206 Gaya Prasad 
Jltsir V Bandhar Sinjh 

(1903) 35 Cal Cl (06) C Cal L Jour 820 11 Cal W N 1011 (F B), Ashulosh 
Stkdar V Dihari Lall 

(1916) AIR 1916 Lah 190 (198) 89 lud Cas 602 191C Pun Re No 18 
irehrBikshy Sanjhe Khan 

(1907) 30 Mad 313 (315) 1' Mad L Jour 1C3 2 Mad L Tim 181, Mulhii v 
Karuppan (Though the projntt} maj have been purcha'cd by a 
stranger ) 

(1903) 30 Cal 142 (147) " Cal W N 805 GoMm Ahad v J udhister Chandra 

(Buts-- * 1 


(1920) A I R 19’0 Lall 417 (118) 55 Ind Cas 833 1 Lah 2', Jmam 

Dm V Puran Chand (Do)) 

2 (190") 29 All IV (202) 31 Ind App S' 9 Eon L R 63 5 Cal L Jour 139 
11 Cal W N 393 17 Mad L Jour 112 2 Mad LTitn 17 (PC), Gaj 
rajmah Tecrain v 416ar Ifusiin 


Article 12 
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It follows tliat it IS only in cases not falling witlim the piohibi 
tioDS referred to abo\e that a suit maj lie to set aside a sale m 
execution of a decree*^ 

Illiist} attorn 

1 A obtained a monoj decree against B, a Hindu father, and, 
in execution of the decree brought the properties belonging 
to the joint familj of B and his sons to sale C purchased 
the properties in court auction Bs son D filed a suit for 
getting the sale set aside on the ground that he was not a 
party to the suit against B and that the sale is not binding 
on the family property It vvas held that the suit was 
maintainable and that it was governed for purposes of limita 
tion by this Article The prohibition under Section 47 does 
not applj as D was not a party to the suit against A The 
auction sale of fainil> proportj in execution of a decree 
against the father of a Hindu family will cover not onlj the 
fathers share but the sons shares as well and the sons who 


(1930) AIR 1930 All 55C (557) 123 In<3 Cas 231 Mt Tndar Koer v SJtah 
Pharam Naratn 

(1930) air 1930 All 578 (579) 123 Ind Cas 755 Clnraunjt Lai v Uhwar 

Das 

(1902) 2r Bom 40 (42) 3 Dorn L R 463 Damolar BhaxtsJiel v Tnmbak 
t mayal 

(1919) SIR 1019 Cal 411 (418) 51 Ind Cas 972 JaycUsh Bhatlaeharji v 
Bama Sundart Dasya 

(1915) Al R 1915 Mad 150(155) 26 led Cas 8G9 Grace Dosantund lihodes 
T Padmanabha Chfitiar 

(1923) A I R lO’S Mad IISS (1139) 113 Ind Cas 873 Veena\shi v 

PiiZaniapp<t Thetan 

(1929) A 1 R 1929 Lah CIS (C19) 119 Ind Cas 451 Badhx v Bnta Mol 

(1929) AIR 1929 Nag 130 (131) 25 Ni^ L R 68 113 Ind Cas 49 Tu\a 
Bam y Sahharamsa 

Once the sale ts con/Srmed the purchaser gets n yood title to the property 

and ts not to he redeemed subsequenUy by the viortgagor 

(1907) 80 Mad 313 (315) 17 3Iad L Jouf 161 2 Mad L Tim IBl Mulhuy 
Karuppan 

(1S9G) 18 All 325 (3‘’7 323) 189G \1I \V N 94 Torn Chand v Imdad 

Husain 

(1915) A I R 1915 All 70 (72) 37 All 1C5 27 Ind Cas 79o (F B) Lai 

Bahadur Stngh v Abharan Singh 

(1914) AIR 1914 All 343 (34G) 36 AU 51C 24 Ind Cas Cl^ Sifdar Singh 

V Ratan Lai 

(1927) AIR 19‘’7 Mad 1135 (1136) 101 Ind Cas 89 Clunnahannu Fada 

yachts Parat instia Mtidaliar 

(1923) AIR 1923 Cal 121 (126) 76 Ind Cas 241, Jagadish Chandra Deo v 
B/mfcaiicsIiufli' Vtlrn 

(1917) A I R 1917 Mad 592 (593) 32lndCisCll irjiina Beddi 'f \ enhata 
chala Asart 

2a(18S5)ll Cal 2S7 (‘^2) Ma&oninl Ilossevi v Purundur Hahto (Suit 
against stranger purchaser in court auction ) 

(1923) A I R 19^3 Bom 62 (63) 67 Ind Cas 857 4G Bom 914 Nomb/wlla v 
Hagnppa (Do ) 

(1B77) 2 Cil 93 (101, 101) Ibdool Himsoor y ildilllamtd (Do) 

(1912) 14 Ind Cas 780 (781) (Bom) Skalu Vanaji v Deih/a Jaba Mahar 
(Suit against stranger purchaser of property not saleable under decree ) 
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would thus bo hound bj tho salo cannot claim thoir shares 
unless thej get tho sale set aside * 

2 A obtains a decieo against H and in execution thereof brings 
tho properties of B to salo A has no |>ernnssion to bid at 
the salo but purchases tho properties bcnami in tho name of 
C. B sues C for sotting aside the sale on tho ground that the 
purchase is iniahd on tho ground of want of permission to 
bid It has been held that such a suit will be governed by 
this Article * Tho reason is that for the purposes of procedure 
C must ho regarded as a stranger even though he is a hcnami- 
dar for A. and that therefore Section 47 does not apply ® 
Nor will sub rulo 3 of Order 21 Rule 92 apply to tho grounds 
on which the salo i^ sought to be set aside 

6. Effect of setting aside of, or reversal or modification of 
decree after sale. — Where a decree m execution of which a sale is 
held IS modified or reversed m appeal or set aside in other proceed- 
ings, the question arises as to what the effect of it is on tho rights 
of tho auction purchaser The answer would depend on whether the 
purchaser is a bona fide stranger or whether ho is a party to the 
decree or tho proceedings such as the deciee holder himself There 
IS always a groat difference between decree holders who purchase 
under their own decrees and who have notice of and are bound by 
the proceeding-* in which tlie decree is varied, or set aside, and bona 
fide purchasers who purchase at a court sale at a time when the 
decree was a valid decree and when tho order for sale was a valid 
order * In the former case tlie decree holder or a party to tho decree 
always purchases at a sale subject to the icsuU of any proceedings to 
set aside or modify tho decree * Tho remedy of tho judgment debtor 

3 (1C20) AIR 19i2C ’Mad 1190 (1102) 09 lod Cas 31, Nnrnynna Naiclen y 

VenKatas<xnt% XatcKtn 

(1875) 25 Sutb B 148 (150) Vl Anoorayee Kooer y J/< Bhngobutty 
Kooer 

4 (1927) AIR 1927 Mad 1185 (1189) 101 lud Cay 69 C/nniitjAnMnw Paiimjnchx 

V Prtramnntn l/tiiialjnr (Suit acunst bcnamidar as well as a 
decree holder ) 

(1022) AIR 1922 I’ C 330 (338) C7 Ind Cai OH 49 lod App 312 1 Pat 

733 (P C) nndhn Knshnn t ‘•aftav (Dicree holder had 

111 thu CISC purchased biclr the projurts from the Icnaniidar and 
stood for the purposes of procedure in the henamidar s shoes ) 

[Sff nJM (191G) A I R 19IG Horn M (GJ) 39 Ind Cas 3 41 Dorn 357, 

tinncjA ji'irmt/riTi y Cojktl 1 isfmu ) 

6 (1920) AIR 1920 Doin 90 (91) 44 Horn 352 50 Ind Cas 319, Ramchandra 
I V Ctijtinan Vrtrnwn 

Note 6 

1 ( 18 <is) 10 All irr (172) 15 Ind App 12 5 129 (P C). Za,n ui ibdtn y 

Mwlinminn I iijar <lt 

(ISCS) lOSuthW R 151 (155) 1 IVng L R A C 56 Jon Ah y Jon il, 

Choir Ihru 

(1«0;) Isa: All W K 2s (29) ‘In f tin msvi t Vou^m I^l 

(102(-) MR lO’f Atad 7i (-0 81} 4^ Mad 7CT 91 Ind Cas 16 luMnan 

T Ch(ltio}}-iChrlU, 

(1900) 27 Csl PIO (sn M4) 4 Cal \\ K fa', UnfJ Mai y R.jy. 

2 (1^97) isQT All N\ K 23 (29) SaiJ wti risas t t/uii 7 u Lai 


Article 12 
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fi — 6 
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IS bj of restitution under Section 144, or an application under 
Section 47 of the Ci\il Procedure Code But a stranger purchaser 
acquires, however, a good title to the properties purchased by him, 
and the sale m his favour cannot be set aside on the ground of 
any subsequent variation or cancellation of the decree, as he is not 
bound to inquire into the correctness of the decree in execution 
of which the sale is held ^ Thus, the mere fact that the judgment, 
debtor had a cross.dccree against the decree holder at the time of the 
sale* 01 that it is found that the decree had been satisfied on the date 
of sale® will not render the sale invalid as the purchaser is no more 
bound to inquire into the correctness of an order for execution than 
be 13 as to the correctness of the judgment upon which the execution 
issues ® In such cases, if the judgment debtor files a suit to set aside 
the sale, it will be governed bj this Article ^ 

7. Sale in pursuance of a decree or order of Collector or 
other ofDcer of revenue — Clause (b), — The word ‘‘order” 
occurring in clause (b) of tins Article refers only to judicial and not 
to administiative orders * In Sakkaram Vithal Adktkart v The 
Collector of Batnagin,* Westropp, C J , observed as follows — 

"Each branch of the clause contemplates a deliberate proceeding 
taken upon due notice to the person atfected, and with an opportunity 
to him to take steps to avert the evil of an unauthorized sale before 
it IS consummated In tbe case of sale» under a decree of a Civil 
Court this IS too plain to require any exposition In the case of 
revenue defaulters, or of debtors to Government standing m tbe 
game position, ample piovisions for notice and for opportunity to 
provont needless injury are made in the laws authorizing distraint 
and sale This being evidently the general principle of the clause 
that a deliberate and public proceeding of a judicial, or at least of a 
quasi judicial character, shall be held a justification for refusing 
further inquiry after the lijtee of so short a period as a year, we 


(18G9) 10 Suth W R 154 (155) 1 Bcng L E A 0 56, Jan Ah v Jan Ah 

Chotidhry 

(1900) 27 Cal 810 (813 814) 4 Cal W N C93, Stl TJmtdmal v Srxnath Ray 
(Remedy of judgment debtor la by way of application under S 47 ) 

3 (1917) AIR 1917 Slad 250 (253) 34 Ind Cas 760, Raghainn'hart v Mahomed 

Rowther 

(1922) 64 lad Cas 611 ( 611 ) (Cal), <7opof Por«» v Stcarna Reua 

4 (1887) 14 Cil 18 (25) 13 Ind App 100 4 Sar 746 10 lud Jur 423 (P 0), 

Feaa Mahlon v Pamk%s}ten Singh 

5 (1899) 15 Cal 557 (563) Vothura Mohan Ohose v Ahhoij Kumar Milter 
(1897) 21 Bom 463(404) I’ellnppnT Ramchnndra 

6 (183') 14 Cal 18 (25) 13 Ind App KW 4 Sar 746 10 Ind Jur 423 (P C), 

Petca Mahlon y Ram Kuhen Singh 
(1897) 21 Bom 4G3 (464) Pef/appa t Pamchandra 

7 (1893) 5 All 573 (576) 1833 All W N 158, Parshadi Lai y Muhammad 

Zain u2 a5<fin 

Note 7 

1 (1671) 8 Bom II C R A C 219 (225, 226) (F B), Sahharam PilJial Adhikart v. 

The Collector of JIatnagm 

2 (1871) 6 Bom II 0 R A 0 219 (225, 226) (F B) 
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cannot reasonably suppose that a case was intended to be included m 
winch, as m the one before us, there may have been none of those 
preliminary proceedings which afford a prima facie safeguard 
against wrong to an owner of property. Taken where it stands in 
the clause, the branch of it which wo are especially considering 
seems not intended to applj to orders of the administratiie kind 
issued at the mere discretion or caprice of a revenue officer " 

A suit to set aside a sale of property lo pursuance of a certiGcato 
issued under the Bengal Public Demands Recovery Act is governed 
by clause (b) of this Article ^ The certificate under that Act is 
equivalent to a decree of a Civil Court (Section 16) and therefore at 
the sale only the right, title and interest of the defaulter is sold. 
Hence, where a person is not a part> to the certificate or where 
minor certificate debtors are not properij represented, the sale is a 
nullity as far as they are concerned this Article therefore does nob 
oblige them to bring a suit to sot aside the sale within the prescribed 
period * 

See Note 1 ante. 

A sale held by the Collector under the Rent Recovery Act 
(Madras Act VIII of 18G5) is a sale of the tenant's interest in the 
property and is governed by Article 12 (b) ® But it has been held 
that a sale held by the Collector under Section 128 of the Madras 
Estates Land Act is not a sale m pursuance of any decree or order 
of the Collector or other officer of revenue and consequently that 
this sub'Clause has no application to a suit to set aside such sale * 

8. "Sale for arrears of Government revenue, or for any 
demand recoverable as such arrears’* — Clause (c). — Under 
Sections 3 and 4 of the Madras Revenue Recovery Act, 1864, “it 
the whole or any portion of a kist or instalment of any month of the 
era according to which tlio settlement and kistbundi of any Mahal 
have been regulated, be unpaid on the first of the following month of 
such era, the sum so remaining unpaid shall be considered as an 
arrear of revenue 

3 (1920) A I R 1929Cil G79(G8l) 57 Cal C42 125 InJ Cav 313 A'nlijwrfa Roy 

T Lai 

(1907) 5 Cal W N 8C (89) Gopat Dts » Ardto Dai (\rt 12 has no appliea 
tion to a suit to cancel certificate under S 15 of the Act ) 

4 (1929) AIR 1929 Cal G79 (081) 57 Cal 042 125 Ind Cas 313, iTali/wda 

Roy V 3fnl«nda Lrtf Roy 

5 (1897) 20 Mad S3 (35) 0 Mad L 7onr 276, Ra^<ttcn<fr<x ,4jyfjr ▼ Knruppa 

Govndan 

G (1931) A I B 1931 Mad 721 (72C) 1S4 Ind Cas 184, Kootoorhnjam Pitlai r. 
Sfnnftppi DfdJtar 

(1927) AIR 1927 Mad 489 (459, 499) 100 Ind Cas 1007. Sutbaya t .Vara. 
j/.in Rrufavva 

[But (1924) t I R 1924 Mad 278 (276) 70 Ind Ca$ 640, Kamu. 

fimmalv Clioelnhnyi 4am] 

Note 8 

1 (1912)10 Ind Cu 821 (S21) 39 Ind tpP 39 Cal O^l (P C), RallnA 

/loin T Durlrrclion/fni 


Article iZ 
Notes 
7—8 
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■Where a property is sold for airears of land revenue, the occupant 
or the o\\ner of the property is bound bj the sale, and has therefore 
to bring a suit to set it aside within the time iirovided by this 
Article ® There is a substantial difference between cases where the 
property is sold for arrears of land revenue and cases where only 
the interest of the defaulter is sold, as in sales for the lecovery of 
Crown debts which are recoveiahle "as if tliej were arrears of land 
revenue ’ ^ 

Since an arrear of land revenue is a first security on the land 
by the statutory declaration, a purchaser at a sale held to recover 
arrears of land revenue takes the land free of all encumbrances on 
the property even though such encumbrances had been created long 
prior to the date on which the arrears had accrued * The remedy of 
the encumhiancer is only to set aside the sale by a suit or by an 
application withm the period provided by law Where, however, 
a debt IS clue to the Crown and it is made recoverable as if it is an 
arrear of land revenue, as in the case of arrears of road cess under 
the Madras Local Boards Act,* or of arrears due by an abkari renter,® 
or of dues under the Land Improvement Loans Act,^ or of arrears of 
tax under the Indian Income tax Act,® the prop0rt> is not sold free 
of encumbrances , the purchaser purchases only the interest of the 
defaulter as on the date of the sale The reason is that suoh debts 
are not first cha^e on any si>ecific property, and the words that 
they are recoverable "as if they were arrears of land revenue” 
indicate that only the same procedure as for recovery of land rev enue 
should be followed ® 

2 (18S0) 13 Bora 221(223), BrtjaU JCrtslina V Pirchand Bitdharam 

(18G7) 8 Suth W B 439 (441, 442) irom/s?» Chvnder Chatlerjx v The Col 
lector of the S4 Pergunnnks 

(188G) G Mad 148 (149 150) 7 Ind Jut 13, Karuppa Theian v T usudtia 

Sasln 

[S« flJso (1887) 7 Mad 258 (201, 2C2} 8 Ind Jur 134 Survcnna v 

Durgtl 

3 (1884) 7 Mad 431 (435, 430), Bamchandra v PichaxKanni 

4 (1884)7 Mad 434 (435), Brtmc/iandrrt v 

Madras Kevenue Becovery Act ^Act 2 of S 42. 

(1898) 189S Bom P J 97, AIIiWrtCrtis«jnti/« V ilfjirnri (Where owing to the 
mortgagee’s default, the lands arc sold for arrears of revenue, the 
mortgagee is a trostcc for the ntorlgagor who can at anj tune redeem 
the projicrtics Hut jf a third person becomes a tonci /tde transferee from 
the mortgagee Without notice of the trust, he will not be ollectcd by 
au} suit ) 

4v(1905) 28 JIad 420 (422), Ibrahim Khan Sahtb v rnnynsnjnt Naicken 

5 (iaiG)AIR191CMad332(338) 38 Mad 350 (3C8) 19 Ind Cas C91, 

Mmicr V Srt lletknnithisuamiei 

C (1884) 7 'VTad 434 (435, 430) Pamrehandra v Picfmi Kannt 

(1905) 28 -Vrad 420(422) Ibrahim Khan v rnnrrn^nni, Naichm 
[But see (1892) 15 Mad 219 (220), Painmi v Chandnn ) 

7 (1002) 25 XIad 672 (573, 570), CAinnAMifni Mi(dnft/ v Ttrinnalai Pillai 

8 (1903) 20 Xlad 230(23J) 12 Mad L Jour 3CS, Andir Mofudmi v Muthu 

hruhnn Avynr 

9 ^1884) 7 >rsd 431 (135), ifrtmacfcandni V Picfiai A'atini 
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If the sale held by the officer of rorenno is uttkout junsdtctwn, 
as has been seen alreadj m Note 1 ante, the sale is a nullity and the 
owner ma> disregard :t, and if he is dispossessed by the auction 
purchaser, ho ma> sue to recoier the property within 12 years of 
such dispossession (Article 142) without having to set aside the sale 
within the time provided by this Article But “purchasers in sales 
held by revenue officers for the realisation of public taxes should 
not have their title remaining m jeopardy for long and public policy 
requires that when such sales are attacked long afterwards on the 
ground of want of jurisdiction in the officor conducting the sale, such 
ground should be strictly established by cement evidence ' 

Where, however, a sale is within jurisdiction, more irregularities 
in procedure cannot be allowed to be raised to set it aside after the 
period of limitation provided by this Article ** A sale is a sale 
within the meaning of this clause when it is a sale for arrears of 
Government revenue held by the Collector or other officer authorised 
to hold a sale, although it may be contrary to the provisions of the 
Act oithcr by reason of some irregularity in publishing or conducting 
the sale or m consequence of some express provision for exemption 
having been directly contravened ** 

A suit to sot aside a sale for arrears of revenue held under the 
Modras Eeienue Eecovory Act is governed by Section 59 of the Act 
which provides a period of six months from the date of accrual of tho 
cause of action and not by this Article Where there is a special 
provision made by the local Act, such provision will apply and not 
tho one made by this Article ** 

9. Sale of patnl for arrears of rent — Claase (d).— A suit to 
sot aside a sale as provided by Section 14 of the Bengal Patni 

(lOlG) AIR 1910 'Mad 332 (333) 33 Mad 35C (3CT 3C8) 19 Ind Cas 691, 

n«r V Srt Mtthantthiswamter 

10 (1916) AIR 1910 3Iad 832 (338) 33 Mad 35C 19 Ind Caa CD) Vulltu 

samter v Srt iltthantthi$tcamtfr 

11 .(191C) AIR 191G Mad 332 (338) 88 Mad 356 19 Ind Cas 694 ^Tulhu 

samier v Sri Velkanilhtitcamttr 

[S« also (1920) AIR IWO Cal 8CC (868 6*1) 53 Cal 8SC 95 lad Cas 
353 LnlDthanjv Jlujendra An/A] 

12 (1912) 13 Ind Cas 403 (403 404) (Cal) Ganyadkar Dai v Dhikarx Charan 

(Sm also (192") A I R 1927 Calais (318) 100 Ind Cas 997 Hara 

PrrtMd \ Copal Chandra ) 

13 (1910) A I R 1910 Mid 1093 (1095) 38 Mad 92 (100) 18 Ind Cas 61". Snnj 

losa Ji/fajor T Srcrttarti cf Slate 

(1921) AIR 1921 Mad 318 (319) 63 Ind Cis 135, Chelliar t Aaru 

{liomoif 1 1 liiii 

(1919) A I R 1919 Mad 1059 (lOCl lOTS) 41 Mai 733 45 Ind Cas 595 

(F R) Str iminalha Jver t < cn imfiMms J idavafAi 
(1919) MR 1919 Mad 65" (rss) 48 Ind Ca* 644 DhantredJt I enlan Dora 
girti\ Se retarij of State 

(I'XM) 20 Mad f38 (fS'') J-iwan Aaidti t RAass'ri Va«:van 

14 (193C) A 1 R 1^3r Cal 715 (TIS) IfslrdCasSfS I L R (1^’) 1 Cal 43", 

ViDirori 4fnt t Aunji J^ekart Itnerjee (IVcTi ion as to 1 Bill* 
tion ma le 1 1 the Land and 1 erenor RrgnUli n (1 cf l^''") ) 


Article 12 
Notes 
8—9 


Lira M 
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Eegulation, 1819, is governed by clause (cl) of this Article * 

10. Time from which period of limitation commences.— 

In cases where there is a specific provision for confirmation of sales, 
the I'cnod will commence only from the date of such confirmation 
and not from the date of the sale itself ^ Similarly, where the sale 
IS confirmed, but prcxieedin^ bj way of revision disputing the 
validity of the sale had been instituted, the period will nevertheless 
run from the date of the confiimation and not the date of the order 
in such proceedings holding the sale to be valid ® Where, however, 
the parties were litigating as to whether a sale should bo confirmed 
or not the period of limitation will commence onlj from the last 
order finally confirming the sale ® In the case of a person under 
disability such as a minor, the iienod of limitation commences from 
the time lie attains majoi itj , under Section 6 ante * 

In cases where there is no jiroviston for confirmation of sales, the 
period will commence from the time “when the sale would have 
become final had no suit to set aside the sale been brought ”* If 
however the sale is confirmed as a fact, the period will commence 
from such confirmation * Ordinarily in othei cases the sale will be 
deemed to have become final on jiayment of the full purchase 
TuoTiey ^ In deciding the time from which the period is to bo 

Note 9 

1 {1927} AIR li>27 Cal 733 (73C) 104 Ind Cas 151, Sxnha v Ram 

Taraii Pat 

Note 10 

1 (1903) 26 Jfad 495 (496, 497) 18 Mad L Jour 225, Sahapathy Cheliy v 

Rangappa Natcicen 

(1609) 11 Suth W R 261 (2C2), Enael Ah Khan v Kumola Koonnar 

2 (1919) A I R 1919 rah 79 (60) 49lDdCas358 1919 Ran Re No 15 Stmder 

Singh V Dhtan Sttigh 

(1907) 80 Wad 367 (368) 2 Mad L Tan 328, Chvintimmal Aeht v Snmi 
natha Malatoroyan 

3 (1896) 23 Cal 775 (785 786) 23 Ind App 45 7 Sir 1 (P C), Baijnalh Saltai 

T Ramgul Singh 

(1927) AIR 1927 Cal 315 (320) 100 Ind Cis 997 Hnrn Prasad v Oopal 
Chandra 

(1670) 14 Sath WR 284 (285) Prannath Royv TroyUicKhonath 

7 


5 (1911) 10 Ind Cas 87 (89) (Cal), Bhuban Vohuii 2Iaitra v Ginsh Narain 

’Moonthi 

(1882) 8 Cil 329 (330), Rajehundra Chtii>erbnlty v Kinoo Khan 
(1870) 14 Suth W R 284 (265), Prannalh Roy v Troyluchhonnth 
(1875) 24 Suth W R 476 (476) Bhagbuf Dobey \ Voorofl th Khan (In a 
suit to set aside a sale on ground of pre cmption time commenced 
from the time the pnrcb3i>er took posscs<iion of the property in pnrsu 
ance of the sale ) 

(lSS3)CAradl48(149) 7 Ind Jnr 13, ATarnpprt Tfccian v Vasudeta Sastri 

6 (1911) 10 Ind Cas 67 (89) (Cal) Ehuban Zlohun Maitra ^ Girish Naratn 

7 (1893) 6 Mad 149 (149) 7 Ind Jnr 13, IvarHppa TArtait v I’aJHrfcca Sajfri. 

(1911) 10 Ind Cas 87 (89) (Cal), Bhsiban 2Io7iun v GtrisJt Aaram 
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calculated for tho i)iirpose3 of limitation, tho Courts should always 
adopt a liberal construction ® 


Apticle i2 
Note 10 


1 3.*^ To alter or 
set aside a decision 
or order of a Civil 
Court in any pro- 
ceeding other than 
a suit. 


One year. 


The date of the final 
decision or order 
in the case by a 
Court competent 
to determine it 
finally. 


Synopsis 

1. Scope of the Article. 

2. “Proceeding other than a amt.'* 

3. Civil Court. 

4. Starting point. 


Other Topics 

Execution proceedings See Note 3 Pts 8, 8a 

Prcsidenej Small Cause Courts Act — Proceedmg under Chapter 7 is not suit 

See Note 3 Pt 4 

Suit ou title Not barred Sec Note 1, PCs 3, i 


Article 13 


1, Scope of the Article. — This Articlo applies only ^vhere tho 
suit IS to alter or set aside a decision or order of a Civil Court As 
has hocn seen m Koto 1 to Article 12 ante, a decision or order need 
not ho altered or set aside b> an> {terson unless it is binding on him 
until 80 altered or set aside Where, therefore, a person can seek 
tho relief ho %\ants NMthout altering or setting aside the order or 
decision of a Civil Court, a suit for such relief is not go\erncd by this 
Article * Tlius, ^^lJcro an order merely made a declaration that thorn 


^ Act of 1877, Article 13 and Act of 1871, Article 15. 

iSame as aCore 


Act of 1859 — Section 1 ClauiO S 

To suits to alter or set aside summarv doci^ioos aud 
of one orders of any of the Cm] Courts not eht.ibli<hed bv tho 
f/enr Stuls lo set ItoyalCbirtcr wbeu such suit is maintauiaUc — the period 
summary de of one year from the date of the fiual decuion, awaAl or 
ayjons etc order in the case 


8 (1911) 10 Ind Cjs 67 (69) (Cil) Dhabiin dTohun Jfajfrn v GinsH .Norotn 
Voens^t 

(1911) 10 Ind Cis 00 (92) (Cal) I^tmscmnr ^aba Kttmeir SinJ et 

Article IS — Note 1 

1 (1675)7 N 1\ P HC R 171 (177) iV5i /Xu r A nr fhwrd 

(1913) 19 Ind Cas "VS ('ll 'i) (Cal) Vouta AalaX » Dhabasvndsrt Datva 
(16C7) 7 Snth R l‘'9(200) IV ng L R Sup \ ol C33 2 Ind Jar (N 6) 191, 

Ertlnortiin Sinjh T Jifanlorr 
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Article 13 RO junstliction to decide a particular question, it ■\\ag held that 

Kote 1 there ^\a3 no order which was to the prejudice of the plaintiff which 
need be set aside by him, and that therefore this Article had no 
application ^ Again, where an order of the Insolvency Court for sale 
of certain projicrties left open the question of title to those properties, 
it was held that a suit for a declaration of title to the properties was 
not barred this Article ^ Similarly an order jiassod by the Presi 
dencj Small Cause Court under Chapter 7 of the Presidencj Small 
Cause Courts Act, 1882, is not a decision or order on a question of 
title and need not be set aside A suit on title is not therefore 
barred by this Article* Where the plaintiff sued the defendant 
(who had obtained a certificate of heirship on the strength of an 
alleged will) for recovery of the property of the deceased on the 
ground that ho was the intestate heir of the said deceased person, it 
was held that he was not bound to have the order granting the 
certificate set aside and that the suit was not governed by Article 33 ® 

Article IS of the Limitation Act of 1871 corresponded to this 
Article But there was no Article corresponding to Articles 11 and 
llA of the present Act In cases arising under that Act, there 
was a difference of opinion as to whether a suit to establish a right 
which was domed by an order on a claim petition under Section 246 
of the Code of Civil Procedure, 1859 (corresponding to Order 21 
Buie 68 of the present Code) was a suit to set aside an order withm 
the meaning of Article 16 6f the Act of 1871 ® Article 11 now 

(18C0) 

(lacfl) 

(1804) • ‘ « 

(1879) «rj/ 

(1890) 15 Com 438 (440) rtsfcntt ISktlajt PhadU v AchuiJagannath Qhale 

(1880) 10 Bom 449(451) Ba%Kash%v BaxJauna 

(1898) 1893 Bom C 3 220(220) Harahchand Bechraj >1 Ganesk Cound TaK 
sale 

(1921) AIR 1921 Pat 1 (9) 0 Pat L Joar 85 CO Ind Gas 849 (F B) Lai 
Shaha v Eado VaMo 

(1894) 1894 All W N 78 (78) Debt Chara 1 1 Ban Baliu 

(1918) A I R 1918 Mad 640 (641) 41 Mad 23 39 Ind Gas 863 Ramanamma 
V Kavjarajti 

[Si'tf alv (18S0) 5 Cal 86 (96) 4 Cal L R 434 Dhuromdhar Sen v 

Agra Btnk ] 

2 (1881) C Cal 142 (145) 7 GalIiB39G Knstodass Ettndoo v Rainlanl Roy 

Choudhn/ 

(1864) 1 Suth VV R 39 (40) Vf/ Jfotteeduiinjsw y MxthamfnadAh 

[See also (1869) 1 N W P H 0 R 150 (151) Rnminll v Jeetvmn Pam 
(Order without junsdictiou )] 

3 (1933) AIR 1933 Cal 263 (264) 143 Ini Cvs 475 Abdul iFajid v Abdul 

TTaq 

4 (1929) AIR 1929 Mad 69 (72) 115 Ind Cas 504 llyder AU Salnb v 

AvtXTtid Iin Sil lb 

5 (18Sr) 10 Bom 449 (451) Rat A tsbi v DoiJamiirt 

(l8G"} 8 Snth W R 12G (127) KaUe Prosunuo Moolerjeev Sreemtiity 
Monee Debta (12 years rule vpj lies to this case ) 

6 (1875) 25 Suth V\ R M3 (515) Valonginij Dasseev Cl oudhury Junynunioy 

Mulhe (No) J J J 
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specifically provides for such suits which arc thoroforo not governed 
by this Article 

Whether a suit is one to sci aside an order or not is to ho deter 
mined not from the /orm of the plaint but from the substance of 
the claim Where A %\as apiwinted as a member of a Temple 
Committee under Act 20 of 1863 bj an order of the District Judge, 
and the plaintiffs ^^orshlppor3 filed a suit for a declaration that the 
apiKuntmcnt is in\ahd and for an tnjunclton restraining A from 
performing the duties of a committee member, it was observed by 
the High Court of Madras as follows 

“The suit 13 no doubt in form one for a declaration and conse 
quontial relict by way of injunction, but it is very clear that an 
injunction such as is asked for restraining defendant from performing 
an> of the functions devolving on the committee of tho Devasthanam 
can only issue if his appointment as a member of such committee is 
cancelled Moreover tho declaration sought is that defendant's 
appointment as a member of tho committee ‘is illegal and invalid 
and consequently null and toid‘ Such a declaration would bo 
tantamount to setting aside the ordor of appointment Tbero can bo 
DO doubt that tho suit is in reality one to have tho order of appoint 
ment set aside, and such a suit should have been brought witbm 
ono year from the date of the ordor sought to be impeached Sco 
Article 13 of Schedule 2 of the Limitation Act ^ 

2. “Proceeding other than a suit.” — It has been held by 
tho High Court of ^[ad^as that this Article relates to orders passed 
in disputes which did not begin with the filing of a pfotnl m a suit 
but to orders in disputes initiated by applications such as those 
under the Guardians and Wards Act, the Succession Certificate Act 
and so on, and that such applications and tho proceedings connected 
with such npidications are not proceedings in suits * An order passed 
by the Court on an apxihcation by the Official Rocener to release 
certain projierties winch liad been attached before judgment in a suit 
has accordinglj been held not to be an order in a * proceeding other 
than a suit ^ An older in execution proceedings in a suit is not an 


(16“0) 4 Cil CIO (Oil) SCil L R 25 Kojtosh Chimdrr Paul C}oird}ry y 
Prfonath Hoj Choird! ry (No) 

(1683)9 Cil 43(4") 5 Shome L R 8" hvehmx Varain Stngh y 4Mrup 
Kcfr (Do ) 

(1SS5) 11 CjI G"3 (r*") Cert I I all Tercart y Denmnlh Pnm Tevart (No) 
(1869) 12 291 (2%) Aarajimmay 47<pa{ac'harlH (No) 

(16S5) 16S5 Aini ^ 805{80 j) UoIwIDmt DelxPraMd (ies rrljinsou4 
Pom Gll ) 

7 (1603) 3 ^lail L Jour 12^< (ISO) Su^rtminta Sa«fryy W«nal 'i N a»<#u 

Note 2 

1 (192’) \ I R 1922 Mid I'-O (192) 45 Mad "0 CO Ind Ci» 32 0//krvJl 

Pteetter of yialxl xr y l ^rrara^llarvin Par ir 

2 (1922) K I R 19’2 Mad (191) 45 Mad "0 C9 lod Ca» 32^ 0//vruJ 

Petetrer of South T \ eeraraji xrein Pa ir 


Article 18 
Notes 
1—2 
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Article 13 
Notes 
2—4 


order in a I’xxeediDg other than a smt * It ha* however been 
held in the nndencenhoned cve**bv the High Court of \llahabad 
that a «^it do®' not inclnde an*'aiphca*ion and that an order on 
an ai pLcation under Order 21 Buie S9 of the Cml Procedure Code 
i5 an o’^er in a j roceedms other than a «nit within the meaning 
of this \rticle 

\ proceeding in tituted under Chapiter 7 of the Ptesidencv Small 
Can “ Courts ^ct i not a * 'Ui* * 

3. CiTil Conrt — \ MamLi^dar'^ Court is a Civil Court * 

4. Starting point — The starting pxnnt of limitation is the date 
of the final decnion or orde*' m the ca e * b\ a Co irt coinpf‘ert to 
determine i* finallv 

The words in Qno*ation vre^n for the first time introduced bv 
4ct IX of 1S71 and have been rejiroduced in subsequent Limitation 
Ac* 5 ^ The object o^ the addit on was to give effect to the d®ci ion 

of the Calcutta High Court in Alt Ofe Oum v Bafdrr Naruir 
Sirgh where Sir Barnes Peacoch, C J and Bavlev, J in*er 
preting the langna-e of clause 5, Section 1 of the Limitation Act 
Xr\ of 1 Sj 9 held that tl e formal decision or order referred to m 


8 23 313 (Sn) I'd tr? 3 F^a L R "13 8 Sat 5 Cal 

T^N Ci9(PC) ^rwp V Lot-i Phv^ehand {O’derncde.S "3 

cftheCitilE^ Cod») 

1 Bom LB "‘‘at 9 ) Ba}*Ihro>tmx Jr~63-0 Kf'aUTnnS (Do) 
(I'OlilS Bom 4o»{4»0) T%$}rv BJtJaji FadXfx 4f'j< ,7ajjrnafJi 

(1*^1 1 ”* Cal 4'a3 (503) T<jpc*ruJi HcrdororJ T Vat>wrfl i<ol (FJ-s) 

(1915) \ 1 R 1815 Mad 405 (4C») 89 'lad C2 2GIcdCas219 

r><ita T Himaioj* (Do) 

(l«s) 1-9S Pua E« No 65 So>a« Lai r Bolder Salini (Do ) 

U*^) 1*^* tU W N "s (-s) Iv5» Oarnn v B n Ba >- j ('mt aactioa 
j>"Tclui'<r» to r«OT« y^j^rtv j>a"ch3'«i at a 'al? 'ub^c otlv vt 

(l^O I lO Bom L E "tt (”51) Gor»rda Bs a t Citiu Jl>arj (O'det ued '• 
O 8iR 101 o( th« CirJ rro Code?) 

(iSli) 14 Ifid Ca *>•■’ (93) (Call JIai-ai Sarcar v Alr^'x' Cl ardra (Do) 
(1 so) S Mad 8''’ ( ’) 4 ’OM-rt T SuTiva (Do ) 

(1815) 19 Ind Ca» o > (•» 9) (Cal) Vo i-s Ba’ i'l r C T«urj in Di#va 
(Do) 

(I8s5) 5 Mad 134 (IS ) Yfnlo aelala x Jppo J » roi (Oder imder O 21 
R. *>9 of tfce CiT I Pro Cod« ) 

(I'so) 9 Mad 5” (GO) Olnd 9o' 3o5 Siranrn Y 'Jj.V'Jmni i 

S Oa’b Cas sipsT) Silal PrftM/*Y dfc>u>n Z>a2 • 

[Bot »ee (1’"') 13 Cal 159 (Ifl) C m Pratid Kt na i x Pim 
B. in S rcor (Not pood law after tbe c-mm ou in 23 Ml 313 
(F C))l 

Sa(I810) " Ind Ca^SOS (505) 33 4E83 A«a rre Lai x Kihtr S ra'^ 

4 (l«^r)) K I F l'>-'8 Mad f 8 CD 115lcdC3«501 17»der !h y 

Note 3 

1 (l'"3) 10 r..n H C R 4 O(4s0) Bail i y Jrna 

Note 4 


u(is/-)-s ibvrrm(i5i) 
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the abo\o clause \%as a final decision of the Court which had Article 18 

competent jurisdiction to determine the case finally, and not the Note 4 

order of a Court superior to such Court dismi^ing an appeal from 

tho decision of such Court for want of jurisdiction * Where the 

order sought to be set aside is not made bj a competent Court, this 

Article does not applj,* noi does it applj to an order made by a 

Receiver, for he is not a Couit* nor to an ordei made bj a Court 

which had no jurisdiction to make that order® When the order 

sought to bo set aside is made by a Court which was competent to 

make it, this Article applies ® 

14.^ To set aside One year. iTlie date of the Article 14 
any act or order of an aet or order, 

officer of Government 
in his official capacity, 
not herein otherwise 
expressly provided for. 

S ynopsts 

1. Legislative changea. 

2. “To fiet aside any act or order.'* 

3. “Any act or order." 

4. “Order” of an officer. 

9. “Officer of Government." 

6. Starting point of limitation 

Other Topics 

Date of ordor is date of communication See Note S Pt C 

Executive ordcr~Article not applicable Sue Note 4 Pts 1, 2 

Judge exercising judicial functions is not ofTicer of Ooveroment See Note 5Pt 4 
Order or act illegal or ultra tires Sco Note 3 Pts 1 to 2C 

Order requiring subsequent act to coin|lcte it — Limitation runs from date of act 

Bee Note C Pt 6 

Order without jurisdiction is nullity See Note 2 Pt 9 

« Act of 1677 

Same as above 

Act of 1871. Article 16 

Sime as alwve cxeejl for the slight ch-ingt. Bt-i Note 1 

Act of 1859 

No corrospjDdmg provi ion 

2 (1929) A I R 1929 'Mad CJ (C9) 115 liid Cas 501 Jlvler it, Sehifi v 

trnirudilin 

3 (18"G) 1 All 333 (335) (I 11) i-nnA.Orn? S) avam lAis 
(1880) 3 All 40 (11) Dcf-i 1 r<iM f r Ja/ar Ifi 

4 (1917) A I R 1917 Nag 110(152) 12 lud Cas "OO IS Njg L R 210 i-iioJi 

V 7rila drol>a>i<ind f-iv 

5 (lS''0)5CalWi{%) ICalLlHSI D nronidl nr Sen » TAr l;ra Lani 
(1871) ICSuth \\ Rll(18). llooraa Jle-yeew J^m VuJsA 

C. (1872) 17 Suth M R22“(22") Diriirolnnoffc / i»ir«u t /-.y Jl^unfut Sinji 
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Article 14 
Notes 
1—2 


1. Legislative changes. — The words "or order ’ did not occur 
in the Limitation Act oi 1871 ‘ They were introduced for the first 
time b> the Act of 1877 

2. “To set aside any act or order.” — This Article also, like 
Articles 12 and 13 nnfe has reference to suits to set aside an act or 
order specified therein The words * set aside imply, as has been 
seen in the Notes to Articles 12 and 13, that the act or order is 
binding upon the plaintiff unless and until it is set aside Where it 
13 not necessary for the plaintiff to set aside the act or order, in 
order to obtain the relief which he claims, this Article will not 
apply ^ Thus, where aftei the death of the original recipient of a 
toda gtras hak allowance, the allowance was continued to A and B, 
hi3 sons, and after the death of B and bis widow the allowance was 
settled by order of the Commissioner on his eldest grandson C, and 
thereupon D who was the son of brought a suit claiming the 
whole allowance, it was held that the order of the Commissioner did 
not in any waj affect Ds rights which were independent of the order 
and that Article 14 did not apply * See also the uuderrocntioncd case ^ 

It 15 not necessary for the plaintiff to set aside an act or order— 

1 Where the act or order coinjdarned of does not affect hts 
rights This may be so either because the plaintiff is not a 
party to the proceeding* or because the act or order loaves 
open or does not refer to or decide the rights claimed by the 
plaintiff in the suit 

Illustrations 

(a) A claimed a certain sum of money from the Government 
which it held as trustee tor C.one of whoso heirs was A 
The Government on objections by other heirs of C passed 
an order that a certificate of heirship should bo produced 
before money was paid A subsequently filed a suit for 
recovery of the money It was held that Article 14 did 
not apply apparently on the ground that the order for a 


Article ii — Note 1 

1 (1912) 15 Ind Cas 517 (518) 3C Bom 825, Mali ojeppa v Secretary of State 
Note 2 

1 (1027) AIR 1027 Nag 159 (160) 100 Ind Cas 4 iJalo v Cxrdhar 

(1903) 30 Cal 20 (27) 7 Cal W N 3l4, Bindh Upadkya v Mohan 

Bthram Shak 

(1831) 1881 All W N 91 (91). Sheo Dat t Dhandhu 

2 (1931) AIR 1931 Bom 473 (478) 133 Ind Caa 851 Dolat Singh Ilamxr 

Singh V JoratearsKng 

3 (1921)AlR102lPat259(2CO) 63IndCas3Gl C Pat L Jur C89, Jtfrt Ban 

dlianSinjA v Sudha Kuer (Order under S 82 of the Bengal Estates 
Partition Act, 1897, docs not aBoct right to partition under general 
law ) 

4 (103G) A I R 1936 Mad 313 (315) 1G2 Ind Cas 601 68 Slad 141, Partha 

tarathij laoY Secretary of State 
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certificate of heirship could not bo said to finally decide 
against iiUmtifT’s rights.® 

{b)il purchased certain lands and applied to the revenue 
officer that his name should bo registered as owner. On 
objections by other parties, the officer disallowed the 
petition of A. .4 thereujion filed a suit for a declaration of 
his rights. It was held that Article 14 did not apply 
inasmuch as Section 89 of the Land Registration Act 
provided that nothing in the Act precluded any person 
from bringing a suit for a declaratioa of his rights ® 

{c)A applied to the revenue officer for partition of shamtiat 
but the officer rejected tho application A then filed a 
suit for a declaration of his right to a projiortionato sharo 
of the shamilat area. It was held that Article 14 did not 
apply on the ground that the revenue officer’s order was 
not and could not bo one deciding tho plamtifT's title 
to the area ^ 

Sco also tho undermentioned cases® decided on tho samo 
priDctplo 

5 (1915) AI R 1015 Bom 2S1 (233) 39 Bom 572 31 Ind Cas 277,S?cr«/ary o/ 

State y Sapnj^ Vahadeo 

6 (1664) 10 Cal 525 (527) Luchmen SafiaiCkotcdhryt Kanchan Ojhmn, 
(1909) 3 Iml Ci8 G93 (094) (Cal), SAyama Sundar* Diijya T .Ifd Zartp 

7. (1910) AIR 1910 Lah lOl (101) 31 lod Cas 546 1910 Pud Ro Ho 47, 

£atu Khan y Uinda 

(1005) 32 Cal 710 (719), liaj Chandra Itoy y Fanjuddxn lloisem 

[See also (1807) 8 Sutb W R 291(291), Protunno Moyeey Jiam 
Komul Setn 

(1800) 4 Such W R Act X Rui 21 (22), Sreemutfy Jonohet y Pultun 
Singh 1 

8 (1920) A I R 1920 Pat 421 (422) 90 Ind Cas 032 0 Pat 73. Ajhodya Prasad 
y Singh (No adjudication o( rights of plaiatiQ ) 

(1930) A I R 19W Lab 500(507) 123 Ind Cas 273. Pahwnl t Zluknmmad 
All (Order of Collector di-po^'o-sing a person as a tnorlgagee is 
not an order di‘poss('«siiig faitn as an occupancy tenant and a suit for 
po«8C«sion as occupaiiej tenant H not governed by Art 14 ) 

(1931) A I R 19U Cal 29 (32) 130 Ind Cas 232 Krdir Hath y S’aresh 

Chandra (Drdir ol Wficclor unfttr’jfvnKiil "Eslatca ParUtion Act — 
Suit fur declrritioii filed in Civil Court — No bar ) 

(1921) AIR 1921 Mad 47 (49) 02 Ind Cas 270. 1'annisimv Thnarr Chella- 
sam’iTherar (Order in R» venue Casp — S 3 (5) of the Madras Fstates 
Land Act rugs ‘ts that the order *f the Collector is a umporary one 
No Cnalita is givin to the order in ease a Cml Court di?os not setllo 
the question The ColUetor s deeisun will be ipso /le'o vacated 
whenever a Civil Court pronounos ou the la'peeiivc rights of the 


Article 14 
Note 2 
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Article 14 
Note 2 


2 Where the act or older is a nullity as made tuthout jwrjs. 
diction ® In thi? case it can be disregarded and need not be 
set aside in any iiroceeding 

lUustralions 

(a) Under a sanad of 1704 granted bj the ilaharajah of 
Satara to an ancestor of P, the latter had a right to 
collect the ie\enae of certain villages on a remuneration 
of tiio per Cent of the Goieniment assessment The 
British Government acquired the temtorj m 1817 and 
the ancestors of P continued in the enjojment of their 
right as liefore The Government subsequentl> substi* 
tuted, a\ithont anj authority to do so, a fixed annual sum 
for the percentage pa>ments P sued the Government 
claiming his right to percentage I'ayments It was held 
the Council that the substitution was an, "act” 

of the Government, that it was ultra tnes and that the 
suit was not governed by this Article 
(h) 'Where the Subdmsional Officer ordered the demolition 
of a certain building in the possession of A as being an 
encroachment on Government land and A sued for a 
declaration that the land is not Goaernment land but bis 
own, it was held that Article 14 did not appl> as the 
Subdtvisional Officer had no jurisdiction m a dispute as to 
the title to certain land between A and the Government 
and that the title to the land nas in the Government 
See aUo the undermentioned cases decided on the same 
principle ** 

(1937) A 1 R m? resh 94 (95) 171 lad Cas 2C7, Akhharulla v Hasan 

AU Khan (Oral lease for 33 yc*rs — Jlulation entry showed 20 years 
— Proceedings by lessee before revenue authorities not favourable to 
him — Subsequent suit for declaration m terms of original lease — 
Art 120 held applied and not Art 14 ) 

(1907) 11 Cal N 48 (50), Bamgtdatn Singh v Bxslmu Pargash Haram 
Singh 


9 


J3af 

(1878) 2 Mad 800 (307) 4 Ind Jour 284, Hrislmanima v Achciyya 
(1023) AIR 1923 Bom 180 (181) J09 Ind Cas 545, Siillrwan v Secretary 
of Stale 

t — , , T. Gohinda Aalal 

3om 80G 148 IndCas 
• • ' adhairao (On appeal 


uuui A X u i.'ja iwm olu ) 

(1927) AIR 1927 Nag 10 {12, 13) 22 Nag L R 147 98 Ind Cas 22. Secre- 

tary of Stale t Dhagmat 


Act ) 
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The more fact that a plaintiff iira>s for sotting aside an act or 
order will not make this Article applicable it it is not necessarj foi 
him to seek to set it aside or if the act or order is one « Inch cannot 
be sot aside by a Civil Court In such cases the suit \\ ill bo regarded 
as only asking for a declaration that the order or act does not affect 
bis rights “ On the other hand where the plaintiff cannot seek the 
relief which he wants unless he sets aside tbo order oi act, the mere 
fact that be frames the suit in a different mannei will not take the 
case out of the operation of tbo Article 


lUmtiaUons 

(a) A obtained a decree against B and got the decree transferred 

to the Collector for execution and the Collector sold certain 
immoaable property in auction C became the purchaser 
in auction On the application of B howeier, the sale was 
set aside and with the iiennission of the Collector B then 
mortgaged the property to D, and satisfied tlio decree of A 
with money so obtained C tlien filed a suit for confirmation 
of the sale in his faiour, for a declaration that the order of 
the Bovenue Court sotting aside the sale was ineffectual and 
for possession of the proiierties It was held that before he 
can got lossession or a confirmation of sale, lie was bound to 
set aside the order ol the Collector sotting aside the sale, 
that tho suit was m substanco one to set aside such order and 
that It was governed by this Article ** 

(b) An application by a mortgagor to redeem a moi tgage under 

the Punjab Rcdcm[)tion of Mortgages Act (2 of 1913) was 
dismissed by tho Collector on the ground of limitation and 
he filed a suit under Section 12 of the said Act to redeem tho 
mortgage It was held that thosuit was governed by this Article 
as It was necessary to set aside tho order of the Collector 
before redemption of tbo mortgage in suit could bo effected 


(1012) 17 Ind Cas SOI (50G) (Cap itagendra Lai r JtajaJJtbi 
13 (1894) 10 Cal 825 (12") Luchina’* Sal at Cl oirlhry r Kanchan Ojhavi 

C l>0\W>bOa\y I>asft»olh» I nndn > Solayoba it CanultA (A 60)1 
lor ainciidincut or canccllition of cort-iinontnosio the It-cordnf Eights 
IS not a 6Uit to set iside anv act or order of a GoTornment off ccr ) 
(1921) A I R lO’I NnS 142 (144) "8 In 1 Cts 9S* Vf Vunno v SuAlflf 
(1005)29 Dorn ISO (4S9) - Horn LR 497 Bahant v Secrtlany o/ Stale 
{191C) A I R 191G Cil 504 (595) SO Ind Cat Tl Aolxi^Aan Da Mat t JmjIu 
tiath (Settlement entries imd under tho Central I'roriBcts Land 
Reronuo Act cannot l« set atidc It the Cml Court— A suit nndcr 
S 83 of tho Act 18 then fore not a tnit coeenicd bt Art 14 — \ eon 
trarj vi has bocn taken rn 1 1 R 1922 *taB 70 ("9) Al-o 57 lud Ca* 
319 (320)) 


14 See Itotc 1 to Article 12 ante 

15 (1902)24 All 40" (4G9) inoi All W N lie liighunalh Praiad r Kantt 

Put tut 

1C (1934) A I n 1934 Lah S*! (SSs) 15 Lah 3 9 149 Ind Cat CCl (F B), 
V dfahanraj CJia*i<f 

(1927) M R 192" Lah 4C1 (4ri) 103 Ind Ca» 41- /Xirha Val t 4m i-iw 
(1925) A I n 1925 Lah 3-5 (3-7) fl-ab20r M Ind Cat nis Aoura t 

Chand (Confirming on Lettr rs I’atei t An^al A 1 It I'^.l Lah C^O ) 
(l‘'2l) A I R l'*21 Lahf'i0(r‘>2) 75IddCa»8-5 I^nClamJr Paura 


Article 14 
Note 2 
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Article ii See also the undermentioned case 

Notes "Where relief is asked foi o»i the strength of and tn confoiintly 

^ ® with an act or order, of course the Article has no application 

3. “Any act or order.” — Where the order of an officer of 
Government is in excess of authority, it 13 a nullity ' If the act or 
order is ille^jal or ultra ii>«, it does not require to be set aside and 
this Article has no application * An act which 15 ultra xires and an 

17 (1803) 1393 Pun Be No 25 Nawab Ghtilam Mahbub Stibhant y Frem 

Narain 

18 (1920) MR 1926 P 0 00 (64) 5 Pat 735 53 Ind App 176 07 Ind Cas 217 

(P C), DhaheshH,nr Prasad Naratn Singh v Mt Gulah Kuar 

Note 3 

1 (1934) AIR 1934 Bom 434 (444) 154 Ind Cas 278, Secretary of Slate v 

Faredoon 

2 (1927) AIR 1927 P 0 217 (223) 54 Ind App 380 51 Bom 830 105 Ind 

Gas 694 (P C) Laxntanrao Madhairao v Shrtmias Lingo (On 
appeal Irom AIR 1022 Bom 16 ) 

(1923) AIR 1928 Bom 180 (181) 109 Ind Cas 645, Sulleman v Secy of 
Stale (Obiter dtelum) 

(1915) AIR 1915 Bom 72 (73) 39 Bom 494 29 led Cas 490 Bastdlltan 
llainadkhan v Secy of State (An order evicting plaintiS from land 
without any jurisdiction under Bombay Land Hcveuuo Cods ) 

(1916) A I R 1916 Bom 20G (297) 34 lad Cas 535 40 Bom 392 Secy of 

Stale v Guhmltasul (An order under 6 202, Bombay Land Bsvenue 
Code was made admittedly without jurisdiction ) 

(1920) A I R 1920 Bom 235 (236) 55 Ind Cas 591, Chhotulhai Govindjt v 
Secy of State 

(1921) A I B 1921 Bom 381 (333) 45 Bom 920 61 Ind Cas 347, Lhanji 
Jairam v Secy of State 

(1923) AIR 1923 Bom 478 (480) 77 Ind Cas 146, Dkondx Subhanx v Secy 
of State 

(1924) AIR 1924 Bom 273 (277) 48 Bom 61 82 Ind Cas 577, Patdaya v 
Secy of Stale 

(1926) AIR 1926 Bom 467 (470) 95 Ind Cas 950, Surajlal v Secy of 
State 

(1927) AIR 1927 Bom 65 (59) 61 Bom 105 100 Ind Cas 98, jl/ainSbat v 
Fadiad City Wumcijxihti/ 

(1928) AIR 1928 Bom 201 (202) 111 lod Cas 278, Lingo Raogi Kiilkarnx v 
Secy of Slate 

(1912) 15 Ind Cas 617 (519) 36 Bom 823, 2Ialhajeppa v Secy 0 / State 
(1905) 29 Bom 480 (401) 7 Bom L B 497, Bnlw ant v Secy of State 
(1919) AIR 1919 Cal215 (210) 49 IndCas 005 Jxtendra Copal v Valangtnx 
(A void order of the Collector under S 83 of the Bengal Estates 
Partition Act of 1897 ) 

(1900) 83 Cal 693 (099), Alujiuddm v filian Chandra Dey 
(1909) 1 Ind Cas 549 (551) 36 Cal 726, Ananda Kxshore Ckoudhry v Daxjt 
Thakurani 

(1011) 9 Ind Cas 088 (093, 697) (Cal), Han Chandan v Secy of State 
(1911) 11 Ind Cas 899 (902) (Gal), Birbar V Secy of State 

(1912) 17 Ind Cas 881 (833) (Cal) Ilajant Kant Muherji V liam Dutal Das 
(1694) 21 Cil 026 (632), Dejoy Chund Mahalab Bahadur v Krxsto .Volitn* 
r>asi 

(1924) AIR 1924 Cal 013 (915) 83 Ind Cas 44G, Peary Lai Bay Chau 
dhUTxy Seev of Stale (\n order assessing permanently settled land 
to revenue purjwrting to bo under S 0 of Bengal Act I\ of 1847. 
nllrn Tires) 

(1925) AIR 1925 Cal 953 (954) 89 Ind Cas 193, Rasi/Ali v Saradindu 
Karatn Jlai 
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order ^\hlch is nlUa xircs stand on the same footing ^ The reason 
for this rule is thus stated bj Crump J “ The order is in fact (in 
such cases) not one made b> a public officer in liib official capacity * 
Before therefore deciding on tho applicability or otherwise of 
Article 14 to a suit, it is necessarj to decide tho question, whether 
an order or act of Government to which tho suit seems to relate, 
13 ultra vires or tntra iires ® It was however, observed b> tho High 
Court of Aladras m the undermentioned case* as follows ‘ It ig not 
necessarj for us to decide tho more difficult and important question 
of tho legality of the action of the rovemie officers in imposing the 
so called prohibitorj assessment on land^ If b\ legalitj their 
Lordships meant that a quc'^tion of jurisdiction to pass tho order 
need not be gone into in order to consider the apj licabiht> of the 
Article it 13 submitted that it is not correct 

Tho following 13 a list of orderi which have been held to bo ultra 
vires — 

1 "Where tho British Government granted by a sanad a village, 
part in tnam and the romamder in permanent khoti, that is, 
leaso subject to certain conditions stated id tho sanad and 


(1931) A I R 1931 Cal 29 (32) ISO Ind Cvs 232 Kedar \ath Sanjal r 
2\aresh Chandrn Ohosh (Thoordcr of the Deputy Collector under 
5 97 of the I states ParttCioo Act was invalid the Mine baving been 
msdo without loquir) of the kind coutemplated by that Section ) 
(1907) 30 Mad 230 (291) 17 Mad LJourli? 2 Mad L Tun 195 llahnrajah 
of T izianagram v Somusclara 

(1915) A I R 1915 Mad 479 (480) 25 Ind Cvs 878 VeeraWadm Snrya 

nnrrti/nna ilrtju T Seej of Slate 

(1934) A I R 1934 Mad 147 (154) 57 Mad 501 154 IndCu 990 Thxru 

lenKalaeharyuUi -e Secy of Slate 

(1920) AIR 1920 Mad 885 (839) 51 Ind Cas 9CC 42 Mad C73 Seej of 
Stale V Oulam Hat hoot hhan 

(1920) AIR lO^’O Mad 1013 (1013) 53 Ind Cas 332 Tasi Reddi v Secy of 
Stale 

(1920) A I R 1928 Jlad 1240 (1254) 114 lud Cas C2C Secy of Stale t 

Abdul Rahiin 

(1927) A I R 1927 >aB 10 (12) 22 hag D R 147 98 Ind Cas 22 Secy o/ 
State V Dagmal 

(1013) 19 Ind Cas 5G5 (571) G Smd L R 210 Falir Shah Pxildxn r Secy 
of 

(1913) 24 Ind Cas 813 (815) 7 S nd L R 109 Se y of Stater \[ufhtal.t\njh 
(18S1) 3 All 40 (45) Debt Perihad r Jafar 4fi 

(1920) A 1 R 19’0 Pat 182 (185) 5 Pat L Jour 321 5C Ind Cas 607 21 Cn 
L Jour 475 Sec ! of Slate r Loirn JCarUTi Ifariran 
(1891) 1831 Rom P J 2G Oghad r 

(But aee (1S90) 1690 All W N 195 (19j) iJiyai Jftjr r Gobmd Cir ] 

3 (1934) AIR 1931 Mad ll" (100) 5" 'lad 501 154 Ind Ca» 990 Thxru 

xenkat art/i 1 1 r Sect/ of Stite 

4 (1921) AIR l^’l IV3M 3-1 (3sl) 45 Horn O^O Cl Ind Cat 34* Dhanjt 

Jotrnm Mali v Seev of Stile 

(1912) 15 Ini Cns 51" (519) Sr Ikmi 8 5 Valalajrrpa t SeejofStie 

5 (mo) A I R ISSO Mad "10(*1"’) 1'‘3 It 1 Cas Sll Praiinni ChiJanlora 

Pelinrr 

(19’0) AIR I'I'O Mad 1013 (lOlS) 53 Ind Cas 33^ I anrrilJi t Secy of 

St lie 

0 (l'XV.3) 13 MaJ I J ur2(‘9C’*l) J/aA4«"«aiJy#rra JfoViJrmv Secy ofS a t 


Article 14 
Note 3 
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Article 14 
KoteS 


the Government later levied enhanced assessment m respect 
of some land m the villi^ei which was against the conditions 
contained m the sanad ^ 

2 ^\hele a Collector passed an oidcr disposing of land adjacent 

to that of the plaintiff, who claimed it as alluvial land adjoin, 
mg his own, under Section 63 of the Bombay Land Revenue 
Codes 

3 Where in the absence of the conditions necessary for the exor. 

CISC of powei of summary eviction conferred on a Collector by 
Section 66 of the Bombay Land Revenue Code the District 
Deputy Collector passed an order evicting the plaintiff * 

4 Where a Collector puipoiting to act under Section 37 of the 

Bombay Land Revenue Code disposed of the land which was 
the property of a private individual 

5 Where a Collector jiassed an order reserving land given under 

a sanad as emoluments of the hereditary of&cer of a Jangam, 
and which land was situated m the territories to which 
Bombay Act XI of 1852 applied “ 

G Whore the Government of Bengal directed a Collector to act 
m a particular nay in regard to certain land, and m disregard 
of that ordei the Collector acted in a different way 
7 Where a Collector reserved land under Chaukidari Cliakran 
Act (Bengal Act VI of 1870) and made an order of transfer in 
respect of that land, purporting to act under Section 60 of 


7 (1034) AIR 1934 Bom 434 (414) 154 Ind Cas 278 Secretary oj State v 

Faredoan Jtjibhat 

8 (1031) AIR 1911 Bom 309 (309) 55 Bom 447 134 Ind Gas 716, 

Dai lotlar J^arayan V Secretary of State 
(1887) 11 Pom 429 (433) ShxtajxYesuChanany Collector of Bntnagxri 

9 (1915) \ I R 1915 Bom 72 (73) 39 Bom 4D4 29 lud Gas 400 Dnsitl Xhan 

V Secretary of State 

(1921) AIR 1921 Bom 381 (383) Cl Ind Ca-s 317 45 Bom 920 Dhan}* 

JfliTftm ■» St«7tlfVTj> of stale 

10 (1900) 24 Bom 435 (445) 2 Bom L R 261 SoornmwnB v Secretary of State 
(1912) 15 Ind Cis 617 (619) 30 Bom 325 Mnll-ajepia y Secretary of State 

(An order under S 37 Bombay Land Revenue Godo ) 

(1911) 10 Ind Cas 223 (223) 5 Siud L R 40 i/jhn Siillnn Muhammad 

Shah V Secretary of Stale 

(1913)19 Ind Cas 6CS (571) 6 Smd L R 210 FaUr Shah B ildin v 
Secrelarj of Slate (An order under S 37 of the Bombay Land 
Revenue Code ) 

(1914)24 Ind Can 813 (815 819) 7 Sind L R 109 Secretary of State v 

Muslaq Sing (An order under S 37, Bombay Land Revenue Code ) 

11 (1924) AIR 1924 Bom 278 (275) 48 Bom Cl 82 Ind Cas 577, Baldaya 

VwppBvyrtT Secretary of State 

(1927) A I R 1927 PC 217 (223) 105 Ind C»s G9J 51 Bom 830 54 Ind 

App 8S0 (PC) Laxman Rao Madhaiaraoy S/innuas Lingo (On 
appeal from AIR 1922 Bom 18 } 

12 (1919) A I R 1919 Cal 1015 (1030) 40 Ind Cas 883 tghore Nath Sannerjee 

Y Anf'/nnesKan Ban 
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that Act, but actually in contravention of tho terms of that 
Section ** 

8 Where an order ^^as passed by a CJolIector excluding tho dis. 

puted land from partition in contravention of the terms of 
Section 116 of Bengal Estates Partition Act (Act VIII of 
1876) 

9 Where a private partition of an estate had taken place, and tho 

Collector iiassod an order for partition of tho same estate, 
overruling an objection taken under Section 12 of Bengal 
Estates Partition Act (Act VIII of 1876) 

10 Where the Collector was authorized under Section 14 of the 

Putni Begulation to make a summary investigation if tho 
talukdar contested tho zammdats demand for any arrears of 
rent, and the Collector by his order determined tho rent 
payable to tho zamindar in future 

11 Where a Collector purj»orted to decide under the Bengal 

Regulation, VII of 1822, a dwimto between rival tenants, 
claiming the same Und under tho same nature of tenure ” 

12 Where under Section 48 of the Bengal Act VI of 1070 a 

Collector settled chaukidan cliakran land with a person other 
than tho zamindar in whoso zamindan it was situated 

13 Where a Collector passed an order refusing to put a party m 

jiosscssion of tlio land allotted to him under tho Bengal 
Estates Partition Act 

14 Where an order is passed by which land granted to ))laiutiff in 

mam is resumed and cnhaDcc<l assessment is levied thereon ** 

15 Where tho Government rcsumwl service mam land without 

tho existonco of thoso contingencies on the existence of w Inch 
alone the Gov ernment were, under the conditions of the mam, 
entitled to resume** 


13 (1005) 32 Cil 1107 (1130) 2 Cal L Jour 107 A<irrn<tr(( Lnl Khati v Joji 

Uari 

(1011)11 Ini Cas fiOO (902 901) (Cal) Cirl«ir Nuruytin Chandrn t 
Sfcrelari/ of State 

(1011) 9 Ind Cis GSS (r07) (Cil) Hart Chandan v SrerrMrv of State 

14 (lOOG) 33 C il 003 (COO) 4/iw«rfttnT hhnnthandra 

15 (lOOO) 1 Ind C IS 540 (551) 30 Cal T2G in4in<ti Aisl(Or« r 

10 (1013) 17 Ind C is 501 (50C) (Cal) hagtrtdret ImI \ / ijs Ihbt 
17 (1912) 17 Ind Cas 891 (SSl) (Cal) Itajanx Kant Mukerjee t /iirn Ihlat 
Dai 

IS (1601) 21 Cil 020 (032) rejo'i Chnnd itahatab x Art»ro Ifolitni Dvsi 
10 (10'25) X I R 1025 Cvl 933 (054) 89 Ind Cas 193 II nstf 1/irM v Sir<J 
rtinrfii .Narnin Div 

20 (1031) MR 1911 Mad 117 (159) 57 Mad 501 151 InJ Ca» Thtru 

itnkalaehartndu t Secretirvof StUe 
(1015) MR 1915 Mad 470 (4«0) 25 Ini Cas 8"8 DijJ r 

Sr<Tr/irv of Stale 

21 (192'') AIR 192^ Msd 1210 (1254) III Ind Cas Seerr ary of S \’e t 

IMid 2«iliirn (Di tinffu»»btD|; SIR 192S 'lai 2'2 ) 

(1920) S I R 1020 Mat 8b5 (*>-9) 42 Mad 073 51 led Cai SOiO, 
of Stxte r Gulin Kkan 


Article ii 
Note 3 
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ftrticle 14 16 4n order resummg lands which formed part of the assets of a 

Note 3 zaitiindarj at the time of Permanent Settlement 

17. "Where in executing in order of His Majesty in Council the 
Collector bj mistake put the plaintiff in possession of a village 
other than the one he was entitled to, under the said order of 
His Majesty m Council 

18 "Where a Magistrate directed certain property seized under 

Section 524 of the Criminal Procedure Code to bo forfeited 
to Government, though the property was claimed by the 
plaintiffs as theirs when the Magistrate heard the claims 
invited b} a ])roclamation issued under Section 523 of the 
Crimmal Procedure Code ** 

19 An order jnssed behind the back of the plaintiff by the Inam 

Commissioner by which ho enfranchised certain service mams 
m some villages belonging to the plaintiff, which were included 
m the assets of the zatnindari nt the time of Permanent 
Settlement 

20 An order of a revenue officer under S 59, Cl (8) of the Berar 

Land Bevenue Code summarily ejecting the plaintiff from the 
land which he claimed as owner and in respect of which be 
disputed the ownership of Government 
But if the order of an officer of Government is tnfra ures 
and valid, a suit to set it aside must be brought within one year from 
that order Whero Government in ordering resumption of certain 
mam land purport to act under powers reserved to them under the 

*22 (1920) A I R 1020 Mad 1018(1013) 53 lud Ca» 832, T'os»«dd» v Secretary 
of Slate 

23 (1907) 30 Alad 280 (282) 2MxdLTiml95 ITMad L Jour 147.Aroharfljo?t 

of Vuianagram V Somaseltara 

24 (1920) A 1 R 1920 Pat 182 (185) 5 Pat L Jour 821 5GInd Gas 507 21 Cri 

L Jour 475 Secretary of State v Lovjn Karan Maru.ar\ 

(1888) 1888 Pun Re No 59 Anjfc» Bam v Secretary of Stale 

25 (1930) AIR 1936 Mad 813 (315) 58 Mad 141 1C2 Ind Gas CGI, Fartha- 

$arath% Appa Bao v Secretary of Stale 

26 (1927) AIR 1927 Nag 10 (12) 93 Ind Gas 22 22 Nag E R 147 Secretary 

of Staler Bagmal Ktsandayal 

27 (1916) A I R 1916 Mad 984 (984) 81 Ind Gas 267, SH65«nno v Secretary of 

Slate 

(1928) AIR 1928 Mad 282 (290) lOG Ind Gas 691, Tmpura Sundaramma 
y Secretary of Slate (An order resuming service mam lands, on 
non performance of servico ) 

(1691) 15 Bom 421 (426) Nagu y Salu 

(1920) AIR 1928 Bom 201 (203) 111 Ind Gas 270, Livgo J2no_;i v Secretary 
(An order Under 6 15 of tbe Bomlay Ifereditarj 0£Goes Act 
of 1874, 1 j a Collector commuting service rights ) 

(1927) AIR 19^7 Bom 65 (59) 100 Ind Gas 98 61 Bom 105, Manxbhax 

Goitndbhaty t>adiad City Jltvnxctralily (An order by a Commis 
sioiicr umler S 178 of the Borabaj District MucieipalitieR Act } 

(192C) AIR 192r Bom 4C7 (470) 95 Ind Cas 950 <^vrnjlal Munshtlal v 

Seerelary^^o^ Slate (An order under S 37 of the Bombay Xmnd 

(1923) A I R 1923 Bom 478 (460) 25 Bom L R 785 77 Ind Gas 14G Dfwd* 
SriWinnrv Secretary of Slate (An order under S 11 of the Bombay 
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teims of tho grant, tho order la not ultra vtres, on tho ground that 
Government have acted erroneously in interpreting the terms of the 
grant, or in finding on facts relating to tho grant 

4. "Order” of an ofiBcer. — This Article does not apply to all 
orders , it can apply only to orders and proceedings to which the law 
has given a particular effect In order to attract tho application of 
this Article the order must bo an order of at least quasi judicial 
character and not a more executive order.* Where the Government 
ordered certain alterations in the physical arrangement of an anicut 
to be made which had the effect of diminishing the plaintiff s right 
to receive a certain quantity of water to Im tank from a certain 
river, the order of tho Government was held to be one not satisfying 
tho above tests * 

5. "Officer of Government.” — A Mamlatdar making an order 
in respect of immovable property under the Mamlatdars Courts Act 
(Bombay Act 2 of 1906) is a Court and not an officer of Govern, 
ment for tho purposes of this Article, so, this Article does not apply 
to such orders * The manager under the Sind Encumbered Estates 
Act 13 an officer of Government withm the meaning of this Article ’ 
A Collector to whom a decree is transferred for execution is an 


lUreditaiy OffiMs Act (3 ot 18741 d«clanDg alwcMion oi xitan laud 
▼Old and resumption of tbo land ) 

(1920) AIR 1920 Rom 235 (23C) 55 Ind Cas 591 Chhotubhay Goundji ▼ 
9/cy c/ Slalt (An order under S 3/ ol tbi. Bozntaj Land Hevcnue 
Code ) 

(191G) A I R igiG Sind 62 (83) 9 Sind L R 1C7 32 Ind Cas CIG Get tmaf 

▼ Vanajtr Fncumbtred EsKtUs Stnd (An order passed by tha 
manager under Sind Fneumbered Estites Act 20 of 1690 for sale of 
tho lease bold hnd to recover arrears of rent ) 

(1930) AIR 1930 Smd 150 (151) 124 Ind Cas SCO, $u/an ▼ Kkemchand 
(An order by the manager under Sind Encumbered Estates Act 20 
of 169G ) 

23 (1928) A I R 1923 ^tad 282 (290) IOC lud Cas 691 Tripwro Sinirfnrninnirt 

▼ Sfcy of Slate 

Note 4 

1 (192") AIR 192" Mai llC" (11"9) 101 Ind Cas "81 Romestearam Deia 

ilhnnam ▼ Secy of State 

(1905) 32 Cal 1107 (1123) 2 Cal L Jour 10", Narendro Lai Afan ▼ Jog* 

Hart (FerWoodroffe J) 

(1S3") 11 Rom 4’9 (432) Shit a/i Trsj* CAavan ▼ Coiteclor of Paltutgir* 

[See (19’1) A 1 R 19’4 Nag 25G (25") 20 Nir L R "0 "S li d Cas S"2 
lull i Lit V Holt (No question of limitation otk's « here the 
ontr or I r I r the revenue »uthontie» was one declinng 

to ilitorf re )) 

(Sr<-flrw(l'’3'’) A I n 19V I^h r92 (fll) irs Inl Cas "39 <Ii 
Ifijl arriTnad T SI ah Tamar Ahan (No or<l r on mcril-. pa '^•d 

Sul'M'quect »uit for rr<lrn|tioi E n. than one \ -ar a'ler 

C«.U‘Ct r * oril f — Art 14 limitation Act hrfJ d 3 not apf r )] 

2 (1S27) AIR 192" 'fa I IIC" (ll"9i 101 Ind Cas "61 rarr-Mvaram Dera 

^^hariam V ^fcv of ^tife 

Notes 

1 ( 1131 ) A 1 n PU IV m 25'" (25C) lS51nlCas4^" f t ff-inapfKir 

Tij i»t> jau* fa L.iS’tng-'irJa 

2 ( 1110 ) A I U ll'O*^ nd 150(151) J24 Ind Cas 3 i, Vw/an » rhr*^h3*id 

La C7 


Artkle 14 
Notes 
3—6 
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Article H 
Notes 
5—6 


officer of Government when he sets aside a sale held by his order in 
execution of the decree * A Judge exercising his judicial functions 
IS a Court ^Mthm the meamog of the Limitation Act and is not an 
officer of Goveinraent within the meaning of this Article * 

6. Starting point of limitation. — The starting point of 
limitation is the rfate of the act or order which the plaintiff seeks 
to have set aside by a Civil Court Dealing with a case under the 
Bombay Land Revenue Code, Macleod, C J, observed that if the 
plaintiff appeals from such order or act to the revenue authorities, 
he IS disentitled, by Section 11 of the Bombay Revenue Jurisdiction 
Act, 10 of 1876, to exclude the time occupied in proceedings before 
revenue authorities in the calculation of the period of limitation 
under this Article^ But in an early Calcutta case, where the 
plaintiff sued the defendant for recovery of rent of land m a Revenue 
Court, and an adverse decision having been passed against him he 
appealed to the suiwior Revenue Court, it was held, m a suit 
instituted bj the plaintiff for declaration of his title to the same 
land, that limitation ran from the date ol decision of the Appellate 
Court, as an appeal was i»ro\ided for from the decision originally 
given * 

"Where the order which the plaintiff seeks to have set aside is 
illegal, he is entitled to wait until it is onforced, and the attempt 
to enforce it gives him a good cause of action That is to say, limita* 
tiOQ would run in such cases from the date of enforcement of the 
order and not (tom the date of the order * Where the act and the 
order of an officer of Government are not contemporaneous, and 
the suit 13 in essence one to sot aside the act rathei than the 
order, the starting jioint of limitation is the date of the act, not the 
date of the order ^ Where an administrative order is passed which 
requires a subsequent act not merely to complete it, but to give 
force to it, limitation runs from the date of the act ® 

3 (1002) 24 All 467 (470) 1902 All W N 116, Eaghunath Erasad v Sant* 

Basal 

4 (1908) 10 Bom L R 749 (761) Oounda Bala v Ganu Abajs 

(1913) 19 Ind Cas 968 (970) (Cal) JlTAuIa Baksh v Bhabasundan Dasya 

Note 6 

1 (1920) AIR 1920 Bom 105 (105) 44 Bom 451 67 Ind Cas 587, Oanesh 

Shesho V Secy of St/ite 

(1920) AIR 1920 Bom 235 (235) 55 Ind Cas 591, Chholubhni Govxndjt v 
Secy of Slate 

2 (1805) 4 Sutb W R Act \ Bnl 21 (22), Srccmulfy /oKoltfe V TtiKbun Singh 

8 (1927) A IR 1927 I’ 0 217(223) 54 Ind App 380 61 Bom 830 105 Ind Cas 
C91 (P C), Laxmartrao Itadhataraa v Sftnnttos Lyngo 

(1905) 32 C»l 1107 (1126) 2 Cal I. Jour 107, Narendra Lai Khan v Jog% 
liars 

(1897) 24 Cal 149 (152), XiaIoo Stngh v Pwrnn Ckander Bnnerjee 

4 (1922) A IR 1922Nag7C(78) 65 Ind Cas 970 Onf^arlalv ShaUgram Lala 

1 (1871)3 NV P IT C R 828 (331) DeetKarvnsi Muhammad Alt Shah 

(1900) 24 Bom 435 (455) 2 Bom It B261, Soorannana v Secy o/S{a(e 
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Though there is no direct authority under this Article to support Article 14 
the \icw that the date of an order is the date when it 13 communu Note 6 
catcd, or is in some way brought to the notice of the parties affected 
thereby, yet it has been so hold in cases decided under analogous 
proMaions in other Acts Sco the undermentioned cases ® 


1 5.*^ Against Govern- 
ment to set aside any at- 
tachment, lease or transfer 
of immoveable property by 
the revenue authorities for 
arrears of Government 
revenue. 


One year. 


When the 
attachment, 
lease or 
transfer i s 
made. 


Aitiole 13 


1. Scope of the Article. — The words “immoveable property” 
ha^o been substituted for tho words “any land or interest in land" 
which occurred m clause 4 Section 1 of the Act of 1859, correspond- 
ing to this Article Immovable property has been defined by 
tho General Clauses Act, 1897, as including “land, benefits to arise 
out of land and things attachc<l to tho earth or |)erm-\nentl> fastened 
to anything attached to tho earth Tho present Article 15 therefore 
wide: in scope than the corresponding Section of tho Act of 1859 

In order that this Article may apply, there must ba\o been an 
attaoliment, lease 01 transfer of immovable property by tho reienue 
authortUcs for arrears of Goxemment reienue and tho suit must 
bo directed against the Goiernment to set aside such attachment, 
lease or transfer A suit under tho proMso to sub section G D to 
Section 88 of the Criminal Procedure Code is not one to set aside an 
attachment by tho reienue authorities for arrears of Goiernment 
rctenwe and is not therefore within tlii» Article \Miero A s lands 

4- Act of 1877, Article 15 and Act ef 1871, Article 17 

Sjidc as ibmc 

Act of 1859, Section I, Clause 4 

To suits tn Mt am attichmrnt loatc or transfer ol bdj land or 

interest in lu d I > the n>enue nutboritiis for arrears of (•o%rrnnieut n-Tcnue 
one w ir from the date of sucb attachment Ica&c or 

tniisf r 


r (lOOl) 2-^ l^m R (lU ^ Ihm L R 02’ IWiif «» IWtif Iluxn t 3I,rja 
Kl an U III! II uvn {l\ti ion uod r S "T of the Registration Act ) 
(1000) 21 lx in I2r'. (ISS) 2 Rom 1. R 22S t/oAipAf /irne t Likihruin 
(rXs-i ion mil r IV.iiil«i> Khoti Art I 

S IV m LU 420(421) < jwJ /-ijIjMimfA t Anthnn UV-ci jon nndcr 
21 of Act 1 «f I-SO ) 

(iRsl) f Ms 1 (I'X*) Irmnm/ilii < I ett r J CIvfr (A caic under 

Mains Kct 2s of IvO ) 

12 Msl 1 (4) '?fvhitrnT ^jnliri (Aea.^onderR 2S of 'ladns Act 
2R of lRi.0 ) 

(1910) P Ini Cis HOs (S>i) S4 M»l 151 Srev of i r t G r* 
.Nerni-in/iaitni (IV«-i 1 n unh-r ^ 25 of Madras An fs <-f ivro ) 
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Article 15 attached for anears of land revenue under the Bombay Land 

Note 1 Revenue Code, 5 of 1879, and A had under that Act 12 years %\ithm 
which he could applj for restoration of the lands, but before the 
expiiy of such period the Government illegally forfeited the said 
lands and A thereupon filed a suit for a declaration that the 
forfeiture ^\as illegal, it was held that the suit was not one to "set 
aside an attachment for anears of land revenue” governed by this 
Aiticle, but was a suit for a declaration governed by Article 120 of 
the Limitation Act ^ Where a ghatwal became a defaulter in the 
payment of revenue and the Government acting under Regulation 29 
of 1814 transferred hi^ tenure to another person, it was held that a 
suit to set aside the transfer was gov orned b> Section 1 clause 4 of 
the Act of 1859, corresponding to this Article ^ 

For fmther instances in which Revenue Authorities have power 
to attach, lease or transfer immovable property for arrears of 
Government revenue, see the undermentioned Acts and cases ® 


Article 16 


1 0/ Against Govern- 
ment to recover money paid 
under protest in satisfac- 
tion of a claim made "by 
the revenue authorities 
on account of arrears of' 
revenue or on account of 
demands recoverable as^ 
such arrears. > 


One year. 


Synopsis 


i. Legislative changes. 


I W h e n the 
payment is 
made. 


2. Scope of the Article. 

2a Money recoverable as arrears of revenue. 

3. “ Money paid under protest. ” 


4. Starting point. 

5. Article 46 and Section 59, Madras Revenue Recovery Act. 

^ Act of 1677, Article IS «nd Act of 1671, Article 18 
Same a’’ aborc 

Act of 1859, Section 1< Portion of Clause 4 
Sime ns nborr except the eliglit ehirfio noted m Note 1 

Article 46 — Note 4 

1 (1892) 10 Rom 455(407) Samaldasf Sccy of State 

2 (IBIoW^SuthW B 20e (203) Chtlro Narnui Smgh TeT a%t v Asiisfani 

Coniin^stot erof the Sonthal Pertjimnahi 

3 ■Midrus Revenue B(co%cr} \ct (2 of 1604) Ss 20 and 27 

(1902) 20 "Mid S'*! (824) 13 Mid L Jotir 139, Narayan Eaja v Eamcl andra 
Enja 

(1905) 23 All 231 (232) 1905 All N 282 3 All L Jour 10 Mndho Singh 

V St/rjfin Xunvar (Attxclimcnt ol palti or miilnl under tlic North 
Western Provinces Lsnd Revenue Act, 19 of 1873 ) 
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1. Legislative changes. —Tho woids “against Go\ernment ’ Article 16 

did not occur in tho I'^tter jiart of clause 4 of Section 1 of the Act Notes 
of 1859 corresponding to this Article 1 — 3 

2. Scope of the Article. — In order that this Article may 
applj — 

1 tho money for tho reco\er> of which the suit is instituted 
must ha\Q been pni^ under protest, and 

2 such payment must haae been in satisfaction of a claim 
made by tho revenue authorities on account of arrears 
of rcicMtie or on account of demands recoierahh ns such 
arrears As examples of demands falling within tho latter 
class may be mentioned tho duties, penalties and other 
suras payable under the Indian Stamp Act, 1899,* the sums 
duo to tho Government by a society registered under tho 
Cooperatno Societies Act, 1912* and loans made under 
tho Agriculturists Loans Act, 1884 * 

2a. Money recoverable as arrears of revenue. — Where 
tho sums claimed by tho Government were chimed as rents payable 
by tenure holders for lands held by them being the rents settled by 
tho Settlement Officer under Section 104 of the Bengal Tenancy Act, 

It was hold by their Lordsliips of the Privy Council that such rents 
were not arrears of revenue or recoverable as such arrears and that 
Article IG had no application to a suit to recover such sums It was 
observed that merely to show that such sums were recoverable by 
tho Government as a public demand was not to show that it was 
recoverable as arrears of revenue * 

3 “Money paid under protest” — Pvymcnt of revenue made 
to tho Government by a co sharer on account of a clear and admit 
ted liability in order to save the whole citato from sale cannot bo 
considered to bo a payment made under protect * \Miero a revenue 
assobsinont was paid after an objection to tho Collector followed by 
an appeal to tho Commissioner and {lending tbc'-o proceedings sub 
80 (\ucnt payments were made without further objection it was held 
by Seton Carr, J , that the objection and apjical amounted to a 
* protest not only in respect of tho payment actually objected to 
but in respect of the subsequent jiayinents also Macj>\ierson J , 
licld coiitin * 



Article 16 
Notes 
9-8 


1062 EeCOVERY of MONEl PAID TO GOVT UNDER PROTEST 

4. Starting point. — Limitation %mI 1, under this Article, begin to 
run when the payment ts made Therefore, in the case of a recurring 
cause of action, if a plaintiff has failed in his first suit and has 
appealed against the decree dismissing his suit, he is not entitled to 
ivait until the appeal has been disposed of finally before suing in 
respect of the subsequent causes of action Thus, if A’s suit against 
the Government for recovery of a certain sum of money paid under 
protest IS decided in favour of the Government, and A prefers an 
appeal, hut before the decision of the said appeal similai iiayments 
have, for a number of years, been mode or foregone in acquiescence 
in the ]udgment of the Court of first instance, and finally the ajipeal 
13 decided in favour of A, a fresh cause of action does not arise on the 
date of the final determination of suit in appeal, for the recovery 
of payments made in the intervening period All that A will be 
entitled to lecover is the payment made withm one year before suit * 

Where money has been paid under protest for several years, only 
one year’s amount can be recovered * 

5. Article 16 and Section 59i Madras Revenue Recovery Act. 
—This Article like every other Article m the Act does not apply 
to a suit, limitatioo for which is proscribed by any special oi local 
law (see Section 29) Section 59 of the Madras Bevonuo Recovery 
Act (2 of 1864) 13 such a Uw and runs as follows 

"Nothing cootained m this Act shall be hold to prevent 
parties deeming themselves aggrieved by any proceedings under 
this Act except as hereinbefore provided, from applying to the 
Civil Courts for redress provided the Civil Courts shall not take 
cognizance of any suit instituted by such parties for any such 
cause of action, unless such suit shall be instituted within six 
months from the time at which the cause of action arose ’ 

Hence a suit against Government to recover money paid under 
protest in satisfaction of a claim made by the revenue authorities 
under Section 52 of that Act* or under S 6 of Madras Compulsory 

Note 4 

1 (1920) A IB ia20’\Iad9J3{93l,9j2) 59 Ini Cas 93 (S B) Secj of Slate 

y VegayaujeUa Fslate 

2 (1674) 11 Bom n O K 1 (2) Dhujang Mahndev v CoUtetor of Belgawi 

(Suit for dLclaratioii that the plaintiff was cntitkd to enjoy produco 
of man lind free from payment of assessment Held that suit was 
governed bj Art 144, but only one year s arrears w ere reeoveralle ) 

(18CG) V Suth W R 47 (47) Aebttf Ram v The Government (Held suit to 
set a'liie ol noxious order in tbe revenue department was governed by 
Art 120 It IS Fubmittcd that such a suit will now bo governed by 
Art 14 or this Article } 

(1920) AIR 1920 Wad 943 (953, SCO) 59 Ind Gas 93 (S B), Sec j of Stale v 
T ejayai ipetln Fstale 

(See also (1903) 13 Wad L Jour 2G9 (270) Jinlfat Mat an mad v Secy 
of State (Suit for refund of sums Icvitd as prohibitory assess 
ment for occui ition of Government land / eld barred ly cither 

Art 14 or Art 1C)] 

Note 8 

1 (1900) 23 Tifad 671 (579) 10 Mad L Jour 2f 1, Orr v Sccy of State (On 
demand by Collector, fees payable to village servants j iid under 
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Lalwur Act (1 of 1859)* on account o( demands rcco\cral)lo as 
arrears of rc^cnuc is governed 1)> Section 69 of tlio former Act and 
not h) tills Article 

However, in onlcr tint a suit against Govcrninent for recovery 
of monev tna> Iw governed b> Section 69 of tlio Madras Act, tho 
following conditions slioiild co cxl^t — 

(1) tint such recovery was inado liv a |»rocccdmg under tlio 

Madras \ct, and 

(2) lint the suit is one hronghl b> a person aggrieved h> such 

proceeding 

In the absence of tithcr of the^e conditions, such a suit will bo 
governed b> \rticlo 10 Thus a mere demand of water cess b> tho 
Government doc-^ not amount to a proccc«ling under tho ^ladras Act, 
and a suit for the recoverj of tho water coss levied under Section 1 
of Madras Irrigation Coss Act for tho unauthon-ed uso of water 
belonging to tho Government and paid under protest is governed by 
Article 16* Moreover, a distinction should bo made between pro 
cGcdings for tho collection of rovonuo which aro taken professedly 
under the local Act {3 of 1804) but amount to an illegal or irregular 
exercise of jurisdiction bj which a i>art> is aggrieved, and proceedings 
which are vvhollj without jurisdiction owing to tho party against 
whom thej aro taken not liemg a defaulter Thus, where a suit is for 
tho recovers of cess alleged to have been tHegaUu levied, the one 
year's period of limitation will appU. Section 59 of the Madras Act 
being confined in operation to cases of persons being aggrieved by 
illegal or irregular proceedings taken for tho collection of revenue 
under the provisions of that Act * 


protect — Held suit for r<;fand should bo brought withia six months 
under S 69 of Act 2 of 1SC4 ) 

2 (1915) AIR 1915 Iliad 1129 (1131) 2G lod Cts SCI Peimastinmy ? Secy of 

Slate (Xttachnient of crops to recover AKdunoramafA dues under S 6, 
Madras Compulsory Labour Art — Suit lor redress must bo brought 
svithiQ SIX months under S 59, Madras Revenue Recovery Act ) 

3 (1912) 15 Ind Cas 32S (328) (Mad), Ilatula Venyala Peddiv Secy of State 
(1923) AIR 1923 Mad C52 (658) 46 Mad 483 73 Ind Cas 100, Secy of 

State V Venfeataratnatn 

(1923) 70 Ind Cas 834 (8S5) (Mad) PanchalapalU Pachi Reddx v Sccy of 
State 

(1913) 18 Ind Cas 699 (099) (Mad) RaialaNagamma^ Secy of Stale (No 
notice under S 8, Jladras Act 2 of 1864 — No ijrocceding — Ileiice 
Art 16 applies ) 

(See (1934) A I R 1934 Mad 147 (153) 67 Mad 501 154 Ind Cas 990, 
ThiTUienJatocharyvluY Secy ofStatc'\ 

4 (1923) AIR 1923 Mad C65 (605, CC6) 74 Ind Cas 231, Secy of Slate v 
I’Ognraja Axyar 

(1927) AIR 1927 Mad 850 (351) 99 Ind Cas 1035, T'cnf nfrtsttnrnmndnsJ v 
Secy of State 

(1025) AIR 1925 Mad 474 (474) 86 Ind Cas 267, Tnlamanchift v Secy of 
State 

" ' ~ ^ ~ f State -7 

•palasamy 


Articis 16 
Note 5 
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Article 17 


1 7/ Against Govern- 
ment for compensation for 
land acquired for public! 
purposes. 


One year. 


The date of 
determining 
the amount 
of the com- 
pensation. 


1. Suit for compensation for land acquired. — Section ll of 
the Land Acquisition Act, 1894, requires that the Collector shall 
make an award of the compensation which in hts opinion should be 
allo^^ed for the land, Section 12 inquires that such a\%ard shall be 
filed in the Collector’s Office and shall bo final between the Collector 
and the person interested If the person interested accepts this 
award, then, as there is no provision in the Act for such award being 
enforced against the Collector by execution proceedings, the ordinary 
mode of enforcing it is by a suit against the Collector and such suit 
13 goi erned by this Article ^ 

If such person does not accept the aivard, he ma>, under 
Section 18 of the Act, require that the matter be referred by tbo 
Collector foi the determination of the Court (Section 18), and the 
Court ma>, after considering objections of tbo parties, make an 
award m writing specifying the amount awarded (Section 26) It 
was held m the undermentioned case* that the ordinary mode of 
enforcing such an award was by a suit governed by the present 
Article and not by execution proceedings against the Collector The 
reason of this decision was that the then Land Acquisition Aot did 
not contain any provision for the enforcement of the award by 
execution proceedings, as the award was only a decision’ and not a 
decree By Act 19 of 1921, sub section 2 was added to Section 26 of 
the present Land Acquisition Act That sub section provides that 
every such award shall be deemed to be a decree within the meaning 
of the Civil Procedure Code In view of this addition and by reason 
of Section 53 of the Land Acquisition Act, the mode of enforcing an 
award bj the Court is by execution proceedings and not by a suit 
As has been seen nbovo, this Article refers to a case in which 
the Collector fails to i»ay the amount awarded by him under the 
Land Acquisition Act It has no application to a case where the 

Act of 1877, Article 17 and Act of 1871, Article 19. 

Same as above 
Act of 1859 

No eorrespondiog provision ** 


Article 17 — Note 1 

1 (1607) 02 Bom 603 (607) (F B), UilXanth Canesh v The Colleclor oj Thana 

2 (1607) 22 Irf'm 602 (“O') (P B) litlhanih Gnneih v The Collector o/ Thana 

(In view of the addition to 8 26of Land Acquisition Act, tho decision 
on this point is not good law ) 
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amount of tho compensation hns not bfon ilftermitn^ * \gain, %slioro Article 17 
tho Government lia"? acquirc<l the land and liaa |niil tlic inonoj to Note 1 
one a\ho was appircntlj entitled to it, n suit hj n person Mho lias 
also got intorc’>t in tlio land clamitn,* tho monoj paid h> tho 
Government from tho j'cr'On who receucil it B not governed h> this 
Article * See al-o Notes to Article 62 and Articlo 120 


1 S.* Like suit for com- 
pensation when tho acqui- 
sition is not completed. 


One year. 


Tho date of 
tho refusal 
to complete. 


Article 18 


1. Suit for compensation when the acquisition is not 
completed.— B> virtue of Section 48 of tho Land Acquisition Act, 
1894, the Government is at libertj to withdraw from the acquisition 
anj land of which possession has not been taken , and when it is so 
withdrawn, tho Collector is required to dotormino tho amount of 
compensation for damages suffered by tho owner in consequenco of 
the notico or of an> proceedings thcrounder, and to pa> such amount 
to tho person interested The suit contemplated b> tins Article is 
one for such compensation for non completion of tho acquisition 
Where the land vests in the Government under Section 17 of tho 
Aet. but the Collector refuses to make an order for compensation, a 
suit lor compensation m respect ol such land is not wilhm this 
Article but under Article 120 Tho reason is that where tho land 
vests m the Government under Section 17, the acgutsitton ts 
complete ^ A suit in re->poct of a claim for damages which could not 
be foreseen at the time of tho acquisition proceedings under the 
Land Acquisition Act B not governed bj this Article Such a suit 
will bo governed by Article 120* 


t Act cf 1877, Article 18 and Act of 1871, Article 20 
Same as above 
Act of I8$9 
No corresponding proMsion 


3 (1907) 31 Cal 470 (186) 11 Cal V\ N 85G 5 Cal L Jour CG9 Rameswar 

Sxngh V Secy of State 

4 (1935) A I R 1935 Pat 42 (43) Soma Singhy Jaxgohxnd Pande (Id this 

case Secretary ol State for India was made first defendant ) 

(1919) AIR 1919 Oudh 2G (26) 22 Oudh Cas 312 54 Ind Cas 535 Ladh 
Prasad V A’tramMddin Sftau 

Article 18 — Note 1 

1 (1903) 27 Mad 535 (533) 14 JIad L Jonr 173, Mantharavadi Tenlayya v 

Secy of State 

2 (1907) 34 Cal 470 (487) 11 Cal V\ N 35C 5 Cal I, Jour GC9 Ramwwar 

Singh V Secy of State (Suit for damages due to interference with 
right of ferry arising out of acquisition of property pertaining to such 
ferry ) 
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Compensation fob false impeisonment 


Article 19 


1 9,*^ For compensation 
for false imprisonment 


One year. 


When the 
imprisonment 
ends 


Synopsis 

1. False imprisonment. 

2, Terminus a quo, 

3 Joint torts and cause of action. 

Other Topics 

Compensation for whole period of imprisonment can be claimed See Note 2, 

Pts 2 to 4 

False imprisonment IS contimiing wrong See Note 2 Pt 1 

Malicious prosecution and false iniptisopmeut — Distinction See Note 1, 

PtB 4 to 6 

Person after release on bail or after remand to jail not under false 

imprisonment See Notes 1 2 


1. Falsa imprisonment — Every person has a right to personal 
liberty An infringement of this right b> depriving a person of hig 
lihortv may bo either total or partial In the former case it is an 
imprisonment in the Utter it is a restraint An imprisonment 
without lawful justification is a false imprisonment and a restraint 
without lawful justification is a wrongful restraint The leading 
case on the point is Bud v Jones * The plaintiff m that ease «as 
prevented from going along a public way which was enclosed by the 
defendants but ho was at liberty to go hack It was held that this 
was not false imprisonment ' ^Vhen a total restraint for some 
period however short, is put ujjon the liberty of another without 
sufEcient reason an action lies for infringement of the right * 

A pojson cannot bo said to bo under an imprijonmenfc after his 

release on bail ^ 

^ Act of 1677, Articl« 19 
Same as above 
Act of 1S71, Article 21 

Except the words lor compco«itjon same as above 
Act of 1859 

No eorrcspondiug provision 


Article 19 — Note 1 

1 (1815)C8RB5G1(571J 15 L J Q P 62 9Juc 870 LR7QB 742 (Quoted 

in 80 Cal 872 (8 9) (P C) 1 cr 1 atte^on J ) 

2 Set olio the 

C P 
writ 
him 

(1884) 9 I om 1 (7) Fts? er t Penru 

(See oIv> Illackstone a Commci tines ly Stephen \oI III Pngo 393 ] 

S (1903)80Cnl8'2(e60) 80 Tnd App 154 " Cal W N 729 8 Sar 503 5 

Ikun LB 490 (PC) jl/aJirtminud 1 «su/utfdtn v Scc]/ of State 
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FaUe imprisonment must Iw (l>stin{*uislicd from maitcioui prosf- 
culion \\ hero ono person Ins procurwl tlio imprisonment of nnotlicr 
hj ohtrnning ngsinst him n judgment or other judicial order of a 
Court of Justice, it IS not a /<ifv imprivsnmcnt even though the 
judgment or onlcr 13 erroneous, iirc^nlnr or svithout jurisdiction 
Tho pro]>cr romcnlj in such a ease is not an action for false imjirison 
ment hut ono for nmficiOHi 7 >rosecH/io« or iinlicious ahuso of jiroccss * 
Thus, where a person is wrongfullj arristcit and tvkcn hoforo a 
■Masistrato who remands him to cwsiculj, ho must sue in respect of 
his imiiri'onmcnt hoforo the remand in an action for false imiirison- 
ment, hut m respect of that winch is subsequent to the remand, in an 
action for malicious pro'ccution ® Tho faUo imprisonment lasts only 
whilst tho jdaintifr is in mmiatcrial hands set iii motion h> tho 
defendant to take tho plaintiff licforo tho judicial ofliccr and till tho 
matter comes Ireforc him, whereuj on faKe miprisonmcnt ceases and 
the malicious prosecution begins * 

2, Terminus & quo. — Fnl-o iinprieonincnt is a continuing wrong 
within tho meaning of Section 23 of the \ct^ Under that Section 
tiroo begins to run in the caso of such wrongs at every moment 
of tho time during which the wrong continues If instead of the 
words “when tho imprisonment ends in the third column of the 
Article, the words wero ‘'when tho right to sue accrues, it would 
(as in other cases of continuing wrongs) have been possible for the 
defendant to plead limitation in rosi>ect of so much of tho imprison 
ment as was beyond the period of limitation The words “whon the 
imprisonment ends ' make it clear that whatever may be the length 
of tbo period of imprisonment, tho plaintiff can, if ho brings bis suit 
within one year from the date when tho imprisonment ends, claim 
compensation for tho whole pcrioif 0 / jtnprisonwicwf, oven though a 
portion of It may bo beyond one year of the suit * The defendant 
cannot divide the time of tho cootinuanco of the wrong and jilead 
limitation for so much of the imprisonment as was beyond one year 
of tho suit * Another reason for postjioning the commencement of 
iVife Vfcivii vs yatfasJiA-j Wia'i. We 

cannot bo fully ascertained till the end of the impri-^onment * 

4 Salmond’s Law of Torts, Ctb 1- ditioo Pages 425 426 

5 Saloiond’a Law of Torts Cth rdition. Page 426 

(1901) 17 C P L R 41 (43 44) Uasan Alt Bohra v Shnlh A/on 

6 (1870) 39 L J C P 2C0 (2C3) L R 6 C P 534 22 LT721 18 W R (Eng) 

1003, i4usl»n y DoicUng 

Note 2 

1 (I903)6Bom LR704 (70S),S«rfljmaJ V Vantkekand 

2 (1693) 3 Mad L Jour 2 (8) (Jour) (Th’* Eoglish law on the point seem* to 

be diQcrcnt ) 

3 (1904) 17 0 P L R 41 (42 43), Jlasan AU Dhora ▼ h Mol\ 

[See also V N Mitra, Cth EdiUon, Vol 1, page 333 ) 

4 Sm (1903) 6 Bom L R 701 (703) Suraymal t VaneleAand 


Article 19 
Notes 
1—2 
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Compensation for false imprisonment 


Article 19 
Kotes 
2—3 


As seen in Note 1 supia, a person is not under false imprison- 
ment after his remand to jail b> a Court, or after his release on 
bail Limitation for a suit for false imprisonment, therefore, runs 
from the date of such remand or release and the suit ^^lU be barred 
unless brought ^Mtbin one >ear from that date 
Illustiations 

1 The plaintiff was arrested under a warrant on 28th November 

1895 and was released on bail on 30tb November The 
warrant was cancelled and the criminal proceedings started 
against the plaintiff were sot aside on 3rd August 1897 , 
whereuiion he brought a suit for damages for false imprison- 
ment m Jul> 1898 stating in his plaint that the cause of 
action arose on 3rd August 1897 Held that the plaintiff 
failed to bring his suit within one year from the date of his 
liberation, viz 30th November and hence the suit was barred 
by the law of limitation ® 

2 In a suit to recover compensation for false imprisonment, it 

was alleged that the defendant arrested the plaintiff on the 
27th October and on the 30th tdem placed him before the 
Magistrate who remanded him to jail custod> Held that 
for tho purjiose of computing time under this Article the false 
imprisonment ended on the day on which tho Magistrate 
ordered the remand • 

When parties are added after the institution of tho suit, tho suit, 
as regards them, should under Section 22 of the Act bo deemed to 
have been instituted when they were made parties Where, in a 
suit for compensation for false impnsonment brought by A against B, 
C and D, it was found that A s imprisonment ended on 27th June 
1883 and that C and J? were added as defendants on 5th July 1884, 
it was hold that the suit was barred as against C and D ’’ 

3. Joint torts and cause of action. — A suit for damages 
for faLo imprisonment is governed bj this Article whether tho 
tort 19 committed by a single person or committed jointly by several 
persons If an action for damages for a tort against an individual is 
barred, the period of limitation is not extended because it is against 
several persons Where there is a joint tort, tho proper action is on 
tho tort against tho joint tort fea'^ors and not on a cause of action to 
recover special damage b> reason of a conspiracy to cause damage * 


B (1003) 80 Cal 872 (880) 30 Ind App 154 7 CalW N 729 5 Bom L R 400 
6Sjr503(PC) VaAamiiiad 1 t Secy of State 

6 (1001) 17 0 P L R 41 (42) Hasan AU Shorn v Shexhh Voft 

7 (1681) 9 Bom 1 (9 10) Itshrrv Pearse 

Note 3 

1 (1914) AIR 1914 Cal SOT (436, 437) 40 C»1 803 23 Ind Cas 25 (S D), 

UVston T Peary Mohan Das 
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20/ By executors, ad- 1 
ministrators or represen- 
tatives under the Legal 
Eepresentatives Suits Act, 
18 oo. 


One year. 


Tlio date of 
tlio death of 
the person 
u ronged. 


Article 20 


1. Scope of the Article. — Thu Article provides limitation for 
B-mt an oxccxilor, nilmnn'ilraloT or legal reprcsenlativo htouglit 
tinder Iho special jiroMsions of tho Legal nopresentatnea Suits Act 
(12 of 1855) Tlio first paragraph of Section 1 of that Act rims as 

folIo\AS — 

"An action inaa he maintained bj tho executors, administra 
tors or representatives of anj i>erson deceased, for anj wrong 
committed in tho lifetimo of such i>orson, which has occasioned 
pecuniary loss to hi3 estate, for which \\rong an action might 
have been maintained bj such person, so as sucli wrong shall 
havo been committed within on© jear bofore his death, and tho 
damages when rccoTcred shall bo part of tho personal estate of 
such person " 

There is a similar provision in Section 306 of tho Succession Act 
of 1925 to the effect that alt demands whatsoe\or and all rights to 
prosecute an action existing m favour of a person at the time of Ins 
decease, shall survive to Ins executors ot administrators except 
causes of action for personal injuries, i o injuries not affecting tho 
estate of the deceased ^ The Section is wider lo some respects and 
narrower in other respects than tho provision of the Legal Kepreson. 
tatives Suits Act referred to above It is wider in that it embraces 
If' Act of 1877, Articlo 20 and Act of 1871, Article 12. 

Same as above 
Act of 1859 

No corrcspondjDg provision 


Article 20 — Hot© 1 

1 (1923) AIR 1923 Bom 403 (409) 73 Ind Cas 3GS 47 Bom "IG Jlotilal v 
llarnarayan (Suit for damages for malicious prosecution ) 

(1901) 81 Cal 40G (403 409) 8 Cal W N 329 Kmhra Jkhnry v Corpora 
tion of Calcutta (Do ) 

(1803) 8 Ifad L Jour ISO (181) Satagopa Eamanuja v Ifa/ialiir Doss J\ 
(1918) AIR 1918 Vad 1109 (IIOI) 33 Ind Cas 823 Veernbhadrappa v 
J- irw of Martcadx 1 annajee 

(1920) A I R 1920 Pat 611 (812) 4PatLJo«rC76 52 Ind Cas 348 Panjati 
Svrjhv liainautar Singh 

[See (1902) 20 Bom 597 (COO CO") 4 Bom L R 325 Gopnl v Puma 
chnndra (Where tort aSects estate then right to sue vrill 
survive ) 

(1921) A I R 1921 Mid 1 (8) 44 Mad 35" C2 Ind Cis 200 (P B), 
Tlustoviji Dorahjir 11 II hurse (Do) 

(1910) AIR 1910 Mad lOTS (1009) 31 Ind Cas 4 Subramaniyrt Tyer 
V 1 riiAaforamirr I 
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C0M^E^SATI0N FOR FALSE IMPEISONIOENT 


Article 19 
Kotes 
2—3 


As seen in Note 1 supta, a poison is not under false imprison- 
ment after his remand to jail by a Court, or after his release on 
bail Limitation for a suit for false imprisonment, therefore, runs 
from the date of such remand or release and the suit will be barred 
unless brought within one year from that date 
Illustiations 

1 The plaintiff was arrested under a wariant on 28tli November 

1895 and was released on bail on 30th November The 
warrant was cancelled and the criminal proceedings started 
against the plaintiff were sot aside on 3rd August 1897 , 
whereupon he brought a suit for damages for false imprison- 
ment in July 1898 stating in his plaint that the cause of 
action arose on 3rd August 1897 Held that the plaintiff 
failed to bring his suit witbm one year from the date of his 
liberation, viz 30th November and hence the suit uas barred 
by the law of limitation ® 

2 In a suit to recover compensation for false impriBonment, it 

was alleged that the defendant arrested the plaintiff on the 
27th October and on the 30th tdevi placed him before the 
Magistrate who remanded him to jail custody Held that 
for the purpose of computing time under this Article the false 
impnsonmoDt ended on tbo day on which the Magistrate 
ordered the remand * 

'When parties are added after the institution of the suit, the suit, 
as regards them, should under Section 22 of the Act be deemed to 
have been instituted when they were made parties Where, in a 
suit for compensation for false imprisonment brought by A against B, 
C and D, it was found that A’s imprisonment ended on 27th June 
1883 and that C and D were added as defendants on 5th July 1884, 
it was held that the suit was barred as against C and D ^ 

3. Joint torts and cause of action. — A suit for damages 
for false imprisonment is goierned by this Article whether the 
tort IS committed by a single person or committed jointly by several 
persons If an action for damages tor a tort against an individual is 
barred, the period of limitation is not extended because it is against 
several persons Where there is a joint tort, the proper action is on 
tbo tort against the joint tort feasors and not on a cause of action to 
reco^er special dami^e by leason ot a conspiracy to cause damage ^ 


6 (1003) 30 Cal 872 (890) 30Ind\ppl51 7 CalW N 729 5 Bom L R 490 

8 Sar 603 (P C), VnAammnd V Secy of Stntc 

C (1001) 17 0 P L R 41 (42) Ilaean Ah Shorn v Sheihh ZToh 

7 (1681)0 Horn 1(0. 10) Vtsher v Pearsc 

Koto 3 

1 (1014) AIR 1014 Cal 890 (48C 487) 40 C»1 803 23 Ind Cas 25 (S B), 

TlVsIon V Peary Mohan Das 


Suit nt rxrctxoiis UNnrn rroM* nir suits act 10G9 


20/ By executors, ad- 1 
mimstratofs or reprc«cn-| 
tativcs under the Legal 
Eepresentathes Suits Act, 
1855 


One year. 


The date of 
tho death of 
I the person 
I uronged. 


Article 20 


1. Scope of the Article. — Tiiw Arhclo provwlo limitation for 
suit an executor, ailininistrator or Icj^l ropresentatuo brought 
under tho special proMsions of tho Legal Hopresentatues Suits Act 
(12 of 1855) Tho first paragraph of Section 1 of that Act runs as 
follows — 

'*\n action max he maintained hj tho executors, administra 
tors or representatives of anj jMirson deceased for an^ xxrong 
committed in tho lifetime of such i»eison which has occasioned 
pecuniary loss to his estate for which wrong an action might 
have been maintained hj such {lorson, so as such wrong shall 
have been committed within one >car before Ins death and tho 
damages xvhen recovered shall bo part of tho personal estate of 
such person " 

There is a similar provision in Section 306 of tho Succession Act 
of 1925 to the effect that all demands whatsoever and all rights to 
prosecute an action existing in faiour of a |ter»on at the time of bis 
decease shall surviie to his cxccwtors or administrators except 
causes of action for personal injuries, i o injuries not affecting the 
estate of the deceased ^ Tlio Section is wider in some respects and 
narrower in other respects than tho proiision of the Legal Represen 
tatives Suits Act referred to above It is wider in that it embraces 
Act of 1877, Article 20 and Act of 1871, Article 12 
8.)me ax above 
Act of 1859 

No corresponding provision 


Article 20 — Note 1 

1 (1923) AIR 1923 Bom 403 (408) "S Ind Cvs SC5 47 Bom "16 Jfofdal v 
Hornflraj/o« (Suit lor damages for mabcious prosecution ) 

(1901) 31 Cal 40G (403 409) 8 Cal N\ N 829 Jirwlira Behary v Corpora 
/ion o/ CnI«iU<i (Ho) 

(1893) S 3Iad I, Jour 160 (181) Salagofa Ramanuja r Valiabir iJoss J, 
(1918) air 1918 ^lad 1100 (1101) 3S Ind Cas 823 reerabhadrappa v 
firm of Vflrtrodi 1 ntifiir^rr 

(19‘’0) A IR 19'’0 Pat 841 (812) 4PjlLJoar67C 52 Ind Cas 343 Pun;a& 
Sifij/i V ratnrtfi/nr Sirijfi 

[Srr (190^) 20 Bom 59* (COf CO ) 4 Bora L RS^S Gopnl v Pama 
chnndra (Where tort afl cts estate then right to sue will 
survive ) 

(1921) MR 1921 3[id 1 (S) 44 Mad 35" C2 Ind Cas 200 (F B), 
rns/OMji Dorotji V II II Aurfv (Oo ) 

(inif) \ I R 1910 Mad 10rS(lOC9) 31 Ind Cas 4 Subramant ja Iyer 
V 1 eiilo/rtrni Iter ) 
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Apticle 20 all demands and all rights of action other than personal actions and 
Note d is not merely confined to actions for wrongs It is narrower in that 
it refers onlj to the executor or administrator and does not refer to 
the legal representatues of the deceased in cases where there may bo 
no executor or administrator 

Article 21 2 1 executors, One year. The date of 

administrators or represen- the death of 

tatives under the Indian the person 

Fatal Accidents Act, 1855. killed. 

1. Fatal Accidents Act, 13 of i8S5. — The Preamble and 
Section 1 of the Fatal •\ccidents Act, 13 of 1855 run as follows 

‘‘■WnEBFAS no action or suit is now maintainable m any Court 
rrenmftle against a person who, by his wrongful act, 
neglect or default, may have caused the death of 
another person, and it u often times right and expedient that the 
■wrong doer m such case should he answerable m damages for the 
injmy so caused by him it is enacted as follows " 

S 1 — Whenever the death of a person shall be caused by wrongful 
Snit for compen act, neglect or default, and the act, neglect or 
«a<ton /flmdy default IS such as would (if death had not ensued) 
c«casfoned\ott have entitled the party injured to maintain an 
hti death bi/ acUon action and recover damages m lospeot thereof, 
ableiirong jurty who would have been liable if death 

had not ensued shall be liable to an action or suit for damages 
notwithstanding the death of the person injured, and although the 
death shall have been caused under such ciroumstances as amount m 
law to felonj or other crime 

“Every such action oi suit shall bo for the benefit of the wife, 
husband, parent and child, if any, of the peison whose dctli shall 
have been so caused, and shall be brought by and m the name of the 
executor, administrator or representative of the person deceased , 

"and in every such action the Court may give such damages as it 
may think proirartioned to the loss resulting from such death to the 
parties respectively, for whom and for whose benefit such action 
shall bo brought and the amount so recovered, after deducting all 
covts and expenses, including the co^ts not recovered fiom the defen 
dant, shall bo divided amongst tho beforementioned jivities or any 
of them, in such shares as the Court by its judgment oi decioo shall 
direct ’■ 

^ Act of 1877, Article 21 and Act of 1871, Article 13. 

Same nlxive 
Act of 1659 

No corresponding provision 



Suit H'i rACcuxon'? i tc undi r patai. accidi sts act 1071 


The word “rcprc^ontatiro** in tho Section incIudiM all or any one Article 2i 
of tho persons for whoso hencfit a suit may Iw brought under tho Act Note 1 
and it makes no difToronco whether tho doceasc<l is a I>uropoan or 
Eurasian * 

Tho word '‘child” for whose lienefit ft suit under tho Act may bo 
brought docs not include an adopted son of the deceased, though 
such son may sue as his * 


2 , 2 .* For compensation i Ono 5'car. When tho in- Article 22 
for any other injury to tiio jury is corn- 

person. I mitted. 

Synopsis 

1. AppUcability of the Article to proceedings under 

the Workmen's Compensation Act, 1923. 

2. “Any other injury." 

3. “When the injury Is committed.” 

1. Applicability of the Article to proceedings under the 
Workmen’s Compensation Act, 1923. — Scctioo 10 of tho Work 
men’s Compensation Act, 192? expressly ousts tho jurisdiction of 
the Civil Court in matters rtouircd by that Act to bo settled by tho 
Commissioner and Section 10 provides a period of limitation for 
proceedings before the Commissioner under that Act Tins being a 
period proiided by a special law it will prevail over the general 
proMsions of tho Limitation Act (See Section 29 ante ) 

Further a proceeding under tho Workmen s Comi)ensation Act is 
not a "suit to winch alone this Article applies Consequently a 
proceeding before tlio Commissioner under tlio ^oikmen b Compen- 
sation Act IS not gONorned by this Article * 

^ Act of 1877. Article 22 
Sime lb above 
Act of 1671. Article 22 

The i\ord f r coUil^-UsjtiOH did not occur after thp word for 

Act of 1859, Section 1 Cl«u*e 2 

To suits for d.innRe« for lujiin to the per on the pcnwl of onfr 

jear from the time the ciu«c of action iro<e 

Article 21 — Note 1 

1 See (1905) 28 Mad 470 (4S3) 15 Al-il L Jour V3 JoAnson i The Mndrns 

Batlu flit Co 

(1934) AIK 1934 Cil f55 (rss) 01 Oil 4S0 151 Ind Cas C60 E t 
PenJertov V itxnney 

2 (1670) 7 Bom H C (O C) 113 (115 Ilf) TuiuvnH Raghnnnth v O T P 

PnilttdV Co 

Article 22 — Note 1 

I (1934) A I R I9J4 Bom 23(29 30) 58 Bom 128 149 Ind Ca- 247 1931 Cri 
Cis 115 7f<V7iiii T Gajur Eamtan 
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Article 20 all demands and all rtgkh of action other than iiersonal actions and 

Note 1 13 not merely confined to actions for wrongs It is narrower in that 

It refers only to the execiitoT or admtntsirator and does not refer to 
the legal representatiies of the deceased in cases where there may bo 
no executor or administrator 


Article 21 


21. executors, 

administrators or represen- 
tatives under the Indian: 
Fatal Accidents Act, 1855. ' 


One year. The date of 
the death of 
the person 
killed. 


1. Fatal Accidents Act, 13 of 1853. — The Preamble and 
Section 1 of the Fatal Accidents Act, 13 of 1855 run as follows 

“ 'WHrBEAS no action or suit is now maintainable in any Court 
Preambl* against a jierson who, by his wrongful act, 
neglect or default, may have caused the death of 
another iierson, and it is often times right and expedient that the 
wrong doer in such caso should be answerable m damages for the 
inpui 80 caused by him it is enacted as follows " 

S 1 —Whenever the death of a i>erson shall be caused by wrongful 
Suit for conifcn act negloct or default, and the act rogleob or 
such as would (if death had not ensued) 
oecas^ontT (0 it by have entitled the party injured to maintain an 
hts death by aettan action and recover damages m rcsjiect thereof, 
able v-Tong party who would have been liable if death 

had not ensued shall be liable to an action or suit for damages, 
notwithstanding the death of the person injured and although the 
death shall have been caused under such circumstances as amount m 
law to felony or other crime 

“Every such action or suit shall bo foi the benefit of the wife 
husband, parent and child, if any. of the jioi&on whose dtith shall 
have been so caused, and shall be brought h> and in the name of the 
executoi, administratoi or representative of the jicison deceased , 
"and in every such action the Court may givo such damages as it 
may think proiwtioned to the loss resulting fiom such death to the 
parties respectively, for whom and for whose benefit such action 
shall he brought and the amount so recoveied, aftei deducting all 
costs and expenses, including tho costs not lecovcred from the defen 
dant, shall bo divided amongst the bcforemontioned paitio-,, or any 
of them, in such shares as the Court hj its judgment or decree shall 
direct ' 

« Act ot 1877, Artick 21 and Act of 1871, Article 13 
Same as aIatc 
A ct of 1659. 

Mo corresponding provi«ion 



Suit by rxrcuTOBs i tc usulb fatal accidpsts act 1071 


Tlio ^\or(l “reiircscnlatuo*' in tho Section includes all or any one Article 21 

of tho persons for uhoso lienofit a suit may Imbrouglit under tho Act Mote 1 
and it makes no difTorcnco uliothcr tho deccasol is a Iluropoan or 
Eurasian * 

Tho word "child” for aaho-'O lienefit n suit tinder tho Act maj bo 
brought docs not includo an atioplcit son of the deceased, though 
such son may suo as his lepre^^ntatur* 

22/ For compensation Onoyoar. When tho in- Article 22 
for any other injury to tho jury is corn- 

person. mitted. 

Synopsis 

1. Applicability of the Article to proceedings under 

the Workmen's Compensation Act, 1923. 

2. “Any other injury.” 

3. “When the injury is committed.” 

1. Applicability of the Article to proceedings under the 
Workmen’s Compensation Act, 1923. — Soction 19 of tho Wort 
men’s Compensation Act, 1923, expressly ousts the jurisdiction of 
the CimI Court in matters required by that Act to be settled by the 
Commissioner and Section 10 provides a period of limitation for 
proceedings before the Commissioner under that Act Tins being a 
period provided by a special U%\, it will preiail o\er the general 
proiisions of tho Limitation Act (See Section 29 ante ) 

Further, a jiroceeding under the Workmen’s Compensation Act is 
not a "suit’ to vrhich alono this Article appliis Consequently' a 
proceeding before the Commis'.joner under the Woikmon’s Compen- 
sation Act is not governed by this Article * 

Acl of 1877, Article 22 
ns vbovo 

Act of 1871, Article 22 

The T'ord'* fir ooini'iiisation did not occur after the word for 

Act of 1859, Section 1, Claute 2. 

To suits for dinngc* for injur\ to the person thr pcrioil of one 

year from the time the cilise of action aro«e 

Article 21 — Note 1 

1 s« (1905)29 Mad 179 (4S3) J5 Mnd L Jour 3f3 Jokmnn \ The Mnrifas 

Co 

(1934) A I n 1934 Cil f55 (fiSS) Cl Cil 460 151 Ind Ci, C80 E 1 
retthenn v V Viiificy 

2 (1670)7 Bom H C (O C) 113 (115 Ilf) rin/ii/nA Itaijhunnih v C, I P 

Ptwhrav Co 

Article 22 — Note 1 

1. (1934) AIR 1934 Com 2S (29 SO) «S Bom 12S 149 fnd Ca* 247 1934 Cri 
C»sll5 /fogoM T GnfxtT ItAmzan 
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COMPENSATIO> FOB INJORl TO PFRSON 


Article 22 
Notes 
2—3 


2 “Any other injury.” — Where a case falls under this as \Tell 
as under Article 36 tnfia it imU l>e go\erned bj this Article and 
not by Article E6 The reason is that this Article is a special 
Article dealing with suits foi comiiensation for injury to the person, 
and will prerail over the general Article dealing with malfeasance 
and misfeasance ^ Thus a suit for damages for injury caused to the 
plaintiff s eye by the defendant’s throwing sulphuric acid at his face 
13 go\erncd by this Article and not bj the general Article 36* 
Similarly, a suit for damages for injury caused to the reputation of 
the plaintiff by an assault will be governed by this Article * 

The word injury m this Article has been given, m the under- 
mentioned case,* a wider connotation than phj sical hurt A voluntary 
obstruction to t. person to prohibit him from entering into a temple 
IS according to that decision technically an injury to the person A 
somewhat contrary opinion has however, been held in the case 
cited below,® where the word ‘‘injury ' was held to mean physical 
injuries to the plaintiff A suit by the plaintiff against the defen 
dant for enticing away the formers wife was held, accordingly, not 
to bo for an injury to the plaintiff within this Article, but to be one 
goi erned by Article 120 

3. “When the injury is committed.” — Time begins to run 
from the date on which the injury is committed Hence, an action, 
if brought more than one year after that date, will be barred ^ In 
A iff Jabltv A M where the defendant threw sulphuric 

acid on the face of the plaintiff with the result that some months 
afterwards the plaintiff lost his eye it was hold that the injury was 
committed when the acid uas thrown and that continuance of the 
effect did not make it a continutng wrong so as to attract the 
operation of Section 23 of the Act It was also held that Section 64 
also did not apply as that Section referred to acts not giving rise to 
a cause of action nnloss specific injury results therefrom whereas 


Note 2 

1 {J924)A IR 1924 Boin 290 (291) 84 Ind Cas 790 A !il Jabh t A M 

ZuMtAht 

2 (1924) AIR 1924 Bom 290 (291) 81 Ind Cas 790 A ilf Jablt 7 A M 

Zulaxkhi 

3 (1910) 5 Ind Cas 124 (125) (All) Arhat Vtsir y Baldeo Ahir 

(1680) 2 All 6"2 (C‘’4) J&tm Sttbl ag Dai y Gobtnd Prasad (So 
assamed l»o lonRer Hw on another point )] 

4 (1932) \ I R 1932 Mad 432 (43'*) 133 lad Cas 84 Mtintij/flittnmt y 

Lftl nmnift 

5 (1930) AIR 1930 All 454 (450) If 3 Ind Cas 974 Sobha Ham v Ttla Pai t 

(AIR 1935 All 855 reversed ) 

[See <tNo (1912) ISTndCts 605 (500) 50 Bom 443 Cobivd Pnllrisl na 


Note 3 

1 (113^) AIR I'ns All 855 (65r) 15f Ind Cas b'C TiU Pant y Solha Pam 

2 (I'lSt) A I R 1024 Rom290(292 291) 84 Ind Cns 790 
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the throwing of ‘luliihunc noul wis itself ft wrong going rise to a 
•cau'ic of action indciiondcnt of anj question of <lainago 


23 / For comport- 1 Onoycar. 
sation for a malicious 
prosecution. j 

\ 


When the plaintiff 
is acquitted, or 
the prosecution 
is otherwise ter- 
minated. 


S ynopsis 

1. Actions for malicious prosecution. 


2. Applicability of the Article to acts done 
under the Police Act. 1861. 


3. "When the plaintiff Is acquitted." 

4. Prosecution. 


5. "Prosecution is otherwise terminated." 


6. Suit against joint tort-feasors. 

7. Action against a municipality. 


1. Actions for malicious prosecution. — It is an actionable 
■\Mong to institute certain kinds of legal proceedings against another 
person malioiouslj and without reasonable and probable cause 

The question, what kinds of legal proceedings will gno rise to 
such an action, must ho ascertained 1)> icferenco to the law of 
torts It ma> howoicr, be noted that the gist of an action foi 
malicious jirosecution is damage actual or implied ’ In SaiiUc \ 
Boherls,^ which is the leading case on the subject, it was held bi 
Holt, C J , that the damage which was the gist of an action for 
malicious pro«iecution should bo one of three kinds 

1 damage to a man's fame, as when the matter he is accused 

of IS scandalous 

2 damage to the person as when a man is put m danger 

of Ins life or limb or hbcit}, and 

3 damage to his propcxt> 

^ Act of 1877. Article 23 
Same as alioTe 
Act of 1871, Article 23 

23 —For a malicious prosecution j One jear | RJicn the phintiff is acquitted 

Act of 1859 

No corresponding prori ,on 


Article 23 — Note 1 

1 {16S3) 62 L J Q B 4SS (490J 11 Q B D 671 49 L T 210 31 W R CCS 

0u<iT(t Hill Cold Miiitng Cc r Eyre (Refetrod to in \ I R 1915 Cal 
173 (174) Srr the observation of Bowen L J) 
(ia28)AIR192SCall(lO) 106 lud Cas 277. /i iprn/il To6firro Co v Albert 
Bonimn 

2 (1C97) 1 Ld Raim 3"4 (Cited tn A I U 1929 Cal 1 ) 


Article 22 
Note 3 

Article 23 


Lim C9 
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Urtiole 23 
Notes 
1-2 


2. Applicability of the Article to acts done under the Police 
Act, 1861. — Section 42 of the Police Act, 1861, as it originally 
stood, contained the follonmg words “All actions and prosecutions, 
against an> person, which may be lawfully brought for anything, 
done or intended to be done under the provisions of this Act, or 
under the general {lolice jiowers hereby given, shall be commenced 


3 (1026) AIR 102G P C 4C (49) 95 Ind Cm 329 29 Oudh Cas 163 1 Luck 

215 (P C), Balbitaddar v Badrt Sah 

(1930) AIR 1030 CaI 392 (393) 57 Cal 25 125 Ind Cas 667, Nagendra ^atk 

V Rrtsan/ft Las 

(1867) 8 Suth W R 443 (443) Obeditl Hossetn v Goluek Chunder 
(1906) 17 Mad L Jour 60(61), t'cnla^aranIanoIJ/^^v SwamiNatk (Alormal 
order ot dt&chargc or aciuittal need not be made — A proDouncemeat 
by tho Magistrate is cnougb ) 

In iicui of the Prtty Council dectsion, the following eases which held that 

the jtlaxnliff should proie hts tnnocence are no longer good law 

(1922) AIR 1922 All 209 (209) 44 All 485 67 Ind Cas C5, Oobar^ 

dhan Stngh v Bam Dadan 

(1920) A I R 1920 Bom 806 (807) 95 I C 39. Alavtkhan v Lan^wiyo. 
(1901) 28 Cal 591 (592), Sartsh Chunder v 2ftsh\ Jianta 
(1901) 24 Mad 59 (62) NalUappa Goundan \ Kaliappa Ooimdan 
(1919) AIR 1019 Lah 255 (250) 51 Ind Cas 270 1910 Pun Re 

No 62 PohloBnmv HuKam Stngh 
The other facts uhteh the platnltff has to proie are — 

(i) that he nas prosecuted by the defendant 

(1908) 80 All 525 («<*<* *’•' «•* '♦ -JlT jq 

Bom L B I * 14 Bur 

L R 318 ■ i, Tim 

204 (P C) 

(1930) A IR 1930 AU 742 (746) ^1930 Cn Caa 908 53 All 44 132 


In a suit for malicious prosecution the plaintiff has inter aha to 
prove that the proceedings complamed of terminated m his favour if 
from their nature they were capable of so terminating * If this 
termination takes tho form of an acquittal, the terminus a quo will 
be the date of the acquittal 


(1915) 


a criminal ch-irge is made before a judicial officer or tribunal, 
and any person whomabc« or is actively lustrumental in tho 
making or prosecuting of suck a charge is deemed to prosecute 
and IS called a prosecutor ) 

(1928) 114 Ind Cas 501 (501) (Oudh). Cagraj v Chandrika 
(ii) that the prosecution seas instituted sciikout any reasonable and probable 
cause 

(1901) 25 Bom 332 (335) 2 Bom L R 93S 4 Cal W N 781 10 7fadL 

Jour 300(PC), Pestonji ituncherjx Mody v Queen Insurance Co 
(1902) 24 All 363 (3CC) 1902 All W N 92, Bhtmsen v Sitaram 
(1928) A I R 1928 Oudh 145 (145) 2 Luck 487 101 Ind Cas 274^ 

Shtwaralanv Ram 5>unira,t 

(1910) C Ind Cis 675 (077) (Cal), Sliama Bth v Cfinmnari of Bara- 
nagore Muntetpahly 

(1913)19 Ind Cas 24 (26) (Cal), Mueht Osla v Ilorstnull Maruari 
(Plaintiff should prove bis innocence to justify the inference that 
the prosecution aias commciiccd without reasonable and probable 
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Within three months after the net compHincd of shall have been 
committal and not othcrwiso.” These words were repealed when 
the Limitation Act of 1871 was passed * The result is that the suits 
referral to in the said provision are now governed by the general 
law of limitation contained m the Limitation Act Hence a suit for 
damages for malicious pro'jocution brought against a police officer 
who conspired with other defendants to prosecute the plaintiff 
maUciously, is governed hy this Article* 

3. “ When the plaintiff is acquitted.” — Where the case prose 
cuted IS one in which the plaintiff is acquitted, the termintis a quo 
under this Article is the date of such acquilUl It has been held by 
the High Court of Madras and the Chief Court of Oudh that the fact 
that a revision petition has been presented against the order of 
acquittal could not render it the less final, and will not save from the 
bar of limitation a suit for damages filed more than a year after the 
acquittal though within a year from the date of the dismissal of the 
revision i«Jtition * Where, however, an order purporting to bo an 
order of discharge was set aside by the District Magistrate under 
Section 437 of the Criminal Procedure Code, and a retrial ordered, 
but the High Court in revision set aside the order of the District 
Magistrate on the ground that the order of the trial Court was 
really one of acquittal, it was held that the second part of the third 
column was not excluded by the fact of acquittal in cases where the 
proceedings had subsequently revived, and that therefore the time 
commenced to run from tlio dato of the High Courts order which 
terminated the prosecution * 

4. Prosecutioa.^Tho maintainability of a suit for damages for 
malicious prosecution docs not dopond on there having been a prose, 
cution in the sense in which tbo term is used m the Code of Criminal 
Procedure * The word “prosecution used m this Article has a very 
wide significance and docs not merely mean an actual trial or an 
inquiry which may result in a conviction and tbo imposition of 
imjmsonment or fine * Thus, an application in revision under 

Note 2 

1 See Limitation Act, 9 of 1871 Schedule 

2 (1930) AIR 1930 All 742 (744) 1930 Crj Cas 993 53 All 44 132 Ind Cas 

17, l/oAamed Shar\f v jra»ir 4fi 

Note 3 

1 (1900) 23 Mad 24 (25), JVarayya V Seshayya 

(1035) AIR 1935 Oudh 392 (394) 155 Ind Cas 700, Shanlar Prasad v 

Sheo A’arain 

2 (19-20) A I R 1920 Mad 151 (151) 57IndC4s635 5rii2amu{uv SiibbaPao 

Note 4 

1 (1922) AIR 1922 Cal 145 (14G) 07 Ind Cas 705 49 Cal 1035, Narendra 

nath Dey V Jyotisk Chandra Pal 

(1923) AIR 19’3 Cal 091 (093) 50 Cal 432 111 Ind Cas 796, P^bindra 

nathv Joyendra Chandra 

2 (1930) A I R 1930 All 325 (327, 323) 125 Ind Cas 404 52 411 553 1930 

Cri Cas 419, 3/nda>i V Ham Sunder 


Article 23 
Notes 
2—4 
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Article 23 S 436 of the Ciitninal Procedure Code for ordeung an inquirj or 

Notes trial,* or an application for binding down a person under Section 107 

4 — S of that Code* amounts to a jirosecution Again an apjilication foi 

sanction being a preliminary or initial stage in a criminal iirose 
cution an unsuccessful application for sanction to piosecuto made 
before a Civil Court ma> supplj a basis of a suit for damages for 
malicioua prosecution * 

Tbo prosecution commences as soon as the proceeding is insti 
tilted It may pro\e infructuous where for instance no notice 
is served upon tbo accused In such a contingencj the action for 
damages for malicious prosecution would fail not because there was 
no prosecution commonced, but because theie was no damage done 
to the plaintiff ® But in a case of criminal prosecution for an offence, 
it does not commence until proceedings are initiated b% a Magistiate 
taking cognizance of the offence The lajing ol an mfoimation 
before tbo police cannot therefore be held to be the commence 
ment of a criminal prosecution conscquentl> m such a case a suit 
foi damages for malicious prosecution does not lie 

S. “Prosecution is otherwise terminated.’’— \ prosecution 
terminates by an order of the Magistrate declining to commit the 
accused to Sessions^ or 1>> an ordei of disclnige * But if tlio niattei 

(1913) 18 Ind Cis 737 (739) (Cal) Crot dj v 0 Iletlly (Proceedings undoc 
S 144 or 8 145 Crmuoal Pro Code mai coubtituto i prosecution ) 

3 (1930) AIR 1930 All 32C (327 328) 125 lad Cas 4Gl 52 U1 653 1030 
Cri Cas 449 A/ntfun Volnnv Itnn Sunder 

A (1919) AIR 1919 All 338 (389) 41 Ml 503 60 Ind Cis UO MoMnerf 
A latiiUnk V Rnt i 

(1913) 18 Ind Cas “Z' (739) (Cal) Croi djv 0 Bexll i 

(1916) A 1 B 1915 Cal 79 (81) 27 lod Cas 449 Sts/itiii Perijnsh v Full tan 
Stngh 

S (1922) A IB 19^2Cal H5(14C) C7 lod Cns "OS 49 Cil 1035 Ao.cKrfm 
nrtl/i Deyv Jyoiish Chandra Pal 

(I919) AIR 1928 Cal C9l {C93) 56 C»l 432 114 Ind Cis 790 Pabx, dra 
nnth y Joyendra Chandra ( To prosecute is to set the law 111 motion 
and the law is onlv <et lu motion bj an appeal to some person clothed 

w;tli judicial autlzoritr lu regard to the matter in question Clerk 

and Lindsell on Torts atpagoC37) 

C (1915) A I R 1915 Cal 79 (82) 27 Ind Cas 449 Bishiin Ptrgash v Fuhmn 
Singh (37 Cal 353 and 33 Gil 680 Dissscntcd from ) 
llntsM I T - - , - 

: ‘ 1' ■ I 

culion ) 

(1911) 11 Ind Cis 3U (312) 38 C1I 880 OolnpJanv BlolaKnih 
(1910) 6 Ind Cas 8”" (S'S) 37 Cal 353 Berorano v ^7nJrt5 Chnnd 
(No prosecution as no process issued on the pi until! )] 

7 (100'')21 MlSr3(3-0 371) 1902A11M NOG Uhrix Muhanmad lladi 

(1930) \ 1 B 1930 Cal 892 (391 39)) 6" C1I 25 125 Ind Cis GC7 Kagendra 
Nn//ir BasantaDa* 

Note 5 

1 (101C) \ 1 B I92f P c 4r (49) 95 Ind Cis 329 29 Oudh Cis ]C3 1 Luek 

215(PC) Ila1b7a1Ur\ BahtSJnh 

2 (l9->2) \ IB W” Bom 209(209) 4“ Bom 28 TT Ind Ci- 751 Pursholtnm 

1 ill ftfiffis V Itaoji ITari 
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IS taken up in rcMsion or apitcal to a higher authority, the prosecu- 
tion terminates when the proceedings in rc\ision or appeal come to 
an end in fa\our of the dischargoil i»en>on ^ 

Time begins to run onlj from tho date of tho final judgment of 
the Magistrate and not from tho dato on whicli ho says in his 
judgment that ho came to an opinion faaourablo to tho plaintiff * 

6. Suit against joint tort-feasors.— This Article la not mappli 
cable to a smt for damages foi malicious prosecution against se\eral 
joint tort fcisors Wlioro sncli n suit in respect of such torts is 
barred by limitation as against one it would bo barred as against all * 

7. Action against a municipality.— Ordinarily , an action against 
a municipality will bo go\crned by tbo period of limitation given 
under \rticlo 2 where tbo act done by the municipality is alligcd 
to bo in pursuance of any enactment Thus Article 2 will govern a 
caso only w hen tho municipality docs an act m tbo honest belief that 
it was ernjxiwered to do the same by some enactment But if it acts 
knowing that it bad no jiower under any enactment so to act, a suit 
for compcnsatioQ for malicious prosecutioo against it will fall under 
Article 23 and not under Article 2 * It was held by the High Court 
of Bombay in the undermentioned case^ that a suit for malicious 
prosecution against a municipality on the acquittal of a person who 
was prosecuted by the municipality for alleged infringement of some 
provision of the Bombay ^lunicipal Boroughs Act (18 of 1925) was 
governed by Section 20G of that Act and not by cither Article 2 or 
this Article 


(18S2) C Bom 370 (3S0) C Ind Joar 535 Cbiltey s S C C R IOC 1 enu 7 
Aooryrt Varai/rtK 

[5^0 (1030) AIR 1030 All 320 (327) 125 lod Cas iCl 52 All 553 
1930 Cn Cas 449 VaJan Mohan v Pan Sunder ) 

8 (1030) MR 1930 All 320 (928) 125 Ind Cas 461 1930 Cti Cas 440 52 All 
653, JIadau Jlolirtn V Hant Sunder 

(1038) MR 1038 Mad 340 (352) 174 Ind Cas 428 (F B) Kulaselara Chetly 

V Tholasingam Chetly (A lR19^3lad 151 Followed 23 Mad 24 
QwOTiJfsL', 

(1039) AIR 1939 411 49 f60) 173 Ind Cas 669 I L R (1938) All 89 Bhagat 
Ra) V Mt Garai Dulatya 

also (1920) AIR 19’0 Mad 161 (151) 57 Ind Cas 035 Sriramulu 
V SitbSa Rao ) 

4 (1900) 17 Mad L Jour CO (02) Venkataramana Iyer ^ Suami NaieK 
(1912) IC Ind Cas 581 (585) (Mad) Shwppu Iyer v 5>tarama Pattar 

Notes 

1 (1914) 4 1 R 1914 Cal 890 (436 438) 40 Cal 893 23 lud Cas 25 (S B) 
IV«s/o«v Peary Mohan Das 

Note? 

1 (1925) 4 I R 1925 Ranff 311 (312) 3 Rang 268 69 Ind Cas 661 Maung 

AynnAj/unv Vn l/5in 3/Hnioipali(v 

[Sftf (1910) C Ind Cas 675 (6S0) (Cal) Shnma B\b\ v Chairman 
Daranagore l/ontniwJiIy J 

2 (193") 4 I R 1037 Bom 491 (191 492) 1"2 ludCas 430 PariaUppa Vallappa 

V llubli Municipality 


Article 23 
Notes 
6—7 
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COMPE^SATION FOR LIBEL 


Article 24 


24.' For compensation! One year. j'When the 
for libel. lihel is pub- 

I lished. 

i. Suit for compensation for libel. — ‘Defamation is the 
■wrong dono one person to the reputation of another bj ^^o^c[s, 
signs or MSible lepresentations It is different from wrongful ac^s 
wbieh injure the reputation such as an unlaw fill arrest or a malicious 
prosecution It is also different from words which cause damage to 
a person s property and not to his reputation, e g slander of title 
or slander of goods ^ 

A “libel IS only a particular form of ‘ defamation ’ It is a 
defamatorj statement m nnttng or otlieruise lecorded (o g 1)% 
printing typing etc ) in such a way as to be of more or less perma 
nenco so that after one act of jmblication it still retains its csjiacitj 
of expressing the defamatorj meaning by subsequent acts of publi 
cation * 

A statement is not actionable as libel unless it is made and pi<6 
Ushed No suit will he whore there is no publication ® Publication 
includes a subsequent re publication of the libellous matter and a 
suit will he tor every such publication * 

An allegation bj the defendant in a written information lard 
before the Magistrate that the plaintiff was a woman of no . 

« Act «r 1877 
Same as above 
Act of 1871 

24 —For libel jOnejear | When the libel n publi^hetl 

Act of 1859. Section I. Clause 2 

To suits for damages forinjurj to the reputation 

the period of one 3 car from the time the cause of action arose 


Article 24 — Note 1 


2 


Law of Torts by S Itiinaswama I'er Piges 241 212 
Salmond s Law of Torts Cth Fditioa Page 49C 
Halsbur) 8 Laws of > nglind 1911 Edition 'Nol Will Page COG 
[S«(18Sl)3An815(8l7 818) 1831 All W N 81 C Inrt Jur 320 Ibdul 
Ilnliti \ TejCiandar (Defcndint preferring a petition to Magi* 
trate— Petitiou containing dcfaniator 3 statemeiits bj wa\ of defence 
to charge nude against him— Statements held to haie been made m 
good filth — Suit (or <Limag«.s (or libel docs not he )] 


(IBOS) 10 S ith \\ R 181 (181) 1 Beng L R (8 N) 12 (t) Aoi ml Chun hr \ 
Aofiiii Chu t Ifr (Vo nulhcation if the lilcl 1 c ndlresacd to the r irt\ 
him«lf) 

lSr,-(lSSl)7 Ml 205(219) 1831 MJ W N 310 (P B) Q tee i fitpes 
T Tnlt /7u«itnl 

(183?) 12 Horn If” (1(9) Tn re llotrnrd (Therecoien of dinnge* agjinst 
one dnf nliiit K no Hr to i suit ngiinst nnoth''r ( ir a rcru tition of 
tllr* hlsl ) 
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charxctcr,® or in a report, if written, to tho ])olico containing an 
imputation of ha\ing commitlctl dacoit) or other offence against the 
plaintiff,® is detamatorj of the plaintiff’s character Where a partj 
brings a suit for defamation against a jxilico officer siilimitting report 
m compliance with an order of the Magistrate, this Article and not 
Article 2 will ajiplj A suit for compensation for exclusion of the 
plaintiff from cuil rights is goacrneil b> Article 30 and not this 
Article 

The starting jioint of limitation under this Article is the date on 
which the alleged hlicl is pubhsheil ^ 

AMiere so\cral plaintiffs institute a suit within the prescribed 
period of limitation the subsequent amendment of the plaint by 
striking out tlio names of all the plaintiffs except one on the ground 
•of misjoinder, will not render the suit time liarred ® 


25.* For com - 1 One year, 
pensation forj 
slander. 


When tlio words are 
spoken, or, if the 
words are not aotion- 
ablo in themselves, 
when the special 
damage complained 
of results. 


1. Suit for compensation for siander.—A slander is a defama 
tor) statement, expressed or coD\o)ed b> spoken noids, sounds, 


<< Acl of 1677, Article 25 
Same as above 
Act of 1871. 

25 — Forslacder | One jear | When the words arc spoken 

Act of 1859, Section 1, Clause 2 

To suits for damages for in}ury to the reputation tho 

period of oue }car from the time the cause of action arose 


5 (1913) 20 Ind Cas 708 (708) ICal) DhtrajBalav OopalChaJidra 
^ (1902) 24 All 308 (371) 1902 All W N 90 Ishriv Vuhatunnd IIad\ 

(1937) A I R 1937 Lab "09 (710) 169 Ind Cas 040. i/arnnin Smjft t Doola 
Sinyh (.4 making fal«c accusation against B to police — Case in 
vestigatcd but iJ not pro'^ecuted — Suit bj D for damages for malicious 
prosecution — Such suit held one for libel or slaudcr and Art 24 or 
Art 25 applied ) 

Ca (1937) AIR 193" All 90 (95) 10" Ind Cas 433 I L R (1937) All 390 T cni 
Vndko Prasad Sinpli V tt ajid Ah 

Cb(1935) AIR 1935 Bom 861 (303) 153 lud Cas 414 Dexehnnd Tclarajn v 

Olirtnashytim 

7 (190’) 24 All 303 (371) 1902 All \\ N 90 laftn v Vuhnmad Had, 

(1913) 20 Ind Cas 703 (708) (Cal) Dhtraj Bxlnx Oopal Chandra 
(1807) 2 Agra 47 (49) Mnkotntd Imdadxlly w Ameer Ally 

8 (190^) 35 Cal 495 (509) 12 Cal > 490, Damte v Hem Chandra Lnhtrx, 


Article 24 
Note 1 


Article 25 



Article 25 
Hotel 


1080 Compensation tor slander 

gestures oi in some transitory form whether visible or audible ^ A 
mere abuse which does not amount to a defamatory statement is 
not actionable as a slander * 

The starting jxiint of limitation in a suit for compensation for 
slander is — 

1. when the words are spoken, or, 

2 if the words are not actionable in themsehes, when the 

special damage complained of results 

The latter words weio added m the Act of 1877 for the fust 
time Accoiding to the English Common Law of slander, a slander 
16 not pel se actionable except in three cases 

1 where an imputation is made that the idaintiff has com 

mitted a criminal offence, 

2 where an imputation is made that the plaintiff is suffering 

from a contagious disease, and 

3 whoro an imputation is made against the plaintiff in the 

way of his trade or business 

In these three cases the slander is pe> sc actionable ® In tins 
country it has generally been held that the English law in its 
entirety is not applicable* The High Court of Calcutta has held 
m the undermentioned case* that the English law is applicable 
to the Presidency Towns and that therefore in cases not falling 
within the exceptions referred to above, an action for slander is not 
maintainable without jiroof of special damage 

It has now been held by the High Courts of Bombay® and 
Article 25 — Note 1 

1 Salmood on Torts, Gtb Edition Page 49G 

2 (1803) 20 Cal C53 (CC3) 3 Cal W N 551 (P B), Otnsh Chunder VtUer v 

Jatadlinrt Sadhukhan 

(lOOO) 10 Mad L Jour 83 (84) Konee Suhhndra \ Stibbara^/adu 

[See however (1888) 10 All 425(447) 1888 All WN 157 ,Dav.an Singh 
V ilahtp Singh (Personal insult is actionable per se )) 

S Salmond on Torts, Ctb Edition, Pafic 538 

4 (1020) A IR 1025 A11214(217) IlSIndCaslSS 51 All 509 Rnluw 27flls7t 
V BachehaLall 

(1910) AIR 1910 UppBurlC(17) 33JnilCasC73 2 UppBurRul 93 Nga 
Npo V Mt Te (A suit to rerowr damages for slanderous word im 
puting unebastity to n woman is maintainable without proof of any 
special damage ) 

(1884) 8 Mad 175 (180) Pariath*^ ilannnr (Words defamatory in them 
seUcs and not mere verbal abuse ) 

(1885) 12 Cal 424 (420 427), Trailol ya Hath y Chwidra Nath (Dofama 
tion of character imolTing lo^s of social position and injury to reputa 
tion ) 

“ - ~eli 

(Cilling n 


6 

JJiitfrti 

C (1M7) A I 11 1027 I om 22 (27, 2S) 
Dinit atr 


Sarina v Dinornm Snrmn 
50, iJ?iomii»ioiu Dossee v halobar 

9S Iiid Cas 010 51 I oni 107, 2/irn JJai 
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tint tl>o l^nghsh Common Inw ol slander is not npplicablo Article 25 
e\cn to tlio Prcsulcncj To%mi>. ami tint a sUnder is per sc nctioiiablo Note 1 
There is tiuis no loom for the npphcibiltt) of the second part of tho 
third column, except in cases whole, liko tho High Court of Calcutta, 
the Ihighsh h\% of slander is considered applicable to an> particular 
case 


26 .' For corayKiiishtion' 
for loss of service occa-j 
sionod by the seduction of 
tbo plaintiff’s sc^^nnt or 
daughter. 


One year. 


When tho loss 
occurs. 


I 


Article 2& 


1. Seduction. — Wheio a j>or&on scilucci tho sonant or daughter 
of another iicrson and therebj causes loss of semee to tbo latter, tho 
seduction is an actionable loU More seduction ig, therefore, not 
actionable per sc but onl> when it results in loss of sentee^ Tho 
serMco maj bo actual or constnictiae It will bo constructno or 
presumed and need not bo proaeil in tho caso of a hired servant or 
minor child * In otbci cases it must bo proawl Any lo>s of service 
la enough if it results from tho seduction in anj manner not too 
remote, e g illness duo to mont&l agitation after seduction and 
desertion ^ 

Time, under tbo Article, runs from tbo time wlien tho loss occurs 


27 .t For compensation 
for inducing a person to 
break a contract with the 
plaintiff. 


One year. 


Tho dato of 
tlio breach. 


Article 27 


sr Act of 1677. ATitcU26 
Same as above 
Act of 1871. Article 27. 

Except for the nord» (or compensation the Article was the ume as 'tbove 
Act of 1859 

No corresponding provision 

T Act of 1877, Article 27. 

S-tmo as above 
Act of 1871, Article 28 

Except ior the words (or compensalion the Article was tho same as above 

Act of 1859 

No corresponding provision 


7 (1932) A I R 1932 'll-id 445 (450) 55 aial737 140IndCis 422 ^arayana 
Sahv Kanneiinina Vii 

Article 26 — Note 1 

1 Salmoiid on Torts, Cth Edition I’jgi. 480 

2 Sitmond on Torts Cth Edition Pages 4Sr> 4S9 

[S<-<!flJso(18S2)4 Ml 9* (101) Ibsl Ml a\ N 143 C lod Jur 483 
/2<im Lnll v Tularam ] 

3 Silaiond on Torts Page 4S7 
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JRrticle 27 
Hotel 


1. Inducing breach of contract. — It is an actionable tort to 
induce intentionallj and without lawful justification any one to 
break a contract made hi him with another, thereby causing the 
latter damage^ Under the Ijimitation Act of 1859, a suit for 
damages for such a wrong was governed by clause 16 of Section 1 
which proMded a i>eriod of six years foi “all suits for which no 
■other limitation is heieby expressly provided ' * The suit would now 
bo governed by this Article Where the plaintiff and the defendant 
were rival contractors to the British Goveinment for supply of 
camels to the Military Department, and the plaintiff sued the defen- 
dant for damages for inducing the sub contractors of the plaintiff 
to break their contracts with the pUintiff, it was held by the Privy 
Council that the suit was governed by this Article ® 

The word “induce* does not mean the same thing as giving 
advice As Sii John Salmond in Ins Law of Torts points out 
“To mducc a breach of contract means to create a reason for break- 
ing it, to aduvc a breach of contract 19 to point out the reasons 
winch already exist*’* Wliere a I'orson merely adiiscs a breach of 
contract, it is not an actionable wrong 

In Khtmji Vasanjt v Narsi Dhanji,^ it was held by Doaman, J 
■of the Bombav High Couit that malice or conspiiacy is necessary 
to he established before an inducement to bieak a contiaot becomes 
actionable, and that where A, merely knowing of the existence of 
an unperformed agreement without malice or the use of unlawful 
means, obtains the lienefit of tho agieoment for himself, no action 
will lie against Inm for procuring the breach of the agreement The 
learned Judge followed tins decision in JeAisoudoss v Eanchoddas,^ 
where I'O held that a person who induces a girl betrothed to another 
to break that agreement and marry him, commits no tort, and that 
tlio principle is the same when tho inducement is made to the father 
of the girl by the father of tho boy who is m fact married 


Article 27 — Note 1 

1 (1853) 05 R H 501 (611) 22 L 3 Q B 4r3 17 Jur 827 2 FI A E] 216 
(231) LnmUyy (Referred in 31 Mad 171 33 Ulia 417 and 30 
Mad 781 ) 

(1881) GQ 11 1) 333(337) 50 L J Q B 305 44 L T 75 29 W B (Fug) 867 
45 J r 373 Icuen \ Hall 

<100l) 1901 V C 495 (50G) 70LJPC7C 85 L T 2S9 SOW R (Eng) 139 
C5 3 1’ 70S 17 T L R 749 ^wtnw v Lealt ntn (Referred in 80 Mad 

10 53 W R(Fng)593 
• ■ ny ClamoTgan Coni Co 

9 • • y A J I orbig 

(186") 7 Suth W R 400 (400) Trcylukl oTarxnee v Zfohvna Chunder (On 
rev lew from 5 Snth W H 277 ) 

(iSf 7) 8 S«lh NS R 257 (208) Nlrfr MnJ <»ie 1 Xnrem v A J I orbes 

3 (1920) \ I R I92r 1*C 83(89) 1020 Mad W N 592 90 lud Cav 8S7, //ntfl, 

Sfinfi V Jntii {a Afian 

4 Salinni <1 on Tort* 6th 1 dition, INigc TOJ 

5 (1915) A 1 U 1015 Bom 300(311) 23 Ind Cns 403 (414) 30 I oni C82 
c (19ir) A 1 R lOlf, Bom 51 (55) 83 Ind Ca» 588 41 Bom 137. 
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28.* coDii^n-l One year. The date of the Article 28 
nation for an illeiralJ distress, 

irregular or excessive 
distress. 1 

Synopsis 

1. Scope of the Article. 

2. Compensation. 

3. Termlnns a qoo. 

i. Scope of the Article. — \rticle 29 m/ra refers to «eiznre 
of moveable proj>ertv xinder a hgal j>TccfSi 1 di-tre^s whjch is 
the subject of thi-. \rticle is the <ame thing as a ‘distraint ** and is 
taking, xctlhout Ugal process moveable proi'ertv out of tbe ixjs-e^ion 
-of another for obtaining '^ati-faction of a debt or wrong It is 
therefore a mode of «elf help or evtra judicial remedv available to 
tbe a^neved jnrtv Bv the “Statute law m force in vanons 
Provinces of India landholders have, in certain cases, a right to 
attach the moieables of the rvots for arrears of rent * Similarlv, 
the Government and public bodies bke Local Boards and Munici 
pahties have under vanous enactments power to distrain tbe move 
able projiertv of defaulters in the |>a\meot of revenue or other pnbhc 
dues* In exercising this power however, the distrainer has to 
conform to the provisions of the «tatute under which thev purjsart 
to act \ distress not in conformiti with tbe «aid provisions will 
be an illegal, irregnlar or excessive distress as tbe case mav be ** In 
England there is another right of distress called “distress damage 
feasant, t e distraint of things doing damage Tbe right can be 

Act «f 1877, Arbcle28 
Same as above 
Act of 1871, Article 29. 

Except for the ivorls for coiD;s.QsatiOD th" \nicle naa the ^me a. above 
Act of 1859 
Xo corre'pondiDc p*ov» lOL 

Article 2S— Note 1 

la (I'KM) T Cal W X 723 (72s) JajUji\»n Xnrda v Sirof C^an^ra (*D.s- 
tre^ hac the same nu mine di traint* ) 

1 See for example. Madras FstnUs LjdI \ct l‘’0s Ss. 77 to 134 

Oadh K..nt \ct (22 of Isst) 

R-ncil Tvn-mc\ tet IssS 

2 See for instance Madras Local IVvtrds Act (14 of l*>-20b S 91 

Mains Pi Inct Mnnicipalius. Act (5 cf l'>20j S 121 a=2 
Shi 

Lnited Provinces, MaiiicipaliiK Act (2cf 191C) S 1<~^ 1“' 

Madras R vmu Rxovirv Act S S 

Lnitcd Provmcvs Land ll vm».t Act (do* 1501) S 14’ 

24(1904)23 All 4*52 (4s7) 1 All L J nr loOl All V. X 95 X'seu-i.. 

Boijrd of Miiwcrtev It P tlvs’iff (Di tma n=d“r cws 

und^t the Municipal Act ) 
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Compensation for illegal distress 


Article 28 exercised by an occupier of land with leferenco to cattle or other 
Notes things which go on his land and cause damage theio It is very 

1 — 2 doubtful if this right exists in this country except under express- 

provisions of the law The Cattfe Trespass Act (1 of 1871) ina> bo 
said to give a right corresiwnding to distress damage feasant, but 
the owner of the cattle is not bound to paj anj compensation to the 
owner of the land 

An illegal irregulai oi excessive distress maj also bo doing 
an act alleged to be in pursuance of an> enactment within 
the meaning of Aiticlo 2 ante or a misfeasance or malfeasance *’ 
withm Article 3G tnfia In such cases this Article will pievail 
over the other two Articles in accoidance with the general principle 
that a special \rticle dealinj, with a specidc case will prevail over a 
general provision providing for the geneialitj of cases® 

It has been held in the undermentioned cases* that a distress 
effected under the piovisions of statutoij enactments such as those 
referred to in Foot Notes (1) and (2) above is a seizure of moveable 
proportj under a legal process withm the meaning of Article 29 
%nfra and a suit for damages in lespect of the distress is governed 
b> that Article If thi-) is so then apparcntl) Article 28 is rendered 
practicallj infructuous and useless inasmuch as in India there is n.o 
other right of distress recognized b> law 

2. Compensation. — The \rliclo apidics onl> to cases where 
suit 13 for recoverj of compensation for the tort of wron„tul distress 
It will not applj to a caso whero A sues B to recover a sum which 
2J has collected b> distioss in excess of the amount piopeily due to 
him * here B had wrongfully distrained A s heaps of paddy and 
A sued for a decree directing B to deliver to i an equal quantity of 
gram oi Ns 250 0 0 lioing tho value of the heaps distiamed it was 
held that it was a suit m substance one foi comiionsutiun for illegal 
distress and not for recovery of specific property ** 

(190^) 7 CjI W N 723 (72S) Jajaljiban Nando y Sarat Chandra (D stress 
under Bengal Tenancy Act 1835 — Art 28 applies if not Art 29 will 

appb ) 

3 (1901)20 All 482 (487) 1 Ml L Jour lOV 1001 All VV N 95 1/jt uciptii 

/'oaril 0 / l/Hssoort# V 11 D Goo Ml 
(1002) 7 Cal W N 723 (728) Ja/jatjUtan Van lo v Saral Chan Ira Chosh 

4 (1921) \ I R 1921 All 828 (820) 75 Tnd C« 022 Mnu Singh v Fait talk 

(Dislnmt under Agra Tenancy Act 2 of 1901 ) 

(1B92) 1892 Bom P J 32 (32) Vntttunn Frag v TufiiUrtri Sefifcmerif 
0£'cer (Seizure under Botnlny Act C of 1802 ) 

Note 2 

1 (ieSG)10IlomCC5(CC8),2o0iv 2/«sa6n» 

(See nf« (1893) 21 Mad 210 (210) 8 "Mid L Jour 1G5 Karupranan 
titbalam r FatiaseattH CheUi/ {\ case under tho Irovin 
nil Small Courts Act Art 15 Cl (j) of which is worded 
in kiRular terms as this Article ) 

(1697)21Cilir3(lC5) DewrtiPovv SiinlarTeitnry (Do)] 

2 (1902) 25 Xfad 510 (512) Fattu Sanyasi y Zat of Jeiipore 
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3. Terminus a quo. — TIio starting |x)int of limitation is tlio 
date of distress * 


29/ For compons{\tion| Ono year, 
for wrongful soizuro of 
moi cable '^proporty uiulorj 
legal process. i 

Synofysis 

1. Scope of the Article. 

2. Wrongful seizure. 

3. Seizure. 

4. “Onder legal process.” 

5. Moveable property. 

6. Compensation. 

7. The claim for compensation must be with 

reference to the wrongful seizure. 

8. Starting point of limitation. 

Other Topics 

Attacbmeot before judgment 

Attachment b> itrohibitorv order under Order 21 Rule 
iB sot seuuro 

Debt ]» not Ino^ cable prorert' 

Legal process docs not mean judicnl proccM 
J^one 3 —■^' bother Ino^eablc property 
Standing crops arc not moveable properlj 


Sec Note 2 I*t 7 
40, Cnil Procedure Code 
See i^oto S, Pt 6 
See Note 5 Pt 8 
Sec Note 4 
See Note 5, Pte 5 to 7 
See Note 6, Pts 2 3 


Tho date of 
tbo seizure. 


1. Scope of the Article.— Tiio piotious Article refers to cases 
of seizure mthoxU recourse to legal process, while this Article refeis 
to a seizure under a legal process A wrongful seizure under a legal 
process IS also a misfeasance or malfeasance within the meaning of 
Article IRT xnfra, hut unu’er generaf pnncipfes of faw tfii» •irticfe 
being an Article providing for a specific case will prevail over the 
general Article 36 * 

^ Act of 1877, Article 29 
Same as abore 
Act of 1871, Article 30 

Fxcept for the words "for compens-ttioii *’ the Article was the svme as above 
Act of 1859. 

No corresponding prori ion 

' Note 3 

1 (1901) 24 Mad 339 (341). 1 /ton* Safciba V Sclavs A’rtttirKfflii 

(1002) 25 Mad 540 (542), /’am« NuniAist v ^amtndar o1 Jtyfcrt 

Article 29 — Note 1 

1 (iniS) AIR 1915 Cal CM (fCS) 25> lod Cas 4f3 42 Cal 85, Madras S/eon 
Kattgalton Co Ltii v Sfialimar 11 trAi LM. 


Article 28 
Note 3 

Article 29 



Article 29 
Notes 
1—2 


10S6 Compensation fob wbongful seizure of moveables 

In order that tbw Article ma> applj — 

1 there must be a torongful seizure (see Notes 2 and 3) , 

2 such seizure must have been under a legal process (see 

Note 4), 

3 the seizure must be of moveable property (see Note 5) , 

4 the suit must be one for compensation and must claim 

such compeasaUoD for the torongful seizure (see Notes 

G and 7) 

2. Wrongful seizure. 

I A files a suit or other proceeding against B in a Court of 
lustice and applies for attachment of B s moveable property ” 
The Court orders the attachment of B s mo\ eable property and a 
process therefor is accordingly issued A however, points out to the 
process officer certain properties as being B s properties and they 
are seized, but they really are not Bs pro/ferties but Cs This is a 
wrongful seizure and is actionable without proof of malice * Their 
Lordships of the Privy Council observed If the writ or warrant 
did not authorise the seizure of the goods seized an action would he 
for damages without proof of malice * 

II A files a suit or other proceeding against B m a Court of 
Justice and applies for attachmeot by seizure of certain specified 
properties, which he alleges belong to B The Court orders the 
seizure and a process is issued therefor The officei of the Court 
seizes those pro^ierties The seizure will be wrongful and this Article 
will apply under the following circumstances — 

(a) Where the legal process under which the seizure is made is 
invalid for want of jurisdiction, irregularity or any other 
reason Tho seizure in such cases is an act m tho nature of 
a tresiKiss to property and is actionable without proof of 
malice or want of reasonable and probable cause ^ 

(b) Where the process is valid but the property seized is found to- 
be that of a third party and not of B In this cose also the 
seizure will be an act in the nature of trespass to property 
and is actionable without proof of malice or want of reason- 
able or probable cause * 

(1031) A I R 1931 Nag 47 (49) ISO Ind Cas 157, Xns/ma v StJaratii 

Note 2 

1 (1931) AIR 1931 P C 28 (29) 130 lod Caa 310 (P 0} Itamanathan Chettij 

V Iltra Saibo ilartkar 

2 (1931) A I B 1931 P 0 29 (29) ISO Ind Caa 310 (P C) Rainanathan Cketty 

V V»ra Saito Von^ar 

3 Silmond on Tortf Ctb Edition, Page 593 

(19J1) A I U 1931 Nag 47 (47, 49) 130 Ind Gas 157 Arulina v Si^aram 

(1925) AIR 1925 All 131 (1S2) 81 Ind Cas 1039 Manga v C^tanga J\faJ 

(1920) A 1 1U920 Mad 897 (399) 55 Ind Cis 78G 1/ M > Llirmof 

Madura t P S ArisAna«im« 

(1921) AIR 1921 Cal 774 (774) Cl Ind Cas 513, Arjan Buwas v Abdut 

Bmca* 

4 (1800) 17 Cal 430 (442) 17 Ind App IT 6 Sar 472 13 Ind Jur 452 (P C> 

Auson MoAan /oj/v Ilarsukh I>a% 
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(c)\\liero tlio proccs-j is %alul and the proixirtj boizocI is tho 
liropertj of D, but tho apphcition for soizuro was mado 
V alictoushj and it rf«ison<i6/« and proiat/c caMst? Tho 
seizuro in sucli a case is a intiZicioiw 0 / pioccss, which 
IS recognised in law as u wrong on which an action would ho ^ 
\N here there is no malicQ or want of reasonablo and probable 
cau<:c, tbo scizuro is lawful and docs not guc riso to any causo 
of action In a ^[ira Satbo MartKar,^ 

their Lordships of the Prixy Council obsened as follows — 

‘ A distinction must bo drawn between acts dono without 
judicial sanction and acts dono under judicial sanction tmpro 
perlj obtained If gootls arc seized under a writ or warrant 
which authorised the seizuro the seizuro is lawful and no- 
action will ho in respect of the seizure unless the person 
comjilaining can cstahhsh a remedy by some such action as 
for malicious prosecution 

A filed a suit against B and got Bs mo\ cable projicrty 
attached before judgment It was found that in making the 
application A had not acted bona jide It was held that tbo 
seizure was wrongful and that a suit for comjiensation m 
resjiect of it is gOTerned by this Article ’ 

S instituted a suit tn rent against a \esscl called Clan 
Macintosh for rccoTcry of a certain amount duo as maritime 
necessaries S applied for and got tho ship arrested The 
suit was ultimately dismissed and tho owners of tho sessel 
sued for damages for the scizuro alleging malice It was 
held that tho suit was governed by this Article * 

It has howescr been held m some cases* that where the property 
of tbo defendant m a case is got soized by tho plaintiff under a legal 
process, there is no wrongful seizure within the meaning of this 
Article This may bo a correct proposition where there is no 

(1907) 29 All G15 (615 Cl<) 4 All 1/ Jour 518 1907 411 \\ N 191 Ram 

^uruinv Uvirao Singh 

(1900) 23 Mad G21 (C2G) MurugcM Vudaltar t Jattaram Daig 
(1931) A I n 1931 Nag 47 (48) ISOIndCislS? ArtsAna t SUara>t 
(1903) 31 ^lad 431 (433) 18 Mad L Jour 590 4 Mad L Tim 271 Damaraju 
hariu iha Rtio v Thadinada (Jangtiraju 
(1912) 14 Ind Cas 1S2 (182) (Mad) Pfdditppalt Jfahalais/ mt r Kotturu 
Rasitt Pfddi (Suit to recover price of paddy attached m execution ) 
(1017) AIR lOl” Slad 500 (501) 85 Ind Cas 98 1 eerammn v Subharao 
(1902) 24 All 110(147) 1901 All W N 211 /d« Vwin t Pahmat CTllah 
(1905) 27 Mad 31G (317) MuPoncAand Aanvalat v BanA 0 / Vaefra* 

5 Silmond on Torti Cth Ldition Pages SB" 538 

(1890) 17 Cal 436(442) 17 Ind 4pp 17 13 Ind Jur 452 5 Bar4"2(PC) 

AiSMrimohan Itog v Ilariuhh Zhis 
C (1931) AIR 1931 P C 23 (*’9) 130 Ind Cas 310 (P C) 

7 (1930) AI R 1930 Mad G35 (C42) 126 Ind Cas 721 53 Mad C21 Pannaji 

Deti Cliand (f Co v Sanitjt Kapiir Chand 

8 (1915) A 1 R 1915 Cal rSl (GS5) 23 Ind Cas 463 42 Cal 85 MadmjSKam 

Antii/alion Co Ltd v ShitUmar n orlt Ltd 

9 (1920) A 1 R 1920 Mai 39- (399) 55 Ind Cas "60 V P M \ L I trm 0/ 

Vadura v Xrtshnasnmt Tver 


Article 29> 
Note 2 
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/Article 29 allegation oi iiroof that the plaintiff inaliciouslj or without leasonablo 
Notes and probable cause procured the seizure but not Mheie there is such 

2 — 3 allegation and proof The decisions do not acheit to this asiiect of 

the la^^ and the a ie^\ expressed cannot be accepted as correct as a 
general proposition The decisions cannot be accepted ns correct also 
on another ground Basing decided that the seizmo is not ^\^o^gful, 
thej nevertheless appU other Aiticles of tlie Limitation \ct on the 
assumjition that there is a cause of action in lespect of the seizure 
As has been seen alreadj wlieic the sei/iue cannot be said to be 
%^rongful there is no cause of action at all foi any compensation m 
respect of it and no suit theiefoi will he 

3. Seizure. — This Aiticle implies actml under legal 

process^ Actual seizure invohes proof of actual possession and 
■deprivation of possession theie can theiofore bo no wiongful 
seizure unless the projicrti was in the possession of the person who 
IS setting up the wrong* Where raone> in the ciistoclj of the Court 
IS taken aw a\ by a person not entitled to it and the person entitled to 
It sues for the lecoveiy of it from theformer itcannotbe said that 
there was an\ seizure of the monc> at all * Again where a peison 
has merelj a lien oi a moitgage light oier certain propertj but has 
tio right to tlie j>ossession thcieof he cannot complain that a seizuie 

(1021) A IR 10^1 Cil "4 r"4) C4 Ind Gas 518 Arjan Bjsuns v Abdul 
litixias 

(1025) AIR 10’5 Ml ISl (IS"*) 81 lud Cas 1038 J/ahso v Changa Val 
(If Art 96 read with S “’8 is applied suit is within timo ) 

(1895) 10 ’'lad SO (82) C Mid L Jour 11 jUanc T ilrrn lan v /tiistinn ^owrt 
(Art 49 or Art SC will apply ) 

9i (1931) AIR 1931 P C (29) 130 Ind Cas 810 (P C) RrtWrtiiflfhan Chelti/ 
V Virn Saibo ^^artha 

Note 3 

1 (1903) G Bom L R 01 ("O") Si rajtial v Vanefc Chand 

2 (1910) AIR 1910 All 335 (335) 85 Ind Cas 80 38 All 070 Nxader Singh v 

Ml Caign Dn 

41 (lor) AIR 191" All 270 (2 8) 39 Ind Cas 532 39 All 322 Pam Naravi v 
Brtj Banley Lai (Per Figgot J ) 

(Sre also (1914) AIR 1914 Mad 12G (123) 22 Ind Caa 870 88 Mad 

{r2 (F B) 3 fPflwnnal v Ayyajipa Natk 
(191C) A 1 K 1916 Alt 335 (335) 35 Ind Cas 80 38 AH C7C Nta ter 

Stngli \ Mt Canga Dex 

(1902) SO Cal 440 (442) 7 Cal W N 620 Z-n/s/iimt Priija v Bama 

Jxanta 

(1689) J3 Mad 437 (442) Naraya la v Narnyana (Where there is a 
pal sisting decree under which money is paid to a party to the 
fuit Its receipt cannot be refiardcd as a wrongful sciruro of 
moTcable property as mentioned in Art 29 (even though that 
decree is later on superseded) A suit for the refund of such 
money Mffoiemrd hy Art 120 ) 

(19^4) A 1 R 1924 ^a^; 248 (249) 81 In 1 Cas 0 20 Nag L R 189 

Pajaram r MuMand (8 Bom 17 Not foil ) 

-(lOlO) I* Ind Cas C54 (055) (Lah) latnluddtnv Zatnah (8 Bom 17 
Poubtod ) 

(1934) MR 1934 Oulh 15S (ICO) 148 Ind Cas 448 9 Luck 577 

OJfietal I tqutdalor He Kail eavad tt Ahma llnd Banting Cor 
irrattan T Id s /<i»n C/inran 7(il 
<1691) 5 C P LR 9(12) r/flsirflmv Dhrtnraj 
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Notes 
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4. “Under a legal process.** — Tho words ‘legal process” do 
not mean ‘‘judicial process ’ Thoj include all proccssc-^ which can 
be issued b\ anj ono under law \Miero a rcienuo ofiicer recovers 
under law tho amount due hy a person as rent by distraint of his 
properties, tho seizure must l>o held to be under a legal process ‘ 
Similarlj a distraint cfTocted bj a landlord under tho provisions of 
the Agra Tenanej Act (3 of 1901) is a seizure under a legal process, 
inasmuch as it is done under tho special provisions of the Act and 
subject to tho due observance of the procedure laid down therein * 

Soo aUo Noto 1 to Article 28 ante 

5. Moveable property.— The definition of "moveable projiorty ' 
given in Section 2 (13) of tho Civil Procedure Code is only for the 
purposes of that Codo and will not apjdy to the Limitation Act ^ 
Hence standing crojis, until severed from tho soil, arc immovable 


(1922) A I B 1922 Lab 103 (lOl) C2 lad Cas 920 Balkahan Dat 
Dhanpdt Bax v Dtx.x Satan (Money Toluntari)} paid by garni 
ihee out of Court to person attaching under Order 21 Rule 4C ] 
(16S8) 1888 Pus Be Bo 99 KashxBamt Secy ofState"] 

[But see (1883) 8 Bom 17 (19) 8 Ind Jur 200, Jayjxxan v Qulam 
Jilanx (This decision bas not been followed in A 1 B 19lC All 
335 and A 1 B 1921 Nag 248, Dissented from in 30 Cal 410 )) 

4 (1930) A 1 B 1930 Mad 349 (349) 123 Ind Cas 3G2, Sub&onna v Naranayya 

(1917) AIR 1917 All 27C (278) 39 Ind Cas 532 39 All 322 Bam Nataxn 

V Brij Banley Lai (Per Piggot J ) 

5 (1917) A I R 1917 ^Ind 500 (502) 35 Ind Cas 93 leerammav Su66a Boo 

I'ttfiefiment of certain fogs 6y probibitorj order — ’fBo logs fiaring 
already been «cizod in another previous attachment by another person 
the second attachment ^ras made bj prohibitory order ) 

(1903) C Bom L R 704 (707) SurajmalT XIanekehand (Attachment under 
the Code of 1SS2 ) 

(1914) AIR 1914 ’'I'ld 12G (127) 38 Mad 972 22 Ind Cas 8-0 (P B) 

TeUamtnal v Ayyapj<a Itaxk (Prohibitory order under O 21 K 46 
IS not seizure ) 

G (1903) 27 ^fad 346 (347) ViiftoncAand Aanyahif v Bank of Xladras 

Note 4 

1 (1692) 1892 Bom PJ 32(32) Maktrana r The Talukdan Settlement O^eer 

(Seizure of moveables under Bombas Act \ 1 of 1SG2 ) 

2 (1924) AIR 1924 All 628 (829) 75 Ind Caa 922 Jinn Smijh v Bam A ath 

Note 5 

1 (1910) A IB 191G Mad 1142 (1142) 31 Ind Cas 790 Aoraiimham v 

Penlulh 

(1915) A I B 1915 NagC9(C9) 11 Nag LB 18 27 Ind Cas 935, MiirW^ar 

V a/ulu 


of such jiropcrt) is wrongful as against him * On tho samo principle, 
an attachment hv a prohihitorj ortler under Order 21 Rule 4G of 
the Civil Procedure Code is not a “seizure,” the property in such 
ca'jos being left with tho poreon in possession already * 

It i'., how ever, not nccessar j that tho property should be actually 
handled bj tho person seizing it tho locking up and scaling of tho 
godown containing tho goods to bo seized is actual seizure within 
the meaning of this Article * 


Lim C9 
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property for tlie purposes of this Act ^ The attachment of such 
crops IS not a seizure of moveable property within the meaning of 
this Article * Where standing croiis belonging to the jdaintiff were 
seized, it was held m a suit for damages for crops so seized that 
the suit was governed by Article 36 and not by Article 29 * Where 
the standing crops that were wrongfully attached are, subsequent to 
attachment, cut and removed m spite of the fact that the claim of 
the objector to such croits was allowed in his fa\our the suit 
brought by the objector, within three years of the decision of the 
claim case for damages representing the ^alue of the crops so cut and 
removed will bo governed neither by Article 29 nor by Article 36, 
hut either by Article 48 or Article 49 ® 

It has been assumed in the undermentioned case® that money 
is “moveable property’ for the puriwses of this Article A contrary 
view was held in Narayan \ Narayan The question was raised 
in the cases cited bolow,^ but not decided A debt is not moveable 
property within the meaning of this Article * 

6. Compensation. — This Article applies only to a suit for 
compensation for the wrongful seizure A suit for the recoveiy of 


2 (191C) AIR 1916 Mad 1142 (1143) 31 lod Cas 706 Jv^arnstinJiam T 

(1678) 4 Cal rcs (CC7) 2 Cal L R 526 3 Ind Jui 515 2 Shome L B 28, 

Pandafe Urt** V Jennnddt 

(1915) A I R 1915 Nag C9 (C9) 11 Nag L R 18 2TIndCa«93S VHrhcf^or 


V U«fK 

(1905) 82 Cal 459 (4C2) 9 Cal W N 376 Hart Charan v ITartlar 

fo /»caR\ n< e »u o oa. n,f,4\ m t i - j y iJaneg Madhub 
r Haji 

C5 Ind Cas GC5 

o itj tatv 1 ,auna j 

3 (1915) \IR1915NigC9(70) 11 Nag LR 18 27 Ind Cas 935 UuThdhar 

V Mulu 

4 (1905) 3’ Cal 4a9 (462) 9 Cal \V N 376 7lanc7iarnn y HanKar 


[Sff also (1893) 25 Cal 692 (702) 2 Cal W N 2C5 (F B) Mnngun Jha 
y Ikdhin Golah (PCc Rampino J Majoritj view contra ) 
(1900) 1 Id I Cas 788 (789) 3f C il 141 Snpnh Sarkar v Harxl ar ) 
(But See (1902) 7 Cal W N 72S (729) Jagat}ihnn Nando v Sarat 
Chandra (So f»r as it bolds that Art 29 may apply the deci 
Sion IS not clear )] 

5 (1913) 19 Ind Cis 253 (254) (Cal) Jadii NaOi Dandupat v 7/art Aar 
(32Cil 459 Ilistinguishol ) 

(1928) ^ I R 1928 Cil lOT (107) 105 Ind Cas "CS Vaharaja Bahadur 

Sugh Bihichar y Aehala Bala Den (IS Ind Cas 253 loll) 
r (1B31) 8 Bom 17 (19) 8 Ind Jur 200, .faj/jiiaa v Gulain Jtlant 
ri(13S )) 13 Mad 43“ (442) 

" (lOr) A I U 1917 Ml 2*6(278) 39 Ind Cas 632 39 All 32‘> Ran T^aratn 

y Brij I aniev I all 

(1911 ) A 1 IMOir Ml 335(335) 85InlCis6C 39 All CTf Ain ?cr Sinj/j v 
Ml ( irryi/Vt 

■i (10 . ir Inl Cis Olt (9ir) (Mai) IWfnfiinnl v lii<jnii<a Am/ (Per 
'■ I lira Ijer J) 
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the specific propertj seized 13 not a suit for compensation for tlio 
wrongful seizure* The compensation claimed tnaj take the form of 
the ralue of the goods seized or ma> bo consequential damages 
arising out of the wrongful seizure The Articlo is quite general in 
terms and is intended to npplj to all casc^ whero tho alleged wrong, 
ful seizure is made under a legal process * 

In tho undermentioned case’ it was held that a claim for recovery 
of the amount wrongfullj taken hj tho defendant from tho Govern, 
ment Treasur\ under legal process is a suit for compensation within 
tho meaning of this \rticlc Tho general trend of opinion is, however, 
that such a claim is not one for compensation * 

7. The claim for compensation must be with reference to 
the wrongful seizure. — In order that this \rticle maj apjilj , tho 
claim for compensation must lie for tho urong/ul seizure B sold a 
car to 4 After dehserj of tho car to I it was attached and seized 
in execution of a decree against B 4 applied for remosal of attach 
ment and, pending decision on the application, B became insolvent 
and the bailiff handed over tho car to the Official Recencr A's 
application was successful and ho thcrcuiion biought a suit for 
damages for wrongful seizure of tho car It was held that this Article 
applied, tho cause of action being the wrongful seizure of tho car *^ 
Thus, where the claim for damages is not based on the wrongful 
nature of tlie attacliment or seizure, but with reference to the fact 
that sale of the propertN was made irregularly resulting in damages, 
this Article has no application * 

Note 6 

1 (18G") 7 Suth W R 490 (409) Eatte ^luss^eiiloollah v Hoop Sana Debee 
(10«) A IR 1935 AU915(015) 158 Ind Cas 1014 rershadi Lai r Chandan 

2 (1900) 23 Mid 621 (G‘’G) VwrKjtrirt VwJn/Kir t Jalttram Det>/ 

(1907) 29 Ml 615 (rr) 4 All L Jour 548 190" AUW N 194 Rnm .Varain 
T Ur IT to Singh (D images as a result of attachment clatmcd ) 

(1903) 27 XIad 340 (347) Mullanchand hanyalal t Bnnk of VadraJ 
(Damages (or deterioration of goods seized ) 

(1912) 14 Iiid Cas 162 (ls2) (Mad) Peddupnth Mahalakshmi v K Dasireddi 
Cam (5 iluo of gawds ) 

(190s) 31 Xlid 431 (433) 18 Mad L Jonr 590 4 Mad L Tim 2"1 Damaraju 
Anr<isim/in / no V Cangaratt (Do) 

3 (1SS3) 8 Bom 1" (19) 8 Iiid Jur 200 /ajjiinn v Ohulati Jilani (Money 

a«siimed to hue liccii nrongfulU scir d — Cliiin for equivalent sum of 
moiici iva< I cld to be (or coni]X.D«ation ) 

4 (1002) 30 Cal 440 (442) 7 Cil W N 520 LnJslmt Pnin v P mn Kania 

[See also (1910) C Ind Cis 401 J403 3‘> All 401 Pnjpntann Malua 

Ibiiluaij Co opiraltie I H v iji rrr Vtuncipol Board ] 


Article 29 
Notes 
6—7 
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Article 29 In execution of a decieo obtained bj A against B, C's property 

Notes was seized C preferred a claim which iias allowed and thereupon 

7 — 8 A filed a suit under Order 21 Kule 63 of the Civil Procedure Code 

and obtained an injunction restraining C from taking possession of 
his property A’s suit was ultimately dismissed and thereafter C got 
his property but in a damaged condition C thereupon filed a suit for 
damages resulting from the continued detention of the property by 
reason of the injunction obtained by A It was held that the suit 
must ho regarded os one for damages for injury caused by the 
injunction wrongfully obtained and that the suit was not goierned 
by Article 29 but by Aitiele 42 * 

A fraudulently and m collusion with the court process-officer got 
a warehouse of B sealed with the court seal, witliout any authority, 
in execution of his decree against B B was kept in ignorance of the 
fraud for a long time and when he came to know of the truth sued 
A foi damages basing hts suit on the fraud committed It was hold 
that Article 95 and not this Article applied to the case * It ma> be 
noted that even if the suit fell witbm both the Articles, Article 95 
will prevail as being a special Article providing for the specific case 
of fraud 

8> Starting point oC limitation. — The wrong is complete 
as soon as the soizuio is procured b> the person rosjionsible for the 
act of seizure It is the seizure of moveable property that gives 
rise to an immediate cause of action, and not its detention} or its 
release from attachmoot.^or the fact that it is subsequent!} declared 
wrongful ® The cause of action, thus, accrues on the daj on which 
the property is seized,* and limitation for a suit for compensation 
for wrongful seizure runs from that date And once timo has 

<3eer«ed m favour of A— Proport} auctioned bj M — Bust by A for price 
ot prop..rU wld — Suit held not oue for damigcefot wrongful seizure 
— Art 8) and not Art 29 applied ) 

2 (1901) 21 All 14G (147 148) 1901 All W N 211 Lfit dfinn v liahmatullah 

3 (1903) 27 Mad 343 (315) Bnni o/ Jl/adro* v Mnllnn Chnnd Knnyrt Lnl 

Note 8 

1 See (1914) A I R 1914 Mad 135 (1%) 21 Inti Cis 751 33 Mad C55, 

Venkntnranner V VvffttlmgA rfcrtm&irnn 

2 (1907 ) 29 All G15 (018) 4 All L Jour 548 1007 All W N 191, Ra»j 

A’rtrtun v Umrao Singh 

3 (1930) \ I R lOJOMad 635 (r.37) 55 Mad 621 126 Ind Cas 721, Prtniiaji 

Dfvi Cheind (t Co v Sannji Knjtir Chtind 

[S« flljfl (1873) 19 Suth W R 319(341) H JIughei v Chairman of 
the Municipal Commimonert, IfottrAJj") 

4 (1907 ) 29 All 615 (617, 618) 4 All L Jour 518 1907 All AV N 194, liama 

jVnrnin v Umrao Singh 

(1873) 19 Sntli \V R 339 (311), D Ilughee ^ Chairman of the Munxcij'ol 
Commiiiionert, Jlotrrah 

(1915) A I R 1915 Cnl 691 (685) 28 Ind Cat 4C3 42 Cal 85, IftiJrtis Sfrain 
Xnrija/ion Co Lid x Skahmar M orks Ltd 

(1903) 4 Nag L R 49(52), Nagoba v Sladholala Kalar 

[See (1878) .3 Rom 71 (78), Coma ilahad Pafil v Goltjftfti* AAiin;t ) 
(Ire flf« (1931) A I R 1931 P O 28 (29) 180 Inti CanSlO (P C), Pama- 
nathan CheUg v JIftra Saiio Mankar ) 
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begun to run, it does not stop iluiiog tho period tho property 
reranns tn custodia Icgts * Nor can tho jilaintiiT claim exclusion 
of timo on tho ground that ho was engaged in prosecuting a claim 
petition in tho attaching Court or in obtaining a declaratory decree 
in a suit under Order 21 Rulo G3 of tho Ci\il Procedure Code ® It 
would appear to bo more in accordance with natural justice if tho 
\rticlo had made tho date of reloaso rather than tho date of seizure m 
such cases the starting j oint of limitation But there is nothing to 
preaent tho claimant, who^o claim has been dismissed, from bringing 
his suit under Order 21 Buie 63 of tho Cud Procedure Code, and in 
that suit add a claim for damages for the wrongful seizure as a relief 
consequential to the declaration prayed for*h The cause of action in 


6 (190S) 31 Mad 431 (433 43") 18 AJad L Jour 690 4 Mad L Tmi 271 

Datnarnjti harastmka Itaov Gangaram 
0 (1900) 23 Mad CQl (G25) Ifi/rwjrsrt Vurfn/iar » Jattaran Daty 

(190S) 31 Mad 431 (433) 4 Mad L Tim 271 18 Mad L Jour 590 Dat taraju 
jSarasimha Hao y Gattgarati 

(1930) AIR 1930 Mad 035 (037) 63 Afad 021 120 Ind Cas 721, Pannaji 

DttiChandiCo t Sanit ji Kapur Chand 
(1931) AIR 1931 Nag 47 (48) 130 lod Cas 15* t Btfaram 

(19d4)A IR 1034 Rang 829 (331) 164 lud Cas 153 13 Rang 48 VS 

ChtUyar Firm y S E Dholat 

(1020) MR 1020 Cal 35? (358) 57 Ind Cas 875 (F B) Aerrndro Kath y 
Bhutan Chandra (The fact that lbs judgment creditor instituted a 
suit under O SIR 03 and prevented (be objector from taking posses 
«ioD does not arrest the ruuuiug of time under Ibis Article ) 

(1912) 14 lud Cas 182 (162) (Mad) P«l iupaiU Vahalohskmi y Basmreddt 
Gartt (Suit to teco%cr price of paddy illegally scued in execution of 
deecco is ono for illegal seizure of property id execution and comes 
under Art 29 ) 

(1017) AIR 1017 Mad 500 (501) 35 liid Cas 03 1 eeramma y Subba Pao 
(1911) 9 lud Cas 774 (774) (Low Bur) ilaung PoOny MaungTunU (Asuit 
to recover tho value of logs wrongfully seized and sold in execution of a 
decree is one for conipcn<ation for wrongful seizure of property under 
legal proce<s and the period of limitation pre<cnlcd therefor is con 
tamed in Art 29 and not Art 120) 

(1911) 9 Ind Cas 773 (778) (Low Bur) \ enhatacf ellut t Chetty v Nagappa 
Chetty (Suit for sale irocerds of paddy in execution on thegroi i dthat 
the paddy was wrongly seized and sold ) 

(1908) 4 Nag L R 49 (53) Nagoba y Vadholala Kalar 
(1699) 3 Oudh Cas 340 (342) Dindraban v Gajadhar Parshad 

[See fllso (1693) 7 C PLR"7(79) Tejoo PaUl v ifohamed Ifi (In 
this ease the plaintiB instead of bnnging first a suit under 
O 21 R 03 at onee brought a suit (or compensation— Jiefd 
that the suit as framed was birred under Art JO ) 

(1911) 12 Ind Cas 40G (40C) (Mad) Pamatami Ayengar y Vtnhala 
sanjita Chetlu 

(1875) 24 Suth W K 293 (299) Ram Singh Vohapnttur v Bhottro 
Vanjre Sonthal ) 

Ca(1908)4 Nag L R 49 (63) liagoba t Vadtolala (Per Drake Brockman, 

J G — There IS doubtlosa good reason to think that Art 29 would be 
mere in accordance with natural jnstice if it n ade the date of release. 


Artiolo 29 
Note 8 


CbSre(1680) 17 Cal 430(441, 443) 17 Ind App IT 5 Sar 4~2 13lDdJur452 

(PC) At^sorttnohan T llarfaKk Dat (On appeal from 12 Cal 090 ) 
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Article 29 such a case is quite difforeot from that on Tvhich a suit merely for 
Note 8 damages for %\rongful seizure is bas^ 

The wrong done by the seizure is not a continuing ^nong ^ Later 
manifestations of the original damage and consequent upon the 
injurj onginall> sustained do not give use to a now cause of action ® 


Article 30 30/ Against a carrier One year. When the loss 

for compensation for losing or in 3 iiry 

or in 3 iiring goods. occurs. 

Synopsis 

1. Scope of the Article. 

2. Carrier. 

3. For losing goods. 

4. Suit, by whom may be brought. 

5. Suit, against whom may be brought. 

6. Notice of claim to railway administration. 

7. Starting point of limitation and onus of proof. 

lit Act of 1877. ArUcle 30. 

Part V — two tears 

30 — Affiinst a earner for compen I Twojears I When the loss or 
sation for lo«iDg or in]unog goods | | lojury occurs 

KOTE — Tills Article bad formetl} been in Part 5 It was trxusfcrred to 
Part 4 b 7 Act 10 of 1890 The IimilatioQ xxas reduced from two years to one 
year by 8 3 of the same Act which camo into force on 1st May 1899 
Act of JB7L Art>cle36 

36 —Against a earner for losing or i Two years I \Shen the loss or 
injuring goods | { injury occurs 

(1917) AIR 1917 Mad 393 (303 395), SC Ind Gas 445 40 Mad 733 

Danitrtddi v Paviayya 

[See nlao (1928) AIR 192S Mad 840 (844) 110 Ind Gas 554, 
subbn Jino v UijneJworfldti 

(1918) A IB 1918 Mad 7C (77) 44 lud Gas 551, Venlatesiinra Mmr 
V A P Ft] 

(But see (1884) 8 Dorn 17 (19) 6 Ind Jur 200, Ja^jtinn v Gulam 

(1B9})70PLB77 (79 60) TejooPaUl^ ^rahatledah (So fir as 
the jKirticolar claim for coini«n«ation i« concerned the suit will 
)« barred bj Art S9 )] 

Gc See (189C) 12 Cal C9fi (699), Aiuort IfoAan a llursook Pass 

7 (1907) 29 111015(018) 4AULJour54S 1907 MIW N 191, Jam JJaratn 

V ITfiirno Siwjjfc 

(1930) t 1 R 1930 Mad 035(637) 53 Mad 021 120 Ind Gas 721, Pann<i;i 

Deit Chant d Co v Saimji Aapiir C/innd 
(1908)4 Nag L R 49 (53) Ifagobtt v Knlar (Tlio seizure of 

rnoreini properti does not constitute a continuing wn ng, the ratio 
(feeufeiiJi t•e>llg that tho caa>4 of action is complete ns soon as a 
wrongful Mizurei'. made the sultcqucnt dcUntion is the net of the 
Court mil iioniinil dimagcs at kast are nt once rceoieril le ) 

8 (190^) 31 Mai 431 (437) 18 Alad L Jour 590 4 Mad L Tim 271, 

Jtaratim! a J no Y (longaratit 
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Other Topics 

Article applies to ill earners ... .. ... ... See Note 2 

Common earner and ordinarj earner .. ... See Note 2, Pts 1,2 

Goods Ijing in Lost Proportj Office — Article not applicable Seo Note 3, Pt 7 
Mere non delivery — No proof of loss ... . . Seo Note 7, F-N (2) 

Misdelivery— Compensation for . See Note S, Pts 1 to 0 

Period of notice can be deducted SecNotoC, Pt 2 

Suits by consignor or consignee See Noto 4, Pt 1 

1< Scope of the Article. — Tim and tho next Article aro 
intended to prot ido oxcojitionally for tho ca'jo of earners on account 
of the difficult j of intcstigating and settling claims preferred against 
them after a long lapse of time in resjicct of a few articles out of the 
quantity of goods that are constantly passing through their hands ^ 
Wliere a suit falls under this special Article and also under 
another general Article, the operation of the general Article would 
be excluded by this Article on the principle generalta spcciahbus 
non derogant Thus, w’hero plaintiff sued for compensation for 
injury to goods while m tho possession of a earner, a Railway 
Company, it was held that the Article applicable was this Article 
and not Article 49 which prescribes tho period of limitation for a 
suit “for compensation for injuring” 8i»cci6c moteablo propertj.* 

2. Carrier. — A earner is a person who undertakes to transport 
the goods of another person from ono place to another for hiro A 
common carrier is a person who engages in the business of trans* 
porting for hire property from place to place for all persons tndis^ 
cnminately ^ The distinction between a common earner and an 
ordinary earner depends therefore upon whether he carries for all 
persons or for particular jiersons only * 

This Article and the next apply to all earners avhother thej are 
common earners or not Thus a landing agent who undertakes to 
deliver the goods from a ship and deliver them to tho consignee* 

Act of 1859. 

No corresponding provision 

Article 30 — Noto 1 

1 (1910) A I R 1910 Mad 814 (816) 39 Mad 1 30 Ind Cas 8I0(F B) IVnfeata- 

sutba Ilao v Anatic Steam Savxgatum Co. of Calcutta 
(1920) AIR 1920 Nag 67 (59) 90 Ind Cas 135, G I P. Puixluay Co v. 
Radka htsan 

2 (1918) AIR 1018 Sind 68 (69) 11 Sind L R 103 45 Ind Cjs 173, Louis 

Dreyfux .f Co v Secretart/ of Slate (A suit for compeoMtion for 
injurj to goods while in the possession of a carrier falls under Art SO 
of the Limitation Act and mu-t Us filed mithm one year from the 
date when tho injury occurs ) 

Note 2 

1 Ramaswam) Ijcr on Torts, Fages 10-2 and 45C 

2 Ratanlal on Torts, 5th Fditiou, Page 431 

3 (1918) AIR 1918 Mad 341 (343) 45 I C 485, Jlufoppa Chetlwr v. Lrxtiih 

India Steam .Vatajafion Co Ltd 


Article SO 
Notes 
1—2 
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Article 30 and the owners of sea going merchant ships* are carriers The 

Notes Government owning a railway is alsrf) a carrier though it is excluded 

2 — 3 from the definition of "common carrier” in the Carriers Act (3 of 

1865) ® But a Port Trust Board which naerely stores and delivers 
goods to the ships calhng at the iwrt is not a ‘ carrier ® 

In order to establish the relationship of earner and custornei, 
there must be a willing deltxery of good% by the customer and 
lawful possession of goods by the carrier for the purpose of carnage 
When the plaintiff put certain goods in the defendant's ferry boat 
and himself got into it, but finding that the boat was being o\orloaded, 
got down and wanted to takedown his goods which the defendant 
refused to allow and the boat capsized on the way, it was held that 
there was no relationship of earner and customer and that a suit for 
loss of the goods was not governed by this or the next Article ^ 

By delaying to take delivery of goods after they have arrived 
at their destination and by asking the carrier to keep the goods 
awaiting plaintiffs further instructions, the position of a carrier 
13 not changed to that of a bailee for the purposes of Limitation Act, 
during the period following the arrival of goods ® 

3. For losing goods — There is a difference of opinion as to 
whether a claim against a earner for compensation for misdelivery 
of the goods to a wrong person can be said to bo a olaim agsinst the 
carrier for 'losing the goods’ witbio the meaning of this Article In 
Fakir Chand \ Secretary of Stated it was hold that a misdelivery of 
the goods 13 not ‘losing the goods ’ This view rested on Okangan 
Mai V Bengal <£ North West By Co ,* a case under Section 77 of 
the Railways Act, where it was held that the woid ‘loss within the 
meaning of Section 77 aforesaid meant loss by the carrier and not 
loss by the owner and that a misdelivery was not a loss Fakir 

4 (1881)3 Mad 107 (110) Dnluh Indux Steen i NaitgetUon Co v Hajee 

Fsack it Co 

(1902) SG Bom 602 (570) 4 Bom L R 417 Ilaji Agaii Gulam v Fornbay 
<e Penia Steam Natigalion Co 

[See (1929) AIR 1923 Bom 5(G) 100 lod Gas 470 62 Botn 37, 
Pombay Steam Naiigaf ion Co Ltd v Fasudev Paburao ] 

5 (1933) AIR 1933 All 348 (319) 144 lud Gas 1029, FLU iootwear v 

F n Patliiay 

(1933) AIR 1933 All 4fC (4C7, 4C8) 144 Ind Gas 703, Alaiiijir I ootweara t 
Co y Secretary o/ Slate 

(1938) AIR 1933 Cal 293(302) I L R (1937) 2 Gal C14, Secretaryof Slate v 
Golabrai Pahram (Railwaye wkcthcc State controlled or not arc 
carnorf ) 

f (1911) 10 Ind Gas 9 2 (074 ire) 4 Smd L R 230 Pray Farmn y Karachi 
Port Trual (A rait for coni|>c( satiou for damage to goods against the 
Port Trust is not governed I y Art 30 ) 

7 (1929) AIR 1923 Cal 300 (307) 107 Ind Cis 723, Mujaffar Ahmed v 

Aorim Dnkat a 

R (1933) A I R 1933 All 4rr (407) 144 Ind Cis 703 Alamgir 1 ootweara A 

Co y Secretary of Stale 

Note 3 

1 (1913) 19 Ii J Gas 477 (478) (lAh) 

2 (180*) 1H97 Pun Ro^oC 
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Chand s case^ has boon followed m AlUliabid in tho undorincntioncd 
caso * Changan ^fal s cdsc* has been o\crniled b> a Full Bcncli of tho 
Lahore High Court in Hill Sawyers tC Co \ Secretary of State* 
and tho basis of tho decision of tho Allihabad High Court and of 
Chand's case^ has thus disappeared According to tho High 
Courts of Patna* and Madras,® “loss” will includo "loss by mis 
delivery” also 

Where goods are not lost but are lying m tho Lost Property 
Ofiico of tho carrier, it was held that tho caso is ono of non delivery 
covered by Article 31 and not ono under this Article ^ 

i. Suit, by whom may be brought. — A suit for compensation 
under this Articlo and tho next is not restricted to a suit by 
consignee alone The Articles are wide enough to include suits by 
the consignor also ^ 

5. Suit, against whom may be brought, — The carrier who 
receives tho goods for carnage is prtma facte responsible for their 
safe carnage and hence if any injury or loss occurs, a suit for 
damages against such carrier is maintainable ^ But, w here the goods 
consigned are earned over by more tlmn one earner, the carrier 
who delivers or lands the goods may, under circumstances, be sued for 
the loss or injury to the goods , for the principle on which such a suit 
may be brought, see the undermentioned cases * 

8 (1023) AIR 1023 All 22 (23) C8 lod Gas 931 15 All iS, Jugal 2C%short v. 
a 1 P By Co 

4 (1021) AIR 1021 Lab 1(5) 2 Lab 133 Cl lod Gas 920 (F B) 

5 (1923) AIR 1923 Pat 265 (237) 2 Pat 442 72 lod Gas 440, 0 1. P 

BaxltcayCo v Jitan liain Strmat Item 

6 (1919) AIR 1019 Mad 140 (142) 41 Mad 871 40 Ind Gas CO.AT aS M 

Jlatluay Co v ifartrfoj ( Loss in S 77, Railways Act, includes 
misdeliTery ) 

7 (1020) AIR 1920 All 157 (157) 42 All 390 S3 Ind Gas 517, 3TulsadJ\ Lai 

r D B <t C I By Co and Bohtlkhand i^wnaun By Co 

Note 4 

2 (1930} A I B A}} iiJSi 23A}}99!> 99 ItidCss Zal 

y B B d C I By Co and Bohilkhand Kumaun By Co 

(1921)A I R 1021 Cal 173 (175) 80 Ind Gas CI2. r<i{{y VuAamntad //a;i 

Gunny V Selherland Steam Xavigntion Co (A I It 1917 Cal C40, Not 
followed ) 

(1925) AIR 1925 Cal 559 (5GI) 52 Cal 372 8C Ind Cas 127, Chiranu Lai 
Bam Lai r E X By Co Ltd 

[Butse«(1917)AlR1917CalC40(6l3) 41CallC SllodCaslSO, 
Badha Sham Da$aK t Secretary of Stale ] 

Note 5 

1 Sm (1923) A I R 1923 Pat 235(236) 2 Pat 442 72 Ind Cas 440, O I. P. 

By Co V Jttan Bam Xtmal Bant (In such a case the suit wiU to a* 
contractu ) 

2 (1873) 43 LJQB69 (93, 91) LRRQBISC 23LT5ST 21 W 

T ITaneheiler She ffeld <f Lmadnehtre Py Co 

(1831) 5 Bom 371 (378, 879) 5 Ind JnrClO, G I P 
ktten Khushaldas 

(1918) AIR 1913 Mad 311 (343) 45 Ind Cas 4S5, 
txth Jndux Steam Xamgatton Co 


Article 30 
Notes 
3— S 
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Article 30 
Notes 
6—7 


6. Notice of claim to railway administration. — Under 
Section 77 of tho Railways Act, 1890, a notico is required to bo 
given to the railway administration of claims to refunds of over- 
charges and to compensation for losses Such notice must bo gu en 
withm SIX months from tho date of deliverj of goods for carnage by 
railways See the undoimcntioncd cases ' 

Where a notico to a Stato Railway under Section 60 of the Civil 
Procedure Code is necessary, tho plaintiff is entitled to deduct the 
period of notico under Section 15 sub section 2, ante ® 

7, Starting point of limitation and onuB of proof. — The 
“loss or injury ' lefcrred to in tho third column of the Aiticle moans, 
by reference to the first column, loss or injury ty the carrier and not 


(1933) A I R 1933 P\t 45(48) 12 Pat 67 141 lud Cas 813 R if 27 11 Ity 
Co V ^ftjnMfcttnr Stngh 

Note 6 

1 (1035) A I R 1935 All COl (603) 157 Ind Cas 1080, Secrelary of Stale v 

Simla Fooluenr Comiany 

(1025) A I R 1925 All 273 (2*3, 274) 47 All 136 85 Ind Cas 474 E I BaxU 
uayCo T ratal Ellaht (A I R 1922 Fat 106 dis«eDted from ) 

(1911) 10 Ind CIS 122 (124) 33 All 544, GIF Eatluay Co r Oanpat 

2lrt» (Ca<o of non delivery of goods ) 

(1923) A I E 1923 Cal 371 (373) 116 Ind Cas 143 finer* Sfeam 27(:n«»a/io?» 
Co £fl V Etsucsioar Kundu (Notice under 6 10 Carriers Act) 

(1923) A I R 1923 Cal 397 (393) 72 Ind Cas 714 A$sam Bengal Eaxltcay Co 
Ltd V Badhiha jilohan Nath (Notico to Traffic Manager is not 
notice to Agent ) 

(1917) AIR 1917 Cal 103 (103) 38 Ind Cas 602, E I By Co v flam 

Autar (Notico of suit should be given to the Agent— Notice of claim 
to tho Claim SuperiDtendent is not enough ) 

(1917) AIR 191? Cal 640 (642) 44 Cal 1C 34 lod Cas 130 liadha Sham 
Basak V Secretary of State 

(1924) AIR 1924 Mad 567 (570) 77 Ind Cas 611, South Indian Bailtcay 

Co V Narayana Iyer 

(1912) 17 Ind Cas 419 (419) (Mad), H. d S if BaxUeay Co Ltd v 
Bhxmaypa 

(1929) AIR 1929 Nag 314 (316) 19 Nag L R 130 73 Ind Cas 1033, 

IxiLandas-v Agent E I R/ Co (Under S 77 of Railways Act. notice 
is essential in cases of non delivery or misdelivery ) 

(1925) AIR 1925 Ondh 615 (616) 90 Ind Cas 572 E I By Co y Firm 
hloea Ram Goyonond (Notice lor non delivery ot goods is necessary ) 


(1933) AIR 1933 Pat 45 (47) 12 Pat 67 141 Ind Cas 813, B and N W 
By Co V Kameshvdr Sxngk 

(1927) AIR 1927 Pat 835 (336) 103 Ind Cas 383, Copi Bam Courx Shankar 
y G I P Batlicay Co (Claim for comp'‘asation for non delivery of 
goods ) 

(1924) AIR 1924 Pat 815 (316) 73 Ind Cas G42, E I By Co Ltd v 

Gopu Bam Court Shatthar 

(But see (19^4) AIR 1924 Nag 288 (239) 79 lud Cas G02, Seth 

Mulchandy GIF Bailuay Co (No notice is necessary in 
cases of short delivery ) 

(1922) AIR 1922 l^t 100 (108) €9 Ind Cas 103, E I Bailtcay Co y 
Aalt Charan 1 

2 (1923) AIR 19^8 Lah 349 (350) 111 Ind Cas 749 9 Lah 519, E I. 

FaxlicayCo v ilaAimutf^ /fafii 
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tho loss or injury sufTcred bj tlio consignor or consignco * Timo begins 
to run thereforo when tho carrier lo»cs or injures tho goods, and not 
from the time when tho consignor or consignco may bo said to ha\o 
suffered losS Tho burden of pro\ing when tho goods were lost or 
injured is on tho carrier,* and if tho carrier fails to i)ro\o tliat tho 
goods were lost more than one ^car before tho institution of the suit, 
tlio claim IS not barred * In tho case of a suit against a railway com 
l)an\ for lo-ss 0 / a pari of tho consignment, tho period of limitation 
commences when tho occurrence of tho loss is definitely ascertained 
and not from tho date when tho jiarccl first arrives * Where it was 
clearly admitted by tho consignco in a letter datc<l fitli August 1931 

Note 7 

1 (1923) AIR 1923 All 22 (23) 45 U1 43 C8 Ind Gas 931 Jugal Kxskore v 

G I P Hy Co 

2 (189G) 12 Cal 477 (460) Danmut v Bnttih India Sleam Navigation Com 

pany 

(1923) A I R 1923 Cal 371 (373) llCIodCaslIS Biters Sleam Nattgaiion 
Co V Biiuestcar Kwidu 

(1912) 17 Ind Cas 419 (419) (Mad), 3t tt S V By Co Ltd t Dhmappa 

also (1833) 7 Botn 478 (480) 8 lad Jur 93, Moknnsingh Chawan 
T ffenry Conder (Mere non dcliverv ol goods J$ bo proof of 
tbeirloss the onus of proving nbicb, as an alDrinativc fact, 
lies on the earner )) 

(But see (1901) 28 CaUOl (409) 29IndApplU 3 Bom L R 293 
S Cal W N 449 II Mad L Jonr 156 6 Sar S3 (P C), East 

Indian Bailtcay Co v Kaltdas Uuherji (Railway is not a 
common carrier of pasungers )) 

8 (1925) AIR 1925 All C5G (C57) 8? Ind Cas 579 47 All G I P By y 
Firm Badhey Mai dlanns Lai (Per Muberjeo J — Tbo matter was 
witbin tbe peculiar knowledge ol the dcfcn&nts and it was for tbs 
defendants to have proved when the actual loss took place ) 

(1912) 17 Ind Cas 419 (419) (Mad). M d S M By Co x Bhmappa 

4 (1923) AIR 1923 All 842 (313) 75 Ind Cas CC9 Dem Been and Sons y 
Bohilkhand and Kiimaun By Co 

[See also (1927) AIR 1927 Oudb 478 (460) 106 Ind Cas 311 3 Luck 
102, Bala Prasad v B d N II' By Company (On 17th 


[But see (1923) AIR 1923 Pat 298 (299) 71 Ind Cas 565. Bameswar 
Dtss Mali Bant y E I By Co Ltd (250lagsofnourwerecon- 
signcd to tho Ratiwa) Company on ISth October 1920 The 
consignment was delivered short b) S bags and on lltb Febru 
ary 1922 plaiutid brongbt this suit alleging that tbe cause of 
action arose lu November 1920 when tho short delivery was 
made A letter bad liccn received from the Divisional Traffic 
Manager dated 7th September 1^1 informing tho plaintiQ that 
the five bags were Io«t Plaintiff contended that as the lou 
occurred on 7th Septcinler 1921, time under Art SO Icgan to 
run from that date Held, that the lo^ occurred when the 
short dclwery which eonsituted the lo«s was made, that is to 
Ki} , in Novcmler 1920 and that the suit was larrod ) 

(1927) AIR 1927 Pat 335 (SST) 103 Ind Cas 3s3, Coii /iim Court 
Shankar y G I P.ly Co] 


Article 30 
Note 7 
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Article 30 to tbe cairior that the injuiy to the consignment had occurred prior 

Note 7 to that date, a suit brought on 16th of October 1932 a\as held clearly 

time barred under this Article In such a case the consignee cannot 
claim that limitation nm» only (torn the date of open delivery to 
him ® 

Article 31 31.'*' Agfiinst a earner One year. When the 

for eompensation for non- goods ought 

delivery of, or delay in to he deli- 

delivering, goods. vered. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Carrier. 

4. Suit, by whom may be brought. 

5. Suit, against whom may be brought. 

6. Notice of claim to railway administration. 

7. Non-delivery of goods 

8. Conversion by carrier — Suit for damages. 

9. Acknowledgment of non-delivery. 

10. Starting point of limitation. 

Other Topics 

Article applies to all suits irrespective oi rvbetber iii contract or tort 

Sco Note 7, Pt S 

Loss of goods ID trausit— Starling point ot limitation Bee Note 10, Pt S 

Non delivery and short dclmry Bee Note 7, Pt 8 

Hon delivery oi part ot goods — Starting point ot liinitation See Note 10, Pt 4 
Suit for surplus sale proceeds — Article not applicable See Note 8, Pt 4 

1. Legislative changes. — Articles 30 and 31 of thoAcfc of 1877 
(corresponding to Articles 3G and 37 of the Act of 1871 respectively) 

Act of 1877, Article 31 

31 — \gamsta earner for compensa I Two years I When tbs goods 

tion for non delivery of, ot delay m deli I ought tobedelivered 

vering goods \ | 

Note— T his Article had formerly boon in Part V It was transferred to 
Part IV by Act 10 of 1899 The limiUtion was reduced from two years to one 
year by 8 3 of the same Act which cauie into force on 1st May 1B99 
Act of 1871, Article 37. 

37 — Against a earner for delay lo I Two years I When the goods 

dehrerjog goods j | ought to be delivered 

Act of 1859. 

No corresponding provision 

6 (1935) A I It 1935 All 407 (408) 157 Ind Cas 40, Secretary of Slate v Neat 
JIi llam\d Ah 
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proMclcd a iicriod of two ^cars Section 3 of Act 10 of 1899, this 
lieriod was reduced from two to ono >ear and tlio words non 
deluorj of, or were inserted in \iticIo 31 (See Noto 7 tnfra ) 

2 Scope of the Article —As stated m Note 1 to Article 30 
ante, these Articles aro intended to proNido exceptionally for the 
caso of carriers on account of Iho dilSeulty of inicstigating and 
settling claims preferred against them after a long laji'^o of time m 
respect of a few articles out of tho quantity of goods that aro 
constantlj passing througli tlicir hands AAhtro therefore a suit falls 
under this Article as well as under a general Article the former will 
preiail against tlio latter on tho xnnciplo (jeneralia spccialthus non 
derogant ^ 

3. Garner — Sec Note 2 to Article 30 
i. Suit, by whom may be brought — SeeNotoJ to Article 30 
5. Suit, against whom may be brought. — See Note 5 to 
Article 30 

6 Notice of claim to railway administration — See Note 6 
to Article 30 

7, Non delivery of goods. — Under the Article as it stood prior 
to 1877 tho words non delivery of or were absent There was 
a conflict of opinion as to whether a non delnenj being a breach 
of contract was within this Article Ono viow was that it was 
not on tho ground that the Articlo only referred to cases of tort 
as was shown by its position among a number of Articles dealing 
with torts ^ A contrary view was expressed in tho UDdermentioned 
caso * By Section 3 of Act 10 of 1899 the Legislature amended tho 
Article by inserting the words “non delivery of or in the Article 
It IS now clear that the present Article applies to all suits for 
compensation for non delivery, irrcsicctive of tho question whether 
tho suit IS laid in contract or in tort ’ 

Article 31 — Note 2 

1 (1910) A I R 191G Mad 314 (318) 30 Ind Cas 010 33 Mad 1 (F B) renlata 
siilbaUdoy Aixatic Steatt ^atigationCo Calcutta 
(1920) A I R 1920 >Iad 57 (53) 91 Ind Cas 525 Madura Dnaithanam t 
Si ndaravi Annaxt 

(1925) AIR 1925 Lah 478 (479) 6 I^h 301 83 Ind Cas 9‘9 Sccy of State 
V Dunlop Pwiftcr Co Ltd DfJht 

Note 7 

1 (1683)7 Bom 4"8 (480) 8 Ind Jnr 93 JMohan v Henry Conder 

(1880) 12 Cal 4'’7 (480) Danmnl t Bntteh India Steam Lattgatum Co 
(1881) 3 Mid 107 (110 111) Drtitsh India Steam Co t Moha- 

innd F$ack it Co 


Article 31 
Notes 
i— 7 
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Against carrier for non delivery 


Article 31 
Note 7 


Illustration 

A suit was brought by plaintiff against defendant for damages 
for failure to deliver 879 baskets of hard molasses which the 
defendant as carrier had accepted for carnage and had agreed to 
carry for the {ilamtiff from Sauravo m Java to he delnored to 
the plaintiff at Calcutta The steamship arrived at Calcutta on 
25th Januaiy 1920 and left Calcutta on 20th Februarj 1920 
Goods ought to have been delivered some time lietween the 27th 
and 30th January 1920 Plaintiff brought the present suit on 
7th June 1921 Held that Article 31 applied and that the suit 
was barred by limitation * 


{1018} AIR 1918 Mad 1173 (1173) 42 Ind Cas 53G, Bntish India Sleai i 
NaiigaUonCo Ltd v ifussatn ATcsutt Shcil 

(1014) A I R 1914 Mad 57 (58) 24 IndCisC7G 1 «nA.(iIiisn&5rtI?ao v vlj»altc 
Steam Naiigation Co (Suit ag-iinst a earner for non delivery of goods 
IS Roaerned by Art 31 ) 

(I915)AIR19l5NasG(7) 11 Nag LR 174 31 Ind Cas 474 ih iltiham 
mad V J P Ttoitmur/ Co 

(1923) A I R 1928 Cal a^l (375) llC Ind Cas 148, Piters Steam Nattjaiton 
Co Ltd V Bisiietiiar iiiindn 

(1925) A I R 1925 Cal 559 (5C0) 52 Cal 372 6C Ind Cas 127, Chiranjtlal 
Bnmlal v B N lit/ Co 

(1922) A I R 1922 Cal 330 (330) 70 Ind Cas 857 Lai 2Iohan Haera v E I 
IlatluatfCo (Suit for short delivery of goods— Art 31 applies ) 

(1917) AIR 1917 Cal 103 (104 ) 33 Ind Cas 602, E I Bailuaij Co v Paw 
Aitfar 

(1909) 3 Ind Cas 4G9 (469) (Cal) /nrfutn Gnurnf Uaixgnhon and Pr/ Co 
Ltd V Nanda Lai BamK (A suit for damages against a carrier for 
failure to deliver goods falls uithin Art 31 (as amended by Act 10 of 
1809 S 3) and not avithm Art 115) 

(1011) 10 Ind Cas 122 (125) S3 All 644 GIF liaihcai/Co v Ganpai Pai 

(190*’) 20 Bom 'Ci (570) 4 Bom L R 447 Hnjee Ijaw v Po»i&ay £ Persia 
Steam Nattgnlion Co 

(1927) AIR 1027 Pat 335 (S35) 103 Ind Cas 383 ffopv Paw Go«r» Shankar 
^ O 1 P Rii Co Ltd 

<’oas) A IR 1925 PatGll (012) 89lDdC»sC72 4 Pat 482 E I Bailuay 
Co V Sagar Miill 


(191B)AIR1918Sind'*C(9) 13 Sind L R 1 51 Ind Cas S"© Ludhomal 

Purtomal £ Co v tertiary of Stale (Where a suit ^s framed as a 
suit to recover compensation for non delivery of goods Art 31 applies 
and not Art 30 and the cause of action is the failure of the defen 
dants to perform their contract It is not a case of misfeasance ) 
(1923) AIR 1023 Pat 285 (287) 2 THt 442 72 Ind Cas 440, GIF Bail 
nayCo v Jttan Bam Nxrmal Ram 

4 (1021) \IR10-->4Cal 173 (170) 80 Ind Cis G12 Vally Muhamiyiad v 

liclherland Steal i Aatti^afion Co 
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But in Ilodha Shnm \ Secretary of Statef Clnttorji, J , aj)jilicd 
Article 115 to n case of non.cloluerj of goocU on tlio ground ttiat it 
vras a case of a breach of a written contmet, and m ‘=■0 doing followed 
tvro old decisions decided prior to tho amendment IIo was, it seems, 
of opinion that Article 31 was not applicable to such a case Tho 
decision on this i>oint, it is submitted, cannot bo supported and lias 
gencrallj been dhappro\ed® and not followed in liter decisions ^ 

Non dcliierj of tho consignment meins non dcluerj of the con. 
signment as a it hole as contrasted with short deUierj Ilenco, a 
case of short dohicrj which is equiialcnt to loas of tho portion of 
tho consignment undclncrcd, i^goierned, for purposes of limitation, 
by Article 30 ® 

8. Conversion by carrier — Suit for damages — Thoro is a 
difference of opinion as to whether a suit against a carrier for com. 
pensation in respect of tlio wrongful conversion of the goods entrusted 
to him 19 a suit for non delivery of tho goods within the meaning of 
this Article Id G / P Iiatluay\ Radbn Ktsan Jatktsan,^ it v-as 
obsened as follows “Non doluery may he duo to man\ causes of 
which coniersion is one, but the cause of action is tho non delivery 
of the goods whether due to loss theft, destruction, conicrsion or 
misdelivery to somebody else ' Thosamo mow has been held by the 
Lahore High Court in Secretary of State \ The Dunlop Ilubber Co 
Ltd * A contrary view has been taken in tho undermentioned cases,® 

s (1017) A I R 1917 Cal <j40 (C43) 44 CallG SllndCaslSO 

6 (1028) AIR 1028 Cal 371 (S'S) 116 Ind Cas 148 Ruert Stem i Haixgation 

Co Ltd V Distietuar Kitudu 

(1921) A I R 1024 Cal 173 (175) 60 Ind Cas 012 VnUy Uidiomwad T 

lietherland Steam Natt^aUon Co 

(1925) A I R 1925 Pat 011 (612) 4 Pat 482 60 Ind CisC72, F / /Jndufly 
Co V Sugar Mull 

(1925) A I R 1025 Pat 727 (72S) 90IndC»s374 5 TU JOG TJeitjnl .Ynjpjcr 
Uayltiaii Co Ltd v Ifamtr Mull Chagan Mull 

7 (1022) AIR 1022 Cal 330 (331) 70 Ind Cas 857, Lai Mohan llorra t 

E I Paihcay Co 

(102'jy AIR, Wl'j C.a\ 550 W Cal 5"! 66 Cas 121 , Lnl 

Rnwlnlv T! N Hij Co LI J 

(1923) AIR 1923 Pit 208 (200) 7l Ind Cas 5C5 itaincjarnr Cis VnJ» Earn 
\ F I Ily Co Ltd 

(1018) AIR 1018 Smd 59 (50) 45 Ind Cis 173 11 Smd L R 103, Louts 
Drei/fusttCo y Secretary 0/ Stale 

8 (1923) AIR 1923 Pit 299 (200) 7l Ind Cas 565 Eamesicar Das y F I By 

[Butsee (1937) A I R 1037 All f32 (r32) 171 lud Cis 532 Secj 
of Slate y Dsulnl Bam Makkan Lai (Case of short liilivcry 
— It SN as admitted by the counsel that \rt 31 w uuld appl^ to 
the ej<«) ] 

Note 8 


s 


2 (I'Tlsy AIR 19-25 Uah 478 (479) C Eiah 301 8a Ii d Cas 079 

3 (1935) AIR 1935 All isr (157) 159 Ind Cas 40 AnirnA 1 7/(?u« t. 

Secret try of St tie (A I It 10-26 Nag 57 i>i sentod from } 


Article 31 
Notes 
7—8 
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\a \iNST CARnirn for non delivery 


Article 31 namely that a suit liased on comcrsion \mU fall under Articles 48 
Notes or 49 infra and not under this Article The said decisions have 

8 10 not adverted to the fact that tbej are general Articles, nor to the 

priDciple that whero a case falls under this as well as under a 
general Article, this Article will prorail It is submitted that the 
decisions cannot be accepted as correct See Note 2 ante 

■Where a r'iilwa\ compinj sold goods entrusted to it under 
Section 55 of the Bailwavs Act, it was held that there was no wrong- 
ful conversion of tho goods and that a suit to recover the surplus 
sale proceeds was governed h\ Article C2 and not b> this Article * 

9. Acknowledgment of non.delivery. — A letter, if it amounts 
to acknowledgment of non deliverj written bj tho defendant (earner) 
long after tho expirj of (ho limitation, cannot save its operation * 
A letter that denies the liability to account for non delivery of goods 
13 not an acknowledgment* 

10. Starting point of limitation. — Time runs under this 
Article from the date on which tho goods ought to bo delivered 
This date inaj vary according to circumstances of each case Ordi 
narily, a reasonahU time is calculated from the date when the goods 
are consigned ' Where there is an agreement that the goods should 


(1935) A I R 1035 All COl (r03) 157 Ind Ca< lOSO Sterttary of State ▼ 
Siwlrt Foolnear Co (Goods sold by railway company against express 
direction of plaiotifl— Suit for damages—Case being one of conversion, 
Article 43 applies and not Article 81 ) 

[See aUo (1034) AIR 1934 Pat 607 (510) 161 Ind Cvs 99o 18 Pat 
75*’ Sundarjt Shtiaji V Secrtlary of State} 

4 (1921) AIR lO’l Mad 302 (3C2) C2 Ind Cvs ?42 44 Mad 8’3 Tarabehand 

V il <tS Pij Co 

Note 9 

1 (1900) 8 Ind Cas 4C0 (409 ){Ca1) jTiidtan Genrral Aniijafioit niid ratluay 

Co Ltd V Nanda Lot ConiJl 

(1920) AIR 19‘’0 All 157 (1S8) 42 All 390 58 Ind Cas 647 iTjUiftrfdi Lai 

V I] B (C C T BatluayCo and BohtlUtand Krimaiin By Co 

2 (1918) AIR 1919 Sind 6 (9) 51 Ind Cas 670 13 Smd L R 1, Ludhomal 

Pnrtomal <ff Co , v Secretary of State 

{See also (1926) AIR I92G Nag 57 (59) 90 Ind Cas 135 G J P 

BatluayCo Ltd v Rad/io Ai<nn JoiAisnn ] 

Note 10 

la (1020) AIR 19’0 All 157 (158) 42 All 390 53 Ind Cas 647, Mtttsaddt Lai 
y B B {t C I By Co and Bohilkhand Eumaun By Co 
(1925) AIR 19'’5 All 780 (780) 87 Ind Cas 763, Durga Frasad Badri 

Prasad y B B A C I Baxluay Co 

1 (1925) AIR 1925 AR 656 (657) 47 All 649 87 Ind Cas 579 G I P Py v 
Badhay Mai Jtlannt Lai 

(1920) AIR 1920 All 167 (168) 42 All S90 68 Ind Cas 5l7, Mvtsaddi Lai 
y B B A C I By Co and Bohilkhand L.timavn By Co 
(1911) 10 Ind Cas 122 (125) 33 All 544, G 1 P By Co y Ganpat Bai 
(1915) A I R 1915 Nag 6 (8) 11 Nag L B 174 31 Ind Cas 474 Ah 

Zluhammady G J P By Co 

(1933) AIR 1933 Pat 45 (48) 12 Pat 67 141 Ind Cas 813, B and N 11 
Patiirai/Go Ltd v Kameshuar Singh 
(1918) A I R 1918 SiDd 6 (9) IS Sind L R 1 61 Ind Cas 670, Liid^iCmal 
PariomalACo y Secretary of State 
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remain with the earner for a longer time than 19 actually and 
rcasonablj required, time will run onlj from the expiry of such 
period 'b 'V'/hero no time is fixed for delivery , if the correspondence 
between tho parties shows that the matter was being enquired into 
and that there was no refusal to deliver well within a year of the 
suit, this Article cannot be pleaded as a bar. for, m such a case it 
cannot bo said that the suit was brought more than a year from the 
expiry of a reasonable time withm which the goods should have boon 
delivered * Where the suit is for damages for loss of goods in transtt, 
tho starting point is tho date v,ben tho railway company finally says 
that the goods cannot he delucred * In a suit against a earner for 
compensation for non delivery of part 0/ the goods, time begins to 
run when consignee is entitled to open delivery * 


Part V. — Two years 


32. Against one 
who, having a right to 
use property for speci- 
fic purposes, perverts 
it to other purposes 


Two years. 


When the perver- 
sion first becomes 
known to the 
person injured 
thereby. 


Synopsis 

i. Scope of Article. 

2 Right to ase property for epecifie purposes. 

3 Go-sharers or joint proprietors. 

4. Perversion. 

5. Starting point of limitation. 

6 Starting point of limitation — Burden of proof. 
7. Limitation and equitable relief. 

ctof 1877, Article 32 
Same as above. 

Act of 1871, Article 38 
The first tivo colutnos nero ume as above 
Tho third column was The tune of the perversion " 

Act of 1859. 

No corresponding proTiMon. 

lb(lS?2<J) AIR 102s Nag 57 {59) 90 lad Cas 135 O I P I}a\lv:ay Co r 

Ttadha /CitinJai Kitan 

2 (1923) AIR 19-^3 All 22 (24) CS Ind Cas 931 45 AU 43 Juyal Ktikore v 
G I P RulicoyCo 

[Ste (19-’8) air 19’S Cal S"1 (S"C) 116 Ind Cas 113 Fircrs 
Steam \artgalionCo y Eiaettrarl 

D (1924) AIR 19’4 Mad 56" {5C9) "7 Ind Cas Sll, S I Patlteay Co v 

^araytino Tver 

4 (1927) AIR 192" Oudh 4"8 (4F0) 106 Ind Cas Sll S Luck 102, Bala 

Pra'od V Jl U Py Co 


Arilole 31 
Note 10 


Article 82 


Lttn. 70 
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Article 32 
Note 1 


Other Topics 

Article IS not confined to particular relief ... Seo Note 1 

Article 13 independent of nature of remedy . See Note 1, Pts 1 to 4 

Eight of easement — Whether r^ht to use . See Note 2, Pts 4 to 9 

1. Scope of Article. — Tbo doscription ot the kind of suits to 
which the Article applies is couched in the following words “against 
one who, having a right to use property for specific purposes, per- 
verts it to other purposes ” Thus, the Article is general in its terms 
and does not describe the suits to which it applies %sith reference to 
the kind of relief that is asked for Hence, the Vrticle seems to be 
applicable to all suits based on the cause of action referred to 
therein, viz the perversion by the defendant of the suit property 
to purposes other than those for which he (the defendant) has a 
right to use such property The remedy that ma> bo asked for in 
the fiarticular case is immatertal from the point of new of the 
applicability of the Article ^ Thus, the Article is equallj applicable 
whether the suit is one for ejectment,® or for injunction,® or for 
compensation * provided the cause of action is the perversion of the 
property to a purpose different from that for which the defendant is 
entitled to use it. 

V7hore, however, the cause ot action for a suit is not the perver- 
sioo of property as contemplated by the Article but something else, 
the Article will not apply although the cause of action on which the 
suit IS based may have resulted from a “jicrversion ' of the projierty 
Thus, where a suit is based on the ouster of the plaintiff from certain 
property, this Article will not apply although such ouster has 
resulted from a perversion of the property by the defendant and 
even though a relief m resjiect of such perversion is incidentall!/ 
asked for ® 


Article 32 — Note 1 

1 (1897) 24 Cal ICO (162) 1 Cal W N So’nan Gope v Iiaghiib\r Ojha. 

(Suit for eviction ) 

(1899) 26 Cil 564 (568) 3 Cal W N 464 (F B) Sharoop Dass Uotzdal v 

Jogqhenur Boy Choudhrva (Suit for manditor^ injunction direct 
ing tenant to fill lip tank, for compensation and for ejectment in 
default ) 

2 (1916) AIR 1916 Cal 395 (396) 33 lud Cas 923, Taker Monddl v Tarafdt 

G1 aramt 

3 (1924) AIR 1924 All 614 (815) 78 Ind Cxs 849, Piynn Lai v Bed Bam. 

4 (1921) AIR 1921 Cal 62 (64) 62 Ind Cas 779, Krishna Das v Mohendra 

Chandra 

5 (1933) AIR 1933 Lah 705 (709) 14 Lah 267 145 Ind Cas 553 (F B). 

Vastan Singh v Santa Singh 

(1912) 15 Ind Cas 285 (286) 1912 Pun Re No 124 Achar Singh •v Badhaia 
Singh (Snit for onsting the defendant from encroachment made by 
him upon the shainiLit land used as a road ) 

(1934) AIR 1934 Lah 701 (703) 156 Ind Cas 358, QaruPi v Dena Singhs 
(It must be assumed that the smt was based on an ouster ] 

(1937) AIR 1937 AH 472 (473 474) 170 Ind Cas 121 I H R (1937) All G23. 
Lachman v Lai Ilatnal ar iSmgh (Tenant- building on land not 



PrnvnnsiON of rRorcRTi to orncn runrosEs 1107 


2. Right to use property for specific purposes. — Tlio Article 
applies onlj where the defendant has some right to use the property 
and ho por\crts it for other piirixKos It has no application whore 
he has no right at all to the propertj or to make any use of it ^ Tiio 
Article likewise has no application where there is only a license- to 
U'jo the property for certain purposes and no legal right to do so * 
The words “right to use property’ refer not to the time when 
the suit 13 brought hut when the per\crsion took place * 

There is a difference of opinion as to whether a right of easement 
o%er another s land is a right to use the property for a specific 
purjxise In Bishamhar Sahat v Janki Dad* it was assumed by 
the High Court of Allahabad that a right of easement to rest a 
thatch upon another s wall is a right to use the wall for a specific 
purpo-^e and an encroachment of the right or increase of the burden 
on the wall is a pcr\ersion within the nacaning of this Article In 
Juddu Itnm a Kanhaia Ram* an earlier case, also of the same 
High Court, the same assumption was made, but it was held nerer- 
theless that tlio Article could not bo applied to a suit based uiion 
such peiw ersion The Court observed os follows — 

“The language of the Article is inappropriate to a case of 
encroachment ui>on an easement or right of support No doubt 
the language of Article 32 in a colloquial sense exactly fits and 
describes the complaint in this case, but 1 decide that it is 
altogether inapplicable on the brood ground that the defendant’s 
case here is a claim of a right of 8up|>ort or easement which can 
only be acquired after 20 years’ uninterrupted enjoyment, and 
to hold that the plaintiffs were prohibited by Article 32 from 

fottniDg part of his t«Danej.-Suit by tamindar for demolition of 
buiMing^Suit IS not merely for prevention of perversion but for 
assertion of zamindar’s title — Suit is not governed by Art 32 ) 

[But see (1020) A I R 1929 Lah 16C (187) 112 Ind Cas 644 A'and 
lUivt V Jat Chand (This is not good law after AIR 1933 
Lah 703 (F B) ) 

(1929) AIR 1929 Lah S35 (53G) 118 Ind Cav 447, Deva Sxngh v 
(?orun (^ illagQ shamilat pathway — This is not good law 
after AIR 1933 Lah 705 (F B) ) 

(1930) AIR 1930 Lah 283 (284) 121 Ind Cvs 18G, Bhagxrann v 

Bhnntiana (Koth-v bnilt on a common laud — This cannot 
be good law after AIR 1933 Lah 705 (F D) )] 

Note 2 

1 (18SS) 10 All f34 (G35) 18SS All W N 257 Vatharaf ih v I/tkliar Husaxn 

(Trcspasvr planting trees on wa«te land of plaintiff samindar ) 

2 (1935) AIR 1935 AH 9C4 (905) 159 Ind Cas 621, CMrcAornn PraviJ v Jax 

A drain 5ir)9h (Hinting of trees bi defendant who bad only a 
heen'o to u«o the property with general public for graring cattle as 
thnshing floor etc ) 

(1934) MR 1934 All 83G (837) 153 Ind Cas C"0, ZHicfcman r Puilnalar 
[See (1924) AIR 1024 All 443 (443) 4G All 52 75 Ind Cas 2CC, 
Mnhonifd Shttfi v Dtndtthri Saran SxngJi (Planting trees 
b\ defendant without anv right to do so )] 

3 (1‘'91) 1894 All A\ N ir5 (IGT) ATrtsAnA jlltirart Jiatn v Cfcirairan SitiyA 

(The defendant was a tenant at the time of perversion though not at 
the time of suit— Article applies ) 

4. (1022) AIR I'll! All 320 (320) f9 Ind Cas 819 

6.(mC)AIR191C All 92 (93) S3 Ind Cas 90 


Article 32 
Note 2 



Article 32 
Notes 
4—7 


1110 Perversion of properti to other purposes 

5 Person entitled to use land as schan darwaza onb con- 
structing stroctures upon it commits perversion ® Person 
entitled to use the water of A’s tank for first crop using it 
for second ciop does not commit any periersion ® 

5. Starting point of limitation. — Time runs under this Article 
from the date when the per\ersion first becomes knoun to the per- 
son injured thereby Where at the time of peiversion one of the 
four plaintiffs m a suit was m jail, another had aljsconded in fear 
of a criminal charge and the othei two plaintiffs wore minors, it 
was held that the> could not be charged with knowledge of the 
perversion ^ 

6. Starting point of limitation— Burden of proof. — In cases 
where the per\ersion took place more than two years before the 
suit, it IS foi the plaintiff to state and prove when the iiorveision 
became known to him ' 

7. Limitation and equitable relief. — The mere fact that the 
amt IS within time does not entitle the plaintiff to a relief, if the 
conduct of the plaintiff does not entitle him to the relief m equity 
For example, where a tenant of an agricultural bolding built a 
construction on it at a cost of a lakh of rupees and the landlord being 
aware of the commencement and progress of the building took no 
steps to restrain the defendant from proceeding with it hut sued for 
a mandatory injunction more than a >oar after its completion, it 
was held that the Court would be justiBed in refusing the relief of 
the mandatory injunction notwithstanding the suit was brought 
within the time prescribed by this Article ^ 


(1897) 24 Oal 160 {102. 1C3) 1 Cal W N 223 Somnn Gope v llaf,hubir Ojhn 
[S« (1920) A I R 1920 Oudh 233 (234) 57 Ind Cas 47C 23 Oudh 

Cas 163 Khuda Bakhsh v Gaurt Shanker 
(1908) 11 Ondb Cas 379 (380), ifanohar Nath v Baghubans Lai 
(Limitation dates from the planting of each tree )] 

5 (1938) V I R 1938 AH 20 (21) 173 Ind Cas 140 -Raw Narain Svigh v 

Shnpat Singh 

6 (1936) AIR 1936 ilad 250 (250) 101 Ind Cis 533 Manga Iteddi a 

y enkataraghata iyyangar 

Note 5 

1. (1911) 10 Ind Cas 180 (IBG) (Oudh) B%karvia}it Singh v Sarnnvi 

Note 6 

1 (1911) 12 Ind Cas 108 (109) (All) Lack Pam Taov JnngiPai 

(1905) 9 CaMV N 240 {946) (Notes) CMnttd Gka»Jra v Kaj tuntddi Soyal 
(There must be » finding as to the date of Anou ledge ) 

Note 7 

1 (1900) 29 Had 497 (501) (Note), Sanlaratingam Chettiar v S A Palli 
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„ 33.*' Umlor Uio Ijcpill'l'wo ycnrs.lWlion tlio Artlolo 83 
KoiircspiitiitivOT' Suit t Act, wrony com- 

ngiuiisl im ovccn- lilmnod of is 

tor (loiio 

. 34.* Ulidor Uio Kiimo Two yciirs. Ditto Artlolo 81 

Aol iigiiiiist 111 ! adniiiiis- 
trator 

35." Under the same Two ycirs Ditto Artlolo 80 

Act anaiiist any otiior 
roprcsontativo 

1. Bcopo of Arttolos 33, and 30 — Arllci 20 | rovi 1oi 

a ]iti 1 nf Iitiiitatlnn for huUm ly <x(ciitorH, i lititinqlnloni or 

« OLD ACTS 

1 1 o « f ll t> oU Act" c rrc«i" 111 l to tl o i r wi I Arllci < 53 Dt 

III \ n' nro t 1 0 f II wind ^ 

Atllcln 3T ( 1 tl n Act of — Bn n «■ nln ¥o(ln cfl cl) 

Atllrlr,n»*(t|nAcl,oll87l— Bn nimli Art MoftI ActotlH77 
Act of lAI' I •- Ho cnrrc»|ioi lli g ] rovial i 
ftoli' — Article* It tit 1 3' of ll « Ael • I 1H77 I nvc I'c oi lllr 1 In tl c | rear il 

Act Artirtn 33 nf tl it Art lin* lie I lj»| 1 II t tl r n Artirl a It or1 rl | rraervo 

Hot I ila til K of lI n ] r DC t Act H^o Vfo/c <■ < «/ Cl//cff»n nirn* * 

Article* 31 (ll 1 3 of ll 0 Act of lfi77 vicro aa lollowf — 

34 7 r ll 0 rrr V ry Two) if« WJ i tie !•<»«< <<«l U 1 ai 1 1 1 

of n Wrlf r t lael 

35 1 or ll n fcatlt i firt year* \VI e , il o rc«tlt ill l» Irti i t I ai 1 

tio ( I r j Kil fitfj t« I* ref *ol I y ll n I 1*1 I 1 r wife 

M g I lull nKn 1 M I 1 > 1 1 1 
Ufnxm* fnr tl f U» n i of Artifle* 3i » t 3^ of tl Act of 187? — 

Artlelo 34 A wife eve i |I a t li or *1 II i ot l»* 1 Itel i jk ly ll e law 

a* a el atlel ntlnirljeldf* ■•e<Rln 1 1 n Civ 1 1 r eeliirn ( In ] i|| I 1007 
(Ael r of 1004) j a* 1 ft out tl o j rovIM i relntli K 1 I erm f r ll e r v ry la 
wlfnfOrl rSlU 1 lU) -^ItU enf p/Ofr>fl» i lltcnn i 

Arllein Y Tl « a f ( tl U Artlcln I* v ry llinit 1 ll 1 e* t aj | Ir 

1 yaw* BfU.I .t? .1 1 r It n Ii lUi J>lv rn Aet TIoAllal I 1 lUtfl t rt 

laHlelltiatlllxattaDiyl Jill* r Mul a inli* n«t 1 lr 

tM ru 111 law 1 If ■ 1 1 r 1 Irn niaolrel tlia If * fal a * U f r 



Article 32 
Notes 
4—7 


1110 Perveksion of pbopebtt to other purposes 

5 Person entitled to use land as sehan darwaza onlj con- 
structing structures upon it commits perversion ® Person 
entitled to use the water of A’s tank for first crop using it 
for second ciop does not commit any perversion ® 

5. Starting point of limitation. — Time runs under this Article 
from the date when the perversion first becomes known to the per 
son injured thereby Where at the time of perversion one of the 
four plaintiffs in a snit was in jail another had absconded in fear 
of a criminal charge and the other two plaintiffs were minors, it 
was held that thej could not be charged with knowledge of the 
perversion ^ 

6. Starting point of limitation— Burden of proof. — In cases 
where the perversion took place more than two years before the 
suit it is foi the plaintiff to state and prove when the perversion 
became known to him ' 

7. Limitation and equitable relief. — The mere fact that the 
suit 13 vvithm time does not entitle the plaintiff to a relief, if the 
conduct of the plaintiff docs not entitle him to the relief m equity 
For example, where a tenant of an agricultural bolding built a 
construction on it at a cost of a lakh of rupees and the landlord being 
aware of the commencement and progress of the building took no 
steps to restrain the defendant from proceeding with it but sued for 
a mandatory injunction more than a year after its completion, it 
was held that the Court would be justified in refusing the relief of 
the mandatory injunction notwithstanding the suit was brought 
within the time prescribed by this Article * 


(1807) 24 Oal ICO {1C2 1C3) 1 Cal W N 223 Soman Gope v Hatjhiibxr Ojha 
[See (11120) AIR 1920 Oudh 933 (234) 57 Ind Cas 47C 23 Oudh 

Cas J63 ^TiHda Bakhsk v Oaur* Skanher 
(1903) 11 Oodh Cas 379 (380) Vano/irtr Nath v RagJtubans Lai 
(Limitation dates irom the planting ol each tree )) 

5 (1938) AIR 1938 All 20 (21) 173 Ind Cas 140 Ram Naratn Stngh V 

Shripat Singh 

C (193G) AIR 1936 Arad 250 (250) 161 Ind Cas 538 Slanga Reddt v 

T eiiKataraghata ^j^n^ar 

Note 5 

1 (1911) 10 Ind Cas 180 (180) (Oudh) Biharmajit Singh \ Sarnnii 

Note 6 

1 (1911) 12 Ind Cas 108 (109) (All) Lack Pam Raov JangiRai 

(1905) 9 Cal W N 240 (240) (Notes) Gobind Chandra v Kamitjuddi Soyal 
(There must be a finding as to the date of knot ledge ) 

Note 7 

1 (1900) 29 Mad 497 (501) (Note) Sanharalmgam Chettiar v S A Ralh 




Against executoh under IiEgaii rep. suits act llll 


33 -'' Under the Legal 
Representatives’ Suits Act, 
1855, against an execu- 
tor. 


Two years. 


When the 
wrong com- 
plained of is 
done. 


Article 83 


34 ." Under the samel 
Act against an adminis- 
trator. 


Two years. 


Ditto. 


Article 84 


35.^ Under the samel 
Act against any other 
representative. 


Two yeare. 


Ditto. 


Article SS 


1. Scope of Articles 33, 34 and 35. — Articlo 20 provides 
a period of limitation for suits by eKCCutors, administrators or 


OLD ACTS. 


The \rticlcs of the old Acts corresponding to the present Articles 83, 34 
and 35 arc the following — 

Article 83 of the Act of 1877 >.> Same as above (m effect) 

Article 39 of the Act of 1871 Same as in Art 33 of the Act of 1877. 

Act of 1859 No corresponding provision 
}Joie — Articles 34 and SS of the Act of 1877 have been omitted in the present 
Act Article 33 of that Act has heen divided info tbreo Articles in order to preserve 
the numbering of the present Act. See Statement o/ Objects and Reasons 
Articles 34 and 35 of the Act of 1677 were as follows 


34. For the recovery Two years, 
of a wife 

35. For the restitu* Two years 
tion of conyugal rights 


When the possession is demanded and 
refused 

When the restitution is demanded, and 
is refused by the husband or wife, 
being of full age and sound mind 


Reasons jor the omission of ArltcUs 3i and 3S of the Ael of 2877 — 
Article 34 “A wife, even if a minor, should not be loohed upon by the law 
as a chattel and an object of posvossion The Civil Procedure Code Bill of lf)07 
[Act 5 of 1908] has left out the provision relating to decree for the recovery of a 
wife (Order 21 Rule 82) Stotrmrnt of Objectsand Reasons 

Article 35 “The scope of this Article is very limited It docs not apply 
to casos arising under the Indian Divorce Act The Allahabad High Court 
iiw AvftW fiiej .V .shvw .swV .VT^V ^ -V.wdiw A’avhjJawviadAnf, .of Ahav- 
personal law docs not require an antecedent demand to sustain a suit for 
restitution of conjugal nghts, nor make rc-titutiou unenforceable against 
a minor and it has further held that the withholding of conjugal rights by 


husband would te compelled to tabc the matter into Conrt within two years ” — 
Statement of Objects and Reasoni 



1112 


Against am oTnrB BrpBFSENTATivr> 


Articles 33-85 representatives uncJer the Legal Bepresentatives’ Suits Act, 1855- 
Note 1 Articles 33, 34 and 35 prescribe the period of limitation for suits 
against executors, administrators or representatives under the 
same Act The second paragraph of Section 1 of that Act (12 of 1855) 
runs as follows — 

“and further, an action may be maintained against the 
executors or administrators or heirs or representatives of any 
person deceased for any wrong committed by him in bis lifetime 
for which he would have been subject to an action, so as such 
wrong shall have been committed within one year before such 
person's death, and the damages to be recovered in such action 
shall, if recovered against an executor or administrator bound to 
administer according to the English law, be payable m like 
order of administration as the simple contract debts of such 
person “ 

As IS seen from the Preamble to Act 12 of 1855, the Act applies 
only in respect of certain wrongs which do not survive to or against 
executors, administrators or representatives * It does not also apply 
to a suit commenced against the wrongdoer himself in bis lifetime 
but which IS continued against bis legal representatives after bis 
death * 

article 36 SG.* For compensation Two years. When the 
for any malfeasance, mis- malfeasance, 

feasance or non-feasance misfeasance 

independent of contract or non-fea- 

and not herein specially sance takes 

provided for. place. 

Synopsis 

1. Scope. 

2. “Independent of contract.” 

3. “For compensation.” 

Commencement of limitation. 

5. Continuing wrongs. 

6. Misfeasance applications under Section 233 of 

the Indian Companies Act. 

7. Illustrations of wrongs within the meaning of 

Article 36. 

8. Suit against trustee. 

^ Act of 1877, Article 36 
Same as alove 

Articles 33, 31 & 35 — Note 1 

1 also {18G4) 1 Snth W R 251 (251), Chuiider 3Ionee Dasses v Santomone 

2 (1809) 13 Bom C77 (C79), Ilartdas Jlamdas v Hamdas Mathuradas 
(1005) 23 Mad 487 (488), liamchode Doss v Rukmany Bhoy 



Malixa'^wct, 5avrrK<:\Ncr l non ttvn^nc'' lll<v 

OtTicr T(tp,cs 

Artad'- Bit spJu^3 — Is<ub««< „ 'V'c \ :<■ 1 Pi-vCti.! \ £ I'l £i ’’j* 

CoBt»> iBir bp i=-p p 3 o* ric-pev 3 in ^v-pp "vx \ jp 2 , 1 '^'. n, > 

P'-'PBnBg »tta^Tiir_t CBdc-'v'xtiia C^nii *1 IVvov Ox’ 

ixv N IP " rt 11 

Sejtiaa £4 ib 5 li « Knjcl’ — SjAmrj; jvirt d " rr-t ShV \ to 4 I"*! ^ 

ScEzre ci ctsBiiac f ps. Jnv ^ to 7, 1't ^ 

1. Scope. — \rlicle 36 !•. an ‘omnibix ArtiJe* which concln6(<!. 
the «i“nes of can'-C' of action for which the proscnlwl \vncv? of 
limitation is two vca’v ' 

The won!' * malfi v^rec, mi-'fca'Ancc an! non-feasance inlcivn* 
dent of eontmet are of the wilcst imivitt and embrace all ivssiWo 
acts and omis ions commonly known as torU, i ex wrongs indei'cn. 
dent of contract * The\ n fer to actions which mar lie on ncceiint 
of the eommi' on of sonic act which is in itscH nnlawfxil, or of the 
improper I'erformanee of «ouio lawful act or of the omission of «emo 
act which a person is by law bound to do* The .Vrticlo applies 
as a rosiduarr \rtido in c.a>o of wrongs indci'cndcnt of contract 
whereas the residuary \rticlc apphcihle for action^ « co»fr.i fit 
IS Article 115 * 

Being a residuarv \rticlo. whcroaciso is «|H'ciall\ iroxidcal (or 
elsewhere m the .\ct this \rticlo dots not ap|lj, though the act 
eomphinod of ma> bo one of nuUtisance, etc* Thus the following 


Act of t87I| Arliele 40 

40 — Forconij.v’naition (ot ui> t>roni;,| T\\opars [ \M>pnllifwn'Ug hdiue 
!aal[ua«iince iiou ( i&iaco onuisf txiDc*'. I or tha ilprauU hatirut 

indepeudent of contract aiil nothcrtml 
Epccullf proTidctt for | | 

Act of 1659 
hocora ponling tr m«nn 

Article SO — Note 1 

1 (1917) Ain 1017 A112"f Ill's) a'lInlCia’iU All aiJ, /-im .Votsma T 

J?v/ J’.sn/.fy'.Tcfi' vVlri'ofl, 

2 (1837) 11 Worn 133 (na) / »w J??i«ir/ v» r Th« ^ Viufr* 

[Swrtlw (ISOS) 2a Cal fUJ (i93) 9 C*l W N 5 (I ID, Iftn^tia 

Jhar iMhiii ( 111 A<vr (Hut tho vior l< aro in ro 
npi1i 1 to wruKftil nrla Ij pomiis in Illuclary or iiuail 
iiJuci trj i\ I it 101 »t i[ Mich user cutor* truM va aii I dlro I m 
of comiMi i s_l k I Micl an L. J , Ooifcr )] 

8 (1932) A 1 K 1932 All 2ai (2as) fit Ml 4f7 laC, Inl Cit bO-J, Anpiriia » 

AuMUorilihofur 

(1917) A I n 1917 Mai '00{’03) aa I» 1 Ca« O'* I ccrniama t 'JwMWti 

4 (1929) A I n 1923 I'Jt Sta(:ir) lao Inl Cia Cll? filatt'r 

Vartran r A thdul ihi% 

5 (192-}A1 R 1927 Cal 117(121) 101 Inltaira.l inno /oJf.lnv T tf/il 

Coil Co 

(i9is)AlUi9i8Mainrr(a<-) r p it 1.414 4iai,if2i 2t»,ifiN i/i 
MuiJiliarT trundcli iH I f I mtl it 

(1930) A I 11 1930 atalf IM^'T') 'IMalfai 129 It 1 Chii *21, i 1 " i/l 
Dcti Cftand if Co ▼ Sonii^i Anj «rc^/i«i f 


Article SS 
Ketfti 



Artlolo SO 
Note 1 


nil M\in\H\MJ| KtmUAR^hd .iNOSIIASVSOJ 

BiillH siuhllj ) roMtlf 1 for li> tlioAjtulps nolcd tliotii 

nro not f (i\ I riK d thin Arlitlo — 

1 Suit for uliol on tho ^rouiul of fraud— Arlicio Of) ® 

Q Suit ft 1 injury to ] i iHon— Artiilu 23 ^ 

1 Suit f( r mw k| j lopri itioij of tin iioj I > a huh uiit— . Vrlido 80 * 
1 Suit for dumivO-* nj^ilnHt n Muiurij djt> fi i omH-tfot) to 
(oiii| li (c It ) itr< i)utckl> nnd for tlin rt( tiu^ of tlio rotd iit 
IkII) (iid-i duo to ntt^liMnu mid iiidirt'' utid suit for 
diiiiiK's tu tliist Hutli u liod^ for utf^lihiiirn iii putting up 
di uini^t worl s iii ) liintifl s hnd— \rticIo 2 
fi Suit f(»r pomi I U’.ition for tin imUvsful sd/mi of a slop— 
\jht In 20“ 


(1 1 M \ nn inN»K ma(|l»0) fij h l U* 4*^' a m/n/.Iv /oxT.rtM 
(li j irv 1 rr 1 4 1 \ 1 1 Ktructioii t f wuirrf htm — Art< *17 nt t 1 1 ) 
(HIM) \ 1 U lOai Nik J ' (127 l«'l) P0ItlC»«"fi 20 N ir L It PO 
Anrt n 7i J r ivi ( V lAfirAMi (Tnupio* to Inu tall iroprt\'~ 
Arl» llittt UJ) 

dH"7(HSj) S,rn»/olM/t ddv Ur ir Jloj^ (‘^lUtrwrtk 
f i)l\ riittlik ml inktitf irlath k mpt ihlitlfluh 
1 1 U \rt 4K or \(l 4 I A]|)i I hi I i ot Art If ) 

(lS^s).^Cal(0J(f W <09) 3t4l\\N2fA(l 1») V I iju » JAn v iAfMw 
( t.f Aorr (l> ) 

(tOOO) t I I< t( <al 141 Jnlun/f, />t i 7 / tt <firA ir 

V i/ort Artr 

(SrMHi-n VtUH»->< C«l"ft7rn) IMI»U.»41I ItfrrtiHMUl 

V It )<rrial Tot irro ( 0 /<! 

(lytn A lUIOlOMtl III (IK) 10 I ( C»* 810 •>>M»ll(lH) 

I r lA ifout r<t i 10 V (• ftlir A/ro t N it W u i ( o ) 
f (HM5) \ 7 U 1025 \UO-M(IOOO) lWMOu077 5“! \U 21. rn /)oi 
1/ »v>i r«« ; Irc/rtp i r M M VI / ( o v Ha >raj 
(1020) A in 1010 UU*2(5“4 5*0) 121 li 1 ( »* ISO It nrttj i,K Itl r 

/ IM J f »Sr« f 

7 (lO- 1 ) \ I U 19- 1 1 U|» eoct^ot 2 M) 81 It 1 Cov "00 V t J iMi v i V 

(‘viililwrl oclt IliT > It at the lUli tin ni 1 li j r\ t lU'^vl 

to 1 Wove ) 

(1010) Ml ) { »» 121 (125)(VU) IrlalVmiPV iiffro H ir 

8 (lOlf) All lOir r«l-U(2IA) -'lit lCt«42J 'JAm ‘Jirn iT^oI y IlarUar 

I rrtvi I A* jh 

0 (10 0 A 1 K 10 r Ml SIS (590) 05 I 1 Cuv 10 10 42 Ml 500 Ifinunpil 
j vir I r/ J wrriT Ithartlal 

(Hut ere (10 0) \ 11 10'*9 Ijih "20 ("25) J2llilt»H500 Vn i 
1 »»v Vi» itpiK » utK<f I nhart (l>»mvk to|Ulilltl( 
IhHKi k* li Ir akak**<‘l I ««« irlj ‘1 wnt r rti< < « ji k to 

I pRilk toe B> 1 n W t tl 1 ui ielp«lit\— Aiiit k v ri si l\ 
Alt anl t ot 1) Art . )) 

10 ( 1002 ) 3 1 , \ Ca» 810 (2’3 B'’5) l^OO 1 n 1 No "2 J cMr I 11 <i/h i v 

TA* Vum tj<rtl C rjwalK* • At li 

(IlulrpHllOlMSlIi ICa« r< (43*) llOlh(.»3U lUJ. 17/ IdA 

Y J / »Ar 1 r (Art « 1 not au'j «l '‘f H 1 U' ari»« i ot 
(r It tl li k tr <1 Ittii R t I ai act III I p 1*01 ers p f rtvsHy 
»oi e Art tut /rof I <l In. It In {« I" fl' < nt < f J Hiss i r i kh 
R I Art 4 r HI 1 11 »— At U ( f «1«« Jk ■* Hkali st it j ificirt t r 
1 r rrxlei trt 1 n't kt tvnt t( k iiitlntili I u I r 1 ut a c( 
tl lAstrl 1 1 i pv t UH )) 

11 (1015) A 111 10151 .It 21 (095) 4 JIh 1M 22lilCj»4tJ i has StM n 

5 It III I ( ( /(tv SAWt nr K rh I f I 



MALFEASA^CE, MISFEAS^^C^ A. NON FFASANCF 1115 

6 Suit for comiionbation for malicious arrest by a Police Sub 

Inspector — Article 2 ** 

7 Suit for laluo of cro]>s nrongfull} attschcd cut and sold,*^ 

or for compensation for carrjmg awa> trees after cutting — 
Article 48 or Article 49** 

8 Suit for specific mo^ cable proportj or for unlawfullj seizing 

it — Article 49 ** 

9 Suit for compensation for libel or slander — Article 24 or 

Article 25 

10 Suit for i\rongful attachment and seizure of goods under legal 

process — Article 29 ** 

11 Suit for profits of immo\able jtropcrtj wrongfullj received 

bj the defendant — \rticlo 109’® 

12 Suit for wrongfullj detaining specific moieahlc property — 

Article 49 ’® 

13 Suit for damages foi the defendants unlawfully setting fire 

to and destroying pepper vines on plaintiffs land — 
Article 39 

14 Suit for damages for seduction — Article 22 *®‘* 

13 (1932) A I B 1933 All IG (16) 135 Ind Cas 558. SltanfiU Hasan v Laeh » 
^aratn 

13 (1928) AIK 1928 Cal IOC (107) 105 lod Cas 7C3 Vaharaj Bahadur Singh 
▼ Achnla Bala D«t« 


plaintifl ) 

(1918) 21 Ind Cas 213 (215 21C) (P H) (Mad) Kologin r«nJUxfarflua 
nujam^ Palibanda Basatayjn (Oa appcallrom 17 Ind Cas 
185)1 

14 (1909) 2 Ind Cas 955 (95C) (Cal) Mul amad Jlamidar Bahamnn y AU Fagir 

(After cutting tbo trees Art 48 or Art 49 applies being specific move 
able property ) 

15 (1868) 11 ^lacl 933 (335) Passanha v The 3Tadras Deposit and Be lefit 

Socuty 

(1912) 17 Ind Cas 906 (900) C L B B "5 Sstl ambaram Chetly y U K1 a Gy% 
(Injury to a boat pledged to plaintiff by nog] genco of def edant ) 

16 (1902) 24 All 3GS (3C9 3‘0) 1902 All W N 9G /»Ar» ▼ Muhammad Iladi 

17 (1907)29 411015(017) 4 All L Jour 648 1907 All W N 191 Ttau \arnm 

y Umraa Singh 

(1917) A I R 1917 5Iad 500 (SO’ 503) 35 Ind Cas 93 reeroninia t Sul-tw 
Ttao (If the attachment is not by lettvn but by prohibitory order 


18 (1879) 4 Cal C'’5 (G'’8) Stimomoyee t Pattam Strlar 

19 (1910) " Ind Cas 5 (C) (Cal) Tula Jiam Martrar% y J/ol ri Lat Marvrari 

(Suit for eompen'alion for detention of xnoriev in Court depo t owing 
to the unlawful acts of the def ndants ) 

20 (1912) 1" Ind Cas 005 (000) (Mad) Voidtii tH r Kmnon Sair (The 

act complained of is tre«pass to immovalle propertv which inclul s 
any damage done after enlenng cn owner a land ) 

20«(1935)AIR 1935 A11 855 («5C) 150 Ind Cas 55C TiU / i i r S^laP^im 


Article 36 
Hotel 



Article 36 
Note 1 


1114 SlALFrASANCE, MISFEASANCE A NON-FEASANOr 

suits being specially provided for by the Articles noted against them 
are not governed by this Article - 

1 Suit for relief on the ground of fraud — Aiticlo 95 ® 

2 Suit for injury to person — Article 22 ^ 

3 Suit for misappropriation of money by a servant — Article 89 ® 

4 Suit for damages against a Municipality for omission to 

complete repairs quickly and for the closing of the road at 
both ends, due to negligence and malice® and suit for 
damages against such a body for negligence in jiutting up 
drainage works m jilaintiff’s land — Article 2 

5 Suit for compensation for the unlawful seizure of a ship — 

Article 29 ** 


(1925) Ain 1925 Nag 189 (190) 82 lod Oas 482 Nona Patti v Laxman 
(Injury to crops b> obstroction ot watercourse — Atta 87 aud 39 ) 
(1924) AIR 1924 Kag 125 (127, 128) 80 Ind Cas 7C9 20 Nag L H 80. 

Narbada Prasad v A1 bar Khan (Trespass to immovable property— 
Arts 39 and 49) 

(1605) 22 Cal 877 (882) Surat Lall Mondal v Umar Ilaje (Suit for wrong 
full) cutting and mmppropnatiog crops oa plaintiQ s hod— JIrfd 
that Art 48 or Art 49 applied and sot Art 38) 

(1893) 25 Cal C92 (098. 699) 2 Cal W N 205 (F B), Jlcnjun Jha v Dolhtn 
Golab Koer (Do ) 

(1909) 1 Ind Cis766 (790) 30 Cal 141, Jadunalk Dundput Sripalt Sarkar 
V Han Aar 

[See (1926) A t B 1920 Cal 757 (701) 94 Ind Cas 444 Albert Sonnan 
V Itnperuil Tobaeeo Co Ltd 

(1910)A IR l916Mad3U (316) SO Ind Cas 840 80 Mad 1 (F B), 

T'enJi:afa««W>a Rao v Astatw Steam Nau^alton Co ] 

6 (1935) AIR 1935 All 995 (1000) 159 Isd Cas 977 58 All 842, Dehra Dun 

Mossoorte Eleetrsc Tramwau Co v IJansraj 
(1930) AIR 1930 All 573 (574, 570) 124 Ind Cas 160, Benares Bank Ltd v 
Barn Prasad 

7 (1924) AIR 1924 Bom 290 (291, 293) 84 Ind Cas 790 Md Jabh v A 31 

Ztillaikkt (Sulphuric acid tbrows at the plaintiff and injury caused 
to bis eye ) 

(1910) 6 Ind Cas 124 (125) (All), Arhal Mtssir v Baldeo Ahtr 

8 (1910) AIR 1916 Cal 244 (245) 23 Ind Cas 452, Sheo Saran Lai v Harthar 

Prasad Singh 

9 (1920) A I B 192G All 538 (539) 95 Iwd Cas 1030 48 All 500. Municipal 

Board of Benares ▼ Behar* Lai 

[But see (1929) AIR 1929 Lah 730 (735) 121 Ind Cas 600, Maya 

Bam V Vumnpat CautmiUee, Lahore (Damage to plaintiff’s 
buildings by breaVage of municipal water pipes etc , owing to 
negligence aod omission of municipality — Suit governed by 
Art 86 and not by Art 2 )] 

10 (1909) 2 Ind Cas 819 (823, 825) 1909 Pun Ee No 72, Btckard Watson v. 
The Afunicipol Corporation, Simla 


11 (1916) AIR 1915 Cal 681 (685) 42 Cal 85 28 Ind Cas 463. Madras Steam 

NaiigationCo Ltd t Shaltmar Works Ltd 



MALF^ASA^CE, MISFEASANCE A NON-FFASANCE 1115 


6 Suit for compensation for malicious arrest bj a Police Sub- 

Inspector — \rticle 2 ** 

7 Suit for \alue of crops wrongfuUj attached, cut and sold,^’ 

or for compensation for carrjmg nwnj trees after cutting — 
Article 48 or \rticle 49 ** 

8 Suit for specific nio\ cable propertj or for unlawfully seizing 

it — Article 49 ** 

9 Suit for compensation for libel or slander — Article 24 or 

Article 25 

10 Suit for \i rongful attachment and seizure of goods under legal 

process — \rticlo 29 

11 Suit for profits of immoiablo pro|»crtj wrongfully recei\ed 

by tlie defendint — Article 109** 

12 Suit for wrongfully detaining specific inoieabla property — 

Article 49 *® 

13 Suit for damages for the defendants unlawfully setting fire 

to and destroying popi>ei vines on plamtifT s land — 
Article 39 •* 

14 Suit for damages for seduction — Article 22 

12 (1932) AIR 1032 All IG (18) 135 lad Cas 553, Shart/itl Hasan v Laehmt 
^aravi 

18 (1023) A I B 1023 Cal IOC (107) 105 led Cas TC3, Maharaj Bahadur Singh 
▼ Aehala Bala 

(Art 3C 

* . trendra 

rops of 

plaiQtiS ) 

(1913) 21 IndCis213 (215, 21C)(F D)(Mad), Kolagir* Tenlcaiarama 
nujam v Patt&itnda Basatayya (On appeal from 17 Ind Cas 
185 )) 

14 (1000) 2 Ind Cas 055 (95G) (Cal) iluhamad Jlamtdar Bahamnn y Alx Faqjr 

(After cutting the trees, Art 43 or Art 40 applies, being specific move 
able property ) 

15 (1888) 11 Mad 333 (335), Pnisaitlia v The 3[adra$ Dtfostt and Benefit 

(1912) 17 Ind Cis 90G (OOT) G L B R 75, Siffcow6<jr«m Cheihjy U Kha Cyx 
(Injury to a boat pledged to plaintiD by negligence of defendant ) 

1C (1902) 24 All 3C8 (3G9 370) 1902 All W N 90 Ithr* t Vw^ammod Uadi 
17 (1907) 29 411 G15 (G17) 4 Ml L Joar 548 1907 All W N 191, Bam Xarnin 

V Umrao Singh 


Article 36 
Note! 


(Suit for refund of price ol moTcable propertv wrongfully sold 
after such atUcbtncnt )] 

18 (1879) 4 Cal C25 (026) SumomoyeeT PatlamStrlar 

19 (1910)7 Ind Cas 5(G) (Cal) Tula Jiim Vorirars t dlo^rt Lai J/arifar» 

(Suit for eoTipen«ation for detention of money m Court deposit owing 
to the unlawful acts of the d hodants ) 

20 (1912)17 Ind Cas G05 (GOG) (4fad) Moidin v Aornan Aoir (The 

act eompliinol of IS trispiM to immoralle property nhieh inelud-'s 
any damage done after catenng on owner's land ) 
eCh(1935) AIR l'>35 All 855 («5G) 15C Ind Cas 55C, TdU* I^m t Soi’,3 Bam. 



Article 86 
Kotes 
1—2 


1116 Malfeasance, misfeasance &. non’ feasance 

The \rticle has no application where there is no question of 
misfeasance, etc 

The Article applies only tosui^s It uas accordingly held that 
applications under Section 214 of the Indian Companies Act of 1882 
based on malfeasance, etc were not covered by Article 36*® But 
the Indian Companies Act of 1913 before its amendment in 1936, 
provided by sub section 3 to Section 235 that such applications were 
to be deemed to be suits for purjicses of the Indian Limitation Act 
That sub section has howovei now been repealed by Amending Act 
22 of 1936 

2, “Independent of contract.'* — The misfeasance, etc on which 
an action may be founded roust be without reference to any contract 
between the parties If it is not independent of contract the 
Article has no application * 

The following are examples of misfeasance etc , not independent 
of contract — 

1 Suit for damages against a municipal committee for breach of 

conditions m a labultyat ® 

2 Suit for compensation against the defendant for entering into 

a contract with the plaintiff falsely representing himself to 
have the authority of his principal to do so ® 

21 (1916) AIR 1916 Pat 864 (335) 1 Pat L Jour 09 35 led Cas 430 

Ltt/al Smgh v Ktshim Deo Jha (Suit by one co sharer against 
another (or bis share m the profits of a ferry ) 

(1917) AIR 1917 All 2TC (278 279) 89 A» 322 39 Ind Cas 532, Ram 

Naratn v Rrtj Rankey Lai (Creditors drawing monies rateably 
distributed to them out of funds realised by sale of property the title to 
which was subsequenfly declared to be m a claimant other than the 
ludgment debtor ) 

(1696) 23 Cal 799 (604) Roberl liaison Co Ltd v Ram Chand Dul 
(Exclusive occupation by plaintiffs of lands belonging to both the 
plaintiff and defendants as tenants in common ) 

[S<« (1914) AIR 1914 Mad 12C (128) SB Mad 972 22 Ind Cas 870 

(F B), T'ellommat v ^ti/apf>a Ratck ] 

22 (1890) 18 AU 12 (15) 1895 All W N 136 Connell v The Himalaya Bank 

Ltd (Nor will Article 178 apply because that Article applies only to 
applications under the Civil Procedure Code ) 

(1897) 19 Mad 149 (150) Ramasami v SfrecramwfM Chetly 

23 (1924) AIR 1924 Lah 285 (285) C9 Ind Cas 255 Hukam Chaud v Bank 

o} Multan Ltd (Ly sub section 3 of S 233 an application is treated 
as a suit ) 

(1923) AIR 1933 Lah 58 (60) 71 lad Cas 899, Bank of Multan Ltd T 

Hukam Chand (Do ) 

(192') AIR 1927 Lah 433 (431) 100 Ind Cas 907 8 Lah 167 Bhtm Sing 
V Baaheshar Natk 

Hote 2 

1 (1880) 10 Bom 214 (218) Muhatunad Sayad Phakt v Hoteroji Balahhai 
(1890) 1890 Bom F J 21 (21) Qurlingaya v Nagappa 

2 (1933) AIR 1932 Cal 85 (86) 53 Cvl 930 133 Ind Cas 179 Ajtt Kumar 

Basu V Chatman of the Commissioners of the Dacca Municipality 
8 (1916) AIR 1915 Mad 8S9 (890) S3 Mad 275 21 Ind Cas 05 Vatravan 

Cheliiar t ^tteha Chettiar (Such a wrong is connected with 
eonfrnef ) 




Maltxa«wVnce, mvfz\mncf Jl non rrwvNcr HIT 


3 S- ‘ fo- Tike c* cxv^' convo-teJ I v tVe defe” i\nt m bre-icb 

a contract p’o^ce* o’- fo*- c\*’'\4e cvJ« x nkr >« cb 
a coT:*Tact * 

4 Ss t bi5“d on i contractual relat’on Ktweeu n a^'er an I 

•lo-Tant • 

0 Ssit for daniaccs fo’ breach oi contract to inarra pla nliff •» 
dai.chtc’’ ’ 

See aUo the xxndermentioned ca<^ ** 

The contract mav be inp/ico* O’- be ni* in the form of a co npro 
m mav have merged in a decree* 

As to mi-feasance and malfiaxance action^ in the matter of 
coapanie' «ee Note b 

3. “Fop compensation.” — Thi» Article applies onl\ to «wit» for 
conpcnsafion for some tortiOJa act Whtro tbore is no qiiislion of 
damage bat the smt is onlv for recovery of ^ivcific proi'ortv, the 
Article has no application ^ If the claim is not for anv Vomjvrw if ion’ 
or fo” compensation for nisfcasflrcc etc, the Article docs not 
apply * 


4 (1930) KIR 1930 Mad SCI (3T1) 122 lod Cat 8T, J'oiMrt«iPrtnv Chtllv v 

Paianwppi OftJirtr 

5 (1933) \rR19330udli31S{51<») US Ind Cas 1001 9 Luck l^o, JWInsiy 

T HoUand (Lean of pltmtiQ $ motor car br d<.f«ndat>t and d-imisu 
done to it in its u«er ) 

6 (1910) S Ind Ca# 7C4 ("G4)(Mad) Sr'kii CMr«XlrtlT Sontflwnrfjnt ViitWiir 

[£rr(lS99)S Mad L Jour l^S (l^), Sn Pijih Annndmim t 
P ufmon 1 

7 (19"2) C5 Ind Cas 812 (SIS) (Pat) MaMuro Proaiit r Pilptnnmxklna 

PrA«iJ Sdfii 

7a(1937) AIR 1937 Piih 23 (30) 1C9 Ind Cas 41 . 4viiS Afinr* t Hran 
(Suit for accounta asainst co<b>rcmfao has tccriTcd amounts duo to 
all) 

8 (1929) AIR 19^9 Pat 245 (240) 8 Pat 770. 120 Iiid Cas C2G /ojx.mrt/fc 

AfortrorsT 2iaIiJ.TS Pxlui {Implied roTcnant runnin;; with the Hnd 
that the suifaco owner has au inherent right of support from owner 
of the underground mines ) 

(1916) AIR 1915 Mad 8S9 (‘5«0) 21 Ind Css 65 (045) ’IS Mad 2T5 roirrt. 
tan CArffinr T fiicha Cfieflmr (IXkndsnt misrepre«cnthig himself 
as agent — ^^^ODg Is connected with snplie I contract ) 

9 (1934) AIR 1934 Pat 7 (9) 12 IHl '‘>2 149 Ind Caa 875 Topit Sumn 

KarayanSing\y ChhaKtiurt I all 

Noth 3 

1 (1917) A I B 191" P'St 200 (2G2) S3 Ind Caa 525, Jff /IviAumarT Fa/r^ 

Bahadur Lai 

2 (1695) 8 Cal \\ N 202 (201) liajah of Khritfr Kr%*lo Jfiffrr t A«"iae 

iAnenrfrii Aurain 1 v (^ult for iwoc rj of ntoner awarded at 
completion ti the Goscrnmei t under tho Laud Ac<}ui<iti n tet 
and dn\Mi l> a tonai t r^iiHMititg himself to l«. the owi er— //rU 
then, was no comretJ*ati n in qu tioa ) 

(Sm ( 16!yi) 9 Mad L Jour 101 (104) ^alhiert J a«ja ir 
(I'^s'X) Ihin n Nt M Anihi 7 in T *Jweftry o/ S< ife (M er 
stol II from GoTcri n ei t Trea»nrs rti 1 1 1 1 lih tlG in >1 »• J srp" 
of d It due to him In a crimii al ca.e 1 r Xh<-ft th» ii i»r 
was reiasl frt m {lalitifl ai 1 dep-wilrd in lie Ms,.! tnlM a 
Court 4Ilcr tie enn inal the monev wa* t rvlrri'l ly 


Article S6 
Notes 
2-S 
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Article 36 
Notes 
4—6 


4, Commencement of limitation. — Tho starting point, of 
limitation under this Article is the date of the alleged misfeasance 
etc The date of tho plaintiff b knowledge of the mjurj is therefore 
not material m deciding the starting point of limitation ^ 

In the case of a reenrang in]ury, each act of injurj .constitutes a 
special cause of action and limitation runs from the dates of each of 
such acts * 

The starting point of limitation is modified m cases governed by 
Section 24 of the Limitation Act, that is to sa>, in a suit for 
compensation for an act not actionable in law without specific 
injury, tho period has to bo computed from the date when such 
injury resiilti and not from tho date of misfeasance etc ^ 

In an early Bombaj case* the defendant had instituted a 
complaint of theft of gram against the plaintiff Tho Magistrate of 
his own motion attached tho grain Though tho complaint was 
dismissed, tho Magistrate ordered the grain to bo in Court directing 
the parties to a citil suit m which the defendant failed The 
plaintiff sued the defendant for damages for wrongful detontion*and 
the consequent deterioration of tho gram It was held that limita 
tion foi the suit bogan from the date of the complaint 
As to cases under tho Indian Companies Act, see Note 6 
6. Continuing wron^.— See Section 23 and Notes thereunder 
6. Misfeasance applications under Section 235 of the Indian 
Companies Act.— Misfeasance applications b> liquidators have been 
the subject of divergent views by the different High Courts m India 
in the matter of the law of limitation applicable to them Sub 
section 3 of Section 235 of the Companies Act, before its amendment 
in 193G applied the Limitation Act to such applications as if they 
were suits A misfeasance application being thus a suit for the pur 
poses of the Limitation Act the question arose whether Article 36 
apjilied to such applications 


Ma<;istrate to be given to the Government-Suit by phintiEf 
against Government for the mone} does not fall under Art 36 )] 

Note 4 

1 (1000) 3 Ind Cis 433 (431) S3 Mad 71, Sfuinc?nf?ftm6ftra T/Mrfnlt v Eamnk 

gill Ami lal 

2 (1933) AIR 1933 Sind 1"G (178) 144 Ind Cas 452 27 Sind L E 41 3/orft 

f tal V Gobtndram Btkhehand (Silt deposited on plamtifi s land and 
removed from defendant s vvatercourio at different times ) 

3 See (1929) AIR 1929 Pat 245 (24C •’IT) 8 Pat 776 120 Ind Cas G26, 

J’agannathVaruartY Kalidns Jlalia 

[See alto (192") AIR 1927 Rang 28 (29) 4 Ring 358 98 Ind Cas 

JT ^ f T IC 


4 (1S83) 7 Bom 427 (430) 8 Ind Jur 48 Ifn Itirnpa v I nlira/vi (A com 
plainant is I able for all the natural con«equences of bis act of 
compUint ) 
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Tho (Inorgcnco of \)ou nro'>o on nccount of tlio difforonco of 
opmion on two main questions — 

(a) Whether such misfeisinco was ono tmloitondent of contract 

so as to attract Article 36 

(b) W hether tho claim hj a liquidator or cralitor or contribu 

tor> under Section 235 of tho Companies Act was based 
on a new right created hj tho Section gtaing rii^o to a now 
cause of action and a now starting jioint of limitation on 
his apiKJintmcnt 

It was held h\ tho High Court of Allahaliad* that such mis- 
feasance was not ono independent of contract as embodied m tbo 
articles of association of companies and that therefore the applica- 
tion was not governed hj Article 36 but b> Article 120 of tlio Act 
As to tho starting ]x>int of limitation, it was held in tho same case 
that Section 235 created a iieto right in the liquidator and that time 
began to run from tho date of his ap|K>iDtment irrespective of the 
date of the misfeasance 

Tho Bomba} High Court,* while holding that such misfeasance 
was not entirely indopondent of contract, and concurring with the 
Allahabad High Court on tho apphcabihly of Article 120, differed 
from it on tho question of the starting itoint of limitation According 
to it Section 335 of tho Indian Companies Act created no new right 
or sow liabilit} and that therefore the starting point of limitation 
would have to be decided with reference to the date of injury and 
not to the api>ointmeiit of tbo liquidator. Tho Court of the Judicial 
Commissioner of Sind* also agreed that such misfeasance is not 
independent of contract, but held that the Article of the Limitation 
Act applicable to the case was either 115 or 116 Tho question of 
a new right being created by Section 235 of the Companies Act 
though referred to was not considered and decided as tho Court took 
the view that m the particular case before them the breach of con 
tract was a continuing breach under Section 23 of tho Limitation 
Act It was held by tho Lahore High Court* that Article 36 alone 
applied to misfeasance applications, that the Com|>anies Act contained 

Note 6 

1 (1925) air 1925 All 519 (523) 47 All COT 83 Ind Cis 785, In re Union 
Bank Allahabad Ltd (Distnbation of dividend out of capital ) 



■ cfii Bank Ltd 

• ■ nt of contract, 

1 neglecting to 

4 (1923) AIR 19-23 Lah 63 (GO) 71 Ind Cas SOT, BnnJL of Multan Ltd t 
JIukam Chand 

(1924) AIR 1924 Lab 2S5 (2&5) 09 Ind Cas 255, llukam Chand t Bank of 
3/u2tan Ltd 

(1027) A I R 1927 Lab 433 (434, 435) 8 Lab 167 100 Ind Cas 907, R/aw 
Singh y Basheshar Kath 


Article 86 
Note 6 
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Article 36 
Notes 
6—7 


onl> a rule o£ procedure and not any now right whatever and 
that the starting | oint of limitation was the date of the misfeasance, 
the date of the winding up j rocoedings being irrelevant The 
Madras High Court® was of the same opinion as to the scope of 
Section 235 of the Companies Act and held that the date of the 
appointment of the liquidator did not affect the question of limitation 

The conflict has now been set at rest hy the amendment of 
Section 235 of the Companies Act in 1936 By that amendment 
sub section 3 of the former Section was repealed and sub section 1 
contains now in itself a period of limitation for such applications 

7 Illustrations of vrrongs within the meaning of Article 36 

1 Irregular sale of proiierty in execution of a decree the sale 

realizing a sum far below the market value on account of 

irregularities ^ 

2 Decree holder in execution proceedings not crediting the sum 

paid by the judgment debtor* 

3 Wrongful attachment of moveable property by a prohibitory 

order (not by actual seizure) ® 

4 Treading on and damaging plaintiff s stock m trade at the 

time of attachment * 

5 Seizure of standing crops uudot colour of fictitious distress la 

a fictitious suit ® 


6 (1931) A I B 1931 Mad 56 (Cl) 64 Mad 153 128 Ind Gas 477 2^aranmlia 
lyengnr ▼ Offctal o/ Afadroj (It is not decided whether 

Art 8C or Art I'^O applies but it is stated that whether the one or 
the other Article applies 8 235 oi the Companies \ct does not save 
actions barred at the time of winding up order ) 

Note 7 

1 (1924) AIR 1924 Inh 136 (137) 85 Ind Gas 24 C) anda Sxnglt v Ja% 

K\shen Das 

2 (1924) A I B 1924 Ijab 13C (137) 85 Ind Cas 24 Chanda Svnghy JaiKxshen 

Das 

S (1917) AIR 1917 Mad 500 (503) 35 Ind Cas 93 reerftTnma v Suhba Rao 
(Actual seizure falling under Art 29 ) 

(1903) 6 Bom 1/ B ‘'04 (70 ) Surajmal v ifantkehand (Attachment of 
rub es before ]udgment on insufficient grounds— Attachment cot by 
seizure — Art 29 does not apply ) 

[S« (1896) 19 Mad 80 (82) C Mad L lour 12 Zlanaiihraman v 
Atistlan Soya } 

4 (1920) AIR 1920 Mad 397 (399) 55 Ind Cas 786 Sohkahnga Chetly v 

Kr $} nasuam j Iyer 

5 (1909) ’ T ^ ^ -on -o nr, T j V r, - IT T _ 


(1905) 32 C\l 459(462) 9CalWN3"6 Han Charan y Han Kar (As 
Ktai ding crop IS IT motaMe property Art 29 docs cot apply ) 
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G Cutting of timlicr and trees on tlio mortgagnl iirojiorty by tho 
mortgigor and Ins men and tbcrcb\ diminislimg tbo mortgage 
Eccuntj * 

7 Mortgagee causing damage to mortgaged propertj after a decree 

for redemption^ or wrongfuUj cutting trees on tho mortgaged 
land while m mortgagee s i>ossession * 

8 ^YrongfullJ dci«^iting on tho plaintifT's land silt which was 

rcmoi ed from the defendant s watercourse • 

9 Causing damage to plaintiff s ship by a collision duo to tho 

negligence of tho defendant m tho management of his vessel 

10 Mrongfullj procuring an attachment order of a Magistrate 

under *^001100 145 Criminal Procedure Code, thereby prevent, 
mg cultivation and causing damage ** 

11 Cutting tho hanks of a canal and the flood-water, thereby 

injuring tho plaintiff's mill ** 

12 Causing damage to tho plaintiff s building b> the closing up of 

certain drams emitting water from tho plaintiff’s building on 
the defendant’s premises •* 

13 Causing damage by procuring tho detention of goods by tho 

customs authorities on the malicious representation of tbo 
defendant without reasonable and probable cause 

14 Causing damage by detenorabon ot plaintiff s oranges by pro 

curing the seizure thereof b} the Police on information by tho 
defendant, an tjaradar of a market, between whom and tho 
plaintiff there was a quarrel about tho payment of tolls 

15 Perquisites received b> a trustee from third persons during the 

wrongful suspension of an archaha *• 

G ~ “ 


Xniiamn 

8 11909) 3 Ind Cas 433 1434) 83 Mad 71, SnocAiJam&ara Mudeley y 

JTttmnlsln Ammal 

9 (1933) A I R 1933 Sind 170 (177, 178) 27SiodLR41 144 Ind Cas 452, 

'\Iornmal y Gobindram Dtkhchnnd 

10 (1887) 11 Rom 133 (138) Eisoo Bhayajty The S S 'Saiitrx" 

11 See (1900) 3 lad Cas 12 (15) Vtna J^umars Rtbt y Surendra ^'ariiin 

Chnkraiarlv (Whether Art 29 or Art 3G vroald apply not decided ) 

12 (1927) AIR 1927 P C 72 (72) 103 Ind Cas 1 10 Lah ICl (P C), Punjab 

Cotton Presi Co Ltd v Secretary of State 


(1923) AIR 19'’3 Cvl 1 (5) 100 Ind Cas 277, Imperial Tobacco Co y Albert 
Donnan (N*ot Vrt 49) 

15 (19^0 AIR 192G Cal 177 (177. 178) 90 Ind Cas 509 Ananda Chandra y 

Barada Kanta (Krt SG ap^iea and not Art 49) 

10 See (1918) AIR 1918 Mad SCG (363) 41 ilad 528 45 Ind Cas 414, Bharad 
tcaja \Iudaliar y Arunaehalta Curvhkal 


Article 36 
Note 7 


Lim 71 



1123 IvlALFEASAlJCE, MISFEASANCE L NON FEASANCE 


Article 36 
Notes 
7—8 


IG Eccoverj of amounts ad\anc5ed b> a trustee from his own funds 
to the debuiter estate owing to the defendant having kept 
the trustee out of possession of the debutter properties and 
income 

17 Exclusion of the plaintifl's from their civil rights, if occasion 

arises for their exercise, in the administration of caste funds 
and from the benefit of being able to scrutinize caste 
accounts 

18 Damage resulting from a conspiracy to cause injurj 

19 Loss of money to the municiiiality by embezzlement b> the 

manage! — Suit against the chairman duiing whose tenure 

of office it took place 

See also the undermentioned cases ** 

8. Suit against trustee. — In Subbiah Theiar v Samiappa 
Mudaliar,^ a Full Bench of the High Court of Madras has held that 
thi's Article has no application to wrongs committed by trustees in 
respect of trusts It was observed that the word ‘compensation' 
was a word which was ajjpropnate only in connexion with a suit to 
remedy an injury to a iiorson or a person s property and not to a 
wrong committed by trustees m resi>eet of the trust Loach, C J , 
observ ed as follows 

'If Article 36 were to apply to an act of non feasance on the 
part of tlio trustee it would mean that if the trustee lived he 

17 (1003) 5 Cal \V N 273 (277) Pajah Peary Mohaytv Narendra Krtthna 
la (1935) AIR 1235 Bom 3Cl (303) 158 led Caa 414 Detcliftnd Tolnram v 

Ohanshyam Sakharam {Though these are remote benefits and 
hardly assessable to compensation yet the smt is for vindication of 
plaiotiQ 8 position in the caste ) 

19 (1912) 13 Ind Gas 721 (775) (Cal) Peary Mohan Das v TFesfon 

20 (1899) 22 Mad 342 (343) Sr»n»srtsa Ayyangar V J/wmcipal Connctl of 

Karvr (Chairman not beingnjoil ot theMunicipality Arts 89 and 90 
do not apply ) 

21 (1928) AIK 19‘’8 Cal 806(307) 107 Ind Cas 723 Musa far Ahmed v Kartm 

Baksh 

(1930) A IK 1936 R»Dg 910(312) MllndCasilO Tatoy Vttntnyal Com 
7tMee y U KhooZun Nee (Ward headmen of Municipality executed 
mutual guarantee bond to tho Municipality for due collection and 
credit of revenue by each of them subacquoutly one of them M was 
guilty of defjlcalions and on a petition by the headmen to the 
President of the Municipality that they would no longer stand 
guarantee for M no aetion was taken and the Municipality sued the 
President for the recovery of loss — Case was held to be governed by 
Art cic SC ) 

(1939) A I R 1939 l^ag 81 (86) Jlargownd DuUabk Jttian v ^ila67i<n 
Jluliii Uullah (Person making false statement as to habitability of 
certain hou^c and dtssuadtng people from taking it on rent } 

(193C) AIR 1930 Mad 250 (250) 161 Ind Cas 538 3/onjtt Ileddi v 

Venkalarayhata Ayyangar (IlrongfuJ use ol water by tenant in con 
travention of term in mnchalilm ) 

(But »«« (1881) 3 Mad 240 (245) Kalu Ptwi Maxgraj y Undrns 
ilntficay Co ] 

Note 8 

1 (1938) AIR 1938 Mad 353 (35G) (P B) (33 'ifad 303 Overruled ) 
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uoiiM be free from all liiliihtj in tx^o )cars, but if ho died before Article 36 
the two xcatN Ind claji^ed, hi'' estate would continue to bo liable Note 8 
for another three >ears Thia could noxer haxo been tiio intcn 
tion of the LogHlnturo and leads in itself to tlio conclusion 
that \rticle 3G doo-» not include xxrongs committed bj trustees 
in respect of trusts As \rticlo 36 docs not applj tlio onlj 
•\rticlo xxliicb can nppK to a suit Iiko the ono out of which tins 
reference ari'C-. is \rticlo 120 and xxo onsxxer the first question 
accordingK 

P<irt Vl — Three years 

37, For compcn«5ntion [Three years 
for obstructing a ^vay or a 
watercourse 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3 Starting point. 

i. Legislative changes, 

(a) There xvas no provi-aion m the Act of 1859 corresponding to the 

present Article In the absenco of such a provision a suit for 
compensation for obstruction of a watorcourso vras regarded 
for the purposes of limitation as a suit for damages done to 
real propertj ^ 

(b) Article 31 of the Act of 1871 corresiiondiug to this Article 

dealt XYith suits ‘ for obstructing a xva> or a watercourse 
This xrould include suits not only for compensation but for the 
reliefs as xxell arising from such obstruction * The mtroduc 
tton of the xxords for compensation has restricted the scopo 
of the Article only to suits for compensation 


iiie date of Articles? 
the obstnic- 
tion. 


S^ Act of 1877, Article 37 
Same as above 
Act of 1871 
Prtrt 1 — Tu.0 yean 

31 — For obstructing a waj or I Two years I Thedatcof the obstruction 
a watcrcour<« | | 

Act of 1859 

lio correspondiog prorision 


Article 37 — Note 1 

1 (1801) 1801 Suth W R (Gap) 100 (iOC) Duddun Tkaloor y SliunXar Doss 

2 Sec (1891)0 Cal 391 (395) “Ind ^pp 210 4 Sar 190 7 Cal t, B 629 4 

Ind Jur 590 3 Suther 81G 4 Sbome I< R 7 (r C) DajPupY Abdul 
II tiMin (Suit for xn iDjunction and for ikcUratioa ) 
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Article 37 2. Scope of the Article. — This Article is applicable only to 

Notes suits for compeiisahon for obstnicting a way or watercourse A suit 
2—3 for injunction restraining the obstruction of a watercourse, or for 

removal of such obstmction, or for declaration of rights as to a water 
course, does not fall within this Article ^ 

3. Starting point. — The starting jioint from \%hich the period 
prescribed begins to run is the date of the ohstruction Where 
the obstruction is howe\er a conltnuing one then by virtue of 
Section 23 of the Act a fresh period of limitation begins to run at 
every moment of the time during which the obstruction continues 
and the suit would bo within time if it is brought within 3 years of 
the last day to which the obstruction continued ^ In Jtajrup Koer 
V Abdul Husain * their Lordships of the Pru y Council observed as 
follows 

“If the Judges really meant to apply the limitation of 
Article 31 (of the Act of 1871 corresponding to the present 
Article) above referred to their decision is clearlj wrong for, 
the obstructions which interfered with the flow of water to the 
plaintiff s mekal were lo the nature of continuing nuisances as 
to which the cause of action was renewed de die in diem so long 
as the obstructions causing such interference were allowed to 
continue ” 

Article 38 38/ For compenSiation Three years. iThedateof 

for diverting a w a t e r- the diver- 

course. 1 Sion. 

Synopsis 

1. Legislative changes. 

2. Scope. 

3 Starting point. 

4s Act of 1877, Article 36 
Same Bs above 
Act «f 1671, Article 32 

32 — For diverting a iratcrcoOTse | Two 'ears ] The date of the diversion 
Act of 1859 

No corrc^nding provision 

Note 2 

1 (1000) 2 Ind Cis 410 (111) (Gal) Ntrod* Kantnx Bharai Chandra 

Note 3 

1 (1025) A I B 1925 Nag 189 (190) 82 Ind Gas 482 9oiirt Tahl v Laxvian 

(The suit vronld )« within tunc >I )t is brought withm three jears of 
the last daj to which the wrong continued ) 

2 (1681) r Cal 804 (401 405) 7InflApp240 4 Sir 199 7Cal LR 620 4Iad 

7ur530 SSutherSIG 4 Shonie L R 7 (P C) 
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1. Legislative changes. ^ — Article 32 of tho Act of 1671 dealt Article 38 

^vith suits “for lUvcrtint? a watercourse*’ This would npimrontly Notes 
include suits for any relief arising from the tli\or9ion such as suits ^ — 3 

for injunction and declaration of right. 

Tbo wools “for compens'ition” haao been added witliaMowto 
restrict the Article to suits for fo»Hi)pns(ifio» only. See Noto 1 to 
Article 37 ante. 

2. Scope. — As has been seen m Note 1 ante, tins Article is 
apiilicablo only to suits for fompeiMutiort fordivcrting a watercourse. 

A suit for injunction restraining the obstruction of a watorcoureo or 
for the rcmoMil of such obstruction or for a declaration of rigiits as 
to a watercourse does not fall wttbin Ibis Article * 

3. Starting point. — Tho starting |K)int is the date of the 
ducrsion ^Yl^e^Q tbo diaersion is a continuing wrong, then by 
virtue of Section 23 ante, a frosli poriod of limitation begins to run 
at oacrj moniont of the tune during which tbo wrong continues,^ 
and tbo plaintiff can claim damages arising fiom tbo wrong avithm 
throe years from tho date of tbo suit * 

39.'' li'or Qomponsa-i Three yCiirs. Tho date of Article ag 
tion for trespass upon tho tresp.ass. 

immoveable property. i 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Compensation. 

4. Trespass to immovable property, 

B. Trespass beneath the surface of land. 

6. Trespass by placing things on land. 

7. Trespass by cutting and carrying away crops. 

8. Trespass and re>entry upon land by owner. 

9. Trespass, a continuing wrong. 

10. Immovable property. 

11. Starting point of limitation. 

3/t Act of 1877, Article 39. 

S.im« as abosc 

Article 88 — Note 2 

1 Ste NotP 2 to Arliclo 37 anlf 

Note 3 

1 . 5« Noto 12 to Sietioii 31 nnlr 

2 (1910) C Iinl Cis S81 (685) 3 Siod L R 228. 6oirrd/inn v .Varaifufaw 

(18CS) 6 Mad II C R 0 (21), Rimniivims TArcar r CoUfctor c] Madura. 

(3 Mad II 0 R lH. Ref'^rrcd to) 

[SfC n?» (1891) 18 C.il 91 (99), /imirta Xath r Corporation of Cal- 
ctilla (Crt'o under S 359 of the Calcutta Muulcipal Con- 
>oliditic'ti Act, 4 of 1S7C )J 
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Other Topics 

Crops — Suit for viluc of, srronefalU attiched, cut and rcino\ ed See Js ote 7 

F N (1) 

Trespass bj attachment Sec ^fote 7 F M {!) 

Trespass lucludes mischief committed bj trespasser See Note 2 Pt 2 

1. Le^islativa changes. — The wording ot the first column of 
Article 43 of the Act 9 of 1871 (corresixinding to this Article) was not 
clear It ran ' For trespass uiion immoa able propei tj ” Howeiei, 
in the undermentioned case* it was [lointed out that the limitation 
provided m Article 43 applied onlj to suits for damages on account 
of trespass, and not to suits to recover immovable piopertj fiom a 
trespasser, for which the i»eriod of limitation was twelve jears as 
provided bj Article 143 (now Article 142) The words “foi com 
liensation" inserted in tho Act of 1877 make this iiosition quite 
clear 

2. Scope of the Article. — Trespass lo its general sense signi 
fios a direct or forcible injury to poison or property whetboi moveable 
or immovable as distinguished from an indirect oi consequential 
injury ^ This Article deals with tresjiass to immoxahle propeity only 
Trespass to moveable property is dealt with in various othei Articles, 
namely Articles 28, 29, 36, 48 and 49 Trespass to peison is piovi 
ded for by Articles 19 and 22 

Trespass to immovable pto)>crty includes the mischief which the 
trespasser commits after entering on the land Thus a suit for 
damages for setting fire to and destroying pejtpcr vines is goveined 
by this Article and not by the general Article 36 ® 

3. Compensation. — Plaintiff who had obtained an ejectment 
decree against tho defendant, sued him for mesne profits foi the 
period between tho date of the institution of tho suit and the date of 
the judgment It appeared that tho defendant had not received any 
profits, the land having been left waste It was held that .Vrticle 
109 (which applies only where profits are received) did not apply, 
but the Court, with hesitation, held that Article 39 applied, on the 


Act «f 1671 
Part VI — Three lean 

43 For trespass upon I Three acars | When the trespass takes plice 

immoveable propertj | j 

Act of 1859 

No corresponding pcovisioti 


Article 39 — Note 1 

1 (1078) C Bom 580 (582) Jo1iarmat\ o/ Ahmednagar 

[S« rtlw (1883) 7 Bom 323 (327) 7 Ind Jur C13 limndrai Blnl nj> 
rhndhe t ShanXar Da)\ ) 

Note 2 

1 Salmond on Torts, Cth Fdition, I’age 219 

2 (1912) IT Ini Cn5r05(C0C)(Mad) Moxdtn KuUv \ /vomnuAnu 
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ground that a claim for mcsno iiroGts, ^\hen tlio idaintilT has been 
ou'^lcd from was essential!} one for damages * 

4. Trespass to Immovable property.— Tho wrong of trespass 

to land consists in tho act of enlertttg uiion land in tho possession of 
tho plaintiff or remaining upon such land or placing any material 
object ujon it, in each ca’^o without lawful justification Trespass 
is, thus, a wrong committed against tho possession of tho plaintiff * 1 * 
The fact that such jossossion is in hts own right or in that of other 
person’s is immaterial * \ soizuro of a well m the possession of tho 

jdaintiff IS a trespass on immoaahlo propert} * But where there is 
no proof of tho plaintiff s jiossession l>ctng disturbed, a suit for com 
pensation cannot be sustained * 

5. Trespass beneath the surface of land. — In general ho who 
owns or possesses the surface of land owns or jtossesses all the under 
lying strata also * An} entr} beneath the surface, therefore, at 
whatever depth is an actionable trespass as when tho owner of an 
adjoining coal mine takes coal from under the plaintiff s land ’ But 
if tho relief chimed is not in rcsjicct of the tresjKiss but in respect of 
the coal taken and utilised, tho action will f>o goierned not by this 
Article but by Article 48 in/ro, as being one for conversion * 

6. Trespass by placing things on land. ~ It is a trespass to 
cause any physical object to cross tho boundary of the plaintiffs 
land, or CNen to como into physical contact with the land even 

Note 3 

1 (1910) 8 IiidCas 1G2(1G3) 91 ^(ad50i Hattasiiamj Iteddw Auth% LaKshmi 
ll 11 lOl 

Note 4 

la Salmond on TorM Gth Fdition Pago 222 

IbSalmondon Torts Gth Fdition 1 age 228 

1 (1907) 9 Bom L R 1301 (1301) AKSserwaHji v Nemdiand Voneft 

(hand 

2 (1882) 0 Mad 1"G (178) Norasimmav Itagujxithi 

3 See (1689) 10 All 498 (505 50C} 1688 All W N 205 liamphal Ba\ v Rajhu 

tricnri&nv 

(1M2) A I R 1922 Cal 255 (259) C5 Ind Cas 39 Gyanendra \atk Chakra 
trtr<» V Poret l^ath Pal 

(1938) AIR 1998 Lah 2r7 (2C9) VnnietpAl Comininee .Imrilsar t ^ann 
Pam (Fntry on the plaintifl s land under an implied andcrstanding 
or contract ) 

Note 5 

1 (18*0) L R 9 Eq G'l (073) 39 L J Ch 647 22 L T 2C3 Cor6e« v ffill 

2 Salmond on Torts Cthldition I age 22C 

3 (1929) AIR 1929 P C C9 ("1) 5C Ind App 93 114 Ind Cas C04 8 Pat 

51G(PC) /rnuPK^liT AibuloshSen 

(1930) A I R 1930 PC 113 (114) 123 li d Ca< '20 5" Ind App 141 57 Cal 

1341 (PC) Adjax Coal to Ltl v I anna Lai (On appeal from 
AIR 192' Cil 111 — Relief in respect of tte«pa‘ss as well as eouTersion 
claimed— Appeal to 1 nv> Council only as regards latter rel cf— Art 46 
1 rf I to apply ) 

(1920) AIR 19"0 Pat S«3 (403) 55 Ind Cas 113, Lodna Colliery Co Ltd t 
Pept \ Pehary 


Article 39 
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Article 39 tbough theie may be no crossing of the boundary for example, to 

Notes turn cattle upon the land, or to throw stones upon it, or to drive 

6 — 7 nails into a or to pile rnbbisb against it ® 

It 13 commonly said that the ownership and possession of land 
bring with them the ownership and possession of the column of 
space above the surface ad infinitum ^ This is doubtless true to a 
limited extent Thus, a person may cut the overhanging branches of 
a tree growing in his neighbour’s land, whether they do him barm 
or not* However, it is not clear whether an entry above the 
surface of land is in itself an actionable trespass ^ 

7. Trespass by cutting and carrying away crops. — Where 
A cuts and carries away the crops on £ 5 land and converts them to 
hi9 own use, there is, by the act of cutting, a trespass upon the 
immovable property (standing crops being immovable property 
before the cutting) and secondly there is, by tho act of carrying 
away and appropriating the crops, a conversion or taking away 
of moveable property A suit based on the trespass as the cause 
of action will be governed by this Article, but m so far as it is based 
on the conversion of taking away of the crops, it may bo governed by 
Article 48 or Article 49 tn/ra * 

Note 6 

1 (1815) ISlark 22(22).LAur<nc«v (Refemd in 9 Bom LBISOI (1803) )■ 

2 (1829) 9 B A 0 591 (593) 4 M A Ry 500, Gregor}/ v Piper (Referred in. 

(1007) 9 Bom L R 1301 (1303) ) 

8 (1870) L R 9 Eq 671 (C73) 39 L J Cb 647 22 L T 2G3, Cobett v HtlL 

(Cited m 29 Mad 511(513}) 

4 (1694) 19 Bom 420 (420, 427) Han hrtslina v Shankar nt/ifll 

(1613) 1 Roll 393 (993) horns v Baker (Cited in (1894) 19 Bom 420 (425),. 

Followed in (1904) 31 Cat 914 (948) } 


(1809) 3 Beng L B 18 (43) J G Bagram t Khetlranalh (No man has any- 
absolute property in the open space above his land To interfere with 
the column of air snpenneumbeot upon Bucli land is not a trespass )• 
also Salmond sLawofTorts Gth Edition, Page 227 Foot Notc(i) ) 
(But see Follock’s Law oi Torts, 11th Edition, Pages 351, 352 

• • 11 LT- 


P67G 5L 
f Works V 
1 assumed 
c above a- 


Note 7 

1 (1895) 22 Cal 877 (833 8SC) Sural Lany Umar Ha/i 

(1900) 1 Ind Cas 788 (788, 790) 86 Cal 141, Jadii Nath Dundput Sngati 

Sarkars Hart Kar (Per Doss J , Rampini J contra) 
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8. Trespass and ro-entry upon land by owner.— An o\vncr 
maj rc enter on his land and, if ho does so peaceably, cannot Ix) sued 
for in ejectment for the recoaerj of tho land, nor in trespass for 
damages nowe\er, hj reason of tho statutes against the forcible 
re entrj, different considerations a\ill ariso, aahero such re entry is 
attended with force In England thoro was a controversy over this 
question* which has now been settled h> tho decision in ifcnuning-s 
V Stoic Poget Golf Club’ The correct mow as now laid down 
hj tho Court of Appeal {in this cast,) is that |Kh>scs->ion of a rightful 
owner gamed by a forcible entry is lawful as between tho parties 
but ho shall bo punished for the breach of the icace by losing it» 
besides making a fine to tbo King ’ In India an owner entering 
by force cannot bo sued in ejectment hut if ho uses force or commits, 
a breach of tho jeaco ho may lose the right of {mate defence (see 
Section 103 of tho Penal Code) and be liable to punishment under 
tho Penal Code * Ho will also bo liable in a suit under Section 9 of 
the SpcciGc Relief Act to restore tho j>ro|»orty to the j erson so 
ejected® And probably tho violation of a public duty causing. 

(1013)18 Ind Cas 253 (2*51) (Cal) Jtufn Aalft Hundupid v Hart h.ar (L P 
Appeal on 1 Ind Cas 763— that Art 3C did i ot apply but Vrt 48 
or Art 43 would— Su t was stated to t« for taking away the crops ) 
(1021) AIR 1024 N4g 125 (12G 127) 60 lod Cas 700 20 Aag L R 80. 
Xnrbada rmanJ ^ Akbar Almn (A sail lor damages Jor wroig 
fully cutting lac produc og trees and removing tbo trees is a suit for 
compensation for trespass upon immovable properly wiibiu Articlo 39 )> 
(1028) AIR 1928 Cal 100 (107) 105 lad Cas *03 Maharaj Bn) oJur Swgh 
V Aehale Dale Dcit (Suit for value of crops wrongfully attaebra. 
cut and removed— Art 48 or Art 49 applies ) 

(Sre also (1900) 3 Ind Cas 12 (15) (Cal) Vtne Atimrt Ri5i v 
Surendrtt Naram 

(1013)21 Ind Cas ‘>13 (210) (P B) (Mad) Unkala lint aiujatfv 
Daseiayja (Suit m respect of trespass by attachment— VrticJe- 
33 applied ) 

(192‘’)AlR 1922 Nag212(21S) C5 lod Cas CCS 18 Nag L R 96. 

Suraj IfaJ v Pralhad llhat (Do ) 

(1893) 25 Cal C92 (G99 700) 2 Cal W h 205 (P B) ilangunjlay 

Dolhtn Colab (Rampini J held that Article 3G applied ) 

(igic) A I R 1910 Mad 1142 (1143) 31 Ii d Cas 79G D \arasittlat 
V 1 enktah (The facts arc not clear but it must be assumed 
since 21 Ind Cas 218 is followed that the suit was based upon 
trespass )] 

Note 8 

1 (1640) I Man A G 044 (048) 2 Scott N R 474 Vewfon v Uarland 

( 1881 ) 50 L J Ch 401 (405 400) 17 Cb D 174 44 L T 248 29 W R (t ng> 

484 Btddall V Maitlatd 

(1845) 14 M A W 437 (442 443) 3 D A L 65 14 L J Fs O-’g Ilnrtey v 

Brydgts (Cited in (1800) C Sutb W R 21 ( 2 )) ) 

2 (1920) 89 L J K B 744 CS”) 1 K B “20 122 L T 4-9 64 S J 131 3G. 

T L R 77 

3 Pollock s Law of Torts 11th Kdition Page 390 

' ’ " -» »» Ipiiatn V Q e< i 

• to a charge of noting by- 

a trespasser who la in 

5 (1928) AIR 1923 Pat I**! (126) 0 lat “94 29 Cn L Jour 99 lOG Ind 

Cas COl Emperor v BandKu Stngk (If the tre«p.i«ser ha^ entered 
by force or fraud he cannot sue the owner ni der ‘t *> ) 


Article 3d 
Notes 
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damage \\ouId be a good giound foi a suit in dxmages* altliough the 
contiarj ^\as lield to be the lule in England ^ 

9. Trespass, a continuing wrong. — Tiespass b> way of a 

personal entry is a continuing injury , lasting as long as the personal 
presence of the wiongdoei The same is true e%en in regard to 
those tiespasses which consist m placing things upon the plaintiffs 
Und Such a tie«?pass continues until it has been abated by the 
removal of the thing which is thus tiespassing Thus, the construc- 
tion of a diain on plaintiff s laud is a continuing wrong and each act 
of trespass constitutes a fresh cause of action ^ So also, a seizure of 
a well in i»ossession of the jilaititifT is a trespass on immovable 
property it continues to bo a trespass until the possession of the 
trespasser comes to an end * 

See also Section 23 ante and Notes tliereundei 

10. Iramovabla property. — The Limitation \ct itself does not 
define the expression immoiable projierty The expression must 
therefore bo taken in the sense in which it is defined by the General 
Clauses \cfc, 1897 Standing crojis aie according to tliat definition 
immovable projierty The definition of mo\ cable property m the 
Cull Fioceduie Code, which includes standing crops, is not applicable 
to the Liizittation \ct ^ Standing crops, as sbon as they are cut, 
however will become moveable luojierty In the undermentioned 
cases* decided undei the Act of 1871, it was lield that a right to 
jalkai was an interest in immovable property 

G (18S2) C ■'ltd 215 (2r) I War CS 7 Ind Jur 135 Appmn t!atk v 
7 (1843) 14 M A W 437 (442) 3 D A L 65 11 L J Es 2'2, 21anei/ v 

, Bri/eides (Cited m 0 Mad 245 (247) ) 

Note 9 

1 (18-5) 24 Suth y\ R 07 (08) Itaniphul Snhoo \ Viirec tail 

[S<?e nlM (1H39) 10 Ad A L 503 (509) Holmes v misoii (Referred in 
(1888) 10 All 498 (504 503) ) 

(1847) 1 C B 23r (240) Cottyer v Cool (Referred m (1SS3) 10 All 493 
(504 505) ) 

Addison s Torts 5th Edition IHce 331 (Cited in (1883) 10 All 498 
(504 605) )] 

2 (1SS3) f M ul I'C (178) Anrasimlmc/iaitia V I nghupathychttrija 

Note 10 

1 (lS-9) 4 Cal GD5 (m) 2 Cal L R 526 3 Ind Jut 515 2 Shome L R 23, 

Patideik (laii y Jennuddt 

(191G) AIR 191f Mod 1142 (1143) SI Ind Cas 790 Narasmham v 

Ve il tah 

(1913)21 Ind Ca» 213 (215) (P B) (Mad) ^ cnknlnrat lanujixni v Basa 

(See fltw (1924) AIR 1924 125 (12C) 20 Nag L R 80 80 IqA 

Cas 7G9 Narbada rraiad\ Akbnt A/inn (Trees standing on 

Ilnji 

gun Jha ^ Dolhvt 

(1900) 1 Ind Cas 768 (783) % Cal Ml Jniln Aatlj s Harx Kar 
a (1878) 3 Cal 27f (2-9) 1 Cal L R 693 PaTlultn Hathv Mtulho Parol 

(18-7) 3 C il L R ion (510) TucUtimx Di'i ' Korn w Aaiif 
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11. Starting point of limitation. — In llio ca‘»o of n continuing 
trospa'^s, the plaintiff can rcl\ itimn the hit act of tre^pasq as constu 
tuting a eau«c of action * Dima^ca can ixj recoaeretl in respect of so 
much of the trospa'ss as has oecurrnl aMthin throo jears of tho suit * 


Tlio date of 
the infringe- 
ment. 

Synopsis 

1. “Compensation,” 

2. “Copyright.” 

3. “Exclusive privilege.” 

4. Infringement. 

5. Starting point. 


. 40.' For compensa- 
tion for infringing copy- 
right or any otlier exclu- 
sive privilege. 


Tlirce veare. 


1 “Compensation.” — Article H of tho Act of 1871 correspond, 
mg to this Article used the word “damages instead of tho word 
“eompensition It was held b> the High Court of Calcutta m a 
case arising under that Act that the words ' suit for damages should 
be read as not confined to what was technicall> known at Common 
Law in England as an ‘ action for damages, but as meaning generally 
every civil suit seeking a compensation for infringement of a 
copyright or exclusne privilege ‘ A suit for an account of the profits 
made by the defendant by reason of having infringed an exclusive 
privilege was thus held to be only a mode of comjiensating an 
inventor for the infringement of his privilege other than hy 
assessment of damages and to be goveined for the purposes of 
limitation by Article 11 of the said Act of 1871’ The word 


^ Act of 1877. Article 40 
Same as above 
Act of 1871. Article 11 

11 — For damages for infringiDg copy I Oneyear I The date ol the infringe 
right or aoj other exclusive privilege 1 ment 

Act of 1859, Section 1, clause 2 
To suits for damages for the infnngement of copyright or of any 
exclusive privilege tho period of one year from the time the cause of 

action arose 

Note 11 

1 (187S) 21 Suth \V R 97 (9S) Ptiiiphul Sakoo\ lltsree Loll 

(1882) G Mad 176 (1781 Anrerunfincftarpn v raghapafhychari/a (Suit may 
be instituted within 3 i ears of the cesw of the trespass ) 

2 (1832) 6 Mad 17G (178) A nrnsimJiuchflrprt v Itaghuinlhycharya 
(1893) 3 Mad L Jour 2 (" 8) (Jour) 

Article 40 — Note 1 

1 (1876) 3 C\1 17 (19) 2 Ind Jur 1"0 Ainmondv Jarlson 

2 (1878) 3 Cal 17 (19) 2 Ind Jnr I'D Ktnmtmd r Jartison 


Article 39 
Note 11 


Article 40 
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INPBINGEMENT OF COPTEIGHl ETC 


Article 90 “damages’ has, m the Act of 1877 and in the present Act, been 

Notes substituted by the word “compensation,” presumably to avoid the 

i — 3 possible technical interpretation above referred to A suit for an 
account of the profits mado by the defendant by reason of infringing 
a copyright or exclusive privilege %vill now clearly be within this 
Article ® 

A suit for an injunction restraining the defendant from making 
the infringement is not one for compensation within the meaning of 
this Article * 

2. “Copyright.” — The Copjnght Act, 1911 (1 2 Geo V, Ch 46) 
applies by \ irtue of Section 25 thereof to this country also, subject to 
such modifications as may be made by the Indian Legislature (see 
Section 27 of the Act) The Indian Copyright Act, 1914, has made 
certain modifications in the Act of 1911 which are, however, not 
material for the porjioses of the present discussion By Section 1 
sub section 2 of the Act of 1911. a copyright means “the solo right 
to produce or reproduce the work or any substantial part thereof in 
any material form whatsoc\er, to i>etform, or in the case of a lecture 
to delu er, the work or any substantial part tiicreof in public , if tba 
work is unpublished, to publish the %%ork or any substantial part 
thereof and shall include the solo right — 

(a) to produce, reproduce, iierform or publish any translation of 
the work , 

(b) in the case of a dramatic work, to convert it into a novel or 
other non dramatic work, 

(o) in the case of a novel or other non dramatic work or of an 
artistic work, to convert it into a dramatic work, by way of 
performance in public or otherwise , 

(d) in the caso of a literary, dramatic or musical work, to make 
any record, perforated roll, cinematograph film, or other- 
contrivance by means of which the work may bo mechanically- 
performed or deli>ored, 
and to authorise any such acts as afoiesaid " 

3. “Exclusive privilege.” — A right to a trade mark or a tiade 
name,^ or a right to an invention under the Patent Act, 1859,* or to a 
patent or design under the Patents and Designs Act (2 of 1911)** is an 
exclusive privilege within the meaning of this Article But the right 
to i>orform the duties of a village Joskt and receive the profits is not 

3 See (1903) !2 Low Bor Rul IIS (114) Aga Mahmood v Eduard Pelteer 

(The Court was inclined to this view but did not decide the point ) 
[Soc also (J919) AIR 1919 Lafa 90 (90) 61 Ind Cvs 434 1919 

Pua Re No 45, Yareados y Mcleod ) 

4 (1903) 2 Low Bar Rut 113 (114) l<ja Mahmood v Edicard Peltier 

Note 3 

1 (1893) C Had 103 (110), Thomas irthur Taylor v Vtrasamy Ckeity 

2 (1878) 3 Cal 17 (17) 2 Ind Jnr 170 Ainmond v Jachson 

2a As to Patent, tee S 12 of the Patents and De«ij;n3 Act (2 of 1911) 

As to Dcsif^n, tee S 2 nib section ( 4 ) and 8 43 of the said Act 



iNPIlINOrMrST OP COPIRIGIIT PTC 1133 

a pruilogp \Mtlun the meaning of tliw Article the reason is that the 
word “pru ilcgo ' must bo construed in the light of tlio dofinito word 
“copyright" with which it is linked The right of a /t/ohs/tt may 
2X)piilirl} ho called a prnilego but it rcall> rests on a custoinarj laiv 
giving him certain advantages along tilth many others though these 
advantages are in their nature, such as must be gathered in each 
instance within some limited area * 

4. Infringement. — Section 2 of the Copyright Act 1911 (1 A 2 
Goo V, Ch 46) applicahlo to India enacts when a cop> right shall bo 
deemed to lie infringed The question wbether a person has done 
anjthmg which is an infringement of a oopj right or other exclusive 
privilege is a question of fact * See also tho undermentioned cases ^ 

5. Starting point. — • The starting point of limitation is the 
date of the tii/ri«gcjKCHt W here tho infringement takes place 
within three joars a suit for compensation »n rcapect thereof is 
within time ^ Kver> fresh act of infringement, hovvever, would 
give a fresh cause of action for a suit for compensation thereof® until 
such act becomes, ns it ma> do in some cases, no longer wrongful 
Thus tho ow ner of a trade mark has a right to sue for every infringe 
ment thereof until tho mark becomes publtct juris, i e until tho 

8 (1876) 1875 Bom P J 151 (155) Pamodar ibajt v VarMnd 

Note 4 

1 (1931) A I R 1931 Cal 233 (23C) 12C Ind Cis 197 Vohtnt Moknn Singh 

V SUa Jiath Dnsak (W belter there n colourable imitation within 
the meaning of S 95 of the Copvrigbt Act 1 A. 2 Geo \ Cb 4G la a 
que«tion of fact ) 

(1870) 17 Cal 951 (9G2) Vacwillnn » Suresh Chunder Deh (Selections of 
different authors involving extensive reading and ]udgacnt ) 

2 (1921) A I R 1921 All 95 (90) 43 All 4 12 Cl Ind Cas 391 Sfteifch Gfto/oor 

IJaljh V jualn Prasad Sinjhdl 

(1924) AIR 1924 P C 75 (87) 51 Ind App 109 48 Bom 808 83 Ind Cas 101 
Macmillan tt Co Ltd v A ond / Cooper (Use of another b labour 
and skill only is an infringement ) 

(1934) A I R 1934 All 922 (927) 154 Ind Cas 207 M P Marshall v Ram 
A arain Lai (Infringemcut of cop) right of book takes place not only 
when a book is rc printed but also when a book is sold ) 

(19'’8) AIR 1928 Cal 359 (3C0) 112 Ind Cas 781 30 Cn L Jour 1C Mohen 
dra Chandra \ Emperor (Copyright in pictures) 

(1924) AIR 10^1 Cal 695 (595) 81 Ind Cas 751 5»<<» Rath Basak t Ifo/itnr 
Mohan Singh 

(1920) AIR 1920 Mad 529 (630) 59 Ind Cas 229 PamwA dsan v Cfiidam 
bara Jfwdaliar 

Hole 5 

1 (1931) A IR 1931 Cal CC9 (C"l) 152 Ind Cis 635 Riladri ^,ath v Salts 

Chandra 

2 (1903) 2 Low Pur Rul 113 (114) 4<7<j Volamad t Edvard Ptitier 

(1934) A I R 1054 All 9‘’2 (O’’") 154 Ind Cas 20" V P Marshall t Ram 
A arain Lai (In infnugcmcnt of eoprngbt m t<>ok ererv sale of the 
book IV an infringement und r the Copyright Act and gircs a fresh 
cause of action ) 

(I'll©) A I R 1919 Lah •XtCXl) SllndCaslSl lOlOPunReAo 45 I area. 
dot T Vrfrod 
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Article 40 proprietor of it has, in effect, thrown oj)cn the use of it to the public 

Note S by allowing his right to bo so habitually infringed that the mark no 

longer conveys to those who see it the impression that the goods to 
which it IS attached are the manufacture of one manufacturer, or 
the property of one person or firm \%ho originally adopted the mark ® 

ArtioleM 41 . To restrain! Three years. IWli en the 
■vraste. | 1 waste begins. 

Synopsis 

1. Scope. 

2. "Waste,” 

3. Starting point. 

1. Scope. — This Article applies to suits to restrain waste A 
common instance of such suits is a suit by a Hindu reversioner 
against a limited owner for an injunction restraining her from 
committing waste See the undermentioned cases ^ 

A suit for compensation for waste is not one to restrain waste and 
13 therefore not within this Article The words m the third column 
‘‘when tlie waste begins’ show that the Article contemplates only 
cases %vhere waste has been committed A suit to restrain an 
apprehended waste m future would seem not to bo withm this 
Article * 

2. "Waste.** — "Waste” may be defined as unlawful damage done 
or permitted by the occupier of land or by a person m jiossession 
of any property as against those haying reversionary interests in 
it ' A person not entitled to remain in possession but who commits 

ift Act of 1877, Article 41. 

Same as above 

Acts of 1871 and 1859 
No correspondiug provision 

3 (1903) 2 Low Bur Rnl 118 (114), AfaJimood V Edttard PelUer 

Article 41 — Note 1 

1 (1850) 6 Moo Ind App 433 (447) 1 Sar 5G1 Hurrydosl Diitt v Sreemutl;/ 

Uppoornah Doisee (Daughter s estate ) 

(1921) AIR 1921 Mad 234 (235) 41 Mad 984 CO Ind Cas 10. reiilnnnn v 
Naranmlinnt (Hindu widow ) 

(1915) AIR 1915 Mad 456 (458 459) 25 Ind Cas 153, ThantKnchala Muda 
Uary Alamtlu Ammal (Do) 

(1903) 31 Cal 214 (221) 8 Cal \V N 11. Durga Nalh v Chtntamont Dossi 

2 (1871) 7 Bcng L R 131 (135) Sttu-anath Chandar v Khantamam Dast (The 

case was decided in 1871 when no Article corresponding to Art 41 
existed, but the pnnciple will still apply ) 

Note 2 

1 Salmond on Torts, 6th l.dition. Page SCI 
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imhwful tUimge to the i'roi»crt> «loc<? not commit intc” hut iin\ ArtScle 41 
Iw Inhle for tre«jn<i‘; Notes 

"Waste” IS of two kind', \oUmt\r\ or comwiKsjit* \\\«to as 2 — 3 
where the person m jKi'-ession iniUs down a house or a part thereof, 
and permissive or o»ii5vue w \«tc as where a tenant 'uffers a liou'O 
to fall into cli-reinir* \ j'erson is not liable for i>ernussi\o waste 
unless he is under an obligation to keep the pio|»ert> in good rcpui 
The wonl “restrain” and the wonls "when the waste liegtns ’ show 
that the Article is intended to applj onl\ to eomi>iis$ite waste and 
not also to pcn/iissiie waste 

3. Starting point. — Tlic starting |>omt i» the date when the 
waste i»e( 7 nis In Datijihhoy Ifoniaujt \ i/imfwi/ it w is observed 
by Jenkins, C J , though incidentally , that Section 23 vv ill not apply 
to such cases, inasmuch as this Article is a particular provision 
and Section 23, a general one, and the particular provision should 
prevail over the general it there is a repugnancy between the two 
It is submitted that tins reasoning is not correct A suit to "restiain 
waste” la a suit to restrain future acts of waste winch it is appro, 
headed will be committed, a particular jmt act having given rise to 
such apprehension Tlio suit is not in respect of any wrong actually 
com7nitted at all, and so, necessarily . not in rcsjicct of any continuing 
wrong committed There is no room for the application of Section 23 
at all The act of waste committed, from winch time runs, is not ono 
m respect of which any relict is claime<l m the suit, but is made the 
starting point of limitation inasmuch os it gnes rise to an approhon* 

Sion of future similar acts, and so constitutes the cause of action 

42.“ compen- Tlirco years. When tlie injunc- Article 42 . 
sation for injury tionceases. 

caused by an injunc- 
tion wrongfully ob- 
tained. 

Synopses 

1. Injunction. 

2. Suit for wrongfully obtaining injunction, 

in what cases maintainable. 

3. '^Wrongfully obtained.” 

4. Starting point of limitation. 

? Act of 1677, Article 42 
Svmn above 
Act of 1871, Article 86 

Same as abo^e escort that the wort dvtnice' was u«e<l in the fir«t column 
instcid of the word 'injur\ ’ 

2 y\ barton’s Iaw Lexicon 

Note 3 

1 (I'Xll) 25 Rom fH (CI9) 3 Horn L R 371 (F R) 
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Article 42 
Notes 
1—2 


Oilier Topics 

Application under S 95, 0 P 0 and regular suit — Conditions necessary 

— Diflerence between See Note 2, Pt 5 

Article confined only to temporary injunctions See Note 2, Pts 3, 3a 

Malice and absence of reasonable and probable cause — Both necessary 

See Note 3, Pt 3 

Omission to proceed under 6 95, C PC — No bat to tegular suit 

See Note 2 Pt 4 

Prohihitorj order under O 21, E 46 C P C — Not injunction Sec Note 1, 

Pt 4 


1. Injunction. — An injunction is a judicial process whereby a 
partj IS required to do or to refrain from doing, an> particular act 
it IS in the nature oi a pre\enti\o relief granted to a litigant qnia 
timet, 1 e because he fears future possible injury ^ 

Injunctions are of two kinds, temporary and jierpotual A 
perpetual injunction restrains a jiarty /or eier from doing the 
act specified It can be granted onlj by a decree passed after the 
hearing of tbe suit on the merits* A temporary injunction, on the 
•other hand enurw only nntiV tho disposal of the suit in which it is 
granted or until the further orders of the Court * It can be granted 
■on an interlocutory application at any stage of the suit An injunc 
tion, whether temporary or perpetual, compellmg a party to do a 
particular act is called a mandatory injunction 

A prohibitory order, made under Older 21 Rule 46 of the Civil 
"Procedure Code is an nttacfunenl, and cannot bo treated as an 
injunction within the meaning of this Article * 

2. Suit for wrongfully obtaining injunction, in what cases 
■maintainable. — As has been seen in Note 2 to Article 29 onfe, a 
maltctous abuse of process is recognized m law as a wrong on which 
an action will he for damages But a maltctous abuse of process is 
not the same thing as tbo bringing of an ordinary cirtl action 
The latter is not except in certain cases, lecognized m law as 

Act of 1859 

No corresponding provision 

Article 42 — Note 1 

1 W oodrode s Law of Injnnclion 3rd Edition Paga 15 

-2 Specific Belief Act, 1877, Section 64 

■3 Civil Procedure Code O 39 R 1 

-1 (1017) MB 1917 Mad 600 (503) 3S Ind Cas 08, reeramiuo^ Si(6&<irflo 

Cas 280 (281) 

' case IS treated 

■ ■ I 11 Idumxan t 

* Thalxur Dass 

Note 2 

aa See (1928) A I B 1928 Cal 1 (9) IOC Ind Cas 277, Imperial Tobacco Co v 
Albert Bonnan 
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nfTordtng any canso of action, however unfounded, vexatious or 
malicious it may be * The reason is that an unfounded and unsue. 
ccssful cimI action is not tho cause of any dantago of whicli the law 
can tabo any notice The only liability that tho litigant instituting 
the suit ma\ incur is tho liability to ivay tho coats of tho opposite 
party.* 

The obtaining maliciously of a temporary injunction is a malictous 
abuse of process and is actionable * But tho institution of a suit for 
permanent injunction and obtaining a decree for permanent injuuc. 
tion does not, on tho principles stated above, furnish any cause of 
action, and is tlioreforo not actionable It follows that the obtaining 
of a permanent injunction is not “wrongful” even if tho decree 
granting it is rc\orbod in ajijieal as being erroneous This Article is 
thus confined to cases of temporary injunctions 

Section 95 of the Code of Civil Procedure em|>otters a Court, on 
tho application of tho defendant, to award comjiensation not exceed* 
mg rupees one thousand for a temporarj injunction, where it appears 
to the said Court that such injunction was applied for on msuftciont 
grounds. The remedy proMded under that Section is only optional. 
Hence, a regular suit for compensation for injury caused by tho 
temporary injunction is not barred by the omission to proceed under 
that Section * 

There is, however, a difference between the conditions necessary 
for the maintainability of an ap])licatioo under Section 05, and those 
necessary for tho maintainability of a regular suit Under that 
Section, it IS enough if the applicant shows that tlio temjiorary 
injunction was obtained on tnsuffictent grounds But m a suit for 

1 (1893) L R 11 Q B D 074 (090) 52 L J Q U 489 49 L T 249 31 W R 

(Eog) 608, Quart* if t2I Crotd Co ▼ Eyre (Per Bowen L J) 

(1928) AIR 1928 Cal 1 (9) 100 lud Css 277, Imperial TiAacco Co v Albert 

2 Salinond on Torts, Cth Edition, Page SS9 

3 (1923) AIR 1929 Cal 1 (7) 109 Ind Cas 277, Imperial Tobacco Co v Albert 
(1917) AIR 1917 All 451 (454) 86 Ind Cas 245 33 Al! 520, Vt Kaslurt t. 

Prtnnala! 

(1911) 12 Ind Cas 507 (509, 510) 35 Jlad 593, Nanjappa v 
Oanopalhi Goiindan 

(1895) 19 ’Mad 60 (81) 0 5Iad D Jonr 11, JianaiiAramnn v limZan, 

(1929) A I R 1923 Mnd 079(679) 51 Mad 042 109 Ind Cas 414, 
Panin Poiy V Somaiutidaram Asary (IVbcte it is assumed that 
such a <uit will lie J 

(1870) 13 Suth M R 805 (SOO) 5 Beng L F App 4, Eand Kumar v 
Ganr Shankar (Mbich decision implies that such an action 
will lie ) 

(1927) A I R 1927 Cal 217 ( 249) 53 Cal 1003 100 Ind Ca>. 918, i/ar 
Aumnrv Jagat Etndhu ] 

(But see (1915) AIR 1015 Cal 173 (174. 175) 42 Ci1 550 20 Ind 
Ci« 2'*G l/f>/ii'ii Mohan V Surendra Xaratn (In thi< dcci'ion 
It IS doul led whitbcr such an action l« ntaintaiualk )] 

Sa(1915) A I R 1915 Cal 173 (174) 42Cal850 20 Ind Cas 290. Mohxnt Eohan 

y Surendra Sarain 

4 See S 95sub-s 2, Civil Procedure Code. 

(See (1920) AI R 1920 Mad 397 (309) 55 Ind Cas 76C. Ji. T .1/ V L Ftm 

of Madura y. Anjlinnsieamv Tier ] 


Arilole 42 
Note 2 





1138 


Injury caused by wrongful injunction 


Article 42 
Notes 
2—3 


compensation for injury caused by the temporary injunction wrong- 
fully obtained, the plaintiff must allege and prove that the defendant 
acted mahcioushj and without reasonable and probable cause For, 
as has been seen already, apart from malice and want of reasonable 
and probable cause, a plaintiff has no cause of action and cannot 
recover compensation in an independent suit upon mere proof that 
an injunction a\as granted to restrain him from doing i\hat has 
since been held to be within his rights ® 

3. “Wrongfally obtained.'* — It has been seen in Note 2 that 
the obtaining of a permanent injunction in the suit is not ‘wrongful’ 
at all In the case of temporary injunctions the element of wrong 
consists in obtaining the injunction maliciously and without 
reasonable and probable cause * Thus, the malice of the person at 
whose request the injunction is granted results in some form of 
mis statement or leads him to suppress some fact or facts which it 
was his duty to lay before the Court ® Malice and the absence of 
reasonable and probable cause must both bo present ® Merely an 
allegation in the plaint that the defendant was actuated by malice 
coupled Viith the fact that the suit in which the injunction was 
obtained ultimately piovcd unsuccessful is not enough to show the 
want of reasonable and probable cause * 

6 (1923) AIR 1928 Cal 1 (7) lOG lad Gas 277 Imperxal Tobacco Co v Albert 
Bonnan (On appeal from AIR 1928 Cal 757 ) 

(1929) AIR W9 P 0 222 (2’3) 119 Ind Cas 60D (P C) Albert SoitKan v 
Imprml T^ncco Co (Affirming AIR 1920 Cal 1 ) 

(1929) AIR 1928 Mad 679 (079) 109 Ind Cas 414 51 Mad 642 Rama Hour 
V Somastindaram Aeary 

[See also (1920) AIR 1920 Cal 857 (860) 57 Ind Cas 375 (F B},. 

I^oretulrn Nath v BAuatn Clmndra 
(1922) A I R 1922 Lab 303 (308) 69 tad Cas 523 £i>aHi v Arthur ] 
(Bui see (1912) Jnd Cas 448 (444) (Cal) Shut Nath t Chandra 


y I 1 1 ‘ I > 

(IS^/AIRWJr Cal 247(249) 53 Ctl 1003 100 Inci Cas 318 JJar 
Kumar v Jayat Bandhu (Follows 16 Ind Cas 443 ) 

(1922) AIR 1922 Lab 303 (303) 09 Ind Gas 523, Stans v Arthur 

Mtnch (16 Ind Cas 443 Relied on) ] 

Note 3 

1 (1917) A I R 1917 All 451 (453 454) SC Ind Cas 245 38 All 520 Mt 

KastuTf V Panna Zial 

2 See (19‘’8) AIR 1938 Cal 1 (7) 106 Ind Cas 277, Imperial Tobacco Co v 

Albert Bonnan 

3 {19‘’9) AIR 19'>9 P 0 •’22 (•»23) 119 Ind Cas GOG (P C) Albert Bonnan v 

Imperial Tobacco Co 

[But tee (1912) ir Ind Cas 443 (444) (CO) Bhut Nath v Cl andra 
Btnode (7/entbat it was not necessary for the plaintiff to 
proTO any malice or want of reasonable and probal Ic cause— lit 
View of Pnvy Conneil drci'ion cited above it is submitted 
this decision is no longer good Jaw )] 

4 (1915) A I R 1915 Cairn (175 176) 42 Cal 550 2G Ind Cas 29C Vo/iini 

Volian V Suren fra Aoram 
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4. starting point of limitation.— Tho cause of action for a Article 42 

smt for injur\ caused by tho injunction accrues from tho time at Note 4 
vrhich tho plaintiff ^^a3 first damaged and continues as long as tho 
injunction remains in force Limitation for such a suit begins to 
run when tho injunction ceases * "Where an injunction, which was 
granted on 8lh Novemher 1902, terminated when tho suit was 
dismissed on 3rd Julj 1903, and tho jilaintiiT applied on tho 2nd July 
1903 for assessment of damages under Section 95 of tho Civil Proco- 
duro Code, and tho application was converted by order of Court into 
a regular suit, it was held that the smt must be considered to have 
been instituted on the 2nd Julj 1903 though the courfc-feo was paid 
and tho application registered as a suit on 1st Ai^i^t 1908, and that 
the smt was not barred under this \rticlo® 

Under Order 39 Rule 1 of tho Civil Procedure Codo a tomjiorary 
injunction remains m force “until the disjtosal of the suit or until 
further orders ” In tho absenco of such orders, an interlocutory 
injunction granted in a suit is tpso facto dissolved when tbo Court 
passes a decree in the suit Hence, tho smt for injury caused by the 
temporary injunction must bo instituted within three >cars from 
tho cessation of the injunction, even though the suit in which it 
was granted be pending in appeal ’ 


_ 43 .; Under the Indian 
Succession Act, 1925, sec-| 
tion 360 or section 361 to 
compel a refund by a per- 
son to whom an executor 
or administrator has paid 
a legacy or distributed 
assets. 


Three years.l 


Synopsis 


The date of 
the pay- 
ment or dis- 
tribution. 


i. Legislative changes. 


2. Scope. 


Article 48 

\ 


^ Act of 1877, Article 43. 

In c0cct tbc same as above 
Acta of 1871 and 1859 
No correipondiDg provision 

Nolr — “This Article formerly appeared m Section 321 of Act 10 of 16C5,lut 
the limitation then was two >oars after the d ath of the tcslitor or one year 
after the pijmeut of the legacj — Stirling Cth Edition, Pago 103 

Note 4 

1 U8T0) Suth VV R 305 (300) 5 Ikng L R App t, Nnndo Kumar Shaha v 

Oaur Shanlar 

(5« (1907) 20 A11C15 (CIS) 4 A L J 5I^ ilam .Varom v Umrao 


200. Mohtfit 
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Article 43 1. Legislative changes. — The words and figures “Indian Suc- 

Notes cession Act, 1925, section 360 or section 361” have been substituted 

1 — 2 by the Repealing and Amending Act, 8 of 1930, for the words and 

" figures “Indian Succession Act, 1665, section 320 and section 321 
or under the Probate and Administration Act, 1881, section 139 
and section 140 ” 

2. Scope. — Under the proviso to Section 360 of the Indian 
Succession Act of 1925, where the executor or administrator has 
distributed the assets to certain jwrsons to the exclusion of othei 
creditors or claimants of whoso claim he had no knowledge at the 
time of the distribution, the latter ma> /of/ow those assets or anj 
part of them m the hands of the former 

Section 361 of the same Act piovides that a creditor wlio has not 
received payment of his debt may call upon a legatee who has 
received payment of his legacy to refund the same, whether the 
assets of the testator’s estate were or were not sufficient at the time 
of his death to pay both debts and legacies, and whether the pay- 
ment of the legacy by the executor or administrator was voluntan 
or not 

Suita under the above provisions tor a refund are governed bv 
this Article 

As to the limitatioD for suits for legacies, or for a share of a 
residue bequeathed by a testator, see Article 123 tn/ra 


Article 44 


4-4. By a xrard 
has attained raaiority, to 
set aside a transfer of pro- 
perty by his guardian. 


Three years. 


When the 
ward at- 
tains majo- 
rity. 


Synopsis 

1. Legislative changes. 

2. Scope of Article. 

3. What transCecs by guardian are binding on ward unless 

and until set aside. 

4. “Transfer of property,” 

5. Transfer must be by guardian. 

6. De facto guardian, transfer by. 

7. Suit by assignee or legal representative of ward. 

8. Burden of proof as to age. 

9. Several wards — Transfer of their joint property — Suit 

to set aside transfer — Limitation applicable. 

4 : Act of 1877, Article 44. 

44 — Ry a want who ■ttvine-i inajo I Three years j When the wani 
nty, to set nsilc a sale hv liKgnvrdnn j [ attains majority 

Acts of 1871 and 1859. 

No corresponding provision 
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Other Topics 

Uiciicc lu jK3«-«««)on — Suit not Ironght bj w»rd — Ward’s right to rroperti 
lurred under Siction 23 See Noto 2 

\rticlc does not bnr ilofenco See Note 2 Pt 3 

Sec Note 4, Pt 7 
See Note 5 Pt 4 

‘ ■ of a tansad is not guardian 

Sec Note 5, Pts 2, 8 

Principle of Section G is applicable to Article 44 See Note 7, Pts 7 to 9 

Suit b} assignee or Icgil rcprc'cntatue with word as co plaintiff — Applicabilitj 
of Article See Note 7, Pts 3 C 

Suit (or declaration and injunction— Substantially one (or settiog aside 

See Noto 2 F N (2) 

Suit to set aside decree based on comproimsc — Article not applicable 

See Note 4, Pt 4 

Transfer void nb tiutio — Article does not apply See Note 2 Pt 1 

Note 3 Pts 5 to 7 


1. Legislative changes. 

1 There \\as no protision corresponding to this Article in the 
\ct8 of 18o9 and 1871 * 

2 The Article in the Act of 1877 applied only to sales ® The 
present Article applies to any transfer of property 

2. Scope of Article. — The Articlo only applies to a suit to set 
aside a transfer of proiiorty made by the guardian of a minor A 
transaction can be set aside by a person only if it is binding on 
him unless and until it is set aside Hence the Article only applies to 
cases SI hero the transfer by the guardian is binding on tbe uard till 
it IS set aside But nliere a transfer by tbo guardian is sold ab 
tiufie or IS otherwise not binding on plaintiff, it need not and cannot 
bo set aside In such cases, therefore, the Article does not apply 
The ward can, in such cases, suo for a declaration that the trai^sfcr 
docs not attect bis interests or if the transferee is in possession, the 
ward can suo for possession treating the transfer as a nullity and 
such suit w ill bo go\ erned by Articles 120 142 or some other Articlo * 


Article 44 — Note i 

1 (18GC) 1 Agra 160 (181) Tradul hi att t Dfbee Di/nl {Case under Act of 1859 

— Limitation was 12 yeari from the date o( the cause of action ) 

2 (1900) 28 Ml 30 (32) 1905 AllW N 17C 2 All L Jour 507 ibdtil Ilahman 

V Siil/idiiyal SuijA (Lci«c — Art 41 did not apply ) 

(18S3)5 Ml 490 (491) 1S3J All W N 64 rnmansar Pandtv v Pnghubar 
Jatt 

(1907) 80 Mnd 393 (395) 2 MalLTimS51 1" Ma I L Jour 220 Vnrf /ytifa 
Latchiah v Pallt l/uAlicifinya (Transf r of plaiutifl s intert t is 
tiorljigee )s s-iU within Art 44) 

Kote 2 

1 (1020) A I R 19-’0 'Mad S'*-- (COl) 43 Mad 43C 5t lod 519 \<irnii7n;,a 
Piov P(ipinn<i 

(1917) \ 1 U 1917 Mad 251 (255) 33 Ini Cas 43C Stm ATp amu v tn.frn 


Article 44 
Notes 
1—2 
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Attlole 44 
Hote 2 


But, where the alienation is binding on the ward till it is set 
aside, the Article applies to the case and a suit to set aside the 
alienation must be brought witbm the period prescribed by this 
Article "Where the alienee is m jiossessiDn of the property by i irtue 
of the transfer, the ward cannot recover the property till the aliena 
tion IS set aside Hence in such cases a suit for possession of the 
property by the ward is also goierned by this Article though the 
Article refers in terms only to a suit to sot aside a transfer of pro 
perty The result is that if no suit is brought for the recoicryof 
the propertj within the time prescribed bj this Aiticle, the ward's 
right to the property itself will be extinguished under Section 28* 


(1893) 22 Bom 1 (4, 6), Jugmoltandas v Pallonjee Eduljce 

(1920) A I U 1929 Bom 18G (188) 53 Bom SCO 115 Ind Gas 405, Paras^iram 
V Lalcshtmt Bat (Where cettam leases executed by the gu-irdiau ^ero 
heldtobcioid as coiislilutiuit a clog on the equitj of redemption 
held that a suit to set aside the leases was not governed by Art 44 ol 
the Linutation Act ) 

(1928) AIR 1928 Nag 2C2 (2C3) 107 Ind Cas 897, March Suryabhan v 

Raiuant Bao (Transfer of spes succession's ) 

(1931) AIR 1931 Mad 45 (4C) 54 Mad 352 129 led Cas 215, Sobhanadn 
Jpparao v I cHXoba Jiama Ttao 

(1935) AIR 1935 All 417 (418) 157 lad Cas 118 Bhagtian Diss v Kasln 

Prasad 

(1915) Ain 1915 All 113 (113) 2" Ind cas C87, K&hjan Singh v Pitambar 
Singh 

(1921) AIR 1921 Cal 572 (573) 62 IodC3s 428 Lnloo iJarilar v ^agat 
Chandra Shaha 

(1913) 19 lad Cas 235 (235) 1913 Pun Be No 15, Uttam Singh v BarHt 
Alt 

(1916) AIR 1915 Mad 1196 (1107 1193) 29 lad Cas 1 39 Mad 456, 
Narayanan v LaXshumanan Ghethar 

(1894) 1894 Tun Ro No 66, Bhat Asa Bam v Attar Singh 

(1911) 9 Ind Cas 377 (378) (Cal), Sham Chandra v GodadJiar Mandal 


(1909) 1 Ind Cas 515 (515) 1909 Pun Re No 28, Sardar Shah v Eaji 
(1929) A I R 1S‘’9 Mad 313 (318) 118Ind Gas 481, Iln>rtaS7jajn» v Goiind 
ammal 


[See fliso (1907) 31 Cal 329 (333) 34 Ind App 87 9 Bom L R C02 
11 Cal W N 424 6 Cal D Jour 334 2 Mad L Tjm 133 17 
Mai h 7onr 154 4 All L Jour 829 (P C) Bijoy Copal v 
Amhna Mahtths Debi (Transfer by Hindu widow — Transfer 
is void-ille in the tense that reversioner may ratifv it — But 
reversioner is entitled to ignore it and sue lot possession ) 

(1894) C All 2CO (2G2) 1881 All W N 73 Ihram Singh v Intizam Ah ] 
2 (1992) A I R 1932 All 108 (109) 53 Ml 738 130 Ind Cas 71 Ham Ckarilter 
V Suraj Teh 
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But, \%hero the \^ar(l continues m possession notwithstanding 
the transfer and the transferee sues him for {Kissession, the ward can 
resist the suit on the ground of the transfer being liable to bo set 
aside at his instance although tho period laid down by this Article 


(1929) AIR 1929 \n 8-9(631) 122 lod Cas GSO 52 \ll 110 Dtpcl and m 
Ifnnn* I al 

(1920) A I R 1920 Ikim 1 (0) 44 Rom -42 58 lad Gas 257 (F R) Fakir 

afjvi Lvnanna t Lt/inatiRa IfahaJu (Overruliag AIR 1915 
Rom 132 ) 

(19^1) AIR 1924 Bom \~2 (1"3) 81 Ind Cas C73 Skttbasapa Nin^appa v 

(19^0) \ I R 1920 Cal — G 59 Ind Cas 5S9 Drojendra Chandra Samia 

V ProsHMiia iiHmrtr nr 

(1919) AIR 1019 Cil 401 (404) 52 Ind Cas 2C9 KartoX Dasi v Snhari 

Gosuamx 

(191") A I R 191" Cal CIO (Gil) 311udCasl83 JLns/tna Dftontf v Bhagaban 
Chandra 

(1914) AIR 1914 Cal 825 (826) 21 Ind Cas 110 Vanmatla Ifath t Ehtro 
di ar Ohoik 

(1911) 9 Ind Cas 3 7 (330) (Cal) Sfcnm Oandra v Godadhar Mandal 
(1893) 3 C vl W N 2"8 (270) Salish Chandra Guha t Chandra Kant Pyne 
(19‘’3) AIR 1923 Lah 254 (254) 70 Ind Cas 934 Jagat Singh t Balaga 

Singh 

(1021) A I E 1921 Lab 25 (2G) Cl Ind Cas 334 Tara Chand 7 Mnrh Dhar 
h913)19IndC« 235 (235) 1913 Pun Re No 15 Uilam Singh 7 Barkal 
Ah 

(1925) AIR 1925 Lah CIO (C20) C Lab 44’ $0 ladCasCOQ, Labha ^fal v 
Malak Rant 

(1891) 1891 Fun Re No 5* Ghttlam Pnsul 7 AjabCul 

(1904) 1904 Pun Re No 23 (p 395) 1901 Pun L R No ID* Molt Singh 

7 GlanlaSinpli 

(1902) 1902 Pun Re No 19 (p '05) 1901 Pun L R No 183 Said Shah 
7 ibdullahSfal 

(193G) A I R 193G Had d4C (34C 34') 161 Ind Cas 79’ 59 Mad 649, 

Ankammav Eatushuiaramna 

(1035) MR 1935 Had 1 (2) 154 Ind Cas 616 Anlomma 7 Kameshtca 

ramma 

(1929) A I R 1929 Had GC8 (C69) 119 Ind Cas 33, Dorattwamj Ileddxar 7 
T) angatelu Mi dahar 

(19‘’9) AIR 102J ^lad 313 (31S) 118 lod Cas 481 Pamaticamy 7 Gotind 

(1931) A I R 1931 Had 45 (40) 129 Ii d Cas 245 54 Mad 352 Sobhanadrx 

Afjvi Riio \ I rn^ala Roma Rao 

(1921) AIR 1921 5Iad 425 (42o) C2 lud Cas C30 4runiMpam PiUai 7 
Panai/ocfian Ambalai t 

(1918) A I R 1918 Had 724 ("‘>0) 41 Mad 102 40 Ind Cas 604 Kandasamy 
haicken v Irumppa \aicken (If thereafter the ward ousts the 
transferee from po« cs ton and the latter sues the ward for po«'u;ssioD 
he cannot resist tho suit ) 

(1918) AIR 1918 Mad 49’ (4S9) 4'> Ind Cas 939 Saljalakshmi harayana 
7 Jagannadham 

(1916) A I R 1918 3Iad 19 (^0 21) 45 Jud Cas ST" 41 Alad C50 Mtira;aIIt 
III nia V Pa nas camt Clirffi 

(1915) AIR 1915 Mad 1055 (1055) 23 I d Cas '04 Suryanaro ana v 

Narayanasiram j 

(1910) AIR 1916 Mad 350 (362) 19 Ind Cas S^G Si) Mad 3-»l Pajah of 
Til n lad 7 4riinarlialiam Cl ettiar 
(1912) 15 Ind C.\s 3G5 (36>C) (Mad) Sitaio-fitclu Pillai 7 Potitkj n nil 
(ISSG) 1 C 1' L R "5 ("C) Si/aram ‘fadatheo 7 N if « PaM 
(1914) AIR 1914 Oudh 33S (339) 1’ Oudh Ca 52 "3 Ind Cas 40C ill 
SI fOf all a 7 91 caraj 9 ngl 


Article U 
Koto a 



Article H 
Notes 
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for a suit b\ him ma> have expired * The reason is that the Limi- 
tation Act does not bar a defence Nor is the right of the uard 
affected by Section 29, as that Section does not applj to a person 
•who IS in possession and consequently has no occasion to sue for 
possession * 

As to the cases in nbich an alienation by the guardian is binding 
on the ward till it is set aside, see Note 3, infra 

Where a ward sues not to set aside a sale by his guardian but for 
redemption of the property on the ground that the alleged sale is 
only a mortgage, this Article has no application ® 

3. What transfers by guardian are binding on ward unless 
and until set aside. — It has been seen in Note 2 that this Article 
only applies to a transfer which is binding on the ward till it is set 
aside The question therefore arues under what circumstances a 
transfei effected by a guardian is binding on the ward unless and 
until it is set aside A transfer by the guardian undei the following 


[See (1900) 23 Mad 271 (279) 27 Ind App 60 4 Oil W N 320 10 
Mad L Jour 29 2 Bom L R S97 7 bar 671 (P C) Gnananm 
6an<f<t Pitndaru Sannndlu v TeZu Pandaram (The decision 
oftberrivyGouucil m this ca«o in which it held that an sliena 
tiow o( a Tchjtious office by the guardian of a minoT was 
void ab tnilio and at tbo same time held that the mmoi's 
right was loat under Section 23 by his failure to sue mthin 
the period of three ycrrs under this Article is not clear )] 

[See (Ziro (18SS) 16 Cal 58 (65) 14 Ind App 143 S Sar 02 12 Ind 
Juc9 RAJl)O(PC) Janki Kumar \ Ajit Smgh 
(1002)25 Bom 337 (=k)l 352) 27 Ind App 216 5 Cal W N 10 2 
Bom LR 927 10 Mad L Jout 368 7 Bar?3)(PC) Vnliar 
jun T Vrtrhan (Court sale not held without jurudietion— 
Not Voidable — Must be set aside ) 

(1883) 12 Cal 69 (74 75) tlaghubar Dyal Sahu v BhxKyalnl Mt$ser 
(1924) A I R 1024 CU 1003 (1009) 89 lud Cas 1040 Uma Charan 
ChaKratnrlhtv Ctitram Bag (Suit for declaration and injanc- 
tiou — Subslaotialty one foe scttiug aside )) 

3 (1923) AIR 192J Lah 217 (247) 70 Ind Cas 9CC Chauhar v Mausha 

Singh 

(1906) 30 Bom 305 (109) 8'BomLR29R J/inoloI v Ehanetji 

(1600) 14 Bom 222 (227), Jlargoixn In* Lahskmxdrta v ZJnjiftliin Jtjibhax 

(1904) 23 Bom 630 (642) 0 Bom L R 592 Panganath Sakharam v Goixnd 
Narasiiu 

(1916) AIR 1916 Lah 229 (290) 32 Ind Cas 465 lOlG Puu Re No 1, 
Go! alchand v Vwi lar Val 

(1910) AIR 1916 Mad 350 (352) 19 Ind Cls 596 33 Mad 321, liajah of 

Pamnad V ArunaehallamCkeltiar 

(1919) A I R 1919 Ms 1050 (652) 49 Ind Cas 856> 42 'Mad 30 C/iinuasitaniy 
i?c rdi V Artt^nosurtity Reddi 

(1917) A IR 1917 Mid 190(191) 94IadCas483 Tktrinenlttlav Seahadrt 

(1907) 30 5Iad 169 (178) 17 Mad L Jour 19 2 Mad L Tini 4 (F B) La/tS/imi 
Doss V Poop Latil 

4 (1691) 17 Mad255(256, 25''), Orrv San frtrii Daiidm 

(1921) A I R 10-23Lih 247 (247) 70 Ind Cas 966 Chauhnrv Mamha Singh 

(1930) A I R 19JO All 8 >3(859,860) 32 All 979 132 Ind Cas 21, Mohamel 
Hriia Ihxnixly Palnor Ihmnl 

3 (1924) A 1 11 1924 Bom 172 (173) 8l Ind Cis 673, S/iii hasapa Ningapia v 
Pnlaita Bxsapn 
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circumstances has been held to ho ono which will ht binding on tho 
minor till it is set aside — 

1 \ trvnsfer of iiropertj h> a ccrtihcittd guaidian without tho 

permission of tho Court * 

2 \ transfer of projKrtj b> a certificated guardian with tho 

permission of tho Court whore such iicnnission has boon 
obtained bj fraud or misrepresentation * 

3 A transfer of property by tho natural guardian of a minor in 

excess of his {lowers as such guardian, i o m tho absence 
of any legal necessity or other justifying cause for such 
transfer * 


Note 3 

1 {102G) AIR IMG Oudh 83 (02 OIJ 80 Ind Ca* CO Vohan Lai v Uuham 

mad Adil 

(1930) A I H 1930 All 633 (859) 52 All 0«9 192 Ind Cas 21 Aloftawei i?a*a 
Ahmad v Zahoor Ahmad 

(1932) A I R 1932 All 103 (109) 53AI173S j3CIndCas71 RamChanlter 
Visir T iuraj Tth 

(1919) A 1 R 1919 Cal 404 (404) 62 Ind Cas 2G9 Kanok Last v Snhart 
Goiunmx (A sale by a certificated guardiau ol a minor not id 
accordance with the Court s saoclioii avoidable but it is good uotil 
It 18 avoided ) 

fSw however (1031) A 1 R 1031 Cal 181 (182) 5S Cal 128 130 Ind 
Cas 2 8 iia^fudra Hath Of osh l/o/int 1/olian Bi} e (Sale 
by guardian i Jtbout <aoctioo is luidallc but need not be 
avoided by suU it may l«asoid<:dby eiecuttog another sale 
with permit on It is submitted that this is not correct A 
party to -t soidaUe traisaction can avoid it ouly by a suit 
brought for the purpose See (1910) AIR 1916 Mad 850 
See alw Notes to Art 91 tn/ra )) 

2 (1932) AIR 1932 All 103 (109) 53 All 738 13C Ind Cas 71 Bam CkarxKer 

Vtsir V burct^ TeU 

(1915) AIR 1915 Lorn 132 (183) 33 Ind Cas 441 Anandapi^ v Tolappa 
8 (1929) A I R 19'>9 Ml 8“9(b91) 122 Ind Ca» C60 52 AH llt> Dip C/iand T 
Vniint Lai 

(1920) AIR 1920 Pom J (C) 44 Lom “42 53 Ind Cas 257 Fakirappa v 
Lunanna (Ovcrrulini; AIR 1915 Bom 132 ) 

(1918) A I 11 1918 Dom ISO (IbO) 46 lod Cas 2“* 42 Bom C2C Laxmaia ▼ 
Richappa 

(1924) AIR 1924 C il 420 (422) 81 Ind Cas 630 Prof la I Cl andra Chow 
dhur j V 1 17 iwran Choi dt ury 

(1920) A I R 19’0 C il "C (" ") 69lDdCj»5S9 Drojendra Chandra Sarma 
V Prosunna hu7 tar Df ar 

(1919) A 1 U 1919 Cal 404 (404) 5‘>lndCas2G9 AanoU lAiri t Srifiari 
(1917) 8 I R lOl" Cl! CIO (Gil) 31 Ind Cas 1«3 Anjftna D; one v Bhaga 
fffin Chat dm 

(1911) )InlCis3 "(l-jOKCil) SfamCha dra v Cotidhar ManJal 
(1929) A I U lO’S Lih in (lit) 9LahSJ 103 Ind Cas 3C5 Khushia v 
I <11* 1/a >101 e f Kha i 

(1925) t I H 1325 Lah Cl9(r’0) OLihll" 89 Ind Cas CO’ Labha ilal v 
Mnltk I ^1771 

(1935)A I II 1035 Hid 1 {'») ni lid Cts CIO 4nt/imi a v hattits- 

(1929) A I It 19>9 Mil fC*- (CC9) 119 Ind Cas H Dorairam j I^jJuir t 
r>.an;7iir(u 1 /t fit ir 

(1929) A I R I'V 9 Mani3(31&) imnlCas4<tl Ljmaxiram / r Gocitid 

atittitnl 

(1925) A I It IMS JIal 12 (43) lO Ind Cas 9t,3, Surrayyi t Sa’Mmma 


Article 44> 
Note 3 
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Article 44 
Note 3 


4 A transfer of proi)erty by the natural guardian which has 
been induced by fraud or undue influence * 

The following transfers aie totd and hence not within the scope 
of this Article — 

1 A transfer of piopertj which is \itiated by want of consider- 

ation ® 

2 A transfer of property which is compulsorily registrable but 

13 not registered ® 

(1921) AIR 1921 Mad 425 (425) 62 Ind Cas 630. Aruniugam Pdlat v 

Pandigam 

(1920) A I R 1920 Mad 208 (203) 43 Mad 433 55 Ind Cas 655, Padiri Mas- 
than RoKther v Neja»a»nall 

(1918) A I R 1918 Mad 724 (726) 41 Mad 102 40 Ind Cas 664, ATandasami/ 
Naiclenv Irusappa Natchen 

(1918) AIR 1918 Mad 487 (189) 42 Ind Cas 939, SaJj/alalslimi y Jagan^ 

nadham 

(1916) AIR 1916 Mad 1207 (1207) 81 Ind Cas 811, reZIayitdham PttZa» T 
Pcrumal Nateker 

(1915) AIR 1915 Mad 1055 (1055) 28 Ind Cas 704, Surj/anaraj/ana 7 

NarayanasKamg 

(1915) AIR 1915 Mad 296 (301) 38 Mad 807 24 Ind Cas 120, iluthu 

Kumara v ^InUiouey 

(19'>2) AIR 1922 Nag 201 (207) 66 Ind Cas 303 17 Nag L R 183, Kholhu 
7 Belsxigh 

(1900) 23 Mad 271 (279) 2 Bom L B 597 4 Cal W N 329 G7 Ind App 
69 10 Mad l^Jour 29 7 Sat 671 (P C) Gna*tasai«6anda 7 Velu 


clear ) 

(1930) AIR 1936 Mad 914 (914) 165 Ind Cas 656 In re ^nnta Pt»a» 
(Suit by a brother lo a joint Hindu lacnly on behalf of himscUandhis 
minor brothers to set aside an alienation of the joint family property 
by their mothor daring their miDonty->^ait governed by S 7 and 
Alt 44 ) 

[Sr« also (1926) AIR 1926 MadJ6 (49) 83 Ind Gas 967, Deiiaehila 


suing for possession ) 


malshi Nai/akan 7 
be set aside before 


(1910) A I R 1916 Sind 53 (51) S5 Ind Cas 551 10 Sind L R 33, 

Gehxvial Dgalmat v Karmoomal Siroomal (Do ) 

(1903) 11 Oudh Cas 346 (351), Rai&afiaddar Singh 7 Jowahir Singh 
(Do) 

(1910) 5 Ind Cas 585 (586, 537) 32 All 392, Bechan Singh 7 Kamta 
Pershad (Do ) 

(1390) 14 Bom 279 (231) 1889 Bom P J 311, Bhagvant Govind 7. 
^ondi Mahodu (Do ) 

(1925) AIR 1925 Mad 990 (991) 85 Ind Cas 646, JanaU 7 Govmdan 
(Do — Obiter ) _ _ 
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3. A transfer of propertj which is Mtiateil bj fraud on tlio law 
of registration ^ 

4. “Transfer of property.” — The Article does not apjdj* 
unless the transaction impeached is a transfer o/ property bj tho 
guardian ^ But tho Article is wide enough to includo any transfer 
of propertj * 

In tho undermentioned case* it was observed that this Article 
applies onlj where possession is also transferred to tho alionee and 
that it will not apply to siuiplo mortgages where iiossession is not 
transferred It is submitted that this view is not correct 

A suit to sot aside a decree based on a compromise entered into 
by tho guardian of a minor is governed not by this Article but b> 
Article 120* But, where the coinproiniso involves a transfer of 
property, it has been held that the minor must sue for the recovery 
of tho property within three years of his attaining majority ® 

Whore tho subject-matter of the transfer is not the property of 
the minor at all, tho Article docs not apply Thus, wliere tho guar, 
dian purports to transfer property m which tho minor lias no present 
interest at all, the Article docs not apply * 

7 (1020) A IR 1020 Mad 503 (601) 43 Mad 43C 50 lad Cas 510, A'amsim/ia 

V Popanna 

(1031) A I R 1931 .Mad 15 (4C) 129 Ind Cas 245 54 Mad 852 So^lianairi 
AppaRaov IVntala Rama Raa 

Note 4 

1 (1032) AIR 1082 P C 81 (87) 59 Ind App 74 180 lod Cas 454 54 All 03 
(PC) Ohulam iluhammadv Ghulam Uussatn (Zf^Id on construc- 
tion of document executed by (he mother, the legal guardian, that 
there vias no transfer of property ) 

(1018) A I R 1018 Mad 724 (727) 41 Mad 102 40 Ind Cas 004, ATancfasami/ 

V Irvsappa (Suit to recover property not covered by the transfer by 
the guardian— Article docs not apply— Mother transferring as guardian 
of A — Mother enceinte at the tune of transfer — Transfer docs not 
operate on share of son subsoiucntly born and latter need not sue 
within three years of attaining mayonty ) 

(1921) A IR 1921 JIad 553 (551) 61 Ind Cas 702. rrnlafa Reidi v iiuppu 

Peddt (Assent to partition is not transfer ) 

S ^ i 352 27 JAnf L vW S33 

Laich\ah v Pnlhj Mukkahnffa (Transfer of platntiQ s interest as 
mortgagee is within the Article ) 

(1916) AIR 1918 Nag 20 (21) 15 Nag L R 55 51 Ind Cas 943, TM;,m t 
Devidas 

(1915) AIR 1915 Mad 29G (301) 39 Mad 607 21 Ind Cas 120 Mwfl.u- 
liimora v tnllionry (Lease ) 

(1913)20 Ind cas 275 (278) IG Oodh Cas 119, Vd ilasaio v 4»iru»<j»i 
Khetn 

[See also (1909) 3 Ind Cas 51 (52) 5 Nag L R 9", Ca»p,it r 

Tnmbal. ) 

3 (1930) AIR 1930 All 653 (659) 52 Ml 979 132 Ind Cas 21, Md Roro 

Ahmad T Zahoor Ahmad 

4 (1922) A I R 1922 Lah 1CG(1G7) 2 Lah 164 02 Ind Cas "SI, Jilo SinyH 

V Ifon Sinjh 

5 (1921) A IR 1924 Lab 427 (I2s) 77 Ind Cas 5-=? Tkx Paj t Kteau’i 

6 (1928) A I R 1923 Nag 2C2 (2C3) 107 Ind Cas 897, Voroli S«rj-<i5Mn v 

RiUirtinl Boo 

(1930) KIR 1'130 Oudb 62 (=3) 123 I C. 72, T^hal Noroin » Ranlry Lai. 


Article 44 
Notes 
3—4 
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Article H 
Note 5 


The expression “guardian" m the Article includes not only a 
certificated guardian but also a natural guardian * 

As to ^^ho are natural guardians of a \\ ird, the question depends 
on the personal law of the parties The undermentioned cases® may 
be referred to 


4 (1920) AIR 1929 All 879 (880) 122 Ind Cvs 630 52 All 110, Dip Ckand v 

Jl/unni Ldl 

(1924) AIR 1924 Bom 517 (518) 76 Ind Gas G36, Jrangauda Fakirgauda 
y Ntngapita 

(1920) AIR 1920 Bom 1 (6) 44 Bom 742 53 Ind Cis 257 (FB), FaUrappa 
DiHiAnna v Jiuntannn ilahadu 

(1914) AIR 1914 Cal 825 (826) 24 Ind Cas 110, Manmathanath SFandal y 
Khirodhar Ghosh 

(1918) AIR 1918 Bom 180 (180) 46 Ind Cas 22 42 Bom G2S, Laxmaia y 
lineknppa 

(1911) 9 Ind Cas 377 (380) (Cal), Sham Cliaiidra v Go ladhar Mandal 

(1934) AIR 1934 Mad 605 (607) 57 Mad 1062 152 Ind Cas 646, Bangar 
Ammai y Lydia Kent (Natural guardian ot Christian ) 

(1929) AIR 1929 Mad 818 (816) 118 Ind Cas 481, Barnasami. v Oownd 
ammal 

5 (19U) A I R 1914 P C 41 (42) 38 Mad S07 41 Ind Arp 814 21 lad Cas 

290 (P C) Mrs Annie v NrtrAj/anioH (Under Hindu law, 

fitber is natural guardian ) 

(1921) \ I R 1921 All 316 (317) 43 Ml 213 59 Ind Cas 009, Deba Nund y 
AnouduiAm (Do ) 

16 Ind App 78 47 lud Cas 

(Under Mubammadao law 

(1922) AIR 1922 P 0 135 (138) 68 Ind Cas 764 (P 0), Amba y Skrinivasa 
Kamathi (Father ot tlindu minor married girl is not her guardian ) 

(1029) MR 1929 PC 21 (27) 56 Ind App 21 52 Mad 175 111 Ind Gas 17 
(PC) Venkatappayyay Kaynni Venkata Ranga Rao (The natural 
lather of an adopted son may under certain circumstances be taken to 
be the oatoril guardua in the absence of any judicial appointment ) 

(1867) 7 Suth W B 74 (75) Soobah Doorgah Lai Jhn v Rajah Neelanund 
Singh (Hindu father can appoint testamentary guardian for self 
acrjuired prop rty ) 

-r-,^ ^ , Testa 

lai y 

(1919) -MR 1919 Mad 1046 (1030) 41 Mad 561 45 Ind Cas 905 (P B) Chi 
dambara Filial v Rangasamy Naiekgr (Do ) 

(1928) AIR 19’S Bom 8 (18) 106 Ind Cas 79 52 Bom 16, Yen! ataraman 
Mu^nndr Jonardhan BabMrao (Do) 

18 Bom 94 AfAhn5I«sInoar 
• 2 Ind Cas 437, Venkata 

(1921) AIR 1924 Nag351 (358) 78IndCa3 94C 24 Nag L R 8 Ganpaf 

Samlikaji v Mahalea (Under Hindu law, it there is no father, 
mother is natural guardian ) ' 

1925) MR 192o Nag 335 (386) 88 Ind Cas 268, Shampun v Ramehandra 
(Do) 

(1920) \ I R 1926 Irth 693 (694) 99 Ind Cas 614, Ichhar Singh v Nalka 
(Do) 

(1015) MR 1915 Bom 150 (151) 33 Ind Cas 144 Dalappa Dundappa v 

Chanabavippn Shitahngappa (Step-mother held not natural guardian 
under Hindu Law ) 
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6 De facto guardian, transfer by. 

Under Iltndu Late — Tlio \rticlo does not applj to a transfer by 
the de facto guardian of a Hindu minor * Tlio reason 13 that 
the Article applies onl> to a transfer b> tho guardian a\hich is 
binding on the uard till tt « set aside whereas a transfer by 
the de facto guardian of a Hindu minor is not such a transfer 
No doubt tho de facto guardian of a Hindu ininor is entitled 
to transfer tho minor s propertj fora \alid necessity * It has also 
been held that a transfer bj tho guardian without such neces 
sity IS not totallj void but onij voidable at tho option of tho 


{103G} \ 1 R 193G M-id 31G (347) 161 Ind Cia "07 60 Vlad 549 Anlamwa 

T Kat eshauarttmma (Jo absence of adult <^oparocl ers Hindu mother 
IS natural guardian of even joint fimilr property ) 

(190G) 30 Ilom 152 (155) " Bom L R 609 Bindaj% Laxuman v Ifull ura 
bat (Do ) 

(1935) A I R 1935 Vlad 1 (2) ISlIndCasGlC tniamw<n Aomfstiflrflmnia 
(Do) 

Note 6 

1 (1016) Ain 1915 Mad 659 (GCO) 88 Mad 1125 20 Ind Cag 179 Thayam 

mni V ^uppanna ^outufon 

(1030) AIR 1930 Vlad "03 (710) 1*C Ind Cas 632 5ortmulliu Thondeman 
T Pcrumal Immai 

(1028) A I n 1928 Vlad 22C (230) 108 Ind Cu 529 liai asuarnt Pillat 
T Aasinallin Iyer 

(1931) AIR 1931 Vtad 697 (89S) 133 Ind Cas "73 Punfelhama Palho v 
Brundaiana Dass 

(1036) AIR 1930 Mad 884 (886) 16$ Ind Cas 287 Pont <tmv al v Comaffcs 
Ammal 

(1016) AIR 1018 Kag 20 (21) 15 Nag L R 55 51 Ind Cas 943 Ttlfiu t 
DetidaiS 

(1937) AIR 1927 Nag 145 (147) 99 Ind Cas 1050 Makndeo t Somajt 
(1019) AIR 1919 Nag 27 (28) 63 Ind Cas 397 Sahu t j/ofudefm 
(1914) AIR 1914 Nag r5("7) 10 Nag LR 133 26 Ind Cas 813 llusen y 
I lajaram 

(192G) AIR 1926 Nag 124 (I2C) 87 Ind Cas 1018 Ptmjabrao y Altt aram 

2 (1850) C VIoo Ind App 393 (412 413) 18 Suth W R 81 (Foot Note) Sct 053 

(Note) ‘’Suthcr29 lSar552(rC) Ilw ootnanycrsl ad Pande y VI 
Babooee JIunraj Koonuerte 

(1S99) 2r Cat 820 (822, 823) SCaIWUJTO Vofanund Stondul y I^aftir 
Vondul 


legal guardian ) 

(1890) 1890 lun Ro No "3 Vaslu t Nand Z^al 

(19'’‘>) A I R 19“’“’ Lah t-’l (423) 0" Ind Cas 431 Vadan Lai y Labku 

Ham 

(1903) 13 Vlad L Jour 2'’3 (‘’'’4) 4ri nachalia Fed iy y Cl ,rfam6ara Pfddy 

(19’C) A IR 19’C Vlid 45" (45') 9’ led Cjs 8»" 49 Vlad "C3 S<etha 

ramn ama v Ippiali 

(1916) AIR 1918 Nag 1« (19) 49 Ind Cis 2lC S micarpuri y CcpahiejA 

(19-’3) A 1 R 19’3 Nig 230(‘>39) "1 Ind Cas 491 Cunpur I trm of Uue 
Sir J<il <70* indram 

(1'>^1) A I R 19M Nig 354 (355) "8 Ind Cas 9I6 24 Nag L R 8 Canprf 

Sam? Jiajtv Vahadeo 

(19 5) A 1 U 19’5 Nag 134 (135) 61 IndCas273 Naravin t D^ama 


Article 
Note 6 
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Article 44 
Note 6 


ward * But, it would seem that thi‘5 only means that a transfer 
by the guaidian which la not supported by necessity is capable 
of ratification by the minor on attaining majority and not that 
it 13 hiniling on htni until tt is set aside Hence, the setting 
aside of the transaction is not a condition precedent to the ward 
lecovermg tbeproiierty from the alienee The ward can treat 
the alienation as a nullity and simply sue for possession of the 
property Such a suit will be governed not by this Article but 
by Article 142 or Article 144 * 

Under Muhammadan Law — A transfer of property by the 
de facto guardian of a Muhammadan minor is toi^ and hence 
the latter is not bound to have it set aside within the period 
prescribed by this Article before he can recover the property 
from the alienee ® 


(1910) 6 Ind Cis 638 (C39) 12 Cil L Jour 58G, Adhar Chandra v Kirlibasli 
Batraijee 

[S«<(1882) 1832 Bom P J 2C7 jLfahadajt v Balap (A gift of a 
minors immoTable property by the de facto rmnsRers thereof 
ciunot be regarded as an act of management and the minor 
is entitled to recover it within 12 yeirs of bis coming of age )] 
(But See (1926) A I R 19‘>C Nag 12i (125) 87 Ind Cas 1016, Panjab 
rao y Atmaram 

(1926) A I R 192C Nag 81 (83) 92 Ind Cas 121 22 Nag L E S (F B), 
Kesheo v Jairanuafh 

(1914)27 MadLJour47(Jour) (CtilicalNotoon27ML J285 Thayam 
mat y Kitppanna Ooundan )) 

3 (1030) AIR 1930 Lab 186 (137) 115 Ind Cas 417 Tnpnssi Ram y Raja 

Ram 

(1923) AIR 1929 hisd 220 (232) 103 lad Cas 529 Romojnmv Ptlla\ y 

Ertsumlfert Iver 

(1931) A I R 1991 Mad 274 (275 276) 181 Ind Cas 009 Adeijya r Tamma 
latnpudt Gov%ndu 

(1923) AIR 1923 Nag 230 (233) 71 Ind Cas 491 Ganpat y Firm of Bisse 
sarfal Ootindfrtm 

[But see (1919) AIR 1919 Nag 27 (28) 63 Ind Cas 397, Shahu v 
Mohtddin (Such transfer is toid ) 

(1914) AIR 1914 Nag 77 (77) 10 Nag L B 133 26 Ind Cas 813 

Hiiean v Baja Ram (Do ) 

(1920) AIR 192G Nag 124 (126) 87 Ind Cas 1018 Punjabrao v Atma 
Pam (Do )) 

4 See (1931) A I R 1931 Mad 597 (593) 133 Ind Cas 773, Purshothamn Patho 

y Brundittana Dass 

(1930) AIR 1930 Mad 708 (TIO) 120 Ind Cas G32, Sorimuthu Thondetnan 
y Petumal Ammal 

(1915) AIR 1915 Bom 132 (199) 33 Ind Cas 441 Aiiandappa v Tolappa 
(Alienation by natant father after adoption of minor ) 

5 (1918) A IR 1918 PC 11 (20) 47 Cil 878 45 Tnd App 73 47 Ind Cas 513 

(PC) ImombrtHdi y Ilnjx Vuttaddt 

(1912) 13 Tnd Cis9‘'6(9.8) 34 All 213 39 In 1 App 49 15 Oudh Cas 49 

(PC) I/nfodm V Ahmalallt 

(1027) A I R 1925 All 30 (SC) TSIndCislO"! Ganesht Lai \ NobuiChan 
dro Eoie 

(1027) \ 1 R 1927 Ml 807 (803, 609) 102 Ind Cas 135 La\$h>nee daa y 
laUa 

(1030) \ I R 1930 Ml 8''9 (859) 72 All 979 192 Ind Cis 21, Md Bata 

4limody Ztikmr Ahmad 
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Other eases — transfer of iiroiicrtj bj the de facto guardian of 
a minor \n1io is an Indian Christian,® or a irorson go\orned b> 
the Burmese Buddhist h\\,* is also \oiil and need not he sot 
aside before the proiiertj co\ored bj the transfer can be 
recoiered from the alienee 

7. Suit by assignee or legal representative of ward. — Tltcre 
IS a conflict of decisions as to whether &□ assignee from the %sard can 


(1^21) \ IE 1921 Cal 572 {573) C2 Ind Cu 423 lalM Karxlnrv Jagat 
Chand 

(1920) MR 1920 Cal 832 (832) 59 Ind Cas 300. Ashir ttd dm Muhammad 
\ Tnher Mohannnad 

(190-’) 29 Cal 473 (17C) C Cil W N GC7 Moyna Dtbt\ Bunl ec Bcharx 
Bxiicat 

(1021) \ I R 1921 Cal 818 (SIO) 57 Ind Cas 915 47 Cal 713 Mohe^ennddm 

Ui7;i»ifid s Jiabirnddiii /lliinfd 

(1913) 19 Ind Cas 235 (235) 1913 Dau It. No lb LUam Sxngh \ Barlat 

III 

(1909) 1 Ind Cas 515 (545) 1909 I on Re No 23 Sardar Shahs Hajx 
(1912) 10 Ind Cas 817 (818) (Lab) ttuixi Shahs Irshtd Ah 
(19IG) \ I R 1910 Lab 217 (248) 33 Ind Cas 913 1910 Pun Rc No 83 
SrtjjaddbT Muhammad Zulfihnr Ah Khan 
(1929) \ I R 1023 Lab COl (COl) 70 Ind Cas 579 Mt TaUanx Shah 
(19'»9) MB 1929 Lah 30 (31) 113 Ind Cas 510 Dm V«;mni»«od s Safdar 
\U 

(1928) 4 I B 1023 Lah 250 (253) 113 Ind Cis 53 Tmdrt v Beshnax 
(19’’G) 4 I R 1920 LaL 170(171) 7 Lab 35 91 Ind Cas 25 Dimj 7la/ii a 
Vnlibub Ilahx 

(1025) AIR 1925 Lab 509 (509) 85 Ind Cas 772 Jhatida x Saiuxau 

Sxiigh 

(19’>1) AIR 1921 Lab 200 (203) 4 Lkb 407 79 Ind Cas 200 Matoxiied 

Shafl X Mt Kaltumbx 

(1924) A I B 1921 Lah 601 (661) 105 Ind Cas 055 Md Saddiq s hhuda 

Bahhsh 

(1925) A I B 1925 Nag 131 (13o) 8l Ind Cas 273 A'amwii v Dhnrma 
(1920) \ I R 1920 Nag 279 (250) 52 Ind Cas 933 15 Nag L R 151 

V/ Amirbi v Mt Khaja 

(1007) 11 Oudh Cas 1 (13) Mala Dtn Sah s Shrtkh Ahmad Ah 
(1910) A I R 191G Pat 323 (823) 31 Ind Cas 85 1 Pat L Jour 18S Pajab 

Uxx Urti.r Ah 

•(1917) AIR 1917 Lah 415 (150) 41 Ind Cas 032 1917 Pun Re No 59 

V/ Mehr Bibis Chanam Zhn (Cau<« of action for a suit l\ the 
widow of a lunatic Muhammadan for po««ceMon of her husband s pro 
portv sold for legal iieccs«itv ba bis mother as hia dr /nrfo guardian 
accrues not on the date of ulc of the properta but on the death of her 
husband ) 

[But see (1907) 31 Cal 3C (38) 11 Cal W N 71 4 Cal L Jour 155 

Mafti^zul Iliissxn x Band Sheikh (TransNr which is for 
minor s henef ( should be upheld ) 

(1921)01 Ind Cas 51 (52) (Lab) Mahandx Bhoh (Do) 

(1914) AIR 1914 Alad 495 (49«) 3" Afad 511 15 Ind Cas 5‘C 

It/dmnan /ktd/i T Srrd 1fi (Do) 

(1916) A I R 1910 Ml 130(131) 32 Ind Cas rr 35 All 92 Mxd Ui 
X 7mrtm ffi (Do )) 

« (1931) AIR 1931 Mad 529 (531) 132 Ind Cas 120 Swndora \adan » 

InK/imnfai 

7 (1931) A I R 1931 Rang 1"3 (IT** 1“9) 131 Ind Cas 211 Pxroi K) ar ^ jPa 
C) If 


Article 44 
Notes 
6-7 


Lib "3 
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SETTING ASIDE OF TRANSFER BY GUARDIAK 


Article 54 sue to set aside an alienation the guaidian One vien is that tho 

Note 7 ward has a mere right to sue as regaids the property ^vhlch has been 

alienated by his guardian and that as such right is not transferable 
under Section 6 of the Transfer of Pioperts Act, the assignee from 
the ward cannot sue to set aside the alienation ^ The other view is 
that the v,ard’s interest in the property transferred by his guardian 
IS not a incie right to sue and that the assignee can therefore sue 
to set aside the transfer * 

In any case, whore the waid 30ms in the suit by the assignee as 
a CO plaintiff, such suit is maintainahle ® 

Then as regaids limitation, there is difficulty in ajiplymg the 
Article to suits by the assigns and legal ropiesentatives of the ward 
The Article in terms refers to a suit by a ward who has attained 
maiority and m the third column of the Article the starting jioint 
of limitation is stated to bo the date on which the tiard attains 
majority Hence there is a conflict of decisions as to tlie aiijihcabi 
hty of the Article to a suit by the assignee from a ward One view 
IS that the Article does not apply to such a suit,* while the other 
view IS that the Aiticlo applies to such a suit and that the same 
must he brought withm three yeais of the ward attaining majority ^ 

Note 7 

1 (1333) A I R 1333 Bom 42 (44, 45) 141 lad Cas 8CW Jhaierbhai Hathtbha^ 

V Artfehrt* Bechtr 

fCompore (1015) AIR 1315 Mad 230 (301) 85 Mad BOT 24 Ind Cas 
120 I/ulAutumarrt v Anlftonei/miai/ftn (The right is a per 
fonal one )) 

2 (1929) A I R 1029 Mad SI3 (313) X18 Ind Gas 4S1 Hamastiamu ^ Goiiii 

JamwfrtI 

(1324) AIR 1924 Mad 322 (522) 74 Ind Gas 1003 Knmaraju v Ounnayya 

[See (1920) AIR 19^0 Cal C53 (65G) 92 Ind Gas 727, 

iJath V A Ili<tr Cfcnnlra (The eavc proceeds on the footing 
that a creditor of the minor can challenge the Rale ) 

(lor) AIR 1917 Mad 358 (3C1) 33 Ind Gas COO renlafesiinrn 
Uyar T Rnmnn 2tfam&ndri (The expression mere right to 
sue ’ can only apply to a case where the specific enforcement of 
the Tights of tho parties cannot he obtained and there is only a. 
right to damages )) 

3 (1925) AIR 1925 Bom 292 (293 234) 49 Rrnn 309 80 Ind Gas 879 Ilan 

mant (lurunalh y Panaypa hagamui pn 

[S<e (1933) AIR 1933 Bon, 42 (44) 141 lud Gas 800 Jhaierhhni 

Hnthibhai V Anbliat Beefier (Tho suit will not bo maintain 
able if the ward withdraws from the suit )) 

4 (1933) A I R 1953 15om 42 (44) I4I Ind Gas 800 ThaierbhM TIaththhni y 

Aflbfin, Decher 

[3ee also (1925) AIR 1925 Rom 292 (293) 49 Bom 309 80 Ind Cas 
879 //onmanf GttrunAffi V /fni mjpa BejainapT'* 1 

5 (1909) 2 Ind Cas 229 (230) 5 ^•lg L R 50 Clmndm B/mn v Marnh 

(1929) AIR 1929 Mad 313 (321) 118 Ind Cas 491, lintnns iftmy v Got iiidn 

wlWrtl 

(1919) AIR 1919 Cal 404 (401) 82 Ind Cas 209 Anno^ ZX«» > Srihnri 

Gojuam, 

(1919) AIR 1018 Bom ISO (180) 4G Ind Cas 22 (23) 42 Bom C20, Bnx- 

maca JluclMpfiay Jtnchapjn Chnnlnsaj pn 
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Article 44 
Notes 
7-9 


8. Burden of proof as to age. — Where a case falls within 
this Article the burden of proving that the suit is in time is on the 
plaintiff ' 

9. Several wards ^ Transfer of their joint property — Suit 
to set aside transfer — Limitation applicable. — See Note ID 
under feocticm 7 ontc 


0 (1025) AIR 1925 Bom 292 (299) 49 Bom 309 8C Ind Cas 679 JlnnmaHth 
Qurnnalk v Flamappn Ln^amappa 

7 (1930) AIR 1930 Mad 821 (824) 127 Ind Cas 801 Theleti n/tmalah v 

Kenalti Drahmiah 

8 (1695) IS Mad 193 (200) 4 Mad L Jour 275 5un<Iardmma2 v liangn 

steam; IPudaltar (Abenation bj mother m 16G1— Minor dying 
before maionty and mother succeeding — Reversioner suing after 
mother s death— Suit brought in I89I — Held suit barred— Itwas open 
to ail) next fnend of the minor to have stepped forward during his 
mmorit) and set aside the alienation on the ground that it was an act 
done without adequate ncccssilj or in excess of the limited authority 
of a guardian As the alienation took place in 16G1 and the present 
suit was brought in 1891 a suit to set it aside would bo barred if the 
minor were still alive and bis reversioners cannot take a higher 
position ) 

[But tee (1879) 4 Cal 523 (5^G) 3 Cal L R 391 Prosonna Hath Jioy 
Choudhury ^ ifsolonessa Ptgum (No cau-e of action during 
ward 8 minority )] 

9 (1920) A I R 1920 Bom 1 (G) 58 Ind Cas 257 41 Doni 742 (F J5) 

Faktrappa Lsmanna T Lumanna Vahalau 

Note 8 

1.{1021)AIR 1924 Cl! 420 (422) 81 Ind Ca* CSO Prohla i Chandra v 
/wimsaran 

(1923) A I R 1923 Lab 251 (25t) 70 Ind Cas 9->4 Jayat Sinyh f flaUtya 
^tngh 

A I R 1929 Mad 313(31C) 118 Ind Cas 4«51. /iimajamv v Gorsndaiw- 


A suit b> tho transforeo in which the ward also is joined ns n 
CO phmtiff IS, it has been held, goterned bj this Article * 

In the undermentioned case^ where tho ward died during 
minority, it was held that tlio suit by tho legal ropresontativo of 
tho ward must bo brought within threo years from tho death of the 
ward * Tho judgment proceeds on this reasoning This Article only 
illustrates tho application of tho proMsions of Section G to tho 
particular case of a ward suing to set aside tho alienation hj his 
guardian Hence, the principle embodied in tho third clause of 
Section G applies to cases coming under this Article also 

Where a ward died after threo years of attamino majority, it 
was held that a suit brought thereafter by Ins legal representative to 
set aside an alienation by tho guanlian during the minority of the 
ward was haired * 
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Article 45 


45 . '■ To contest an 
award under any of the: 
following Regulations of ! 
the Bengal Code : — 


Three years. 


The Bengal Land-re- 
venue Settlement Regula-, 
tion, 1822. i 


I The date of 
the final 
award or 
order in the 
case. 


The Bengal Land-re- 
venue Settlement Regula- 
tion, 1825. 


Tlie Bengal Land-re- 
venue (Settlement and 
Deputy Collectors) Regu- 
lation, 1833. 


Synopsis 

1. Scope of the Article, 

2. An award or order in the case. 

3. Starting point of limitation. 


1, Scope of the Article. — This Article applies to a suit the 
object of ivlijch is to contest an aicard given bj the Esvenu© Autho 
iitioa under the Bengal Regulations specified in the Aitide' The 
“attard” contemplated presupposes a contest between the paities to 
the suit and a decision after pioper imcstigation mto the points at 
issue * The reason is that a decision bj a Sottlemant Officer under 

^ Act of 1877, Article 45 t 
Act of 1871, Article 44 , 

Act of 1859. Section 1, Clauje 6 (portion) 

Same as above 


Article 45 — Hote 1 

1 (18C3) 16G3 Suth W R (Special Number) 128 (129) Bt,ng L R Sup Vol \pp5 

(F D), Komttl Ktshen v DissoiwmWi ChucI erbutl}/ 

(18C7) 2 Agra 253 (2G1, 262), Ita\ Jltimnuf SmjA v Collector of Bijnour 

2 (1927) A I R 1027 Cal 902 (903) 101 Ind Caa 655 55 Cal 201, Jtfl Lntifa 

Khalun v Tofer Hi 

(18G3) 1803 Sutb W B (Special Number) 128 (129) Bong L R Sup ^ ol Ipp 5 
(I B), KomulKtslitn v BumnaHUi Chuef-erbviti/ (I» a suit by 4 
against B./lisnotbonudhyan award obtained bv A and B against C ) 
(1809) 11 Sutli WR 339(390), Badha Prasad Slnp?l^ Bam Jeevun Smgh 
(An assard BUpposoa a contest between parties and d^cI■>lon after a 
proper invcstii;ation into the point at issue ) 

(18G5) 3 Buth W R 1C5 (105), Pwrrrajf SiiijJi v S7ii& Bam Chandax Muiidul 
(Plaintifl not part) to award— Sait not gosotned bj the corresponding 
Article under Act 13 o( 1818 ) 

(See However (1808) 10 Soth W R 22 (23) 1 Bong L R A C 1, Ua/it 
inttchandra CfinclerbiiHif V Baj Kumar Chud erbuth (Award 
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tbo Regulitions montiooed m tho Aiticlc, with respect to the posses 
Sion •xnd rights of parties m an tstato, is final anil binding as against 
them and has tho force of an award,* only uhen it is passed after 
opiwrtunity given to tliom to establish tlicir respcctn e claims before 
him, or upon o\idonco taken by him * 

Tho \rticle applies to a suit tho object of winch is to C 07 itest an 
award, it does not apply when tho snit is to recoier possession of 
property subject to tho pajment of rc\enue settled In the Re\enue 
\uthorities,® or wlicro tho object of tho suit is to amend a settle 
ment and establish the right of jieisons who were not before the 
Collector,® or to a suit to a^old a baticara diiision b> tho Collector ’’ 
But a suit to set aside an ordoi of tho Cominissioner refusing to 
make a settlement of khat mahal land with tho pUintifT %%ho claimed 
settlement of it as an accretion to his jote is go\crned bj this ^rticlo 
and not bj Article 14 ® 

2. An award or order in the case. — An award is an adjudi 
cation of rights between rival claimants mado b> a Re\enuo Oflicer 
in exercise of judicial jiowors conferred b> the Regulations mentioned 
m the \rt 1 cl 0 ‘ An order must have been passed after a trial in a 

was given between phinliO and defeodaDt but plaintifT was 
not sumtnoued and beard — lltld tfae sun was goverc(.d by 
cl 0 of S 1 of tbe Act of 1850 nbicb applied to ‘>uits brought 
by my person These words are absent m thcpri'cnt Article )] 

3 See (I8f 5) 3 Suth W R 7 (8) Ilur TaI licyv Sooraj Saraiyi Poy (Aeopro 

prictor of a joint undivided estate is bound by a survci nward and 
comprotniso to which other joint proprietors were pirtics where 
notice of the survej proceedings was served on the j ropn tors jointly 
and not ou him individually ) 

4 (1681) 3 \U 738 {742 713) 1881 All W N 48 R/woiu v Mn}nrajnSmgh 
{18"0) a N W P H C R 425 {420 427) Mahomed Ah Khan v Oomrao Sirtgh 
(1881) 1881 Pun Re No 41 {page 07) Lutf 4I» v Khttihuakt Itai 

5 {19‘’7) AIR 1927 Cal 902(901) 101 Iiid Cas C55 55 Cal 201 VI T ati/a 

hhatwiv To/er Alt 

(1922) A I R 1022 Cil 345 (317) 40 CiJ3" C5 Ind Cis 613 Ifidnopnr 

ZatiindaryCo Lid v hareih \arajanlloy 
(1879) 5CU LR 452 (154) Ann/o Pmsad Ho nrv v lind Ifi A/inii 

G (ISCG) 16C3 Suth W R (Special Number) PS (129) IVng L R Sup \ ol App 5 
(FI) Aoiml Aulim V Hissonoiilh C/iHcAer6>(f(i/ 

(1807)2 \grv 25S (201 *’02) 71rt» SinjA v Collector of Btjnour 

’■ (16"1) IG Suth \V R 271 (2"3) Oodaj Stngk \ PalucK Singh 

8 (1900) 12 Cal W N 910 (911) IMuIAodirv Honda VioA 

Note 2 

1 (1870) 2 N P H C R 22C (22") Hiirrw Vofian Closlnl v foie n t»i 
(1PC9) 11 Suth W R3«9(300) I^tdl it Prasai Singh \ Jaii Jeeirun Singh 
(an n\\ ml supposes a contest between pirties and a den ion after 
A proper invc tigition mto tbe pnmt at 1 ue ) 

(192") A I R 19-^7 Cal 902 (90)) 101 Ind Cas fSS 55 Cal 201 3/1 I ati/a 
Klatiin V Tofer Hi 

[See (1«CC) 10 Afoo Ind App 511(531 5)5) 2 S.»r l-'O (I (.) Joirala 

Lakih'r Hlinriiii &in«iA ] 

[9e nIso(18‘'2) 18«2 AH \\ S 181 (1311 Zainttfabfinv Ln rgt Dai 
(This Atlicl dosslotapplv to an order ju -.si ui d r N \\ I 
L.in 1 Rsrei ue Act 19 ol lira ) 

U"'!) l‘='l All W N 01 (01) SAeeDatr FtnUu (Do ») 


Article 4S 
Notes 
1-2 
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Article 45 suit ot the nature referred to in clause 2 of Section 23 of Regulation 

Note 2 7 of 1822* Thus, the order of Dejiuty Collector under Regulation 

7 of 1822 declaring the lands m dispute to be paijlan jacjheer 
hnds * or an order of the Collector directing the entrj ot the defen 
dants names as tenants with occux>ancj rights in the settlement 
lecord* is an award A thalViist survey award relating to houn 
daries is treated in Bengal as an award under Regulation 9 of 1825 ® 
An award jiroperly xiasscd under the Regulations must be eon 
tested within three jears as proMded in this Article • 

Where the award is not a judicial act but a determination of a 
purely oxecutue character, this Article does not apjdj ^ Thus the 
following have been held not to be awards within the meaning of 
this Article — 

1 The luoceedings of a Settlement Officer representing a cess 

as a source of income to the zamindat ® 

2 An entry made b> a Settlement Officer on the rejiort of a 

coaharer and on the strength of the report of the putuaree 
and kanoongoe in the absence of the parU against whom it 
was made® 

3 \n ordet passed b> a Settlement Officer upon a refoience 
made by some other officer on inquiries instituted b> him 

For other instances see the undermentioned cases " 


2 (1807) 2 Agra 229 (229) VadhoStnghv Jehnugeer 

3 (1804) 1604 Suth ^\ ROap 140(141) Vcxlhoosoodun Suigh v Pajah Peeiiet 

BuUub Paul 

4 (1021) A I R 1921 Cal868 (371 372) f3 Ind Cis Ifl Vtdnnpore Pamtudari 

Co Ltd V Nartih harnjan Boy 

5 (1800) 12 Suth WBC{19) 2 Deng L Rill IQ Moo Ind App 2'5 2 Suthet 

225 2 Sjr429(PC) Baja Sahxb Pra) lad \ Baboo Budhoo Singh 
C (1881) 3 All 738 ("lO 743) 1881 All W N 48 Bhaoni'! Mahnraj Singh 
(18G4)’"''' « - <*0 T T r •.r 1 „ ,r j 


(isrr) 1 Agra 228 (228) Surdar Khan v Ckundoo (Suit is I irrecl if nof 
brought witbm three years ) 

(1808) 9 Suth '1 B 504 (505) Srffchund Baboo v 1/wlficA Cl oolhiin 

[Sft also (1868) 3 tgra 140 (111) Saik Siijjad » Si/a I Sabit Alt 
(Suit to contest idjudicslion of boundaries V\ Revenue Court 
under Act 1 of 18t7 ) 

( 18 " 1 ) iS"! 1 on Re Vo fS li aide Khan y Ball Dais 
( 18 " 1 ) 1871 lOin Ue2so 9 ^[unsa Singhs Soollaii] 

7 (1800) 3 Cnl W N 99 (105) Krxsio Vonx Gnp/a V Secretan/ of ^lalf 

8 (1800) 1 Agra 134 (135) /e(ii«CAM«dv Zal oor lU Khan 

9 (1808) 3 Agn3lC(317) Kxnhar Dansha v CoUirun 

10 (1891) 3 All "38 (742 743) 1831 All \\ N’ 48 nitaont v Vnhnraj S, tgh 

[Sre al<a (l 8 CS) 3 Agr» 331 (38i 33") D i jw v 7 i. lywA/i ] 

11 (1800) 10 5100 Ind Ajp 511 (535) 2 '^r 189 ([» C) Joirnfa s Dhanim 

Singh 

(1831) 1P31 \1I W N 122 (122) Kanta Prasad v Bikar Ut 
( 1912)17 IndCasSSl (833 831)(Cil) //ija.u Aaifv ItuiDiM (\deci 
fion Ij the Collector is to tlio lillu lict"e n two raiynts is not an 
awarl ) 
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3. Starting point of limitation. — Ttmo runs from tho final Article 45 

award or order in tho case Where an appeal is preferred against Note 3 
tho award and allowed, tinio runs from tho date of the passing of tho 
appellate award or order Tho fact that the Board of Hovenuo 
summarily dismissed tho appeal docs not make it anj tho loss a final 
order ' Tho period of limitation which liars tho claim to a settle, 
nient does not begin to run so long as tho proprictarj right of the 
7amindar is formallj recognised bj the re\cnuo authorities (o g 
h\ temporary settlement) and no permanent sottlomont is made 
with anj other person* Where a suraej award relates to land 
lielonging to parties whoso rights and interests are distinct and 
separate, and ono of tlio parties apjieals against tho award, limitation 
runs against tho other partj not from tho date of such appeal, but 
from tlio dite of tlio sur\e> award * 


46 . By a. party 
bound by such award 
to recover anv pro- 
perty comprised there- 
in. ' 


Tltree years. 


The date of the 
final award or 
order in the 
case. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 


i. Legislative changes.— Tho material |>ortion of the corres 
ponding clause 6 of Section 1 of the Limitation Act, 1&59. ran thus 
“ To suits l)> any person to recover projiortj comprised m such 
award — the period of three jears from the dato of the final award or 
-order in tho case Tho words ‘anj j>erson” were ambiguous and 
admitted of an interpretation that a person whoso reinedj to bring 


Act of 1877, Article 46 and Act of 1871, Article 45 
Sjmc as aboTc 

Act ef 1859, Section 1 clause 6 (portion) 

See Note 1 LcgiiJalire ebauges 


(1870) 2 N W I* II C R 220(227) JIurree Vohun tihosJlAt \ f.orrrnwriif 
(An assessment lor rcvenik or rrut br a Collector was not a ludieial 
iw-ird ) 

Note 3 

1 (ISfiS) 10 Suth \\ R 51 (51) 1 Ikng I It \ C 10 Artslinn CItaiic/rci /Ai» r 

VMli<iin>ii(ld l/xnl 

a (1872) 17 Suth \\ R H5 (lir H-) M IVng I R 521 Kn^hnn 
SiiTidi/rtl V llnrt^h Chnndra t AotrdAry 

(S« cil«)(1872) Is Suth W U 198(103) ilisvw.ree /to.ve r KaUf 
Kuninr Eoi/ 

(1&71) 22 Suth W R 520 (521) Ariv‘. Chundfr Sin.lel r Sfcomi 
Smi<?nrre ] 

3 (Iff's) lOSuth W R 4^(1'') 11 ns LR AC 12,ri.f*.rar7i,fiiT VeJa.,iJ 
l/ril 


Article 46 
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Article 46 a i^ossessorj suit was otherwise barrecl could under this clause- 
Notes institute such a suit Howerei, U was held in the undeimentiened 

1 - — 2 case* that this clause wuld not enable a ijerson to come m within 

three years after the date of such award and recover possession of 
lands m respect of which his suit had become barred bj the other 
provisions of the Limitation Act, e g under Articles 142 and 144 
2. Scope of the Article. — See Notes under Article 45 ante 
By the words ‘such award is meant an awaid under the 
Regulations mentioned m Article 45 * This Article applies to a suit 
brought by a party dound by such award,* and not to one instituted 
b> a person who was not a part> to the award ® The suit to reco\er 
any property comprised in the award must, undei this Article, be 
instituted within three jears from the date of the final a^sald A 
failure to bring such a suit b> the iierson hound by the vw ard bars 
the remedy * 

In order to attract the proMStons of the \iticle the suit ought 
to he one wherein the plaintiff seeks relief to which he is entitled 
directly under or by reason of the survey award In other woids 
the cause which is the basis of the action must have aiisen from 
the award itself If the cause arises from any other ciicumstance 
independent of such award and an action is brought seeking relief 
in lespect of such a cause the action will not be governed by this 
'Article Thus, where A sued (or reversal of a survey award and for 
recovery of possession alleging disi>ossession subseciicnt to the date 
of the award, it was held that bis claim to be restored to possession 
was not barred by reason of its not having been hiought within 
three years of tho award * 


Article 46 — Note 1 

1 (1867) 8 Suth \V R 200 (210) JJeer Chunder Joobrnj v Ban Onlly Dutt 

lS«nls>(lBCS)10Sutb\VR219(‘’50) Vonta BaUh Khart \ Koslo 
ram Pander/ J 

Note 2 

1 (1883) 188} Pun Re No 25 Lachman^ lifw 

(1921) AIR ISy»l Cal 277 (278 2^9) CC Ind Cu 92} Malinrajah of Cooch 
Behar v Vaftendm lianjan (A« order under S tfl of {be I>engil 


JJl lUl U JtJ Ul IWU )1 

2 (1803) 1803 Suth WR(Speciil Namberj 128 (120) Beag L R Sup ' ol App 5 
(F B) Kot lul Ktil en V Ltssonaulh ChvI erlvtl / 

[Sec (1879) 6 Cil It R 452 (454) Knnto Prosa I llaian v Ised 1Z» 

(1807) 2 Agr» 8 (9) liamaisher Sinyh v Saitn Znlu t SingJi ] 

} (1600) C Suth W K 75 (7C) Itughnobur Singh v Htirce Pcr$J ad 
(1807) 2 Agr-i 6 (8) Itanaisher Stitghy Sana Zolit i Singh 

^ l/unhiZ 


CJandra Das 


V Girnh 



To iiECovr.R rnoPLRTY cojirnisuD in certain orders llGl 


, at : By any personl 
bound by an order respect- 
ing the possession of im- 
moveable property made 
under the Code of Criminal 
Procedure, 1S9S, or the 
Mamlatdars’ Courts Act, 
190G, or b}’ an}' one claim- 
ing under such person to 
recover the property com- 
prised in such order. 


Three years. 


ITho date of 
the final 
order in 
the case. 


Article 4T 


Synop^h 

1. liegislative changes. 

2. Scope of the Article. 

3. “Person bound by an order ” 

3a Defendant not party to proceedings in which 
order was passed. 

4. “Or by any one claiming under such person.” 
4a Order respecting trust property against trustee 

— Succeeding trustee, if bound. 

5. “Order respecting the possession of immoveable 

property.” 

6. Order passed under the Mamiatdars’ Courts 

Act respecting the possession of property. 

7. “To recover the property.” 

8. Article 47 and limitation prescribed under local 

or special law. 

9. Final order — The starting point of limitation. 

10. Article 47 and Section 28. 


^ Act of 1877. Article 47. 

47.— R) .iii\ person liound I » .in «ini« r rei Thrw jtir« 
pectin" the po"essioii of propert> ni kK under 
the Code of Criminal I’roccdun Chapter \11, 
or tlis ltomb. 1 ) Miinhtdir-.’ Courts \cl, or 
b% any one claimiiiR under »ueh person to 
recover the propirt) coriprw'd in Mich onlir 

Act of 1871. Article 46. 

46. — lly aiM jxTvjii iKDund I ^ in enter rc.- ThrM. y.ars 
pcctinfi the p)'<e'Mon of propi.rt\ inadrandrr 
Kct No \Y| of li'i'*, Foctiou one cIiq.* t»€ 
or \et No N\V of IhOl clnjt.r incntv 
two or noinKiv \ct No V of l‘y'.t or l\ 
any out cluminc under ^^eh person, to 
rcco\cr the pMperl) comprised in su^h ciUtt 


The ditc of the 
final order in 
the ci-^? 


The date tl the 
final ordtr la 
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Jlrticle 47 
Hotel 


1 Legislatwe changes 

1 Clause 7 ot Sectioo 1 of the Act of 1B59 (coiiesponding to 
Article 47 ot the present Act) was applicable to suits by a 
party bound by an order under Act 4 of 1840 (which contained 
provisions similar to Section 145 of the Criminal Procedure 
Code) Tins Act was rcjicalcd by Act 17 of 1862 The 
Criminal Procedure Code of 1861 did not contain a Section 
corrcstondmg to Section 3 of the present Criminal Procedure 
Code So the otdeis passed under Section 318 of the Criminal 
Proccduio Code of 1861 (corrospoodmg to Section 145) could 
not bo treated as those passed under Act 4 of 1840 Thus 
during the period between 1862 to 1871 an order passed under 
Section 318 of the Criminal Procedure Code of 1861 did not 
fall within the provisions of clause 7 ^ 

2 Under the Acts of 1871 and 1877, orders passed under a 
particular chapter ot the Criminal Procedure Code (vir 
Chapter Wit of the \ct of 1861 and Chaptoi MI of the Cri 
imual Procedure Code ot 1872) wore governed by this Article 
Hence a final order under those Acts meant the order of a 
Alagistiate passed under those chapters and not an order passed 
m revision even whore n levision was allowed* Under the 
present Aiticle the order need not he under any particular 

Act of 1859, Section 1 clause 7 

LixilatiOH o/ To 8U ts by any ivirty lound by auy order respectini! 
three j/enrs 5 lUt to the pos«c«sioa of propertv made under Cl 2 S 1 Act 16 
reeoxer j ropertv of 18J8 or Act 4 of 1840 or any person claiming under 
comprised tn n« auch party for the recovery of the property comprised in 

order tiadf itxder such orler— the period of three yeira from the dite of the 

Cl 3 S J let JC final order m the ca«c 
of 1831 or let 4 of 
1 8 i 0 

Article 47 — Note 1 

1 (ler-) 6 sub \\ R 4*10(491) Cob r I Jir S.7;n V At! nif Ih Meah 
a^oioc u M T> B o » ' Cl xithiT J)l nrcc 

\ S/iibba 

turn S/ifi V Zonurrudon 


Ollier Topics 

Atljele tonttmplatca suit based on title See Note 2 Pi 1 

Conditions for applicability of Article 8co Note 2 

Lessor not bound by order against lessee See Note 4 Pt 4 

Order against person m representative capacity binds all persons represented 

See Note 3 Pts 8 9 

Orders under Sections 145 146 and 14“’ Gnmiual Procedure Code — When orders 
respecting possession See Not© 5 

Order under Section 145 Gnminil Procedure Gode — Whether binds persons other 
than the actual parties See Note 3 Pts 4 to 7 Notes 3a 4a 

Order under Section 522 Crinunal Procedure Code See Note 1 Pt 2a 

Note 3 It 1 

Suit for dcclarition of right — Article not appt cable See Note 7 Pts 1 2 

Verbal order — Not governed bj Article See Note 9 Pt 5a 


(lOOfl) 12 Cal \\ \8i0(8tl) Teiganmlh ^fart>^or^v OidolCoolCo Ltd 
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cliai)tor of tlio Cninin'il riocecluro Codo The Aiticlo will fippU 
A\hero an order is passed under Section 522 of tlio Codo 
3 The doubt, if am , ns to the meaning of the \aord "propcit> ‘ 
lb retno\cd in the present Act h\ the addition of the noid 
“imrao\eable ' liefore “propeitj * 

2. Scope of the Article. — Tho suit contemplated h> this \iticle 
IS one based on title to the itossession of the propcrt> and not one 
based on the phintifT s picvious jH^sevsion, such as is contemplated 
hj Section 9 of the Specific Itelief Act, 1877 ^ In other words, the 
Article contemplates a suit in ejectment * The ordinarj period of 
limitation prescribed for sucli a suit is 12 >ears but the peiiod has, 
in suits coming under tins Article, lieen slioitcned to throe jears 
the policj of tho law being that when thero ha\e already been 
judicial proceedings between tlie jnrties with reference to tlie rights 
in question in the suit, such rights should lie settled as earl> as 
jxissible* In Sardhari Lai \ Ambtka Ptasad* where tho aiiph 
cabilitj of Article 11 was in question. Lord Ilobhouso oliseriod 
“The policj of the Act OMdontlj is to secure tho si>ee(1> settlement 
of questions of title raised at execution sales and for that reason a 
jear is fixed as the time within which the suit must l>o brought 
Since tho Article contemplates suits in ejectment it cannot 
applj where on the date of the older mcntionc<l in tho Article the 
plaintiff had no existing right to sue in ejectment Where therefore 
an order is put an end to hj the i>artie$ entering into a contract 
respecting the possession of tlio projiertj in dispute or where the 


3 See (1881) C Cal 700 (711) 8 Cnl L U 15J. AouynJi Chttrn Shn \ Fomtir 
rtidonnissa Khnlonii 

Note 2 

1 (1879) OCR LR 219 (255) 7 In<lAip73 1 127 3 Sutlier 1"0 (P C) 

U »s< V Ameerunnu’-a Khatomt 

(1910) A I R 1910 Mad 3'’0 (322) 8S Mad 432 21 Ind Cjs 501 Inram 
ratnayyny lUtmaehnndmdu Judgment of T\ tbji J) 

(Sfe Also (1900) 27 Cil 913 (‘»I7 949) 27 Ind \pp 130 4 Cal W N 
59' 2 Rom L R 59-’ 7 Sjr 714 (P C) JnrfA/utmu Jlfl , v 

CoJ/«/f>r of hhulnn ) 

■2 (1892) 19 Cal CIO (050), Mnt Ch/xn t Oboutl x S<iMiri«f fin l/nn M 

3 (1910) A I R 1910 Mid 320 (322) 21 In! Cas 501 38 Mad 43> loroi, 

rarnnyyax rnineehnndra lu 

(1920) A I R 1920 Mai 515 (515) 50IniCa<f75 Wn Imiin/v Jo.;t 
Chelly 

(1930) 5 1 R 1930 OuRi 3&- (301) ICIlntCasllR 12 I uck 3-1 /m/j5 
iJnhfi ?nr SitijH V JoyAtjfl Smth 

[<7<-enl*o{lR'V)23Cxl 'll ('31) (I II) Joyendrn re 1. , I I ir 
dbury T / ro^ett ira K%*he^e I o td tnr thurv ) 

4 (isss) 15 Cal 521 (520) 15IiilAjpl23 5 Sar 1" 2 12 Iii I Jur 210 (PC) 

-la(13‘>9) 23 Ik in 525 (527) I Rjm L R 5 Snjji e \ii ler (Orlriw-Kllr 

Mainlat Hr ) 


Article 47 
Notes 
1—2 
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Article V\ 
Note 1 


1. Legislative changes. 

1 Clause 7 ot SectioD 1 oi the Act of 1B59 (corresponding to 
Article 47 oi the present Act) was applicable to suits by a 
partj hound an oidei under Act 4 of 1840 (which contained 
provision? similar to Section 145 of the Criminal Procedure 
Code) This Act was rejiealcd bj Act 17 of 1862. The 
Crimioal Procedure Code of 1861 did not contain a Section 
corresponding to Section 3 of the present Criminal Procedure 
Code So the orders passed under Section 318 of the Criminal 
Procedure Code of 1861 (corresponding to Section 145) could 
not be treated as those passed under Act 4 of 1840 Thus, 
during the period between 1862 to 1871, an order passed under 
Section 318 of tlie Cnromal Procedure Code of 18G1 did not 
fall witiiiQ the provisions of clause 7 * 

2 Under the Acts of 1871 and 1877, orders passed under a 
parficiifar chapter ot the Criminal Procedure Code (vie 
Chapter XXII o! the Act of 1861 and Cbaptei Xll of the Cri- 
minal Procedure Code of 1872) were governed by this Article 
Hence, a final order under those Acts meant the order of a 
Idagistrate passed undei tliose chapters, and not an order passed 
in revision, oven where a lovision was allowed* Under the 
present Article, the order need not he under any particular 

Act of 18S9, Section 1, clause 7 

JjsintlalsoH of To ■suit'* b> anj part) bound b> any order respecting 
three ^|ears Sii\t$ta the pos«c«<uon ol jiropcrtv made under Cl 2, S l, Act 10 
rfcoter jirojicr/i/ o( 18S8, or Act 4 of 1810, or any person chiming under 
foinpri^d tit ftn aucli party, for tlic recovery ot the property comprised in 
ordrr made under laich order — the jenod of three jcirs from the dite of the 
Ci 2 S J, Act IG final order in the cv'« 

0/ JS3S, or Ifl 4 0/ 

2810 


Article 47 — Note i 

1 '«c e r •' «' ^ , r ' o » - y Ashruf .Hi Vroli 

• huttur Dhnree RmiqU 

Sh\h/a 

2 rn Slin V ^(Witirrudou- 
(inos) 12 Civl \\ N fltO t8tl) Ifli/aiiiuifh Ifnrv ort V Ondal Cool Co TAd 


Other Topics 

Article contcnipUtca ami based on title . See Note 2, Pt 1 

Conditions for applicability of Article . . > Sco Note 2 

Lessor not bound by order against lessee Sec Note 4, Pt 4 

Order against person in rcprcsentatiYc capvcily binds all persons represented . . 

See Note 3, Pts 8, 9 

Orders under Scctiona 145 146 and 147. Criminal Procedure Code — When orders 
respecting possession . . . See Note 5 

Order uuder Section 145, Criminal Proefidnee Code— -Whether binds persons other 
than the actual parties See Note 3, Pts 4 to 7 , Notes 3a, 4a 

Order under Section 522, Ctimmil Procedure Code . See Note 1, Pt 2a , 

Notes, Pt 1 

Suit for declarition ot right— Article uot applicable Sec Note 7, Pts 1,2 

Verbal order — Not governed by Article See Note 9, Pt 5a 
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clnjiter of the Criminal Procoliiro Code The Article will apjilv 
where an order i*! in-ssed umler Section 52Q of the Code 
3 The doubt, it nn\ , a<5 to tho meaning of the word “propertj 
la iomo\ed in the present Act l»\ tho addition of tlio woul 
lmIll 0 ^cable'’ before ‘‘i»ro|»eitN ” 

2. Scope of the Article. — The suit contemplated b^ this Viticle 
IS one based on title to the posscaaion of the proiiertj and not one 
based on the plaintiff's picvioiis jiossession, such as is contemplated 
bj Section 9 of the Specific Relief Act, 1877 ^ In other words, tho 
Article contenipUtes a suit in ejectment * The ordinarj period of 
limitation prescribed for such a suit is 12 ^ears but tho period has, 
in suits coming under this Article, been shortened to three jeirs, 
tho pohc\ of tho law liemg that when there have alreadj been 
judicial proceedings between the jiarties with reference to the rights 
in question in tho suit, such rights should be settled as earlj as 
l«ssihle * In hardhari Ltd \ Ambtla ibnsarf,* where the apph. 
cabilitj of Article 11 was in question, Lord Hobhouse obscr\cd 
"The jxdIicj of tho Act CMdentlj is to secure the sj>eed> settlement 
of questions of title raised at execution sales and for that reason a 
jear is fixed as tho time within which the suit must be hrouglit " 
Since tho Article contemplates suits in ejectment, it cannot 
aplilj wliero on tlie date of the older mentione<l m tho Article the 
plaintiff had no existing right to sue m ejectment W here therefore 
an order is put an end to h> the jiarties entering into a contract 
respecting tlie jtossession of tho prO|>crt> in dispute,**^ or where the 

2i{l925l AIR 1025 ^rad TOO (TOO) 6f. Ind Ca« T4I. v 

5i<riimrna (An ord<'r rc<toriiig po«'C''ion under S 522 ot tbe Cnniinal 
I’fooedure Code h in order n-pcliuR po'SOiMOU of propertr within 
the mcaniDj; of Art 47 ) 

3 Srr (1831)0 Cal TOO (711) 8 Cal L It 154 Ao.tyrtfi C/j«rn Sfm i F.oinvr 
ru(fonnt$»a Khntoon 

Rote 2 

1 (1879) GCil LR 249 (255) 7 Ind \lj) Td 4 S,r 1»7 3 Suther 370 (P C), 

U tM r AmetrunniM hhalomt 

(1916) A I R 1916 XIad S20 (S2>) 4S Had 43j 21 Iiid Cai 561. rnraiu 
rnmai/i/aT namachrtnJradu Judpuent of Tvabji, J ) 

(See «ilvi(l900) 27 Cil ‘MS rnjT ‘JIO) IT Ind 4pp 136 4 Cal W N 
597 2 Roth L U 5 >2 7 Sjr 714 (I* C) /rtrf/<nim»n Ihbi t 
CoUeclor of Ahufna ) 

■2 (1802) 19 Cal GIG (G50) /Wni r Samirud ftn IfanJof 

3 (1916) A 1 R 1010 XUd 320 (322) 21 lud Cas 504 33 Xlad 432 1 nravi 

ramavv-i v /iTirtiieftdnrfrodu 

(1920) A I R 1020 Mai 515 (515) 50 lMlCi«r75 SVn, t.nmdf t Joji 

Cheltu 

(lOir) M R 19J6 Oudh S-? (391) lOt Ind Cas US 12 I uck 37l, /’ni/jS, 
ilil)<i<{»r Smjli v Joitiljtl SjBoJi 

(See niOT (IPOT) 25 Cil 7S1 ("U) fP R) Jogtndrn KtJiPre /-.t, O.ote 
JliKrv V rrojendrrt Ai»4t*re J »» CAcrtedSur* ) 

4 (I*'''-') 15 Cal 521 (526) 15 I..14ipJ24 5 «lar 17 » 12 liid 3ur 210 (PC) 

4»(1S99) 23 Rom 525 (527) 1 R m I. R 5 v SamJfr (Onler I r 

MamUl lir ) 


Article 47 
Hotes 
1—2 
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Article M 
Notel 


Other Topics 

Article contemplates suit based on title Sec Note 2, Et 1 

Conditions for applicability of Article Sec Note 2 

Lessor not bound by order against lcss.ee Sec Note 4, Pt 4 

Order against person in representative eapteitj binds all persons represented 

See Note 3 Pts 8 9 

Orders under Sections 145 14C and 147, Cntniiul Procedure Code — Wben orders 
respecting possession . Sec Note 5 

Order under Section 145 Cnminal Procedure Code — Whether binds persons other 
thau the actual parties See Note 3, Pts 4 to 7 , Notes 3a, 4a 

Order under Section 522, Criminal Procedure Code See Note 1, Pt 2a , 

Note 3, Pt 1 

Suit for declaration of right — Article not ippUcable See Note 7, Pts 1, 2 

Verbal order — Not governed by Article See Note 9 Pt 5a 


1. Legislative changes. 

1 Clause 7 of Section 1 of the Act of 1859 (coiresponding to 
Article 47 of the present Act) was applicable to suits by a 
party bountl by an order under Act 4 of 1840 (which contained 
provisions similar to Section 145 of the Critnmal Procedure 
Code) This Act was rejiealed by Act 17 of 1862 The 
Criminal Procedure Code of 1861 did not contain a Section 
corresponding to Section 3 of the present Criminal Procedure 
Code So the oiders passed under Section 318 of the Criminal 
Procedure Code of 1861 (corresponding to Section 146) could 
not be treated as those jiassed under Act 4 of 1840 Thus, 
during the period between 1862 to 1871, an order passed under 
Section 318 of the Criminal Procoduie Code of 1861 did not 
fall within the pioMsions of clause 7 ^ 

2 Under the Acts of 1871 and 1877, ordeis passed under a 
jiarticular chaptei of the Cnminal Procedure Code (viz 
Chapter WII of the \ct of 1861 and Chaptei XII of the Cri- 
minal Procedure Code of 1872) were governed by this Article 
Hence, a final order under those Acts meant the order of a 
Magistrate passed undei those chapters, and not an order passed 
in revision, even whore a levision was allowed* Under the 
present Article, the order need not lie under any particular 

Act of 1859. S«ctiot) 1, cUuie 7 

L%Mttai\oti of To suits inj pirty bound by anv order respecting 
three i/cars Suittlo the possewion of propertv made under Cl 2, S I, Act IG 
recoier prapertji of 1838 or Act 4 of 1840 or any person claimiilg under 
cojnprieed »u such party, for the recovery of tho property comprised in 

order made under such order — the pvriod of three ycir* from the date of the 
Cl S S 1, Act 16 finil order in the c^sc 
of 1839 or iet 4 of 

mo 


Article 47 — Notel 

1 (ISr-) 8 Suth W R490(491) ( obtnd Sundar Soha v UlrufAUMeah 
MccBloci (h w 17 ion faoiv it- ii » »» — , rfinKur Dhnrte Singh 

Shxbla 

^ »r»i Shn V Pomt/r* iidoii. 

{inOS) 12 C. I W N840(K41) Tagminath Von/onv OndalConlCo Ltd 
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Article 47 light to sue for possession acciues to the plaintiff only sribsequent to 
Notes the date o£ the order.^h tiug Article will not aiiply X, a zamindar, 

^ ® agreed to let certain lands on lease to .-1 and Ins co sharers and on 

failuie to peiform the agreement, A and his co shareis obtained 
a decieo against X foi spiecific performance of the agreement In 
execution of the decree the Couit ordered X to execute a pottah in 
favour of A and his co sharers The pottah was executed on 
19 12 1891 In 1880, however, A instituted a luoceeding under 
Section 530 of the Criminal Piocedure Code (coiiesponding to the 
piesent Section 145) and the application was dismissed A instituted 
a suit in 1888 against -Y for ieco\eiy of the piopeity basing his 
right on the pottah It was held that until the pottah was executed 
in 1881, ^ did not get anv light to the pos-,ession of the jnoperty, 
that therefore he had no light to sue for ejectment in 1880 when 
the ordei under Section 530 was passed and that the suit was not 
therefoio governed by this \iticle ® 

The following are fuithei essential conditions foi the applicability 
of tlio Article — 

1 The suit must lie by a person hoU'iil bj the order oi by a 

person claiming under him 

2 Tlie Older sliould be one passed under the Criinmil 

Piocidure Code or under the ^ilainUtdars’ Couits Vet ® 

3 The ordci should l>c respecting the possession of immovable 

propel t> 

3. "Person hound by an order." — Tlie -Viticle applies only 
wheio the plaintiff is bound by an older buch as is refeired to in 
the Aiticle, oi is a person chiming thiough a peison so bound 

The ordinaiy lule is that an order is not binding on a person 
who 18 not a party to the proceedings Thus, an older lespeotmg the 
possession of irnmovable piopeity made undei Section 522 of the 
Criminal Procedme Code,* or undei MamUtdars Courts \ct ■ binds 
only the parties iheioto and not third inrties, who therefore are not 
bound to bung a suit foi iccovoiy of propeity within three \eara 
of the oidoi There is a conflict of opinion as to whethoi an order 
under Section 1 15 of the Climmal Pioeeduio Code hinds any peisons 
other than the actual paities to the proceedings \ccordmg to the 

41. (IS92} 19 Cil ClO IC50), BoZat C.ftowl v SnJUintrt Ii» MancM 

(19'’7) M R 1927 ‘Mill 5Sr (S91) 10> I«d Cis 3CO Stflbnin; 5?iii u linmi 

V ^ardsitninA 

5 (IR9'’) 19 CjI no (C50) JWa» CImwI % SamirHfZdm l/wifJfil 

C jl873) 10 Rom II CR4T')(491) Babftjix tunn (Order of MamlaUhr uiulet 
I omUiy Act ^ of IM*! is i ot order iindpr Act 10 of ISIS — Article tloe^ 
net nplU > 

Note 3 

I (lJ2'i) \ 1 U lOJS Mad 799 (SOO) 80 Iiil C is 744 1 v 

Si<r iriniirt 

(1912) 17 Iiid Ci% 5S9 (591) (Mil) yrtiniaMcZidrlii v Durlnhha ^iihilVn 
a (1S91) IS 1« m 419(151) \athe1a\ lUtlAlU 
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High Courts of liomhaj ,* C'llcutt'k* anil AhOras,® tliooiilor is hinding 
not onh on Iho actual iurtics to tho iirocccdings ljut aKo on all 
]>ersons concerned in the clisputo and who Iia>o notice of tho pro 
ccodings Tho High Court of Lahore® and tho Judicial Coinrnis 
sioncrs Court of Nagpur’ liaNO, on tho other hind, field tint tlio 
order hinds onK tlio parties to tho proceedings and none cKc 

\Mierc an order i3 jiasscd against a |)erson in a reprc^eulatite 
capacits, it will ho lunding on all ixsrsons ro icpresonted “ llie 
leason is that such persons arc constmetueU [lartics Thus, whore 
an order is passed against tho manager of joint Hindu faniilj as 
such, all the mcinhcrs rcprc-jcnteil hj him will ho Iwund h> the order 
against the inanagoi ® Hut an older against a person in his prtiate 
capacitj IS not hinding on him jn his capacitj as tho mamgor of 
a math 

A i)cr=on cannot he liound h> an order passed without jurisdic 
tion ** Nor can a porson in « hose fatom an order has hoon jiasscd 

3 (1009) 10 Cn L Jour C4 (fil C5) 2 Ind Cas St3 (Itom) hothtibhat Drxjlal \ 

Finpcror 

4 (1930) AIR 1030 Cal fC (ri) 1930 Cn Ca» 15 125 Ind Cas 853 31 Cri L 

Jour 91S, Charanltev Etiperor 

5 (10'’0) A I R lO’O Mad 48 (19) 52 Mad 787 122 Ind Ca«. 171 }enJala 

totnaraju \ I urn/ ahraju 



put crl did not \ iiid D ) 

7 (1018) A I R 1018 ^aB 212 (243), V Cujat 


0 


(lO’O) AIR 1930 Mad 48 (50 51) I12lDdCjftl71 52 Mad787 1 rtiinfaw 
• * ’ ’ ' - » .1 under S 145 an 

«es‘ion of the pro 

• • is 1 indini; r»i hi> 

■ proceodinpi ) 

(1923) A I R 1923 All 151 (152) 7lIndCa»402 45 All SOT JuniS'i)axT 
IlinoJe JItJuirx 01 oth 


(S« (ilw (1935) A I R 1935 Lah 115(116) :9^5Cr>Ca- 161 J/f 

T DiicanChand (2 1 C 513 (513) (tSom) Ilif^scnted from )] 


4, r ui nil. joiiJi Mil ii> I) 

10 (r03) 28 Pom 215(220) 5 Rom L R 932 /<iot Inniandttt 

11 (1920) A 1 R 1920 Cal 820 («21) CO Ind Ca» 6CO JtJarat Clttndin x: I 

Sunder CliOtrdJ t/rv 

(1'>2C) A 1 R 102r C-in022 (1025) O' Ind Cas 73 lo]„i\nnlni ( -,u 
/nrfiitini Cl ottdl »ir)» (4n order doelarinc } inlj» >. nuii 
or mwlc or rnj''\ n ei t cf p »m i» without jun».l cticn ) 

(1871) 3 ^ W I’ll C H 171 (171 1"3) Ikerjtn Si. pi t ik 51a^is 

Irate »1 ul 1 i tt ro t ii to inquire n to t> e nd t« ^f |urti • in p w » 
►ion, or fori tlt1c«»rrci»o«f an^ rizbu of »nrh jnrti ) 
n'^23) 4 JRja2J J-m 20-(20-) 45 1-^m 11S5 fj Jr d Ca* .'21 I /iJ 
\ Jlilti Irilirfr*! (li uirtion crant I 1^ MrrlitJir— 
Injui rti » rrlcr Kt a tie lo rtai i n It I»i trirt IVpt.t» C 


Article 47 
Note 3 



1164 To hecovlr properiy comprised in certain orders 


Article 47 
Notes 
2—3 


xiglit to sue for possession acciues to the plaintiff only subsequent to 
the date of the order, ‘h this Article -vsill not applj X, a zamindar, 
agiecd to let ceitain lands on lease to A and bis co sharers and on 
failure to peiform tho agreement, A and his co shareis obtained 
a decree against X for specific iierformance of the agreement In 
execution of the decree the Couit ordered X to execute a j)ottah in 
favour of A and his co sharers The potlah 'was executed on 
19 12 1831 In 1880, howevei, A instituted a pioceeding under 
Section 530 of tho Ciimmal Pioceduto Code (corresponding to the 
present Section 145) and tho application was dismissed A instituted 
a suit m 1888 against X foi ieco\erj of the piopcity bvsing his 
right on tlie pottah It was held that until the pottah was executed 
in 1881, 1 did not get anv light to the possession of the jiroperty, 
that therefore ho hod no light to sue for ejectment in 1980 when 
the ordei under Section 530 was passed and that the suit was not 
therefoie governed bj this x\iticle® 

Tho following aie further essential conditions foi the applicability 
of the Article — 

1 Tho suit must be b> a peison hound hy the order oi by a 

person claiming under him 

2 The oidei should lie one passed under the Criminal 

Procedure Code oi under the Mamlatdars’ Courts Act * 

3 The 01 del should be icspccting the possession of immovable 

l)roperti 

3. “Person bound by an order.” — The 4i tide applies only 
wheio the plaintiff is bound b> an order such as is refoired to in 
the \Uide, or is a person claiming through a peison so bound 

The ordin^ij rule is that an order is not binding on a person 
who is not a paity to the pioceedings Thus, an otdei respecting the 
possession of immovable propeitj made under Section 522 of the 
Criminal Procedure Code,^ or undci Mamlatdais Courts Act,' binds 
only tho parties thereto ami not third paities, who therefoie are not 
hound to bring a suit foi lecovcij of pioperty withm three xeats 
of the Qidci There is a conflict of ojunion as to whethei an order 
under Section 145 of the Criminal Pioccduio Code hinds an> peisons 
othci than tho actual imties to the proceeding-i According to the 

4b (1S92) 19 C^l C4G (C50), Eotai Chawl Ghovil v Snviirml Un ManiJnl 
(1927) \ I R 1927 Mid 53r (591) lO’ Ind C is 3G0 Snb6n(rtls;iii«i 
V A^ornsit'iinh 

5 (1392) 19 Cil r4G (G50) Bolnt ChnnlOhoinl y SfttiitrMfnjn 

r IIS'"!) 10 1 om II CR 479(431) Dnhajw Imirt (Order of Munlitclir iinJer 
I’onil-ii \tt 5 of ISGl M not onkr under Act 10 of 1833— Articl docs 
not nrirl> ) 

Note 3 

1 (1925) \ I R 1925 Mad 7J9 (MW) bb Ind Cis 74J, )di>i/7rrt!//nm v 
Sxrnmmn 

(1012) 17 Iiil Ci<iS-»9 (591) (M»d) S.iim/jMrfinrfit v D trlabhn SubuUht. 

3 (lh9t)lSIlom 449(451) SatheJnx tbtU i(h 



To 1 1 ( »»\1 11 1 J Ml 1 T T> < oil! I !»>! I* r. » 11 T\!S OHM Its nr>"> 


111 li C-r ilk r>l C-^ln tl%* •»hl Mn Ifo * llio oidf'r i» Inn line 

on' f '-Iv c n ll'*' K"!' il J’lll ^ lo ll «* I I il •»!«» r>ti ill 

Hn-i. ne ff '^rrmf 1 in llin »li*i iiM m 1 m 1 » I ixr liolir*! nf llir j ro 
rf'f\lirr» Tli>* Hicli C-rrut if anl lli»* .liilirnl Coinmia 

M rri «. G III < f Si ]' n liixr. < n lli»’ oMirr In ml, lirl 1 tint tlm 
oiiVr I n 1‘ < 1 U tl f ]>iil 1 1 ll I iiirroilinj;!. md nt no cKr 

\\lirir an ridtr !• j i»k«l iciimt ■» in n ro; ro<rn/ii/tt i* 

<i]irit\, il Mill Iw’ linlinc nn iU iyjk*in« rrHirkoiitnl * Tlio 

ini'-rin ik tl it ►tkIi iyik<'n« ito r/nolnirtnclx j irtioi Tlitn, where 
nn r .Vt i* fik «>.l acimkl tlio unni^or of j >int IlimJii finiiK n 
kurli. ill 11 f motiiK !• 10] ir-otiinlh) luiii will t>o louml hj llioonlor 
i;:nnvt tlio nni i or* Jlnt an ontrr ns'iitt<-i •x |yrv)n in liu priinfo 
rii inU i' noil 1 nlinn on Imn in l»n riincil> n llio itnnii’or of 
a tonfJ 

\ jyrkon rinnoil ly Uiund l»i m onl* r inskoil without jiiri«4lic 
tion ” Sor cm i lyr^nn m v)o*f /nroi/rnn onlor hix hocn jiawcd 

l7l •^Tl^CrilTjc irn {fl Ck') 3li>lCik'>n(|l..in) AnlliitLli u / r 

I iifor r 

4 V ini'’''Otain(0‘l) l{noCrlC»*r* IS'^liilCxxB’iS 31 Cn L 

Jc«r or, S11411 OiirrtM /V T hiffitv 

• (n''0) Mlll'’'V)MaMS(IO) »5 Mid >7 122 Iml Cs* 1*1, lrri;-iM 

tornrtMjti T 1 nrflJal/Trrt^ii 

f do-*') V ini'tl'i I.ilt 11'. (US) mSCnCaklM Ml Vof/nArix Dtiean 
Chnnd (V made arflioatioM miUrS 117 aciiii»t 71 I rother of 7J, in 
n^iivt of pfoprU tint Hf4i.! In namoof />— Onlcr in*yd In fnour of 
V— 71 lnflUut<''l A »uil for iio'yakion nftrr tlirrc 7/rW order 

{n«w^l did not 1 uid 7) ) 

7 (lOlSl A I n 1018 Safi 212 (213), roj/iM V C.wjrtt 


0 (19301 A I It 1030 Mad 43 (60 61) 112 Ind Cn 171 52 Mad 7B7, 1 rnAn/aso- 
ttiitraju T ^ara1atAra}u (In prowdinfis taVen under S 145 an 
adrciTC order pKised afiiin»t a Hindu father in poiscsMon of the pro 
pert} lioufiht on txihalf of the joint Hindu famit) is hndtnfi on his 
undivided sons thoufih thej were not parties to the proeocdings } 
(1923) A I R 1023 All 151 (162) 71 Ind Cas 402 45 All 300. Rnm Snlmi v 
Btnodf Dfl ar\ Ci} Mh 

[Srr also (1035) A I R 1935 Lah 115(118) l935CnCik 181,3/f llaya 
r Hiiran C/iand (2 J C S13 (513) (Bom), Dissented from ]} 


10 (1C03) 23 Bom 215 (220) 6 BomIiB932 Ra&ajiPaoi Liixiiandai 

11 (1920) AIR 10‘’0 Cal 820 (821) 00 Ind Cas SCO, Dharat Chandra \ Ham 

Sunder Clovdhury 

(192C) AIR 192G Cal 1022 (1025) 97 Ind Cas 73 Rol.m* Sondau Chau 


^1921) AIR 1921 Bom 207 (207) 45 Bom 1135 02 Ind Cai 224 1 enlafrsli 
JliTinl 1 lihiUi ^cnloteih (Injunction firanted bj Mamlatdar— 
Injunction order set awde in revision lii trict Deputv Collector— 


Article 47 
KoteS 



1166 To RECOVER rROPERTl COMl’BIt.1 D IN CrRTAIN ORDERS 


Article 47 
Notes 
3— 3a 


bo saiil to be bound by the Older within tlie meaning of this Article ** 
Thu-s, where an ordei is passed in favour of ^1, B and C as against 
D, and subsequently on a dispute between A and B, A hies a suit 
against B in lespect of the property , this Article does not apply as 
.4 cannot ha said to he a person liound by tho order 

\ jioison cannot also bo said to be bound by an order which is 
not suMistiDp on tfic date oj the snit^* 'Eutthei, the suit being 
practically to set nsirfc the older passed, the \rticle will not apply 
where tiieie is nothing to set aside 

3a. Defendant not party to proceedings in which order was 
passed. — In Jogendra Ktshore Boy Chou dhry \ B> ojendro Kishore 
Itoy Ghoiidhry,^ where tho plaintiff who was bound by an order 
iindei Section 145 of the Giiminal Procedure Code in favour of A, 
instituted a suit for recovery of the property against B who was tho 
adopted son of A, it was observed by the Full Bench that tho three 
years lule of limitation “applies to all persons bound by. or parties 
to tho Older and to any other iwrsons who may claim the property 
through any such persons under a title derived subsequent to the 
Older,’ and it was accoidingly held that the suit against B who 
claunod through A who was a party to the pioceedings m winch tho 
order was passed, was governed by Article 47 AVbere the defendant 
IS neither a party nor claims through a party to the prior jiroceed 
mgs, the suit is not governed by this Article even though tho plain 
tiff is hound by the order The leason u that the only possession 
which the plaintiff is bound to resiiect is that of tho individual m 
whose favour the order was jiassed * 


Ordor pissed by District Deputy Collector ?ieW to be without juris 
diction } 

(1872) 0 Horn H C R 424 (426) \ tmwiftthnTCtv Kttcheshvnr v WflrflVU’* 
Gopal (Case under Boinbav Act— Mamlatdar passed an order in 
favour of ono who was not a proper party ) 

(1889) 1899 Bom P 3 55, 7/asau6hm v LaKshman (Decision under Fottibay 
Msmlatdars’ Courts Act — MamlUdirs have no jurisdiction to take 
cognizance of suits arising out of disputed cl urns to redeem mortgage ) 
[See aUo (1910) AIR 1918 Cal 901 (902 90S) 42 Ind Cas 76S 18 

Cn D Jour 1021, IFar Mttlmmmad v Ilnyat Miihaimiad 
(1911) 12 Cn L Jour 47 (48) 9 Ind Cis 285 (Mad) GnHparfJifi?’n»» 

WjntT V Simhnrnppn Haidn') 

12 (1880)rCilLR219(255) 7 IndApp7S 4S\rl27 3 Suther 370 (P C), 

11 »s« T Iwirrriinnissn AAaloon 

(1927) A I R 1927 Mad 301 (305) 99 I G 5S2 /smnlsn Routlirr v Sadasita 

13 (1927) AIR 19^7 Mad 60 (52) 98 Ind C is 442 Prat^pn Stmhn Pajet Saheb 

V Sijiji ilnja Sal tb 

14 (19<!0) C Cal L R 93 (95) iuKktl Ckunler \ Mtrza Delnuni Jlo^sein 
(192G) M R lO’r.Cil 1022(1025) 07 Ind Cis 73 Pnhint Nandan v Jadii 

tmitliii Choudhurti 

(1912) IG Ind Cis 785 (786) (Cal) Thalun Chou dhttnj v Mnnrup Mahton 
(Noorli’r passed m proc^ings uuder S 145 tho proceedings licing 
dismissi 1 or dropped ) 


NoU 3a 

1 (1896) 2SCil73l (7S3 "S1)(P IJ) 

2 (16^0) 6 C.il Ij R 93 (95), Chttnder \ IfifM Delav-ar Jlosiein 

(1631)1891 Rom P J S8S { v Khandu ({obtaining order 

against 2l — B filiog bUit agunst G ssho does not derive title from A 
— Suit IS not governM 1\ this Article ) 



TiM I ‘ - ‘X Ml IT ot j T < OV'J Utvi I* |^ « M TU\ OIMU Is 1 If)" 
4. *' Or b) an) one clalmlnil crier inch person.*' — A I'rrvm 

i« ‘A 1 I r'\ n Iin ir- m w’m l»« l»i« lillr* tlitoiiuli llif* 

o'*./-* I \ n ..nnin',1 „r o”i/*Tt\i*o • Kit In* ti*lr inii-l l)i\p nri«rn 
ml r,urf I Ifr ft 1/t f !* (in |it« to 11 nnci 

» jl> 1 /-nl tlifr<1>» ol \ in til/ M«’nht<Ur « Conti for 

fin 1 I ho m t « <honi««-'*l <1 1 J In! “x | lonilirr It •iilKn]tirtitI> 

. h'Mn/>1 1 <Wioo oi hi« ftnl tl)o ]fo|«riv \m« miIiI m 

norutnn «f » ir'i <l<x-r/x. -»ti 1 wi. | urcli\nsl lij ( C «tiril X for 
|.rv<.r.kv m til no thin tilt 1-0 1 nt^ nftor U tnl ‘vj lom}* r 1*'% It ^\^^ 
hrll ihil t il/n\o-l hi» tillo i> )t onK (n>ni I Imt nlxi from //, tliit 
tbit titlo fir n» i* 'Ml (hii» «lori\r»I. tin -t U* tilrn is it stoml 
rnthffifiifff Ilf f. i o In foro iho r of tlin Mmilitilir’K 

Co irl ll it < n 1* n o *1 jw-rxin Kninil 1»\ llio or«l« r nnil I hit Vrltclo 
47 ill 1 n t n j.U * 

\ nnnot lo siid to cKitn tmilrr In-* and k tlirrcforo 

not Kniml h\ in onlrr n.;im’*t tlir Iittrr * 

4a. Order respectlnf! trust property against trustee — . 
Succeeding trustee, If bound. — S l-l'i of the Cnmiml I’roccthtro 
GwIp cm lie applttsl eirti to tni't t>ro|>or(iii There In no ju'-tifica. 
tinn for tlie M( m tint tt >•* onl> the inrltcnlir tniiloe who wis a 
partv to ft projccilin,' tinder Section 145 (hat niu*.t lie licld Iwund 
1)> that ordtr or 1)> the liinitition prcscnlMsI h> thu .\rticlc If (he 
Irustw puriwrlcd to act on liehaltof the truNt, tho proj'cr jnterprota. 
tion of tlic order will Iw tint the trust itself was a partj and must 
Iw lield I'ound h> tlie onler, and whichoscr tnistco ma> subsequently 

Note 4 

1 (lOOfi) !20 All 1 (3) 3 AU L Jour Cll lOOC, All W N 212 (P P) Sandnr Lat 

r Chhitfir ifAl 

(1022) A 1 11 1022 l’4t C3 (f.:, ffl) f.5 Ind Ci* 2CC 1 put 171. Kal, Dayat 
r P^riliOil 

(1010) 7 Ind C IS 181 (185) (Mad), V .li/Aa Velfmta 

(1691) 18 Bom 349 (351,355) 1803 Bom P J 209. ifeipw A/o/iadnj, v Vnftrt- 

da}\ Vasudeo (As.st{;nco,) 

2 (1800) 2 1 Cal 731(/3i, i39)(I 11) J oyfndfft Ktshorf I*oy Chotedhufy v 2?ro— 

jenJrn AuAor« Ju>y CIioi«/Iiry 

(1010) A I R 1030 Pat 020 (010) 15 Pat 491 ICO lud Cas 29, Uunjnfal t 

Sagar ifal 

[See (10'20) A I R 1920 5Iad 615 (515) 5G Ind Cas 675, Solax Ammat 
V Jogx Chetty (Criticised in A 1 K 1920 Mad 33 (12) ) 

(1895) 22 Cal SCI (371), 5<MAt Jihuietn GuAa ▼ Cowart Ckunder 
Sliahn ] 

3 (1004) 0 Bom L R 305 (300) linn ZVidn t Dhondo 

4 See (1892) 11 Cil L R 122 (124), Hfttnbrokmo ChucLerbnlh y £iiiiii ^nrmo- 

kar (Ca^ decided under Ciiil Procedure Code. S 11) 

(1875) 24 Suth \V R 129 (120), Shnxkh Wahtd Ah v Xauth Zoornho 

[But see (1870) 14 Suth W R 895 (S9C) LtXhraj Pay v ConrI of 
n’nrd* (Where a z.»nnnd\r lets biscstatc m (arm (or a term 
of jears and so dc1e);ates tho whole o( bis rights, privileges and 
immunities to another person, he becomes himself bound by ati 
adverse decision under Act 4 of 1840 to which the former was n 
part) )] 


Article 47 
Notes 

4~4a 
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Article 47 
Notes 
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be sxkI to be bound by the older within the meaning of this Article 
Thus, where an ordei is passed in favour of 1, B and C as against 
D, and sub&equoDtli on a dispute between A and B, A files a suit 
against B lo respect of the propettj , this Article does not applj as 
4 cannot be said to be a iierson bound b> the order 

\ person cannot also bo said to bo bound by an order which is 
not submtniff on the date of the Further, the suit being 

practicallj to set aside the order passed, the Article will not apply 
where thcie is nothing to set aside 

3a. Defendant not party to proceeding in which order was 
passed. — In Jogendra Ktshore Roy Choiidhry \ Biojendro Ktshore 
Roy Ghoudhry^ where the plaintiff who was bound by an order 
under Section 145 of the Criminal Procedure Code in favour of A, 


instituted a suit for lecovery of the property against B who was the 
adopted son of A, it was observed by the Full Bench that the three 
years rule of limitation “applies to all persons bound by, or parties 
to the order and to any other iiersons who may claim the property 
through any such persons under a title derived subsequent to the 
order, and it was accoidingly held that the suit against B who 
claimed through ^ who was a patty to the proceedings in which the 
order was passed, was governed by Article 47 Where the defendant 
IS neithei a ]iatty nor claims through a party to the prior proceed- 
ings, the suit IS not governed by this Article oven though the plain- 
tiff IS bound by the order The loason la that the only possession 
which the plaintiff is bound to respect is that of the individual in 
whose favour the order was passed * 

Order passed by District Deputy CoReetot held to be vritbout jaris 
diction ) 

(1879) 0 Bom 11 C R 424 (420) l*«jitrtnrt<Jinrni Eachtshiar V Rarayan 
Copal under Ikimbvy Act— SKmlitdar passed an order in 

favour of one who was not a prop^^ party ) 

(ISS9) 1889 Bom r J 55 BaMubhnxs Lahxhntan (Decision under Bombay 
Sl&mlatdars Courts Act — MamUtdars have no lutiadicUon to take 
cognizance ol suits arming out of disputed claims to redeem mortgage ) 
[Sre also (1018) A 1 R 1018 Cal 901 (002 903) 42 Ind Gas 7CS 18 

Cri h Jour 1024, For iriihammarf v Uayat Muhammad 
(1911) 12 Cn L Jonr 47 (43) 9 Ind Cas 285 (Mad) Oangadharam 

Axynr T Rantarnppa Wnidu ) 

12 (1880) 0 Cil L R 249 (255) 7 Ind App 73 4 Sar 127 3 Sutber 370 (P C). 

ll ijc V imrcmnnissa AAafoon 

(1927) A I R 1927 Mad 304 (305) 09 I C 532 Zsmnlsa Roitfl.er v Sadanta 

13 (1927) A I R 1927 Mail 50 (52) 98 Ind Cas 442, Trampa Simha Paja Salub 

v Sitijt Ilnja ^akeb 

14 (1850) C Cal L B 93 (95) Clttmlerv Virm DclnHai Iloxsein 

(1920) A I R 1920 Cil 1022(1025) 97IndCas73 nohxrn Ban Inn v Jadu 

Chouilhury 

(1912) IG Incl Cas ’•35(730) (Cal) Tliatuw Clioiidliwry v Manrup l/a?{fon 
(No order pavsid m proceeding-, imler S 145 the proceedings being 
dismissed or dropped ) 

Note 3a 

1 (180f) 23Cil73l (7S3 731) (P Jl) 

n noon ^ I r . » — , ^ pelavnr IIoMexn 

tf« (vl obtaining order 
not derive title from 4 

— oim Is not govern«*d is this Article ) 
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< “Or bj- unj r*)* cla!*nlTiC nrd^r •nc*i person." \ j-'r-m 

1« ri. I M ' » ’ n ' •’ J ’ll* > t » t *1" 1 1 n. utl tllf' 

! ' fc 1 I I' I » 1 •’ fj •{ I \\n ‘xrprn 

»T/' ' I 'f I l t> r r f ‘ * t t *^1 » 1 I « j 1 }* f lx t/» // nnd 

• Ilf » I ' *%• MT • ( rl / r |x> t.jntj 

•.♦i 1 1 w • • < t, itr • /; •iiinr.jcmtl) 

(' X ' K f r . *• 1 I' »' I T J.. rt\ »\-XS » .1 I III 

fjr. ‘i ' « r M I >» J Tr' l\ < < XIHll A fof 

J... I -I fl s 1 \ •» »*1<-T '1 *^1 ‘M ll» f I**'*'*! It XXII 

}rni‘<>t< / x'l >1 '' hfr ill'ilfi tri'in Jl, lint 

IM' t f *. '» !.> • - I • itj« »t l« tiliu ii II ••loi'»l 

ft , , 1 /^ , < f I / »r I I r N * fc tt <• •’* 1 f < f tlif* Mitnlililir k 

r>M i*t»ic t »T rllxH'* ‘Tilf-T nn I lint \rticl(‘ 

4“ <11 1 f ‘ ti] , * 

\ 1< ». t < a* 1 ■ l.r . M 1 I > f’x 1 1 n 1^-r 111' I*""*-** iii<! H lliorcforo 

r n»r *.11 X h-l . • l<i » X • o litl't • 

< 1 . Order rc.prctlnd Imit property oiS-ilnst trustee — 
SncctedinC tmttre. If bound. - If.oftl.rCnmunl rroerduro 
c.lr. r.n I- »1 il r.1 -vn l-i In >1 |Il'|«’lllr- Til. TO K m> Jintirici. 
tlm Ir III- .irM llnl 11 1- .nil' Ilir I 'tUr'd'r Ini-l. r "lio "is n 

pirn I.. . I 11 . ..rl'i ‘~i-n..n If. tint roust Is. Ii.lil loun.l 

lij tlisl ... 1. r .11 111 111" Inn' 'I I'll I rrvnissi I.' tins .\rticle II the 
tru...- pur, . 1 , 1 . 1 1 1 .n .m Ulnll of ll.r tru-t. tl.r pro|s'r interprcln. 
Ini ..I tlin . 11 , In "ill In tint III" tni't tli-ll "is a ptrtj and must 
In lirl n„ 111) tin oiilrr. ap.l "li ieli.-'cr imsire tin) sulroquentl y 


Hote 4 

1 (lerUMIMO ialll"> ■.'<'< iw All Mb 2.2 II ll),War£«I 
Its.li; .'in'.’/l l'nrlirT.rsl .sla'K.. ■ ''a* ■'<■ 

mto, ■ 7.',; '.''Vln' ) (Ml r,’"7/4s 'S,.'“tMX. . t/ata. 

IS It in US ( IM, T-'') iwm I .» -’V . ^ 

2 |.1> , ™ r wf /Oto.*.. A..vn <M, CtaudSan, , 2,.a_ 

jfnSrn hulort oa, irr> lud Cn 20, .Vnnj^tjfal v 

(i9v-)Aiju‘pjr.i'4trJJ{rJ0) *"* 

sSnjnr tfrti ^ ^ ,,,, (375^ Solat Ammat 

' ' 1920 Jtad 33 (42) ) 

* . feiiAa T Gtxjni* Chiinder 


(lOO.ICIlimL'li'aoKSOr). '"'“""'V "cArfoeaU. V iaiiuiama- 

S.s(18S2) 11 Csl L 11 122 l‘2 ) Code. S 11 ) 

lar (Cjso d ciclc'fl ll'flfcu/Jli' Aaulft ^oorafco 

(1675) 21 fiulb W It 123 ^ ^gj^j Ulhraj roj/ v Court of 

(But »— ’4 pul" ' * ‘ in farm for a term 


rights, privileges and 
bimsclf bound by an 


ich the former was a- 


Artlcle 47 
Not«s 

4~4a 


partj }] 
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Jirtlcle 47 
Hotes 
4a-6 


ni^ a f-iiit to yfi a-jjtl** that onl»‘r will rcallj bs acting on b“haU of the 
trust* 

6. “Order respecting the possession of immoveable property.” 
— Thf oriVr, KO as to como svitliin the scope of thu \rticle shoull 
\>f, onr — 

1 rt-spcf tmg iirj^-jfssion of immovable property , and 

2 jns-ic<l under citiicr of the tsso \cU mentioned in the 

Article 

T!ir jiirii licLton to jn-ss an order relating to po^'>e,sion is guen 
under the Criminal Procciluic Code b> ‘'ection-j H’j, 146, 147 and 
622, an 1 under the Iloiuba^ Manditdars' Courts Act h> Sections 21 
find 22 (for %\ Inch w c Koto 6) 

Ordz-j pnn'u'tl nittler Section 1/5 Criminal Procedure Code 
Under Section 146 a Magntrato is icquirod to give a definite 
finding as to winch of Uio imtics was m po->-.cssion of the immovable 
pr()|inity on tho date of the prcliininar> order Such a finding h to 
ho based on projior inquiry and on a consideration of the effect of all 
avail ihlo ovideneo ‘ llonco an order of a Magistrate which neither 
dispoiHossos tlio plaintiff («oo proviso to sub section 4 of Section 145), 
nor maintains tho defondantn iKissossion to tho exclusion of the 
plamliff (kco «uh soction G of Section 145), is not an order respecting 
ilui possession of unmovahlo pioiKiity and will thorofoie not fall 
within this Article* Thus an order nwelu dismissing the complaint 
lias hnon hold not to amount to an older ‘ respecting tho poise> 
•Kinn ** Sunilarl), un oidor mciolj carrying out tho dooioo of a Ouil 
Com t IS not ono ” icspocting tho jiosscssion of tho pioporty But 
an iiH'guUiity that does not occasion a failuio of justice m passing 
an order does not rondoi tho ordoi a nullity A suit hiought thioo 
ynars after suclt an ordoi wiU Iki hanoil * 

Note 4a 

1 (1010) A I U losr Mill 1B3 (IfiO) 101 Ind Ca» 231 Jn?al?toi7i&nI giiin v 
I crinthmilt Sailm 

Note 5 

I ‘iff tlifl Author*’ Colo of Criminal Proco4«ro Tol 1, Sfction 145 Note 51 

J (me) \ I U 102 r Osl 1022 (102s) 97 Jwl Cm 73 /to/din NrtJirfrtii Chau 
(i/iiirt > Jn hi Ann Mn C/«ii lU t}i 

S (1012) Ifi In i Cl* 7S5 ("SO (Cil) Ti Chnudhnry v Manrup Mahton 
(ISrO) 11 Riitli At U i"7 (178) JfnnonfllA C/iouff/oiry V Ilmee I nil Shaha 

Si(1020) V I It 1029 Alai SS (40) 111 Ind Cas 152 ylinjnrsaiiit T7i«trtii v 

/ II lablizi Iro Am hi Oarti 

4 (ISlR) A I U 1018 C»l 001 (SO 2 901) 42 Iiul Cis 7f3 18 Cri L Jour 1021 
lor Ifiil Zimina I ‘tzibz* r /fnvzii irolmmmnd Snlm 
(ISir) \ 1 It ISir Alai S20 (S2l) as Mad 132 21 Ind Cas 601 Pnrasn 
rniiovzia 2 iiizirtinn fralH 

(lOU) 0 In I C «* 2SS (2Sr) 12 Crl Ii Jour 47 (Mad) Cnngn fnrnm Iyer v 
(102') 
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Of if-r vr JfT W/ion J4f Cttvtral I rt^f lure Ccv/f * 

If in t] f' iPTii T% »nlfr » il •»y*ion 4 cf Svtion ll’i tlio 
^l» ‘‘nl'' <W 1 •» tl -<1 t mo of tl r inrli*^ was in notml j' 0 "r«':ion 
c' ll o f 1 yt of tl o li«j to on ll f dnfo of tl c I rrlitnimr) order, 
or if tl o Mtc ‘ fntn i« ril lo t •I i«fj I m e^lf to tvhirh of them 

wa« m » ^ , to M r Section IIG nUach tlio 

irnjyrli \nl «1 f-ro « ^l■l » mto | ■v«*f « an or ler for nttaclitnent 
It i« not an orler rr<j*ectinc iir>^-r^«jnn tin! therefore Ihii Arliclo 
l« not nj j hell 1" * The m^on )« ihtt the order contcini fated h> 
lhi« \rlie]e i« an nrxler lel erel j one of the j irtir^ ti adjurf^ed to le 
in po% e tirn nn 1 i« miintitnel m |o^«e«iioii until evictul in duo 

course of li\i * Tl e tif>««e«-«mn of the t« in such casts a 

JOS ion < n l>el ilf of such of the riinl claimant as inif,ht cstihhsh 
a ri^ht to I'o'-ie'sion on his onn account ^ 

Order vn ler Seclxon J47, Crininiif Proce lure Co le 
While ‘^tion 145 deals directly iiilh /oiiciitort of land and 
\ratcr ‘Vclion 147 deals i\ith dLsputoa regarding rtghts of user of 
land and water and iho onler i asscil h> tbo Magistrate after inquiry 
IS an order not of losses ion !)ut of frohthiUon of either inter, 
fcrcnco or exercise of sucli right It is, therefore, doul tful Mhctlior 
such an order luIl fall under this Article* 

6 (ISCM 3 Acra C5 (CC) Chu} VuUt KhvroUt 
{IsriSOAlirOdSa) ItrAtlWNSU roitram* r-melicT Laf;» t Sri 

CirdJiarjj* {I ropcrly wouM Bot l< forfeited to GoTcrnmeBt ) 

(18"") 1 Atad 803 (311) 2 led 3ur 39, ^tilondammol t rerwuimy rilffli 
(1303) 2'* Sfad 410 {il9) r^}ahofT<nXalagtT\y Jiotayolh 
(1901) 29 Cal 60 (68] 5 Cal \\ h ICO DeoAarain CAoird^vry ▼ 11 rl& (In 
the ca»e the question isbetber Ait 47 irould apply wa$ not deeiJ I 
5reAin 1321 Cat S94 ) 

(See (18"4) “ % ^\ P It C R 35 (37. 39) XHirpa t A/onjoI 
(1911) 11 IndCaaSS" (887) 12 Cri D Joor 403 (Lab) J,Io}ar Bwgh 
T imperor] 

C (1637) 20 All 120 (122) 1837 All W 214 Cejirom* Ranclior Laljx v Rri 
CxrdhaTi]} 

(193G) AIR 103G Oadh 397 (333) 104 lod Caa 118 12 Luck 371 rratal 

lialaittr'r Jagatjxl Sxrfjh (When tbcrc is no such order Art 47 
does not apply ) 

7 (1929) AIR 1929 Mad 33 (41 42) 111 Ind Cas 1S2 ^lajiarsirami 

V Ramabhadra Ratdti Oaru (AIR 1920 Mad 545 Criticised and A ul 
followed ) 

(1920) A IR 192G Cal 782 (786) 35 Ind Cas 117, Abinash a Torinl Cl.ar« 
(Case of attachment under S 145 (4) ) 

(1910) AIR 1310 Cal 751 (752) SI Ind Cas 242 Rrojendra Xtsl c-rc v 
Jlftaraf C) andra 

(1921) A I R 1321 Cal 584 (58C) C6 Ind Gas 433 Soraf Cftanira A'a 
Bill abaft Debt (28 Cal 8C isplalned and held obsolete ) 


[See (1922) A I B 1322 Cal 419 (421) 49 Cal 544 C5l 1 - 

Panna Lai Bistcas t Panchu Buidas ] 

8 See however (1607) 20 All 120(128) 1897 All WN 214 Conyat 

Laljiv SrtGxrdlanji 


Article 
Noto B 
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Article 47 
Notes 
6—7 


6. Order passed under the Mamlatdars' Courts Act respect, 
ing the possession of property. — An order which a Mamlatdar 
can, under the Bombay Act 2 oC 1906, pass on the question o£ 
possession may, having regard to the different Sections of the Act, 
be divided into the following classes 

1 Orders restoring possession to a jilaintiff who has been 

dispossessed otherwise than in due course of law within six 
months before the suit, or, where a plaintiff s possession has 
been obstructed by a defendant within that period, orders 
issuing injunction to the defendant and thereby confirming 
the plaintiff in possession , 

2 Orders rejecting the plaint for default , and 

3 Orders rejecting the plaint on the ground that the plaintiff 

has failed to prove all or any of the issues laid down m 
Section 19, dausea (a), (b) and (o) 

Section 22 provides that where a party is either restored to 
possession or confirmed in jiossession by means of an injunction by 
the ^>Iamlatdar, such jiarty shall continue in possession until ousted 
by a decree or order of a Civil Court This Section has reference 
only to the first class of these orders The second proviso to the 
said Section makes it clear that it is an order of this kind only 
which, according to the Act falls within the category of the 
Mamlatdar’s decision respecting the possession of anj property 
This Article, as seen m Note 5 ante requires two conditions to be 
fulfilled before it can be applied, namely 

1 that the party suing should be hound bj the older under 

the Mamlatdars’ Courts Act, and 

2 that the order should be respecting possession 

And Section 22 of the Bombay Act explicitly points out the orders 
to which these two conditions appl> They must belong to the first 
of the three classes mentioned above It follows from this that the 
three years' period of limitation prescribed in Article 47 does not 
appl> to orders belonging to the second and the third classes ^ 

7. “To recover the property ” — ^This Article applies where the 
suit is one to recover the propQrtj comprised in the older A suit 
for the decKration of right to the property is not governed by the 
Article * "Where property has Iwen attiobcd under Section 14G of 
the Cnminal Troceduro Code, or a receiver has been appointed for 

' Note 6 

1 (1901) 28 Bom COl (COO CIO CU GI4) C Bom L R C12 (F B), Tularam v 
JIrtr* (25 Bom 82, Overtnlod ) 

(1921) A I R 1921 Bom 207 (207) 45 Bom 1135 02 Ind Cas 224. rfnTrt;cs7» 

V Bhthu 

(1931) A I R 1931 Bom 250 (25G) 185 lud Cas 427. Bnllappav Tippan 

Goicdn (Order denying a nglit of wa> is anorderresper tingposscssion ) 
(But tee (1883) 1883 Bora P J 131, Chinlo v 1 ishnti (Impliedly 
ovcrral d by 28 Bom COl (F B) )) 

Note? 

1 (1006) 35 Cal 851 (657), Eilirtn CAandra Saman/a V Ntltnont Stn!77i 
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tho proi>crt> under tho samo Section, the i)roi)crt> i<i m aulodia 
legit on IwliaU o( tho rightful owner Tho rightful owner i-j not in 
such ca'ses, under nnj obligation to bring a suit for iKjsscssion of tho 
projwrtj It M sunicicnt if ho establishes liH right to tho projiorty, 
and if ho docs 'O, tho attaching G>urt is Ixjund to deliver tho 
propcrt> to him This Article will not appl> to such eases* Tho 
expression to rccoacr’ rcallj |X)ints to and implies that tho recovery 
of tho proi>crt\ must Ixi tho relief that is claimed in tho action 
against tho other partj to tho suit, namcl> tho defendant, and, 
taking into consideration tho whole of tho language of that clause, it 
13 ahundantlj clear that thisi Article was intcndeil to applj only to 
eases where hj tlio order of tho Magistrate ixj'iStssion has been 
confirmed or given to tho other partj to tho suit, and it therefore 
l)ocomcs ncco-isarj for tho intending plaintifT to instituto a suit for 
tho rocoverj of that proportj from tho optxisito partj * 

! and B aro joint owners of properties \ and Y An order is^ 
made against I and in favour of B m respect of property Y confirm 
ing Bs jiosscssion I sues throe jears thereafter for partition of 
Ins share in propeitios \ and Y Is tho suit barred? It has been 
held that it is not barred, on tho ground that a claim for a share in 
properties \ and Y is not a suit for tho recovery of the property Y 
jn respect of winch tho order was passed * 

Supjiose now the order was passed m respect of both the proper 
ties \ and Y It has been held by the High Court of Bombay that 
even m such a case tho suit is not barred * It was observed as 
follows — 

"A suit for the partition of property comprised in the Mamlat 
dars order is not properly designated as a suit to recover such 
property, and whether that propertj is tho only one of which 
partition is claimed or whether it is only one of such properties is 
not a material question m this connection 

The High Court of Calcutta has, on tho other hand, dissented 
from the Bombaj view and has held that the suit will be barred 
under this Article " It has been held bj the Judicial Commissioner s 

2 (1929) AIR 19-29 Mad SS (41) 111 Ind Cas ISS Alagarswami Theian v 

Hamabhadra Naidu Cam 

3 (1929) AIR 1929 Mad 88 (41) 111 Ind Cas 152 Alagarsrcam Thetan v 

Bamabhadra Naidu Garu 

4 (1880) 5 Born 25 (20) Bhagujt t 4nta5a 
(16S0) 5 Bom 27 (29) Shnram v Narayan 

[S« (1901) 2G Bom 14G (149) 8 Bom !• B 594 Bkimappa v Irappa 


Cnmmal Court in respect of a part of the property has not 
been challenged by suit within three years )} 

5 (1890) 15 Bom 299 (305) Paras^ram /olAwial t ilalfima 
G (1930) AIR 1930 Cal G12 (014) 12S Ind Cas lOG, dtale Sunarn t Tahb 

Jluisain Vui 


Article 47 
Note 7 
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Article 47 
Notes 
7—9 


Court of Nagpur^ that the expression “right to such property” m 
Section 28 aiiie includes the right to pint possession and that a 
person whose right to joint xiossession is extinguished by the expiry 
of the period fixed by this Article read with Section 28, cannot evade 
the operation of this Article by framing the suit as one for damages 
of his share of the produce, inasmuch as the right to claim damages 
19 not separate from the right to claim possession or joint possession 
The High Court of Allahabad has also held that the words “to 
recover property ' would include the recovery of property both 
as full owner and also as joint owner ® 

8. Article 47 and limitation prescribed under local or 
special law^ — Under Section 29 ante, where anj special or local 
law prescribes for any auit a period of limitation different fiom the 
period prescribed therefor by the Limitation Act, the suit is governed 
by such special or local law For cases wherein the special or local 

\.Iaw has been applied, see the undermentioned cases ^ 

Where an ouster of the plaintiff tabes place under the jirovisions 
of the Bengal Tenancy ^ct, 1885, on a date antecedent to the date 
on which the Magistrate makes his order, the limitation prescribed 
by Article 3, Schedule 3 of the Bengal Tenancy Act begins to run 
against the plaintiff from the date of the actual ouster The limita- 
tion, which thus has begun to run against the plaintiff, does not 
cease to run and tbo plaintiff cannot have a fresh start of the 
limitation from the date of the Magistrate’s oider ® 

9. Final order, the atartlng point of limitation. — Before 
the amendment of tho Criminal Frocedure Code in 1923, orders 
under Section 145 were not subject to appeal, review or revision 
Hence, under tho unamended Code it was held that for a suit to 
recover property in resiiect of which an order under Section 145 had 
been passed, the period of limitation ran from the date of the order 

(19351 163 Infl Cas 870 (371) 39 Cal W N 853 (356 856) Jonesh Cknnira 
V Surf Chandra (AIR 1930 Cal C12 Follo^yed ) 

7 (1930) AIR 1950 Nag 142 (143) 122 Ind Cas 270 26 Nag L R 160, 

Ja^niram^ Ptlai 

8 (1937) AIR 1937 All 300 (303) 169 lad Cas 125. .Vt Jmdexi Kiiarxv 

Da'kiliintlhn 

Note 8 

1 (1865) 2 Suth W R 162 (162) Lyonx v Raj Chunder SInKeressvr Roy 
(Dispossession under Act 4 of 1840 — Gise falling under Bengal Rent 
Act, 10 of 18o9, 8 23 Cl 6 — One ywr s period of limitation under 


2 (lOOO) 29 Cal 60 (88) 6 Cal W N ICO, Deo Naratn Chowdhtiry v Well 

CJm also (1933) AIR 1933 Pat 221 (229) 12 Pat 261 . 149 Ind Cas 
561, Jurnunn SimjA v linnisArcUi Singh ) 
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of tlip M-xt^islmtc * Now liy tho Amcndinc* Act of 1923, a revision 
In the High Court is allowed on an order passed bj a Magistrate 
under Section 145 Ilonco tho cxpre.3ion “the final order” will 
coicr an order passed in roMsion 

A final onler, so far as Section 145 of tho Criminal Procedure 
Code IS concerned, should embodj a definito finding as to uhich of 
the parties n as in pejvsrion of tho subject of tho dispute on tho dato 
of tho prcliminarj order ’ Hence, where no final ordor in this sense 
13 pas-iod,* but onlj an onler is i>asscd wherehj tho proceedings are 
mcreh struck off tho file* or the cotnplaint is dismissed,^ it will 
not ho a ‘final order within tho meaning of this Article Similarly, 
It has been held that a verbal order will not bo governed by this 
Article 

The smt to rocoa cr tho propertj , tho subject of tho dispute, must 
bo brought within throo jeara from tho dato of tho final order m tho 
ease* A partj cannot, h> taking tho law into his own hands and 
forcihlj ejecting tho other part> who was successful in tho pro 
ceodings under Section 145, eoahlo himself to bring a suit for declara* 
tion or enlarge tho period of limitation prescril>ed by this \rticIo 
An order in faiour of tho defendant was passed on the 9th of March 
1914 under Section 145 agato>t 4 After his death, the plamtilT, 
who was claiming tlirough ^4, forciblj dispossessed the defendant 
The plaintiff w as cons icted and tho defendant was restored to jkisscs 
Sion on 8th September 1919 under Section 522 On 9th March 1920, 
plaintiff brought tho present suit for a declaration of his right It 
was held that the plaintiff could not by bringing a suit for merely a 
declaration, enlarge tho jieriod of hraitation ^ 


Note 9 

1 (1008) 12 Cal NS N 810 (811) Jajannalh Martenrt t Ofidal Coal Co Ltd 
(1018) AIR 1018 Rat 501 (50») 4S led Cas 955, Lachman Singh v Dxltan 

Ah 

2 (1023) AIR 1923 Mad 21 (21) 71 Ind Cas 508 21 Cn L Jour 156, 

Shukulaihi Ilowther \ Gulam Sloxdeen 
(1023) \IR 1023 Mad ISO (181) 71 lod Cas 112 21 Cn L Jour 61, 
I'lropjM T Kalhaijee Immal 

(1903) 7 Cn L Jour 336 (337) 7 Cal L Jonr 369, Arju ilea 7 Arman ilea 

3 (1378) 20 Suth \V R 31G (317), Mcrsalirfr Jli v A'und hxshore 
1 (1365) 3 Suth \V R 171 (171), D jram Sahoo v Deebee Sograh 

5 (1012) 16 Ind Cas 735 (736) (Cal), ThaKun Chaudhurg 7 Manritp Motion 
(Proceedings uuder S 115 — Complaint dismissed as plaintiff failed to 
provo possession— No other order pa^^sed — Art 17 docs not apply to 
such dismissal order ) 

(1860) 11 Suth NV R 477 (478), IlurronathChowdkury 7 Uuree LaXl Shaha 
6a (1807) 2 Agra 26 (23), Hukttm Ganga Pershad 7 Jfoulii ilahomed Kootoob 
Hum 

0 (1921) AIR 1021 Cal 277 (279) 66 Ind Cas 923, UaAarajah of Cooch Behar 
V ifahrndrrt /laiijan Riiv (Suit filed within three years ) 

(1921) AIR 1021 Rom 207 (207) 15 Bom 1135 C2 Ind Cas 221, Fenlafeih 
Petal V RJiilu 1 (Do) 

7 (1923) MB 1023 All 151 (152) 45 All 306 71 Ind Cas 402, Ram SaAai 7 
BinoJe Beharx Ghosh 


Article 47 
Note 9 
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Article 47 10. Article 47 and Section 28. — Section 28 enacts that at the 

Hote 10 determination of the period Ucaited by the Act, to any jierson foi 
instituting a suit for possession of any propertj , his right to such 
projiertj shall be extinguished If a person, therefore, fails to bring 
a suit to recover the jirojierty withm three years of the order against 
him, his right to jiossession is extinguished ^ In fTisev Ameerun 
mssa,^ their Lordships of the Privy Council held that possession for 
three years under an order of a Magistrate in a proceeding under Act 
4 of 1840 did not create a title by prescription This decision was 
given vjhen the Limitation Act of 1859 was m force That Act did 
not contain any provision like or analogous to the provision of the 
present Section 28 Hence, the successful party in the proceeding 
before the 'Magistrate did not acquire a title good against all the 
world by the mere la]ise of three years For, except by application 
of Section 28, there is no extinguishment of right of property vested 
in one person hv a mere lajise of time * 

As to the effect of not bringing a suit by a person against whom an 
order under Act 16 of 1838 was passed, within the period prescribed 
by clause 7, Section 1 of the Limitation Act of 1859, see the cases 
cited below * 

Section 28 does not apply to parties who rely on actual possession 
which has never been disturbed Thus where in spite of an order a 
party remains in actual possession, the Article has no application 
and consequently the non institution of a suit v.iil not extinguish 
the right of the party under that Section * 


Dote 10 

1 (1912) Ind Cas2l (25) (Mad) hatiuim v MuOnan Ohetty 

(1920) AIR 1920 Mad 545 (545) 56 led Cas 675 Solot Amntol v Jogi 
Chettu 

(1012) 14 led Cas 566 (567) 1912 Pun Be No 84 Shagn.nndasv Bhanamal 
(1030) AIR 1930 Nag 142 (143) 122 Ind Cas 270 26 Nag L B IGO Jagal 

ram v Pitot 

(1935) AIR 1935 Pat IGl (1G5, 166) 155 Ind Gas 1001 14 Pat 421 Nando 
Kahar 7 Sr» 13hvj< Naraxn Sxngh (Profecdiogs under S 145 Ct 
P 0 between A and B — Order in favour of B — After three years C, 
landlord of B, getting possession from B under Civil Court decree — 
brought suit against C — Held barred ) 

(1937) AIR 1937 All 300 (303) 169 Ind Cas 125 3/1 Jaiden Kuan v Da? - 
shim Dm 

2 (1879) G Cal D R 219 (255) 7 Ind App 73 4 Sar 127 3 Suther 370 (P C) 

tSr(! also (1831) 5 Bom 337 (390, 392), LiUu v Annajx ) 


4 (IS90) 15 Bom 299 (303, 301) Parashrom Jrlhwal v Bal Uma 

(1899) 14 Pom 3"2 (370 377) 1889 Bom P J 305 Bapu Khan lit v Ba;i 
Jirrtji 

5 (1895) 20 Bom 270 (27 1) 1897 Eom P J 33, Knxhnncharjja v Linga^ra 

IS« alv (1911) 9 Ind Cis 285 (236) 12 Cn D Jour 47 (Xfid) f.a«90 

ilhara»i /jjer \ San1ara]pa Naidii (This point was not 
allowed to lie nrgned )) 
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48.r For si^ocificjThroo years, 
moveable proport)’ 
lost, or acquired by 
tbeft, or dishonest 
misappropriation o r 
conversion, or for com- 
pensation for wrong- 
fully taking or detain- 
ing the same. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Specific moveable property. 

4. Specific moveable property lost. 

4a.Suit to recover specific moveable property. 

5. Acquired by theft. 

6. Acquired by conversion. 

7. Wrongfully taking op detaining the same. 

6. Conversion by a carrier. 

9. Starting point of limitation. 

10. Raving the right to possession. 

11. “In whose possession it is.“ 

Other Topics 

Articlo 48 or Article 49 — Which Applies — Test ... S>.o Note 7 

Conversion need not be dishonest . See Note C, Pt 4 

Government Promissory Notes and share certificates are specific moveable 
property See Note S, Pts 11, 13 

Monej — Whether specific moveable propertj See Note 3, Pts 3 to 7a 

Standing trees or standing crops See Note 3, Pts 15,16 


When tho person 
having the right 
to tho possession 
of tho property 
first loams in 
whoso possession 
it is. 


1, Legislative changes. 

Act 9 of 1871 

Article 40 of the Act of 1871, corresjKjnding to the present 
Article, prescribed tho limitatiOD for suits “for moteablo pro- 
petty acquired by theft, extortion, cheating or dishonest mis- 
appropriation or conversion” a\hich were all offences under the 
^ Act cf 1877, Article 48. 

Same as above. 


Act of 1871, Article* 47, 46. 


47. — For lost moveable property Three years 
not dishonestly misapproprutcd or 
converted 

48 For moveable propertj acquired Ditto 

by theft, extortion, cheating or dis 
honest misappropriation or converMon 

Act of 1659. 


When the property la 
demanded and refused. 

Ditto 


No corresponding provision 


Article 48 



Article 48 
Notes 
1—2 


1176 Relief in kespect op specific moveable property 

Penal Code. It was held that the Article provided for a case 
in which a suit was broi^ht to recover moveable property 
acquired by a criminal offence ^ 

Purther, the slatting point of time for such suits was the 
date "when the property was demanded and refused ” See the 
undermentioned case.* 

Act 15 of 187? : 

Column 1. 

(a) The word "specific” was added before the words ‘‘move- 

able property ” 

(b) The words "or for compensation for wrongfully taking or 

detaining the same*' were added 

(c) The words "extoition, cheating” were deleted 
Column 3. 

The words "when the property is demanded and refused” were 
deleted and the words that now occur in the third column 
were substituted therefor 

2. Scope of the Article* — ^Tbis and Article 49 apply to suits for 
reliefs in respect of speci fic moveable property ^ Further, they apply 
only where such property has been wrongfully taken or wrongfully 
detatned ® But they differ in two important respects 

1 Article 43 applies to suits for reliefs in respect of particular 
kinds of property, namely property which has been lost or 
acquired by theft or dishonest misappropriation or conver- 
sion,^ while Article 49 applies to suits for reliefs in respect 
of specific moveable property other than those specified in 
Article 48 * 

2 Article 48 applies only where the plaintiff has a right to the 
possession of the property in respect to which relief is 


Article 48 — Note 1 

1 2 Cal S93 13941, itagivumom ^ WUmoRv ISalt for money obtained by 
collusion and frand ) 

2 (1612) 1872 Fun Be No 23, Gyan Chand v ^ohumda 

Note 2 

1 See Note 3 infra 

2 Set Nolo 7 infra 

3 (1920) 4 I R 1920 Pat 333 (403) 55 lud Cds 113, Lodna Colliery Co Ltd v. 

Bfpiii Behary 

(1910) 7 Ind Cas 447 (447) (Bom), Uaganlal Bhukan Das v Thalcurdas 
Virjibhtthandas 

~ 13 114 Ind Cas 

Sen 

afaeul Khan v. 

4 (1932) A IR 1932 An25G(259) 130 Ind Cis 809 54 All 407, ^ripa Ram v. 

Jvuntfar Bahadur 

(1930) A IE 1930 Bom 822 (325, 820) CO Bom 818 105 Ind Cas ISi, 

Talyar Rlmn v Oatiga Das Dwarha Das 
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clauncd * Article 19, on the other hind, ii not confined to 
such ci«c<’ Tlio jdajntiff ncctl not ntccscinlj lio a person 
cntJllc<l to tlio losccesion of such projKrtj * 

3. Specific moveable propcrty> — It Im been held m a number 
of cases tint tlio word “specific*’ applies to property of which ono 
mi} demand tho dclncr} tn fpircte* In some cases it Jias been 
held that the word "specific" rncrclj means “that can be specified ' * 
A s7iarc in si'ccific mo\eiblo ]iro|)crtj cannot ho said to ho itself a 
specific" moi cable proitert} in either of thcao senses 


5 Note 10 tii/rrt C S«NotolOin/ro 

Note 3 

1 (16SG) 11 I cm 133 (13T) / moo Shnyajt v Steam S/iip “Saitlrt '* 

(ie3S)2'i Cal CM (CM) 2 Cal \\ N 2G5 (F D). ifanaun Jha v Dolfttn 

Oolab koer 

(IMO) AIR 1020 Sini 02 (03) 14 Smd L R 137 G3 Ind Cas 685, Ram Das 
y .4ju 

(Sm( 103C) A I R 103C rO 171(173) 1C2 Ind Cas 454 17 Lah 657 
C3 Ind App 270 (I* C), Md ^Itxtr £/<an v Attar 
(\\bcrQ tbur Lordships uw the word specific' as meaniDg 
‘ rcturtiallc in specie ) 

(1007) C Cal L Jour 835 (538) Lali Ootind ▼ Cfcairmnn of Patna 
Vunieipa/ify 

(1605) 22 Ckt 877 (^82 893) Surat Lai y Umar IJajt (Per Norris J) 
(1033) A I R 1033 Cal 253 (257) 143 lud Cas 402 SuarnamoyM v 
i robodh Chandra 

(1007) 21 Cal tv V fiG2 (S<J4) 4jrtnrfA ATahfo y khajak AliMlah 
(1014) A I R 1014 3Ia<l 5'2 (573) 37 Mad 361 14 led Cas 254, 
SaiiAnnnt J/rnon V 6otind<s \/enon (Specific property is that 
which IS fi.co>crcd in specie i c Ibo very property itself, not 
ail} equivalent or reparation )] 

2 (1912) 17 Ind Cas OOG (OOG) 0 Low Bur Rul 75, Sithambaram Chtlty v 

U kka Oyx 

(igSG) AIR 103G Mad 250 (250) IGl lod Cas 538 Manga Reddx v 
V enhataraghaxa (Suit for damages is not governed by Art 43 
or Art 49 } 

2a (1933) A I R 1933 Cal 253 (257) 143 Ind Caa 402 Suamamoyte Dazx y 
Probodh Chandra 

(1934) AI R 1934 Cal 87 (01) Cl Cal 119 150 tud Cas 393 Bxbhu Dhusan 
V Anadt Nath (G P Notes belonging to joint family of two brothers 
given as security fur service of one of members — buit by heirs of 
latter against heirs of the other brother for recovery of their share of 
the G P Notes IS governed by Art 145 and not either by S 10 or by 
Art 49 ) 

(1922) AIR 1922 All 625 (525) 44 All 244 64 Ind Cas 974 Bashir un 
nissa Bibt y Abdur Rahman 

(1917) AIR 1917 Lah 181 (182) 40 Ind Cas 374 1917 Pun Re No 92, 
Muhammad Bamid Uila/t Ahnnv kfuhammad Vajtd Utlah khan 
(1893) 21 Cal 157 (163) 20 Ind App 155 CSar374 17IndJur 484 RAJ 
133 (PC) Muhammad Riasal Aliv Mastn Banu (To such a suit 
Art 120 will apply ) 

(1697) 1697 Pun Re No 10 Mt SaiaraBegamy Jft Bussatn khanam 
(1920) AIR 1920 Sind 92 (93) 03 Ind Cas 685 14 8ind L R 137 Ramdas r 
Ajudhxadas (Suit b} heir for recover) of a share in the moveable pro 
perty of a deceased person ) 

(1903) 31 Cal 2C2 (272) 14 MadLJoar8 31 Ind App 10 8 Cal W N 14C 

8 Bar 676 C Bom L R 1 (P C) Ganesh JhiH v detcaeh (Suit by a 
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Article 48 
Notes 


It seems to bo clear that momy cannot be considered to be 
“specific ’ moveable property* thongh it may be moveable property * 
It cannot be demanded to bo returned *n specie It was however 
assumed the High Court of Allahabad in the undermentioned 
case® that money was specific moveable property within the meaning 
o£ this Article In later cases the said High Court felt itself bound 
to follow the above ruling though it expressed its doubts about the 
correctness of the view* The High Court of Calcutta also has m 
one case^ held the same view as the earlier decision of the Allahabad 
High Court It IS submitted that the Allahabad view is not correct 
The said decisions do not advert to the fact that the Legislature has 
used the expression “specific moveable property’’ in some Articles 
and the expression “moveable property’’ in other Articles, and that 
it cannot be said that it has done so without any puipose As to 
the Madras view, see the undermentioned ca^e 

The view was expressed m some cases that jiroperty which 
becomes moveable only by the act of the defendant is nob the 

HioAu widow lor recovery of immovable and ino%eable properties being 
her deceased husband s share in the family propeitiesunderapartitlon, 
IS not barred by Umitatiou so fat as the moveable property is eon* 
eerned even when such suit is brought after lapse of three years from 
the cause of action ) 

(19211 AIR 1921 Cal 77 (78) C6 Ind Cas 876 Bhitbaneswar v DuarUswar 
(1922) A I B 1922 AU 525 (625) 44 All 214 64 Ind Qas 974, iU< Bosliir un 
nissa Bibi v Jbdut ItaJ man (Suit for partition of moveables ) 


S (1907) •” '' ’■ 
(1914) 

1 XT orev /QQ \ 



Jcunnx 
is not 
49 as 

(1938) 




ingh 
a does 


not apply ) 

[S«< also (1683) 8 Bom IT (19) 8 Ind Jut 200 Jagjiiany (?utaw» 

Jtlaitt 

(1888) 1888 Pun Ko No 59 Kaski JRam v Secretary of State ] 

4 (1901) 28 Ind App 227 (238) 24 All 27 3 Bom L B 570 B Sai 142 (P 0), 
AsgJior AU v £itrsbed AU (Moveable property in Article 89 includes 
money ) 

(18S3) 6 Bom 17 (19) 8 Ind Jar 200,/oy;rtO>i v G«lnm J»Zn>u (Moveable 
property in Article 29 lucludes money ) 

4a Sea cases cited In Foot Note (3) 


C (1907) 29 All 679 (581) 1907 All Vf N 181 4 All L Jour 071, /tarn Lai v 
Ghtilam ECuasatn 

(1930) A 1 E 1930 All 897 (398) 124 Ind Cas 33, Jaganj* v Bandan 

(1930) AIK 1930 AM 673 (575) 124 Ind Cas 180, Benares BanJc Ltd v. 

Bam Prasad 

7 (1910)7 Ind Cas 6 (6) (Cal), Tula Pnm V Uohrt Lai (Money deposited In 
Court has been held to bo included in ‘spceific moveable property’ with 
in the meaning of Art 49 ) 

7a(l931) 1931 Mad \\ N 1291 (1203) rrerawn v Bajiraju (Suit lot value 
ol maelilne wrongfully v.ithhdd — Art 49 was applied ) 
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U 10 ^ cable iiropcrtj referred to m tlm ami the next Article® The 
general trend of opinion 13 to the contrary * Wliore coal was cut 
and earned nxNaj bj tbo defendant from tho plaintiff s mines, it ^as 
held bj the Pruj Council that such coal was moveable propertj 
witliin tho meaning of this Section 

Government Promissory Notes,** title deeds of property,** sltaro 
certificate^ and books, mortoago deeds and other documents** are 
specific moveable proixirty Standing trees,** standing crojis** unless 
severed,* tho idol of Thakur,** huts** and fixtures*® are not moveablo 
jiropcrty 

4. Specific moveable property lost.— R kept certain ornaments 
belonging to I under a promi-se to return them to A and died 
without doing so A sued B s sons for tbo recovery of tbo ornaments 
or their value but did not allege any misappropriation against D or 
his sons It was assumed that the suit was for compensation for 
sjx?cifio moveablo property lost and Article 48 was applied * 

8 (ISOj) 22 Cal 877 (639) Surat Lai t Utiitr l{^% 

(1695) 25 Cal C02 (702) 2 Cal W N 2C5 (F B) Kangun Jha v Dolhxn Colab 
Koer (Pvr Rampiui J ) 

(1000) I Ind Cas 783 (786) 3G Cal HI Jadunath v Uan Kar (Per Rim 
pmi J ) 

0 Se« tbo opinion ol tbo other Judges lo tbo cases cited lo Foot Note (8) 

10 (1929) K I B 1929 P 0 CO (71) 50 Ind App 93 114 Ind Cas GOl 6 Pvt 61G 

(PC) LetciaPugh v ^ishulosh Sen 

(1930) AIR 1930 Pat 179(183) 101 Jod Cas 055, CAartdrn Tvand^ t 

Rnm^i Bechar 

11 (1905) 12 Cal N 1010 (1013) Copal Chandra Dose ▼ Surendra Naih Dull 

12 (1692) 15 Jlad 157 (100) 2 Mad L Jour 54, Subbahha v ,UaruppaUala 

(Suit to recover title deeds left with a mortgagee after redemption ) 

13 (1910) 7 Ind Cas 447 (448) (Bom) Vagan Late Thakurdas Vtrjibhuhandas 

14 (1919) A I R 1919 Lab 47 (49) 1919 Pun Bo Ho 05 62 Ind Cas 5S0 

Dur^a X>ct» T Dam Kath (Babis and documents ) 

15 (1883) 6 All 504 (565) 1883 All W N 157 (P B) Umed flam t Daulel Ram 
(19'’6) AIR 1920 All 402 (463) 91 Ind Gas 330, Jagadish Prasad v Ragku 

6ir (Trees when cut down become specific moveable property ) 

(1921) AIR 1924 Nag 125 (120) 20 Nag L B 80 80 Ind Cas 709 Narbada 
prasad v Akbar Khan 

16 (1832) 0 Bora 692 (593) Sadu v Satnbhu 

(1676) 4 Cal 605 (667) 2 Cal L R 526 3 Ind Jar 515 2 Shome L R 23, 

PandaA Gari V Jennudds 

(1915) AIR 1915 Nag 09 (70) 27 Ind Cas 935 11 Nag L R 18 Jfurlidliar 

17 (1898) 25 Cal C02 (099) 2 Cal W N 265 (P B) ilangun Jha t Dolhxn Golab 

Koer 

(1924) A IB 1924 Nag 125 (127) 20 Nag L R SO 80 Ind Cas 769 Naraftda 
prasad v Akbar Khan 

18 See (1889) 17 Cal 3 (22) 16 Ind App 137 6Ssr350 13 Ind Jut 211 (P C), 

Gossamt Sr\ Gridharxjx v llamanlalja Cosaamx 
(1910) 7 Ind Cas 475 (476) 38 Cal 284 Rais Panda v Jadit Jlont/ Sanfra 

19 See (1808) 10 Sush W R 41G (417) 8 Beng L B 510 Note 2 Bcng X R 

A O 77 Dajehunder Bose v Dharma thunder Bose 

20 (1879) 4 Cal 940 (917) 4 Cal L B 460 4 IndJnc210 Viller v Bnndabun 

(Flour and oil mills steam engine and boiler ) 

Note 4 

1 See (1929) AIR 1229 All 203 (203) 116 Ind Cas 785, Daghubar Saran t 

Jumna Prasad 


Article 48 
Notes 
3-4 



1178 Efliep in respect op specific moveable properit 


Article 48 
Notes 


It seems to ha clear that money cannot be considered to be 
"specific mo\ eable property’ though it may be moveable property * 
It cannot he demanded to be returned xn specie*^' It was however 
assumed b> the High Court of Allahabad in the undermentioned 
case® that money v.as specific moveable property within the meaning 
of this Article In later cases the said High Court felt itself bound 
to follow the above ruling though it expressed its doubts about the 
correctness of the view ® The High Court of Calcutta also has in 
one case’ held the same view as the earlier decision of the Allahabad 
High Court It IS submitted that the Allahabad view is not correct 
The said decisions do not advert to the fact that the Legislature has 
used the expression "specific moveable property in some Articles 
and the expression moveable property’ in other Articles and that 
it cannot be said that it has done so without any purpose As to 
the iladras x lew, see the undermentioned case 

The view was expressed in some cases that property which 
becomes moveable onli by the act of the defendant is not the 


Hindu Widow tot recovery o( immevatle and moveable properties being 
her deceaa&d husband s ebaro id the iamily propertiesunderapattition, 
n not barred by hmitation eo far as the moveable property is oon 
cerned even when such suit is brought after lapse of throe years from 
the cause of action ) 

(1921) AIR 19‘>1 Cal 77 (78) CC Ind Cas 876 Bhubtinestiar v DitarXesuar 
(1922) A I R 1922 All 525 (525) 44 All 244 64 Ind Cas 974 Vi Boihtr un 
ntm Btbt V ilbdut Rat man (Suit for partition of moveables ) 

3 (1907) 11 Cal W N ec2 (8C4) ^gondh A/aJifo v RJajaU lliZulIflh 

(1914) AIR 1914 Mad 572 (572) 37 Mad 381 14 Ind Oas *>54 Sankunm 

»<■ ^ J \r e»*-~ „ A not 

I as 

(1938) gli 

loes 

not apply ) 

[See also (1883) 8 Bom 17 (19) 8 Ind JurZOO Jagjivonv Guluw 

(1888) 1888 I^n Be Ho 59 Kail s Bam v Secretary of State 1 

4 (1901) 23 Ind App 227 (238) 24 All 27 3 Eom L R 576 8 Sar 142 (P 0), 

Asghar Ah v Kttrsked dti (Moveable property in Article 89 includes 
money ) 

(1883) 8 Bom 17 (19) 8IndJar200 JagjHanv Gulam /tlant (Moveable 
property in Article 29 includes money ) 

4a See eases cited in Foot Kote (3) 

6 (1883) 5 All 841 (342) 1883 All W N 48 Bameslmr C/ (inboi/ v Slaia Dhikh 

(B sued \I for a certain snin of money on the ground that he had 

' ’ ir t. J 

Band he 
leld that 
Art 48) 
m Lai V 

Ghnlam Ifussdtn 

(1930) AIR 1930 All 397 (393) 124 Ind Cas 33 Jaganji v Bandan 

(1930) AIR 1930 All 573 (575) 124 Ind Cas 160, Benares Bank Ltd v 
Bam Fraud 

7 (1910) 7 Ind Cas 5 (6) (Cal) Tula Bant v Ifofr* Lnl (Money deposited in 

Court has l<cn held to bo included in specific moveable property with 
in the n caning of Art 49 ) 

7a(1930 1934 Mad lY N 1291 (1293) reeraj/i/a v Bajiritjn (Suit lor value 
o! machine wionginlly withheld— Art 40 was applied ) 
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ino\pal)!c proncrtj referred to m Uiw and the next Article" The 
general trend of oinnion is to the contrary * Where coil was cut 
and cimed iw-ij !»j tlio defendant from tlio jd^mtiff's mines, it was 
held h> tlic I’rn> Council that such coal was ino\ea!ilc jirojtcrtj 
within tlic meinini; of tins Section 

Government rromi's'^rv Kotes,** title deeds of i)roi>ert>,’* slnro 
certificate', and tKXitws, inort^i?o dcetls and other documents** are 
ci'ecific mov elide i roi>crt\ Standing trees,** standing croj'S** unless 
severed,* tlic i(lolo(Tlnkur,**huls’*and fixtnrcs*^ are rot moveahlo 
jiropcrtj 

4. Specific moveable property lost.— C kept certain ornaments 
belonging to 1 under a promise to return them to A and di»d 
without doing po A pue<l Us sons for the recoverj of the ornaments 
or their value, hut did not allege any mi appropnation against B or 
hi5 Eons It was assumed that the suit wa^ for comr'^c ition for 
sixxiific movcihlc property /cu and Article 48 was apjlied * 

6 (1603)22 CaU77 ('aO). Sural idZ T Cr-ar Ilaj% 

(1«3') 25 Cal r>2 (702) 2 Cal V, S 2Vi IF C t Irl in O ia6 

Kotr (l\r Rvmrioi J > 

(1W3) I Ind Cas 763 (78a) ^ Cal HI t Ben Fcr Ra-n 

pmi J I 

9 Ste th» opiBio*! of tb-’ olh*r Joig t la tb» ei.os li T ■'* '* -► •; 

10 (1929; trRl029PCC9<ri) 11‘UiO.f'A -£ 'If. 

(PCI Ltvurujh T 

(19^) A I K low Pat 170(1-31 Kl laiCai -'5. Tc-w t 

/.am;» L/ehar 

11 (laOsj 12 Cal V, *. 1010 (1013; C ps’ C'.S'’ 'S £-# t Sa.'f-. rz ^ tmt 

12 (16/2; 12 ‘ilai 157 (ICO; 2 11*-J L J s Zt. t J'nnpfnl-kata 

ISai* t'l f-wjTer t •' d^lt W =. -aevr*!* t > 

13 (1910; 7 Ind Ca* 417 (ll3;fB^=' ^ u-nri^i i ^ thzryi/i* 

14 (1919; \ I P. 1919 tab 47 (49; 1 Et- IJ Cm »,* I'l 

* - — - •— T* z tTnul & T* * ly-iU" tyr^ 

Cki ' 1 ' tjsa-r t Proif t fyjjf. i, 

, u aar-ej. u gr-^-r 

jrl-Ti'* ' 'jf'Ai?- 

jfJM I - 

!'■ (1- C/2 (S^3j, Ss-n T Sasr ^ ^ 

_i_ j' If ‘f 




17 (I-r ( *1 '■/2 «■/// ICj-iTT:* - 
y >r 

(199<;/ I IJ 1/11 U5<:aX, „ 

jrnwi'r Ai.*yi* 

1= 5m (1 -//i7r.i5'</2; t' i-.' X”- 

O ivimx ! ~ --racivs. ^ 

(19/;71 /!^%. 475(t7'» -■ Ci. ^ U ^ • x.’ >■ :z i-, n 

V3 yiof- W tit:' <-*■ - 7>=(r 5- «• l-'-j'T.fc 

/ C 77 M/ •> 5 « -r 5 » -»-»> ' ivt.^ ^ * 

5.9 /t</, t M 9(/ (9(7/ ^ 


w _r i. c*ri-^ 
ir Z. ^ -e ~C Z-j* Cvt 


1 y fy„ f. i a r m a" i* 'io- 

JptfM I fn>r^ 


< Ct* 2- E fc'' t L.» 7=r i- 

iret/'4 
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rticle 98 
Notes 
5a— 7 


5a. Suit to recovep specific moveable property. — See Note 4 
to Article 49 

5. Acquired by theft. — A suit against a person to recover stolen 
property which had come into his hands or its value as damages is 
governed b> this Article * 

6. Acquired by conversion. — A conversion is the act of wilfully 
interfering with moveable property, without lawful justification, 
whereby any person entitled thereto is deprived of the possession of 
it ^ A wrongful taking and a wrongful detention will be a conversion 
if lb amounts to a deprivation of iio^session of the person entitled to 
it ^ But a mere removal without a “taking,” that is, without any 
intention of asserting any dominion over the property, is not a 
conversion In Fouldes v Willoughby,^ A went on board B’s ferry 
boat having with him two horses, B wrongfully refused to carry 
the horses and told A that he must take them ashore , refused to 
do so and B thereupon took the horses from him and put them 
ashore “It has never been held, said Lord Abmger, “that the 
single act of removal of a chattel independent of any claim over it, 
either m favour of tb© party himself or any one else, amounts to 
a conv orsion ‘ 

In order that this Article may apply to suits for relief in respect 
of property acquired by conversion, it is not necessary that the 
conv ersion should have boon a dtskonest one * 

7. Wrongfully taking or detaining the same. — This Article 
as well as Article 49 apply only to cases where property has been 
lorongfxilly taken or wrongfully detained ^ 'Whoro the defendant 
merely causes the deprivation of iKesossion of the property in the 
bands of the plaintiff, but does not himself take or detain the pro* 
perty, as where he gets the property attached by a process of the 

Note 5 

1 (19111 11 Ind Gas 4iC (il7)([Ab) SohanStnghy J/td 

Note 6 

1 Salmond oa Torts Cth Edition, Page 374 

2 Salaiond on Torts, Gtb Edition, Pages 37G 377 

3 (1811)8 114. W 510 {545 518 519) 10LJEx3C4 1 Dowl (N s) 8G 5 Jut 

531 58 R R 603 (807, 810) 

4. (1920) A I R 1020 P O 69 (71) 56 Ind App 93 114 lad Gas COl 8 Pat 510 
(P G), Lew\t Puyh y lusbtoiA Sen 

(1930) A I R 1930 P O 113 (114) 123 lad Gas 72G 57 lod App HI 57 
Cal 1811 (P C), Cortl Co Lit y Ptinna Lat 
[See however (1831) 10 C»1 SCO (8GI) 11 Ind \pp 59 4 Bar 518 8 
Ind Jur 322 (PO) GurudaSY Ham Haraxn (Where their 
Lordships oLs(*rye(I there was no dishonest mi'iapproprjatioa 
or conversiou ' )1 

Note 7 


Xulsfitmi Ammal 
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Court, tliorc no %\ronBful tolinp or detention and a suit for 
damages for causing tho dci'ruation of |)Ossc33ion i-, not goaorned 
either l)\ this Article or Article 49* 

W’hcro the suit is for comi*onsation for wrongfully taking or 
wrongfulh detaining succific moaeahlo proiMjrtj, the test aahether 
this Article or Article 49 njnihes is to seo whether at the time of the 
falliHg or delentton tho proi'ortj can bo said to ho lost propertj or 
to have been “acquired * bj theft or dishonest misappropriation or 
conversion Tho word “acquired ’ must bo taken to haao reference 
to tho possession of tho proiH.rtv and not to tho title thereof This 
is clear from tho fact that tho Article speaks of projnsrty acquired by 
theft though tho person who acquires it can have no titlo to the 
property 

Whore A acquires propertj in a lawful manner, but sub'^cquontly 
misappropriates it dishonestlj or converts it to his own use, it cannot 
bo said that at the time of the taking or detention, which constitutes 
the misappropriation or conaersion, the propett> bad been acquired 
by misappropriation or conversion To such cases Article 48 has no 
application * But tho taking or detention being wrongful, a suit for 

2 (1003) 0 Bom L R "01 (707) S«r<Jjmal v Vanelcehand (Property simply 
got attached but not taken by def«odaat ) 

(lOO") 29 All C15 (C17) 4AULJour518 1907 All U N 194. ilam 2^flrasn 
T Umrao 

. T T> . 1 . V T 3 o » , . . m 

nee 

by 

(192C) AIR 192C Cal 177 (177) 90 Ind Cas 509 Ananda Chandra v Sarada 
Kama Dey (Art 3C and not Art 49 applies to a suit for compeosa 
tion for deterioration of plamtifi s oranges oniog to their detention at 
the Police Station ) 

(1925) AIR 1925 Mad 185 {18(3} 81 Ind Cas 1020, Krishnasuamy lytngar 
v GoTolachariar 

(1917) AIR 1917 Mad 600 (503) 85 Ind Cas 93. Fecrfluimo t Sw65tt iJao 
(1920) AIR 1920 JIad 397 (399) 55 Ind Cas 786, U B M V L Firm v 
KTiihnancamy 

(1930) AIR 1930 Mad 635 (642 041) 53 Mad 021 126 Ind Cas 721, 

Panna]* Dmchand d Co t Snnaj% Kajnxrchand 
S (1920) AIR 1929 Cal 42 (45) 106 Ind Cas 685 Bupendra A’alh v Goorv 

tndro Xolh (Posscsswa lawtnl at first and aubseqvienUy becoming 
adverse ) 

(19^0) AIR 1920 All 853 (351) 42 All 45 52 Ind Cas 3S2 Mt Laddo t 

JamaltKldirt (Deposit of moveables lor certain fixed period — Limi 
tation begins from date of refusal to band them back } 

(1915) A I R 1915 All 449 (449 450) 27 I C C37, Sinyer Monn/oclwrtny Co 
T Vrs Ftlyun (Hire purchase system — Suit to recover article sold ) 
(1860) 5 Bom 654 (5C0) 0 Ind Jut 92 Dhondtba Kr\ikna3\ Patel \ irawan 
P^amchandra 

(1683) 9 Cal 79 (SI) Issiir C/i«n<frr Dom v Jvygut Chvnder Shaha 
(1801) 15 Mad 157 (ICO) 2 Mad L Jour 54 5u66<i44a v MonippaHkala 
(Refusal to return title deeds bj the morteagee after mortgage satisfied ) 
(191C) AIR 1910 Cal &C9(870) 31 Ind CaS leo Ganyahnri v Aabtn 

Chandra 

(1919) AIR 1919 All 102 (103) 41 All C13 55 Ind Cas 45, Ealyan Hal v 
AijJirn Chaiwf 
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compensation m respect thereof or for the recover> thereof, \\ouId 
be go\ erned b> Article 49 * 

It must bo noted that where the defendant had no possession 
before the wrongful taking, and the taking itself constitutes the 
theft or misappropriation or coniersion, it must be regarded as a 
^^roDgful taking in respect of propertj acquired hy theft, misappro 
priation or conversion Thus, where A and B are owners of adjoining 
coal mines, and B tiesjiasses into A‘s mine and cuts and appropriates 
the coal to his own use, it has been held by their Lordships of the 
Privj Council that this Article applies to a suit foi compensation 
in respect of such wrongful taking of the coal ® The wrongful taking 
of the coal IS itself the acquisition as well as the con\ersion And 
if this Article applies it must be so because the case is regarded as a 
wrongful taking of property acquired by con\ersion See also the 

(1028) AIR 1028 Oudh 47 (47) 105 led Cas 224 Aali Charan v Gnnesht 
Lai 

(1025) A I R 1925 Rang 14G (147) 2 Rang 655 85 Ind Ca, 10 Ma ATarw v 
1 /a nia M t» 

(1010) 7 Ind Cas 447 (448) (Bom) Magan Lai v Thakurdai T trjibhukandar 
(Refusal to dclirer shares bought — Fall m value— Suit for loss ) 

(1011) 12 Ind Cas 207 (203) 35Mad63G Copalasiiamij lye-r v Snbravianiya 
Saslry (Where a dekndaat >vho rras entrusted irith a jetveZ to pledge 
and raise a loan on it does so, but retains the jewel even after repay 
ment of the loan though a demand was made for ug return, he is a 
trespasser in possession of the jcnel on behalf of the plaintifi so that 
Art 40 of the Limitation Act would be applicable ) 

(1012) 18 Ind Cas 921 (021) (Mad). KaraponoswoMip Th$iar v Aiyasamy 
Iyengar (Rubies given to defendant for being worked upon— Suit for 
the price of ) 


Art 62 applied ) 

(1017) Ain 101' Alid CC5 (CG6) 31 Ind Cas 751 40 Mad C78, 

Sfihajpaxyer V Subramamya Chetitnr (Pledge b) a commis 

non agent of jcv'cl given to him for sale — Suit to recover 

\rt 48 applied ) 

(1914) AIK 1014 Mad 4"0 (471) ^38 Mad 783 83 Ind Cas 174, 

r 


4 (1917) A I B 1017 Lah 22 (23) 42 Ind Cis 72, l/ftniii Snty/i v RnwAHiiKur 
Cnnrslj I>a» 

[S«rtl«(1935)A_I R 1935 All 915^(915 OIC) 15S Ind Cas 1014, 


(1025) AIR 1925 All ISl (132) 81 Ind Cas 1038, ^/anja v Changa 
Mai )) 

See the ca^cs cited in loot Note (3) 

5 (1920) A 1 R 19-’9 P C TO (70) ST liid tpp 93 114 Ind Cas COl 8 Pat 61G 
(P C), Leirts Pugh v Avsf (os7< Sen 

(1930) A I R 19 lOPC 113(114) 123 Ind Cas 720 57 Ind App 141 57 Cal 

1311 (PC), fdyotCoaiCo Hd v Panna Lai Ghose 
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undermentioned cases ® \\ licro B enters on the land of A and cuts 
and carries a^\a> the crops on I’s land, a suit for compensation in 
re«i'cct of such cutting and carrjing nwa> of the crops imist, on tlio 
principles abo\o stated, bo Bo\crncd h> this Article^ A contrary 
Mew has, ho^^o^e^, been licld in the undomicntionc<l cases® It is 
submitte<l that the mow that Article docs not apply to such cases 
cannot bo accepted ns correct after the Privy Council decisions 
referred to alxive 

Sco also Notes G and 8 to Article 49 


C (1931) AIR 1031 Pit 43G (437) 133 Ind Cis 453 Baij lath JvgnlUthore v 
Vaunt Irn Clitiiietra (Vction for damages for tre pass to mine and 
remoTiiig coal ) 

(1920) MR 1020 Pat 3S3 (403) 55 Ind Cas 113 Lottda Colliery Co Lid v 
JJepm Deharx (Do ) 

7 S<'e{lS05) 22 Cal 6.7 (6S3 6S5) Stirnf LaH » Umar lUji (Pir Norris J , 

Gho«c J /trW that \tt 40 applied to the ca<o ) 

8 (192G) AIR lO^ All 4C2 (4C3) 91 Ind Cas S3C Jagdish Prayid. v Paghu 

hxT (Defendant xinder an agreement tiof to cut standing trees on land 
—If he cuts and carries them away after such cutting they become 
►pccific nioTcallo property— Suit for compensation for carrying these 
comes under \rt 49 ) 

(1034) AIR 1034 Cal 401 (4G5) Cl Cal 45 151 Ind Cas 613 Arjun 
Kaxbarla v Vanorangan De Ploumtek (Suit for damages for the 
wrongful approppiatioji by the defendants of the fish in certain waters 
to which the plimtifls are exclusively entitled is governed by Art 49 ) 
* » — ^ ^ Dolhxn 

me L R 28 

(1907) 80 Mad 12 (14) 1 Mad L Tim 397 1C Mad L Jour 611 RamasKumj/ 
Iijtr V V«/7nfj«affiy Iyer (Do ) 

(189G) 19 Alad 80 (82) C 5lad L Jour 11 Mana r»traMan a dt istlnn Koya 
(Do) 

(1897) 20 Alad 419 (451) ^ Slad L Jour 225 Itaja Ooundan v liengayya 
Ooundan (Suit to recover jewel anda brass pot wroi gfulh destramed ) 
(1888) 11 Alad 833 (335) Prtjsanha v Madras Deposit and Benefit Society 
(\rt 40 applied) 

(1923) AIR lO^a Rang 11 (12) 70 Ind Cas 841 Pun iung v Drtj Lai 
(Do) 

1 lud. Cis "SS { S0\ Sf Cil 141 JoAv, ffarv f.ar 


(1924) AIR 1924 Lali 71 ("1) "3 Ind Cas 33 Bxr Sen v Paja Pat i 
(1917) AIR 1917 Mad 354 (354) 33 Ind Cas OGl Chain v Ana Pattar 
(Paddy taken posse‘sion of in pntsuanec of an unstamped agrccmcDt— 
Consideration (ailing— Suit for value or return of padda — Suit is one 
cither for conversion or detinue ) 


(1913) 18 Ind Cis 253 (251) (Cal) Jadu \atk Dandupat v Jiari Kar 
(1909) 3 Ind Cas 12 (15) (Cal) Vina /wnwara Pib* v Surendra Narain 
(1909) 2 Ind C*s 955 (950) (Cal) Vohaiinuid JIamtdar Bahman Ckoudhurtf 
V Rifrtlir 


Article 4& 
Note? 



1184 Relief in respect of specific moveable property 


Article 48 
Kotes 
8— do 


8. Conyersion by a carrier. — See Article 31 Note 8 ante, aoa 
the undermentionecl cases' 

9. Starting point of limitation. — Time begins to run from the 
date ^\ben the plaintiff learns in whoso possession the property is ' 

The reason is that m cases where property is lost, or is acquired 
by a person by theft or misappropriation or conversion, the owner 
may not immediatelv know the whereabouts of his property. The 
knowledge referred to is the knowledge of the taking away of the 
property and a mistaken belief by the plaintiff that the property 
remo\ed was not his, will not affect the running of time ® 

10. Having tba Pight to possession.— It has already been seen 
in Note 2 ante that these words show that this Article contem 
plates cases where the plaintiff a right to the possession of the 
property has been infringed It follows that where the plaintiff has 
no Tight to the iiossession of the property at the time the ivrongtul 
taking or detention takes place, his suit for compensation in respect 
of such taking or detention is not governed by this Article, but may 
be governed by Article 49 

Illustrations, 

1 B trespassed into a coal mine and removed coal therefrom 
wrongfuUv A had no title to the mine on that date but 
subsequently obtained title thereto A sued B for damages 
for wrongful taking of the coal It was held that since A had 
no title to the coal mine and no right to the possession thereof 
at the date of the wrongful taking, his suit was not governed 
by this Article ' 

2 A contracts with B to deliver to him certain moveable property 
on a particular day A fails to perform the contract The 

Hot© 8 

I (1937) MB 1037 All 032 (033) 17l Ind Cas 53->, Secy of State v DauZae 
Eijm ITflAfcflnlnl 

(1933) AIR 1033 All 400 (107) I41 Ind Cat 703, Mamjxr Footicear d Co 

V Secy of Slate 

(1930) AIR 1936 N'lg 2l ('>3) 3l Nag L R Sup 70 IGl Ind Cas BG7, 

< B N K»{ Co LI I Calcnlta 

Note 9 

1 (1917) A I R 1017 3Iad ros (rrc) 31 Ind Cas 751 40 Mad C78, S«Iiapp«r 

y Submwtrtnit/rt Cheltiar 

(1919) A I R 1010 Pit 493 (424) 52 Ini Cas 3G1, To/azid EJiun v 
frtad Brttslis AhaM 

llOll) 11 Ind Cas 440 (447) (Lah) Nohna Sxnqh v MmI Siitjh 

tS«nI«(1001) 32 C\l -99 (811) 9 Cal W N 413, Chnntlrrt ATnt* 
T>fhet f F P Chajmtan ] 

2 (1930) \ I R 193r Pat 170 (183) in Ind Cas B55, Snslj Chnndrn v Bamji 

BfcUar 

[y^^nl^ndOir) \ 1 R 103r Xlom 322 (321 325) fO Bom 84B 1C5 

InlCsslsi AflilAwtron Ifflnfl'iiaU V Ciingadas Du arktidas 
{T>«1<* ol ktowlclge M starling point — Rea«onabIo diligoneo In 
dt«coTmng m whoso poteesMon the propert) i«,is not roleyant )) 

* Note 10 

1 (1031) A 1 R 1331 Pat 430 (433 412) 133 Ind Cas 453, Taljnfllh Jugal 
An^of< v Ifflninrfrw ClMsntlra A'amU 
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failure to perform tlio contract tloc^ not m\est B with a light 
to tho i>osse^^ion of the propertj and does not render il’5 
possc<ision an unlawful detention A suit for tho property oi 
for coini»ensation for hrcach of tho contract is therefore not 
one falling within this Article Articlo 49 also will not appl) 
as there is no wrongful taking or wrongful detention * 

3 A attaches moacahlc proiicrtj and tho same is loft with a 
person apiKiintod h> tho Court II, in collusion with the 
Court custodian, wrongfullj takes the proi»ort> andconaerts 
it to his ow n use A sues B for damages Tho caso is not 
governed h> tins Article, os A was not entitled as an attaching 
creditor to tho possession of tho property Tho taking is not 
also a coniersiou, as that term noccssarilj implies a deprivation 
of possession of tho person entitled to tt The taking bomg 
howeacr a wrongful one, and of property other than those 
specified in Article 48, Article 49 will apply * 

4 A, who was a tenant in common with B, mortgaged herinterest 
to tho plaintiff who filed a suit on tho mortgage against A, and 
pending the suit B cut down all tho trees on the land and 
appropriated the same to himself, whorouiion the plaintiff 
instituted a suit against B for damages for the wrongful taking 
of the trees , it was held that tho suit was not governed by tins 
Article^ Mr Justice Subrahmania Ay yar observed as follows 
“No doubt the case cannot bo held to fall within Article 48 of 
tho Second Schedule to tho Limitation Act as tlie District 
Judge decided, the plainttf never having bad a right to tlie 
X>03session of the wood But ho having been entitled to ha\e 
the wood sold as part of his security, the taking of the wood 
by tho defendant which interfered with such right of the 
plaintiff was one to which the next Article 49 applies 

11. “In whose possession it is.” — It has been held that these 
words imply that the Article applies only when tho nio\eahle 
property ts still tn the possession of the defendants, and not wlicn 
tba c,uj.uafi bo tcacctl * This seota'i l/i ha tji tUa 

Privy Council decisions which hold that a suit for compensation foi 
wrongful taking of coal from the plamtiff s mines and disposing of it, 
IS one falling wfithm this Article 


2 {191G)A I R 1910 Mad 46G (487) 31 Ind Cas 335, Ttrumainnad/ ar i 
Surat/yav Ttrui mlanadkam JJaptraju 

[S<e also (1903) 9 Cal \\ N 079 (083), lioma Nath Das y e 1 
Chitnder Fal ] 


Article 48 
Notes 
10-11 


L-c t; 
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Article 48& 48 A. To recoverffiiree years, 

moveable property con- 
veyed or bequeathed in 
trust, deposited or pawned, 
and afterwards bought 
from the trustee, depositary 
or pawnee for a valuable 
consideration. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Bought.” 

1. Legislative changes. — Section 5 of Act 14 of 1859 corres- 
ponded to this Article and Article 134, infra, in a combined form 
Yitth the difference that it applied only to dona fde purchasers' 
and that the period of limitatioo was thirty years m the case of 
moveable proportj, and sixty years m the case of immovable pro- 
perty from the date of purchase 

The subject.matter of the said provision of the Act of 1659 was 
divided into two separate provisions m the Act of 1871, namely 
Articles 133 and 134, the former applying to moveable property and 
the latter to immovable propert> Further, the period of limitation 
« Act of 1877. Article 133 

133 — To tecotet ttiowble property cou j TweWe years The date ot the 
Teycd or bequeathed m trust, deposited or I purchase 

panned and afterwards boufjbt from tho 
trustee depositary or pawnee foe a valuable 1 
consideration I 

Act of 1871. Article 133 

133 — ^To recover moveable property con j Twelve years j The dato of the 
vejed in trust, deposited or pawned and purchase 

afterwards bought from the trustee, deposi 
tary or pawnee, in good faith and for value 1 j 

Act of 1859, Section 5 

Compulahwo/ period 5 In suits for tho recovery from purchaser or any 
of Urmtation in *«t<j to person claiming under him of any property purchased 
reeoter vroierly pvr /fde and for valuable consideratiou from a 

chasfd frort (Uroiitartes, trustee, depositaiy pawnee or mortgagee the cause of 
pointers or morlgagtes action shall be deemed to have ariscu at the dato of 
the purchase 

Provided that in the ease of purchase from a depositary, p.iwiicc or niort* 
p Sagee, no aacb suit shall be maiiil-aiupd unlcsss brought 

' within tho time limited by clause 16, section 1 

yote — Tho time under clans'* 16 of section 1 is a period of thirtj years if 
the proporti l>o moveable and siatj yeir* if it bo immoval le ' 

Article 48A — • Note 1 

runjnvamv Ij/engfir 

■ • . V Srtlr/ioonim I\,J,ntoon. 

■ yut T Giineshee ifahtoon 


When the 
sale becomes 
known to 
the plaln- 
I tiff. 
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was reduced to tweho jeare from Iho date of purebaso Article 133 
o( the Act ot 1877 tci^catcd the provisions o{ Article 133 ot the Act 
of 1871,e\cei't that tho requircmont of good faith in the purchaser 
was deleted 

B> Section 3 of tho Indian liimitation (Amendment) Act (1 of 
1929) Article 133 was deleted and ro enacted as Article 48A, with 
this difference that tho period of limitation is now tiiroo years from 
tho dato uhe7i the sale bccotncs knottn to the plaintiff As regards 
the reasons for tho amendment, seo Gazette of India, 1927, Part V, 
l>ago 258 

2. Scope of the Article. — In Itadanath Doss v Gisborne it 
Co,' which was a case under Section 5 of tho Act of 1859, their 
Lordships of the Pri\> Council observed as follows 

' Their Lordships desire to saj that tho provision of this 
Section IS founded, no doubt ui>on considerations of high policy 
— of a pohej which their Lordships do not at all doubt is one 
which 13 extromclj beneficial to India, having regard to the 
circumstances of that country But their lordships cannot 
fail to observe that tho provisions of this Section are of an 
extremely stringent kind They take awaj and cut down tho 
title, which cz hypothesi is a good title of a cestui que trust, or 
of a person who has do|>osited, jKiwrncd or mortgaged property, 
they cut down that title as regards the number of years that the 
person would ha^e had a light to assert it from a ver^ great 
length of time sixty jears they cut it down to twelve years It 
Is, therefore, onl> proper that an> person claiming tho benefit of 
this Section should clearlj and distinctly show that he fills tho 
position of the person contemplated b> this Section, as a person 
who ought to bo protected Their Lordships think that m 
order to claim the benefit of this Section a defendant must show 
three things — first, that be is a purchaser according to tho 
proper meaning of that term second, that he is a bona fide 
purchaser and third, that he is a purchaser for valuable consi 
deration 

These observations of their Lordshijis would equallj applj to 
the present Article also except in respect of the requirement that the 
purchase should bo bona fide 

3. “Bought.” — Thevvord purchase was used in the correspond 
mg Section of tho Act 14 of 1859 and m Radanath s case' above 
referred to, their Loidshiira of tho Ptiv> Council in reference to 
that word made tho following ob»crvation — 

“ Now , what !•> tho meaning of the term ‘purchaser m this 
Section? It cannot he a person who purchase) a mortgage as a 

Note 2 

1 (1871} 11 AIoo Ind App 1 (15) C Beog L R 530 15 Snth W R 24 2 Suther 
307 2 Bar C31. (P C) 

[S«al« (1875) 23 Both %\ R 99 (102) 14 Ret j; L B S'-O 2 Ind 
App 43 3 Suther 61 3 Sir 419 (PC) jMijgumAth Sahoo^ 

SyudShah Mahomed Jlotsnn (158ath\\ R24 (PC), Followed )) 


Article 48A 
Notes 
1—3 
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Article %8A 
Notes 


Article 48B 


Article 49 


moi tgage, Iwcati*® that would be merely equivalent to an a?sign. 
ment of a mortgage, it would be the case of a person taking a 
mortgage with a deal and distinct undeistanding that it was 
nothing more than a mortgage It, therefore, must mean, in 
their Lordships* opinion, some person who purchases that which 
de facto is a moitgage upon a representation made to him, and 
in the full belief that it is not a moitgage, hut an absolute title " 
It w’as accoidmgly held in a case arising under Article 133 
that where an executor pledged trust property with a Bank and the 
beneficiary sued the Bank tor lecoveiy thereof, Article 133 did 
not apjily as it did not include a case of pledge or mortgaged 


48 B. To set aside' 
sale of moveable pro- 
perty comprised in a 
Hindu, Muhammadan or 
Buddhist religious or 
charitable endowment^ 
made by a manager' 
thereof for a valuable! 
consideration. ' 


Three years. 


When the 
sale becomes 
known to 
the plaintiff. 


Note — This piovision also was mtioduoed by the Indian 
Limitation (Amendment) Act of 1929 (1 of 1929) See Note 1 to 
Article 48A ante 


49. other 

specific moveable pro- 
perty, or for comi)en- 
sation for wrongfully 
taking or injuring or 
wrongfully detaining 
the same. 


Three years. 


When the 
property is 
; wrongfully 
I taken or injur- 
ed, or when the 
, detainer’s pos- 
session becomes 
, unlawful. 


^ Act of 1877, Article 49. 

Same is above. 

Act of 1871, Article* 33, 34 and 3S, 


33. — Pof wrongfullv detain i 
ms title deeds 

Two years 

When the title to the property 
, comprisedin the deeds is adjud- 
1 Red to the pHiotifl, or the 

1 detainer’s posse'-'-ion otherwise 
becomes unlawful 

34. — For Mfonglulh detain 1 
InK an> oth"r mosaitle pronerty 

Ditto 

When the detainer's possosMon 
Viccomcs unlawful 

35. — For speciflc recosers of 
ino'eable properli in cava not 
provided for 1 > Ibis schedule, 
initnbers 48 and 49 

Ditto j 

Whentlipproi>crt\ is demanded 
and refuse 1 


Note 3 

1.(1023) AIR J023 Bom 115 (1C2) . C7 Ind Gas 701, Pnn/l of Bombav v. 



WnONGFLL T\KI\G ETC OF MO\ L VIJLL mOl I RT\ 1189 


Synopsis 

1. Legislative changes 

2 Scope of the Article. 

3 Specific moveable property. 

4 Suit to recover specific moveable property. 

5 Compensation. 

6 “Wrongfully taking." 

7. Wrongfully injuring the property. 

8 Wrongful detention. 

9. Suit for title deeds. 

10. Successive conversions by the same person. 

11. Successive conversions by^more than one person. 

1. Legislative changes 
ict of 1869 

There was no speciSc provision directl> coiiesponding to the 
present Article 49 but tbo nearest approach to it ^as contained 
in the folloiMDg words of Section 1 clause 2 to suits for 
damages for injury to the {>ersonal ] ropert} — the period of one 
>ear from the time the cause of action arose For the meaning 
of the term lersonal propert> and the cases to which the 
clause ftp{ lied sec the undermentioned decisions ’ 
id of 1871 

The corresponding Articles were 33 34 and 85 and the period 
prescribed thereunder was two >cara 

2 Scope of the Article See also Note 2 to Article 48 ante 
Where a case falls within this \rticlc and another Article which 
IS more specific then according to general principles the specific 

Act of 1659 

See >ote 1 Legislative chat ges 


Article 49 — Note 1 

1 |16C5) 2 Suth W R 235 (“’SOJ Slnhh -UnieduRa t v Uvr Churn Pandah 
{ \ su t for diniig s to recover the value of pcrsoual property plundered 
aud other consequent damage* is in no sense a suit for damag s on 
account of injury to personal property ) 

(1SC5) 4 Suth W R ”0 (7 ) Ptijcf under Ct osl v Joj Ris} tn iluherjt {Suit 
for conij>ensatiou for injury to land result i g in the losa of crops is 
1 ot a suit lu rc pcct of personal property ) 

{16GC) r, tr> n n r>r« Iluro Cliuntfrr Poy 

• onal property belong 

such property (tflian) 

(l^C )" Suth \\ R 499 (493) Kaue \usec iteollah v I.aop Sona Dilfe (A 
suit to recover movealle prop.rtT scued under a sham decree, against 
another is governed tv the limiut on prescribed Iv Cl 1C S 1 ) 


Article 49 
Notes 
1—2 
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Article 49 Article ■will prevail over this Article Thus, where property deposited 

Note 2 w'lth A is wrongfully detained by A, the case is not one within 

Article 48 (the property not being one acquired in the manner speci- 
fied in Article 48), but may fall within this Article as well as Article 
146 The latter Article being a specific Article will prevail over this 
Article^ The same principle will applj where a case falls both 
under this Article and Article 29* or Article 126 * This Article is 
inapplicable where the iilaintiff has not a personal claim to the 
moveable jiropoitj Thus a shebait's claim to the custody of the idol 
or consecrated portrait and the valuables belonging to it falls under 
Article 124 or Article 120 rather than under Article 49, as the 
nature of the suit is for the proper conduct of the Thalur’s worship 
Such a claim rests quite as much on the right of the Thalur to have 


Note 2 

1 (1902) 20 Bom 430 (432) 4 Bom L R 72, v Bhaianuhan^tar 

(1904) 31 Cal 519 (595, 5SC) 8 CjI W N 500, Administrator General of 
Bengal v hnsto Kannn* Dassee (Suit to recover deposit of Govern 
meat seconlies ) 

(1009) 33 Itlad 50 (67) 6Ind Cas 1, Gangtneni Kondiah v Kondapf^ 
Naidu (A suit for the recovery of a deposit of moveaWo property, 
whether there lias been a demand and refusal or uot is governed ij 
Art 145 aud sot by Art 49) 

(1925) AIR 1925 Mad 165(185) 84 led Cas 1026 J^rtshnaswamy lyen 
gar v Goj>ataehartar (The reason on which the judgment proceeds, 
It 13 submitted, is stated too broadly, though the decision itself is 
correct ) 

(1031) AIR 1921 Cal 4IG (418) CO Ind Cas 900, PromolliO 2>7ath v Pro 
dgntno £umar (The fict of the possession by the depositary after 
demand being wrongful does Dot make Article 49 applicable instead of 
Article 145 ) 

(1928) A I R 1928 Bang 309 (309, 810) C Ring 547 llC Ind Cas 408. Mfl 
S/iiee Oit V Va Saw 

(1923) AIR 1923 Mad 578 (580) 72 lud Cas 842, Aishfappo C/iettg t 
Laishmt Jmmal 

(1907) C Cal L Jour 535 (540, 541) Bala Gobtnd Prasad v Clam/ian Patna 
Municipality 

(1934) A I R 1934 Cal 87 (91) 61 Cal 119 150 lad Cas 398 Bih/iu B/iusait 

V Anadi Hath 

(1938) AIR lajS P C 110 (112) 173 Ind Cas 612, Mohammad IZahibul Hag 

V Setk Ti%am Chnnd 


2 


3 


[But see (1899) 9 Mad L Jour 51 (55) Pamkrishna Peddy v 
Fanaya Goundan (Submitted not correct ) 

(1919) A I R 1919 All 102 (lOJ) 41 All 643 65 Ind Cns 45, 

Malv Ktshen Chand (Do)] 

(1909) D1 Lfad 431 (439) 18 Mad L Jour 690 4 Mad L Tim 271, Diinaraju 
Narainnha Pao V Thadinadn Gangaraju 
(IDOO) 23 Mad 621 (626), Murujesa M«drtliar v Jattaram Daiy 
'1937) AI R 1937 Rang 523(524) 2Ig Hlajlany Della Trading Co 


'\ suit to set 
roperty of a 
Article 100 
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the conduct of his vror«hip and his own custotU pUced in tho ric’ht 
hands, a? uix>n tho personal ri^ht of the phintiff to the propert\ * 

3. Specific moTeable property. — See Xote 3 to Article 4S 

4. Suit to recoTer specific moveable property. — Tho <5uit “to 
recover ci>ecific moTcahle proi*crt\ * referred to b\ this Article is tho 
<anie as that contemplated h\ Sections 10 and 11 of tho Si>ecifie 
Belief Act, 1S77 * tender those Sections, the i*erson entitled to tho 
immediate josses-ion of «i»ecific moveable propertj raav suo for tho 
recovery thereof from an^ I'erson tn pow«jje« or control of it 
without hems its owner To <iuch a suit this \rticle may apply if 
the pos'Cs«30D of the defendant is unlawful Where the defendant 
13 not in iwssession or control of the proivertj claimed, a «!mt for 
Tecovery of tho proiiertv is not maintainable against him * A suit 
for damages ma\, however, lie again't him and may fall within tho 
latter part of tho first column of this Article * 

5. Compensation. — Com{kencation includes valuo of goods os 
well as compensation hv way of damages that are consequential on 
tho wrongful taking, or injury or detention ^ 

6. "Wrongfally taking.” — It has been «een m Note 7 to 
Art 48 a«fc that whore there is no wrongful taking or wrongful 
detention bv the defendant, neither that Artiele nor tbi» Article wiU 
apply In order that tho defendant ma\ be held Inhle for a wrongful 
taking, it must be unequivocalU shown that tho phintifT was entirely 
deprived of tho uso of such iiroj»ert\ An entra on a pieco of hnd 
is by itself no proof of auj conversion of luoieablcs Ijing ujxjn tho 
land at the timo the entr\ takes place In such a case notwith 
standing the plaintiff s eviction from the land, i^ossossion of tho 
moveables Ijing ujwn it should bo presumed to bare continued in 
him ID tho absence of proof of any act on tho jurt of the defendant 
with special reference to such moveables * 

7. Wrongfully injuring the property. — The meaning of tho 
word “injurj is tho jiopular one of loss or deterioration caused In a 

4 iiSSOiV UjJ 3 IG Jnd 337 5 ‘Jjr 350 J3 Ju 3 J».’ JJJ JJ' CJ 
CdSMini Sr\ Gridhanji t CosMnn 

Note 4 

1 (1699) 22 Mad 478 (4S1) VurugfSit Vudih v Jotharan Airir/ 

•2 (1899) 22 ^lad 4"o (ISO) VuJjJi t Jotharim Divm/ 

3 (1899) 22 Mad 4"& (481) MHrng«» ifiirfili t Jotharam D^xau 

Note 5 

1 (1900) 23 Mad C21 (C'’G) ViiftijM* Vm tilwr r Jo haram Ikiiai 

Note 6 

1. (189S) 22 Mad 19" (200), Voy» v Irtifhnimitit 

(1S45)LRCQBTC9("2) IILJQBS- 9 Jur 2-4 CG R R 5C’ (V 1). 
Thorogcod v Zlobmscm 

(1873)21 aV R (rng)33T(saS) 43 L J Fi so 2s L T C" L R S 1 x ICc 
Efijhti J a Cctrl^w (l ct Rramwell R — To rrewot the owrfr c' 
poods from tbom in a particular wa\ doM Dot amount to 

conversion the owner inu«t U peucralh |n.Tcnt«i from l it p th'ia 
in anv manner to entitle him to an action t f trov.r ) 


Article 49 
Notes 
2—7 
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%\rongful act ^ But the injury to the property mentioned in this 
Article 13 limited to property while in the custody of some person 
other than the owner Where the plaintift s vessel was injured by 
collision with the defendant s vessel, it was held that this Article was 
not applicable * 

A mortgage of immo\able property (which under Section 8 of 
the Transfer of Property Act jiassos also an interest in the things 
attached to the land) is merely a aecuritj for the payment of the 
debt In the case ol a simple mortgage the mortgagor is and 
continues to be the owner of the property as an absolute owner * He 
IS entitled, among other rights, to cut and sell the timber standing 
on his land and appropriate the proceeds of the sale Such an act is 
not an alienation or conversion of the secuntj But if the mortgagee 
IS dcprned of kts security by or m consequence of the wrongful act 
of a third person, such as the cutting and carrying away of the 
timber, the remedy open to the mortgagee against such third person 
IS onlj b> an action for damages for the depreciation of the mortgage 
securitj And a suit for compensation for such depreciation would 
be governed by this Article* Article 48 will not apply as the plain 
tiff had no right to the possession of the moieable property on 
the date of the suit See Notes to Article 46 

8, Wrongfal detention. — See al->o Note 7 to \rticle 48 

Where a bailee merely holds over after the expirj of the period 
for which the goods wore bailed to him, ho ma^ bo liable for a breach 
of contract ^ but his jiossessioD cannot be called a wrongful detention 

Note 7 

1 (ISCG) 3 Mad H C E ICS (ICG 1C7) v f!a»j 7 anndha Pillai 

2 (1897) 11 Bom 133(137) Essoo Bhayajiy TheS S Snutri 

3 Sed Transfer of Property Act Section 6C 

4 (1017) A I E 1917 Mad 880 (831 881) 82 Ind Gas 001 Surapudt Miomrpn 

y SeiJiat/ya (The suit is not one to enforce pijment of money 


(1912) 17 Ind Cas 90G (90G) 6 Low Bur Rul 7S, Sitha> tbnram Chetty v U 


IS«(1930) \lEJfn0NaKl80(142) 20NagLE312 12i Ind Oas 
090 Trelnjwth v Ajo Ihynprasad (A mortgagor mortgaged his 
house to tho pLiiiitilt — tlcf ndmt purchase I the equity of 
red mption and remosi'd inatirnU of tho mortgaged house there- 
by disminishing mortgig« secuntj —//rf I that plaintiQ s suit 
for dtmsgos agaiRst d f miint baling arisen out of tort was 
goTcniel ly Article 49 )J 

Notes 

1 Sftf Contract Act, Section IfO 

(leoi) 15 Mad 157(100) 2 Mid L Jour 51, ^abbalka v VaruppalUla, 
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until Ills ix)sse<5sion becomes rtt/torsc to tliat of tlio bailor Tho usual 
mcthotl of proMng that tho dctcntioii is at1\Lrso is to sliovs that tlio 
liUintifT demanded tlio dclucrj of the inoxcablo iiroportj, and that 
the defendant refused to complj with theilcuiand * It is tho refusal, 
which must bo certain,* that makes tho detainer's ixisscssion unlawful 

9. Suit for title deeds, — A suit to rccoaor tho titlo deeds 
dejxjsitcd with tho iiiortgagco, after the mortgage has boon redeemed, 
IS governed bj this Article, and timo begins to run from tho date of 
refusal of a demand to return tho documents ' If a person is in 
rightful jiossc'siQn of land, such ixjssession justifies tho jiossession of 
the title deeda, and time for an action to recover the titlo deeds does 
not begin to run so long as the person is m such possession of tho 
land * 

10. Successive conversions by the same person. — Whero 
in respect of tho same property two or more succossivo acts of 
conversion are committed bj tho same persoo. the cause of action 
being tbe first con^orslon, limitation b^ms to run from that time 
In Wilkinson v Verity,' lilies, J , obseraed as follows — 

“It IS a general rule that where there has onco boon a 
complete causo of action arising out of a contract or tort, tho 
statute begins to run, and that subsequent circumstaDcos which 
would, but for the prior wrongful act, ha\e constituted a causo 
of action, are disregarded ’ 

But if the prior act of conxersion is a fraudulent one, the period 
of limitation runs from the date of the subsequent discovery of tho 
fraud by the plaintiff (see Section 18 ante) Thus, in TTiIfcmson v 
Verttij,^ where a bailee of goo<l3 for safe custody converted them to 
his own use and subsequontl> refused to deliver them up on demand 
to the bailor who then first learnt about the con\crston, it was held 

2 (1920) AIR 19'’0 All 35A (351) 42 All 45 52 led Cas 382 ilt Laddoo 

Degw 1 V Jai ml ud dtn (It onh when a demand is made and there 
IS a re{a«'il to coniph with the dcniaud that poc«cssiou becomes unlaw 
iul and the period of limitation (or a suit for the return of the mote 
atres or lu tlK artcrnatite fur their tai'ue commences to run from tho 
date of such refusil under Art 4J ) 

[Sm (1815) L R 0 Q B 709 ("72) 14 L J Q U 87 9 Jur 274 CC R R 
SC7 (5Cj) Tliorogood t iiohinson 

(16G0) 23 Bevv 145 (147) 126 R R 06 (C8) Eduardt V Clay (Pro 
pertt left bt the owier in the defendants possession is not 
w coi g(ull) coDXcrted until the defendant refuses to give it up to 
the owner )) 

3 (1699) 9 Mad L Jour 51 (50) /’omnAmhi a Pe Wy v f’anaya Coundan 

Note 9 

1 (1891) 15 Mad 157 (ICO) 2 Mad L Jour 54 SuUiaUa v MorupixiiAafa 

2 (ISGO) 120RRC75 (076) 29 L J 1 x 19» 5 II A K 430 2 L T (S 8) 20 8 

W R(Lcg)28l,Pfa»ifv Ccltmll 

Note 10 

1 (1671)19^1 R (Eng) 004 (005) LRCCP20G 21 L T 32 40 LJCP141 

2 ( 167 l) 19 NN R(Eng)C04(C05) LRGCP20G 21LT32 10LJCP141 


Article 49 
Notes 
8—10 
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that the limitation for a smt for the wrongful detention ran only 
from the time of the demand This decision was followed in the 
undermentioned case,® where the defendant, who held certain 
promissorj notes in deposit for the plaintiff, pledged them for his 
own purposes and later on when asked by the plaintiff refused to 
deli\ er them up It was held that the detention of the notes became 
wrongful from the date of the refusal to deliver them up * "It has 
been held from a very early time,*’ said Cockburn, 0 J in Heeve v 
Palmer,^ “that, where a chattel has been bailed to a person, it does 
not lie in his mouth to set up his own wrongful act in answer 
to an action of detinue, thoogh the chattel has ceased to be in Ins 
possession at the time of the demand " 

11. Successive conversious by more than one person. — 
Where the same properly has been converted by more than one 
person, each of these acts of conversion is a separate cause of action, 
and hence the fact that one cause of action is barred by limitation 
does not affect the claim in respect of the other causes of action 
Thus, m Mtlhr v DcH,* the plaintiff’s son, having wrongfully 
obtained possession of a lease deed of certain premises of which the 
plaintiff was in possession, deposited it m 1881 with B to secure 
an advance B having afterwards become bankrupt his assignee in 
1889 transferred the deed to the defendant The plaintiff demanded 
the return of the deed and the defendant refused to give it up It 
was held that the mere receipt of the deed, either by B, or by his 
assignee m bankruptcy, or by the defendant was no conversion and 
there was no cause of action against defendant until he converted the 
property afresh by refusing to deliver it Even if the cause of action 
against the son was then barred, this did not affect the new cause of 
action against the defendant ® 

If B wrongfully takes the moveable propoity of A, retains it for 
three >6ars, and then transfers it to C, who refuses to deliver it on 
demand by can 4 sue 0 for wrongful detention? No The reason 
IS that the suit being one for possession of property A‘s right to 
such property gets, by virtue of Section 28, extinguished after the 
lapse of three years 


3 (1908) 12 Cal W N 1010 (1013), Gopal Chandra Bose v Surendra Nath Dvtt 

4 See also (1920) 54 lod Cas 159 (ICO) (Nag) Bhao Stngh v Bihar* Lall 

(1919) AIR 1919 All 102 (103) 41 All C43 55 Ind Cas 45, Kalyan 
3Zal V Sishen Gland 

5 (1853) 5 0 R (N 8) 84 (90) 116 R R 673 (676) 4 Jur (N S) 929 

Note 11 

U(193C)AIRl93GBom822(327) CORom 848 1G5 Ind Cas 184, Aoilliwsroo 
2fanel(sliaf( T CaugadasDuatladas 

1 (1891) 39 W R(rng) 842(843) ItRlQR 4CS C3 L T C93 COLJQB404 

2 See niv) (IB'^S) 31 W B (Frg) 548 (649) L R 11 Q B I3 99 49 L T 070 47 

J 1> 455 52 li J Q B 418, Sjvitlninn v. 1 osier (Tho facts were 

slnihr to tho'o in 1/iKcr v Dell ) 
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50.* For tlio hire of 
animals, •vehicles, boats 
or household furniture 


Three years 


I When the 
[ hire becomes 
I payable 


Article 50 


1. Scope of the Article — A **biriog is a bailment for a 
reward or compensation * Tim Article deals with the luring of a 
thing for use 

The liability to paj arises out of the contract of luring A suit 
for the lure of things specified m the Article will fall under this 
Article A suit for the hire of things other than those mentioned 
in tho Article, will ho goiemed bj the general Articles 115 or llC 


5 1 ,t For the balance 
of money advanced in 
payment of goods to be 
delivered i 


Three yearn. I W h e n the 
I goods ought 
I to be dehver- 

I ed 


Article 51 


Synopsis 

1 Scope of the Article 

2 "Money ” 

3 "Goods ” 

4 Starting point 


1. Scope of the Article — This Article applies to suits for the 
balance of money advanced in payment of goods to bo delivered^ 
It does not apply to suits for compensation for breach of a contract 
to deliver goods Where A contracted to deliver goods to B within a 
fixed period and tho latter made him various advances from time to 


^ Act of 1877. Article 50 «itd Act of 1871, Article 49 
Same as above 

Act of 18S9 Section 1 Clanse 8 

To suits to recover tho biro of ammals v h cles boats or household furni 
tare —the period of three from the time the cause of net ou 

arose 


t Act of 1877, Article 51 snd Act of 1871, Article 50 
Same as above 
Act of 1859 

Iso correspoodiDg provisioa 

Article 50 — Note 1 

1 W barton a Law L^xicob 

Article 5i — Note 1 

1 (1119) 1919 'Mad N 41 (S M 
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Article 51 
Notes 
1—4 


time but A did not dehvei the entire quantity of goods at the stipu 
lated time and B sued him for the difierence between the sums 
advanced and the value of the goods delivered with interest, it was 
held that the claim was to all intents and iiurposes one for compen~ 
sation for breach of the contract and so fell within Article 115 of 
the Limitation Act ” 

\Vhere under a feoiid money was advanced m payment of goods 
to he delivered and the goods wore not delivered, a suit for the 
money so advanced was held governed b> Article 68 of the Act 
which provides limitation for suits on bonds ® 

2, “Money.” — Money means and includes not only com but 
also Bank Notes, Government Promissory Notes, Bank deposits and 
otherwise and generally any paper obligation or security that is 
immediately and certainly convertible into cash so that nothing can 
interfeie with or prevent such conversion ^ 

3, “Goods,” — The word goods has been defined in the Sale of 
Goods Act as meaning "every kind of nioveablo property other than 
actionable claims and money, and includes stocks and shares, growing 
crops grass and things attached to or forming part of the land which 
are agieed to bo severed before sale or under the contract of sale * 

4, Starting point, — Under clause 9 of Section 1 of the Limits, 
tion Act of 1859, a suit for the breach of an> contract had to be 
brought within three years from the time the broach took place A 
suit for the balance of money advanced m payment of goods to be 
delivered was regarded as one falling under this clause and the cause 
of action was held to accrue at the time when the goods ought to 
have been supplied * 

This view has been adopted in the later Acts Where no time is 
fixed for the delivery of goods, the starting point will be the time at 
which, by reason of trade custom or soma established usage well 
understood by both paities, the goods ought to have been delivered 
or in the absence of any such usage, a reasonable time after the 
advanco of the money, having regard to all the circumstances of the 
case * Thus, where goods paid for in full are short delivered, Iimita. 
tion will begin to run from the tune when such short delivery is 

2 (1SS3) 1S83 Puo Ko No 22 Seth E Mjee Bjranijee y \r]o,nDa% 

3 (1911) 12 lud C^s 616 (61G) (Lab) lyharm Suifii y lU Jlard 

Note 2 

1 (ISSl) 3 AU 7S8 ("93) 1B91 All W N 74 (D B) Eojerence by (he Bonrd of 
Fetenue, North 11 estern Proimces nnrftr S 4B of Jet 1 of 1879 

Note 4 

1 (1807) 7 Sath SS K 164 (1C5), Botdlonalh Shnh y Lalinussa B\bce 

(lSrS)9SiithW Raoa^ioi.ri-ippv Kubeer ilvndut 

2 (18C“) 7 SutU W R 1G1(16S), BovlIon-ifA Shnfj V Lnlunttsn Bibee 

(1915) AIR 1915 AU 161 (ICl) 28 tnd Co.8 959, Shartlnr Sxn-jh v ill 
r^l ha 

(1915) M R 1915 Nat* r (S) llVaj-DRi"! 3lln<10i8 474 ll» Ifwtdm 
wrtl T O 7 P Itj Co (VciHO uftckr \ft 31 — II no lime is fixed, 

• rcisonahlc time should be Kiven ) 
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made * An acknowledgment would of comso enUigo the poiiod of 
limitation * 


52. tho price I Three j’ears. 

of goods sold and I 

delivered, vrliero no fixed | 
period of credit is agreed 
upon. I 

Synopsis 

1. Legislativo changes. 

2. Scope of the Article. 

3. " Price.*’ 

4. “ Goods.” 

5. “ Delivered.” 

6 Combination of claims. 

7. Cantonments Act, Section 273. 

8. Starting point. 

Other Topics 

Aekao^^ledgInent or pirt paMnent enlarges timo See Note 8 Ft 4 

Article 65 and this Articlc.-Di8tiQctioo Sec Note 8, Ft 3 

Contract for payment in kind— Article not applicable Sec Note 3, Ft 1 

Goods supplied from time to time — No period of credit fixed — Starting point 

See Note 8 

Ncw<papers and medicines arc goods SeoNote4, Fts 1,2 

1. Legislative changes. — T)ie Act of 1859 made a special 
provision m Section 1 clause 8 for a suit for the amount of bilU for 
an> articles sold by retail, that is lo small parts or quantities ^ 
A suit for the price of goods sold it-holesale was held to fall under 
Section 1 clause 9 of that Act as hciog suits oo a breach of contract * 
No such distinction has been made in the later Acts 


The date oi 
the delivery 
of the "oods. 


Act of 1877, Article 52 and Act of 1871, Article 51, 
Same as above 


Act of 1859. 

No corre.pondiDg provision 


3 ( 16 S") 14 Cal 457 (400) Atul Kruto Hose v Lyon 4t Co 

4 (1920) AIR IMO Lab 359 (300) 1 Lah 357 S3 Ind Cas 767, Ganjo Sahai 

V Khaitin Chnnd 

Article 52 — Note 1 

1 (1607) 7 Snth R 101 (102) JJuchet Cope v Colleelor of Ttrhoot 

' (1604) 1 Suth R 80s (30&), Shama Chum Lall v ColUctor of Ttrhoot 

2 (1606) 9 Suth W R 193 (199) Rcng L R Sup \ol 909 (F B) Lot ifohan 

IToldar V tfa?ia?)f5 Katee (Ovcmilmg 6 Suth \\ R 4 and 3 Suth R 

see Ref 21) 

(1804 C5) 2 Mad H e R C (7), rtraMrarap A'ovat t SoyowitaSay SaXtio* 


Article 51 
Note 4 

Article 52 
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2. Scope of the Article. — is a general principle that in a 
sale of goods, the delivery of the goods and the payment of the price 
are, unless there is an agreement to the contrary, concurrent coneZt- 
tions ^ In the absence of a contract to the contrary, therefore, the 
liability to pai the price arises at the same time as the delivery of 
the goods sold The limitation for a smt to enforce such liability is 
accordingly made to ran undei this Article from the date of the 
delivery of the goods 

Whore there is an agreement to the contrary, namely to post- 
pone payment, time will run under the next two Articles from the 
oxpirj of such period of postimnement 

This Article 'm 11 apply only if the suit is for the price of goods 
sold and delnered Where a suit for the price of goods sold to 
the father of a Hindu family was decreed against the father and 
subsequently the iilaintiff sued to enforce this decree debt against 
the sons, it was held that this Article was not applicable* Again, 
whore A sold goods to B who however got C s name entered m the 
transaction as the purchaser and on A getting a decree for his price 
against C, the latter sued B for the decree amount, it was held that 
the suit was not one under this Article* 

8. “Price.” — The word “price ’ has been defined m the Sale of 
Goods Act, 1930, as moaning the money consideration for a sale of 
goods Where, therefore, goods arc supplied on a contract that it 
should bo repaid in kind, a suit to enforce such contract is not a 
suit for the price of any goods sold and is not within this Article 
Article G5 or Article 115 may apply to such a case * A suit for the 
price of goods sold in the absence of any agreement to pay tn kind is 
clearly within thi» Article* 

4. “Goods.” — The word “goods has not been defined in this 
Act It has been defined in Section 2 of the Sale of Goods Act, 1930, 
as meaning 

“every kind of raoa cable property other than actionable claims 
and money, and includes stock and shares, growing crops, grass 

Note 2 

1 See Section 82 of the Sale of Gooils Act (3 of 1930) 

2 (1901) 27 aiid 243 (21f) H AI-mI L Jour 81 (F 15) Perxnseitny Mudaltar v 

Stelhareima Chettiar 

3 (1933) AIR 1933 Lnh 401 (405) 147 Ind Can 57, Des Peij HuUvi Chand t 

Lachh\ E<im Vrahh Diynl 

Note 3 

1 (1922) AIR 1922 Lsh 271 (271) fiS Inil Cns TOl, Mahomed Dtn v Sohan 

Svigh 

(1919) AIR 1919 lah 103 (109) 49 Inil C»r 231 1918 Fun Re No 41, 

Menghn ham v JIatSU 

[S«<j;w(I91C)AlIll9ir'>«l fS* (>^7) 31 IndCns 335, Txruma 
laxxadhnm Suravyi ▼ 1xrxnnala<\aiham Bayxraju (This 
Article w*s not rcfimd to — Rut Article 115 was nrplicd )] 

2 (1920)95 Ind Cis 25 (25) (Lah). Ditron Snij/i Ttrloh Sxngh v Savdagar 

Sxngh 

.(1919) AIR 1919 Lah fC (CO) 05 Ind Cas C67, Carxga Pam v h'anda 
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and things attached to or forming imt of tlio land \\hich aro 
agreed to he seiercd hoforo salo or under tho contract of sale " 
The definition is aiiphcihlo onlj for tho puriwso of construing 
tho Sale of Goods Act, hut that Act and this being lioth in pan 
materia, tho definition can lie applied to this Act al'.o in so far as 
it is not repugnant to this Act As regards tho first iiortion of tho 
definition, there is nothing repugnant thereto ap|>caring m this Act 
The second portion ho^^o^cr will not applj Tho reason is this 
Tho definitions in tho General Clauses Act 1897, uhich bj force of 
Section 3 thereof applj to this Act also show that mo^ eablo property 
docs not include things attached to the earth This is also made clear 
by Article 55 separately dealing with suits for tho price of trees and 
groiitng crops sold It has however lieen held in tho undeimen- 
tioned case*^ bj a single Judge of the Lahore High Court, that the 
word “goods is wido enough to includo fruit e\en before it has been 
gathered No reasons have been given It is submitted that it is not 
correct 

A nowsiiapor comes within the category of goods So aUo do 
znodicinos A suit to recover the arrears of subscription to a news 
paper* or for the reco\erj of tho price of medicines® supplied, is 
governed by this Article. 

6. "Delivered." — Unlike a bill of lading a railway receipt 
which IS a mercantile document of title to goods when made over to 
a person gives the holder thereof the right to lawful !>osscssion of 
tho goods and the date of the delnery of the raihiay receipt is the 
date of the deliiery of the goods for tho puri>oscs of the starting 
jxjint of limitation under this Article * 

6. Combination of claims. — It has been seen in tho Notes to 
tho definition of the word “suit in Section 2 sub section 10 ante, 
that where a suit consists of several distioct and independent claims 
which can bo split up, tho suit in respect of each claim is go\orned 
by its appropriate Article Thus where a suit consists of two parts, 
one for the price of medicines sold and tho other for fees for medical 

Note 4 

la(1922) CG lud Cas 120 (120) (Lab) U asu Bam t Bahtm Bakhsk 

1 (1905) 7 Horn L R 190 (191) Jlormasjiv hharsetjt 

2 (1931) AIR 1931 All 752 (753) 133 Ind Cas 53' Baroda hant Sen » Court 

of IV ard$ 

Note S 

1 (192S) tIR192SNiK 191 (181 192) 103 Ind Cas 801 Sheoc> aranlnl v 

Pamralan (SIR 1910 Mid 750 Followed ) 

[Bui se« (1930) A I R 19)0 Lab 206 (90") 121 Ind Cas "21 Gotmd 
Prasad v J^am J'ltith (The ptrtics tna> agree that the delirery 
of the railw3> receipt docs not amount to the dvlivcrv of tho 


li(1922) A I R 1922 Lah 19s (200) CO lud Cas 490 2 Lah 3"C (F E) ifaho- 
melOhasifav Siraj Ud din 

(1931) AIR 1931 'Ml 752 (763) 133 Ind Cas 537, Baroda Kant Sen r Court 
of U ards 


Article 

Notes 

4—6 
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attendance, the former claim will be governed by this Article and 
the latter by Article 115 * 

But where the two claims are not independent and cannot be 
split up, neither the \rticle apiilicable to one oi the claims nor that 
applicable to the other will apply A entered into a contract with B 
to do the work of flooring in a building A was to supply marble for 
the flooring and also to do all the work necessary for constructing 
the floor He was to be paid a certain sum of money for ever> 
square loot of flooring done bj him The rate did not separatelj 
specify the price of the materials supplied A sued B for the recovery 
of the balance due on the contract It was held that the claim for 
the price of goods supplied and for the price of work done could not 
be separated, that neither this Article nor Article 56 applied to the 
suit in its entirety, and that the suit was governed by Article 115 
of the Act * 

A agreed to purchase from B three motor cars for a {imp sum 
of Rs 14 000 without specifying the price of each car and paid an 
advance of Rs 2000 In due course ho took delivery of one cat but 
did not pay any moie money and did not retmn the car either In 
a suit hy B for the balance of money alleged to bo due for the car 
taken delivery of and lor damages for breach of contract, it was held 
following Mac/arlane v Con*,’ that the failure to return the car 
must bo taken to imply a /rah contract to pay tts price and that 
the claim to that extent was separable and governed by this Article * 

7. Cantonments Act, Section 273. — A suit for the price of 
goods supplied to the Cantonments Boardjis governed by this Article 
and not hy Section 273 of the Cantonments Act ^ 

8 Starting point. — Time runs under the Article from the 
date of the delucry of the goods The fact that the purchaser, not 
having all the money in lus hands agrees to pay the balance with 
interest does not piovent the running of time from the date of the 
delu cry of the goods In the case of tradesman s accounts and 

(1931) AIR 1931 Lab 309 (S09 810) 130 Ind Gas 574 DAtmo VnZ Sons 
V Bafimixt Ullah 

1 (1931) A IR 1931 \U 762 (753) l33IndCas53T Barocla hant Sen v Court 

o/ ll'rtrds 

2 (1922) AIR 1922 L\h JOS (200) 2 Lah 37C GO Ind Gas 4D0 (P D) ilaho 

vied Gliasita y SurajUddin 

iSee alw (1914) AIR 19U Lab 250 (2al) 22 Ind Cas 67C 1913 Pun 
Ro No 103 Radfia Kuhen ^ Da$an( Lai 
(1935) \ 1 R 1935 Lab 222 (225) Mnhomed DnVtsh JTafit v Rrtuol 
p»nJk CiMb Ltd (D contractiiiR with N to supply goods and 
p.'rform duties tor fixed sum — D t rcaking contract )] 

3 I1S72) 17 Sulh W R 244 (253) 8 Rug L R 459 

4 (1931) AIR ion Lab 309(310) 130 Ini Gas 574, D/utna Ifol tf Sonsv 

R.ihTtiat Effah 

Note? 

1 (1031) MU 1934 \n 4ar (43~) 149 ind Cas 49 50 All 885, Cantonment 

JJmtiI, tHahabnly Jltttart I at Ganyn Prasn I 

Note 8 

la(l93l) A I R 19U An2'J(2M) 132 IndCas 422, 1/nl.nl Lnl T Tulab SinjA 
Pmn 1/rtl 
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also m cases where goods are supplied from time to time, and no 
IKjriod ot credit is fixed, time will run m respect of each item from 
the date ot deluerj of such item* This is the general trend of 
opinion Where pajments are made bj the customer from time to 
time without spccifj ing the items of goods to which they are to bo 
credited the supplier is entitled to credit them to the earlier of the 
items sold, and will, for the purjioses of limitation, be taken to have 
done so , ho is not entitled to credit them to the entire balance duo 
on the dealings in tlio sense of saving limitation for each and every 
item * Thus supixisc a tradesman institutes a suit on 1 6 1938 for 
the halanco duo on the following dealings — 


1_1_1933 

Goods supplied 

Rs 16 0 0 


1—2—1933 

Do 

Rs 10 0 0 


15_2— 1933 

Received 


Rs 10 0 0 

1_3— 1933 

Goods supplied 

Rs 20 0 0 


15—3—1933 

Received 


Rs 5 0 0 

1—1—1934 

Goods supplied 

Rs 15 0 0 


1—1—1935 

Do ' 

Rs 20 0 0 


1—1— 1930 

Do 

Rs 15 0 0 


1—6—1930 

Received 


Rs 30 0 0 


On the principles above stated the suit will be barred except m 
regard to the last item The ))a>meDts made will not bo taken as 
part pajments in respect of each item so as to save limitation m 
respect thereof but will he taken as having been credited to the 
earlier items In tlie illustration above, the first three items are 
full) paid up and the dates of delivery of the next three items are 
bojond three jears of the suit The claim except as regards tho 
last item is thus barred 

In Kcdar Ivath MtUer v Venobandhu Shah^^ Jenkins C J, 
quoted with approval the following passage from tho decision m 
Bonseyy oidsuorth^^ — 

^ here a tradesman has a bill against a party for any 
amount m which the items are so connected together that it 
appears tliat tho dealing is not intended to terminate with one 

1 (1921) AIR 1921 All 325 (325) C3 Ind Cas 435 Abdvl Atts y lilurtna Lai 

(1935) AIR 1935 All 53 (51) 155 Ind Cas 44 Pu»u Lai Kun:i Lall y 

Jagannath 

(18C9) 11 Suth R 529 (530) Saleowree Singh y KmloDangal 

(1930) AIR 1930 Oudb 287 (2SS) 128 Ind Cas 2 6 6 Luck 7 Lalji y 
Ghast Itam 

(19^5) AIR 1925 Pat 800 (SO") 8S Ind Cas "47 H K Dansford y D D 
SJau t Co 

2 ( 1921 ) A IR 19-n All S25(3’5) 03 Ind Cas 435 4WuJ Uigy Vunna Lai 

( 1935 ) A I R 1935 VU 53 (51) 155 Ind Cis 44 luUu Lai Kunji Tail y 

Jaga inath 

(1S"5) 24 Suth XN R 890 (391) LabooThahoor Ptrthady Labco Vo] fth Lall 
2» (1910) A 1 R l91GCal 5«0(5'« 5S1) SllndCasC^C 42 Cal 1043 
2b (1«5G) "S L J C r "OS (•’OS) 18 C B S^S 2 Jur (N 6) 494 4 N\ R (Fog) 

Sff 10" R R 318 


Article S2 
Notes 


Lim "C 
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Article 62 contract, but to be continuous, so that one item, if not paid. 

Note 8 shall be united with another and form one continuous demand, 

the whole together forms but one cause of action and cannot 
be divided ” 

The above Mew was followed by the High Court of Bombay and 
the Judicial Commissioner’s Court of Smd in the undermentioned 
cases*® but was dissented from by the High Court of Allahabad 
It IS submitted that the Mew of Jenkins, C J , adopted by the High 
Court of Bombay , cannot be accepted as correct, and it is opposed to 
the general trend of opinion referred to above 

It may be noted that if the account between the parties could be 
considered to he a mutual, current and open account, limitation in 
respect of the balance due on the entire account will, under Article 85 
of the Limitation Act, commence to run from the close of the year 
in which the last item admitted or piovcd is entered in the account 
Thus, in the case illustrated above, if it could be considered to be a 
mutual, open and current account (it has been held that it cannot 
bo so considered), time will run for the balance from 31-12 193& 
and the suit will not bo barred This is the distinction between this 
Article and Article 85 tn/ra * 

An acknowledgment or imt i>ayment m respect of the item 
sold would, of course, enlarge the time * See Sections 10 and 20 ante 


Artlole 53 


.53, For the price! 
of goods sold and deli- 
vered to be paid for after 
the expiry of a fixed 
period of credit. 


Three years. 


When the 
period of 
credit ex- 
pires. 


Act of 1877. Article S3 and Act of 1871, Article 52, 
Same as above 
Act of 1859 
corre’spondiDg provi’^ion 


2c (1923) A I K 1923 Bom IIS (lie) 77 Ind Cis 0J3 i7ajau Ahmed Ilaji Ah 
T Salemahomed Peer Mokamed 

(1922) AIR 1922 Sind 15 (10) 15 Sind L R 207 C7 lud Cas 44, E inn o} 
Lilaram 3i[adhafidti$ v Ptrm of IlMsvinbhot/ Knrtviji it Sons 
2d (1935) AIR 1935 All 53 (55) 155 Ind Cis 44 Pitllit Lai Kunji Lall v 
J a!}annath 

S See (1935) MR 1935 All 63 (54) 155 Ind Cai 44 / utlu Lnl Kanji Lall v 
Ja^annath 

(1921) A IR1921 111325(320) 03 InU Cas 435 Abdul v IDiunn 
Lai 

(1930) Ain 1930 Oudh 237 (283) 12$ lud Cas 2'r fi Luck 7, Laljt 
T OhnstJam 

(1925) A I R 1925 I’At SOT, fftO") RS Ini C.s 717, 11 A Pins/ordr. 
}l D Shnw ft Co 

4 (1919) \IR1919P 0 120(121) 65IiilCu 5I3(PC) Ilaja Praja Sundar 
Del T DIola Lath 

(r*21) AIR 1921 Vig 1 (2) r5 Iml Cas 279 17 Nur L R 209 Onhar Lot 
' I aj ^tohatntttd 
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1 “Fixed period of credit ** — Where the parties to a sale of Article fi3 

goods intend that the goods delivered aro not to bo paid for until the Note 1 
end of a period of credit IiraitatioQ runs not from the time of the 
purchase or delu erj but from the expiration of the period of credit * 

Whether credit was intended to be given may bo gathered from the 
conduct of the parties or from the terms of the contract they entered 
into hero a suit was brought by A against B for recovery of the 
price of wood supi lied under two contracts each of which contained 
a clause by which the plaintiff contracted to mdemnify the defendant 
for loss arising by reason of failure on his i art to supply the wood as 
contracted for it was held that thi» Article and not Article 52 was 
applicable to the plaintiff s claim the intention of the parties being 
that the jneo of \\ood was not claimable as of right on the date of 
its being suiilied but rather when the contract was completed or 
when the contract came to an end * The \\ord Ihatanat m Madras 
means a period of credit * 

In a simple transaction of sale of goods the liability to pay full 
price accrues on the date of the sale and a mere i romise on the part 
of the Tondee to \ ay suoh price nith interest docs not amount to the 
giving of a period of credit * 


54. For tho price of 
goods sold and delivered i 
to be paid for by a bill 
of esenange, no such bill 
being given 


Three years 


iWhen the 
1 period of 
the proposed 
bill ehpses 


Article 5i 


1 Scope of the Artlole — The Article seems to ha\e been 
based upon tho decision of Helps v WtnlerboUom ’ In that case 
goods were sold at six months credit laymcnt to be then made by 
a bill at two or three months at tho purchaser s option It was held 
that an action lay at tho end of six months /or not delncnng the 
bill but that time for an action /or the |rico of the goods sold did 

}(s Acl pf 1877 Art cle S4 and Act of 1871 Article 53 
Same as above 
Act of 1859 

No corre pond ng prov s on 


Article S3 — Note i 

1 (16C9) 11 Suth R 529 (530) SatcouTfe Smy? t Krtsto Dangal 

2 (1SS5) 7 All ”31 (2'!S) IS^'S W N 40 Prajt X-al ▼ i/artcell 

3 {l£P5) A I R Mad IGl (1G3) 49 Mai *>5 85 Ind Cas '>99 A UPP 

' V Jf Firm V nJaram Ckelt 

4 (1931) AIR 1531 'll {'’31) 13’ Ind Cas 4 ’ Mvlnf Lnl t f ufaA S njH 

Pran Val 

Article 64 — Note 1 

1 (1S31)2 R A 'd 431 (434 435) SG R R €09 (fll C12) 9LJKB25S 
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Article 64 not begin to run until the end oi the time foi which the bill was to 
Note 1 be given 

A bill of exchange includes & hundi (see clause 2 of Section 2) 
For this Article to apply to a suit, it must be alleged that the hundis 
were not executed as promised * 


Article 55 


55/ For the price! 
of trees or growing crops 
sold by the plaintiff to 
the defendant where no 
fixed period of credit is 
agreed upon. 


Three years. 


The date of 
the sale. 


1. Scope of the Article. — Giowing crops and standing trees 
are included m the definition of immovable pioporty as gi\en m 
the General Clauses Act 1897, and this is the definition that applies 
to this Act by virtu© of Section 3 ol the former Act A suit for the 
price of trees or growing cro|i3 sold cannot therefore be a suit for the 
price of “goods ” sold and delivered within the meaning of Article 62 
ante Hence this Article has been framed for such cases 

The Article applies only to suits for the pt ice of trees and standing 
crops sold by the plaintiff to the defendant A suit for the poss«sio» 
of a tree standing on defendant s land which the defendant has sold 
to tlio plaintiff will bo governed by tlie twelve years limitation ^ 
Limitation, under tins Article, luns fiom the date of the sale 
and not from the time when the crops aie gathered This Article 
overrules the decision in Boiddonath Shah v Lalnnissa Bibee* as 
to tbo appheabthty of tho principles laid down tliorein to tlio fiats 
assiirnod by tho Court ’ 


Act of 1877, Article 55 and Acl of 1871, Article 54 
Same as al ove 
Act of 1855 

No corrc<^ndinj; provision 

2 (lOlf) \ I R I'yy, Irfih 329 (329) 102 In.l Cl^^ 30-2, Northern I ore^l Co v 
I'nvt Singh AAbnli ,f Co 

Article 55 — Note 1 

1 (l^0l) 19 Bom 207 (2(H) Satharamx 1 u/frrtu 
(IRSl) IRSt Pun 11. No 112, JrtiMrtf Suijli v I mlhn 

2 (isr7)7 Ruth w 11 iri (ira) 

R Btarlin^’fl I hnitalion \ct, Tth J ditiou, I'ngo 20u 
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56 For tlio price of I 
■work done by the plain- 
tiff for the defendant at 
his request, where no 
time has been fixed for 
payment. 


Tlirco years. 


^Yhon 

work 

done. 


tho 

is 


Synopsis 

1. Suit must be for price of work done. 

2. “For the defendant at hfs request." 

3. “Where no time has been fixed for payment." 

4. Starting point of limitation. 


Article 66 


1. Suit must be for price of work done. — It is an ossonlial 
condition for the applicability of tho Articlo that tho suit should bo 
/or the price o/ uorl done The following aro illustrations of suits 
for tho price of work done, go\crncd b> this Articlo — 

1 Suit b> a goldsmith to rcco\cr t)io prico of laliour for making 

certain ornaments for tho defendant ' 

2 Suit for the recoicrj of a certain sum on account of tho costs 

of printing certain receipts, otc for tho defendant * 

3 Suit to recoier a sum of money for liaMng carried certain 

casks of beer under a contract with tho defendant ’ 

4 Suit by a contractor against a District Board for tho pneo 

of the work done, namely to make certain constructions * 
But a suit for tho recovery of fees duo for medical attondanco 
has been held not to be a suit for tho “pneo of work done ’ * 

Whero tho suit is not merely for the price of work done, but also 
for other reliefs, it must bo seen whether the relief for tho price of 
work done is independent of tho other reliefs claimed, and can ho 
separated from tho others If it can bo so dono, then this Article will 

Act of 1877, Article 56 end Act of 1871, Article 55. 

Same 84 aboTc 
Act of 1659. 

No correcpondiDg pronsion 


Article 56 — Note 1 

1 (1335) 1SS5 Bom P J 252, 1 ulinu t Gopal 

2 (1903) 30 Cal C97 (CS3) imbiea Dat 1 ym y ^itynnund Sinyh 

3 (1S3T) ISs" Pun Rc No CO Murree SreveryCo » Ilatura Zfal 

4 ( 1925 ) 1 1 R IKS Oudh 297 (293) I0OIndCac630 3 Lack 531, -Ifalliura 

Prasrtd T Chnirmnn Distnel Ikxtrii Sitapur 

5 (1931) MR 1931 Ml 752 (753) X33 Ind Cas 537, RaroM Annl ▼ Court ef 

alto (IS”0) 13 Sath W R 96 (97) /furit Chundur Surm^h 
T Drojonilh ChutXerlutiy (Cate asder the Act of 1359 )] 
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Artiol© 66 apply in so far as the claim for the price of work is conceiBed, 
Notes the other reliefs being governed by tbeir own appropriate rules of 

1 — 3 limitation IVhere, on the other hand, the reliefs cannot be split np, 

this Article wiU not applv to the entirety of the suit See Notes 
to Article 52 ante 

Under the Act of 1859, there was no specific provision for suits 
of this nature and such suits were governed by Section 1 clause 16 
of that Act under which the limitation was siv years from the date 
of the cauao of action * 

a., "For the defendant at his request.” — The work must have 
been done at the defendants request But the request may be 
• implied from the circnmstance> of the case ' 

Tlie work must have been done for the defendant In the under 
mentioned case * where the plamtiil did some work at the request of 
the defendant as agent of a Ruling Prince, it was argued that though 
the work was done at the rcgiicst of the defendant, it was not done 
for the defendant but for the Ruling Prince The Court did not 
decide the point but expressed an opinion that the work must be 
taken to ha^e been done for the defendant withm the meaning 
of thi!> Articlo 

3. “Where no time has been fixed for payment.” — This 
Article would apply only where «o time has 6ce>i fixed for payment 
Thus, in a suit by a zammdar to recover sums etponded by him at the 
defendants' request for the repair of a tank for the irrigation of lauds 
held by them in common with him where no time was ahsolntelj 
fixed for the repavment to him of thO'<» sura«, it was held that the 
suit was governed by this Article * 

But in n suit b> a village car enter or where 

payment for work done b> f ‘ed 1 1 1 n g*y»hle 

to him nt the end of ov held 

to ho clcatlv inapphc 
In a suit to r 
caskb of beer » 
among th 
Brew r 
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4. starting point of limitation. — Timo, under thw Article, Article 86 
xvill run from the dale when the x\orkisdono The words “when the Note 4 
•work IS done” must ho taken to mean “when the work is Julhj done 
or complotod Thus, wliero the work dono was the repair ot a tank 
and was spread over a period of threo jears, tlio suit for the price 
of such repair was held to ho withm three >cars from the date when 
the work was fullj completed} 

ST**” money pay-lThree years. I "When the Artiola 87 
ahle for money lent. | 1 o a n i s 

I made. 

Synopsis 

1. Scope of the Article. 

2. Suit must be based on the loan. 

3. Loan and deposit — Distinction between. 

4. Loan on pledge or mortgage. 

5. “Payable." 

6. “Money.” 

7. Suit on money dealings. 

Other Topics 

Balance struck oiftoutils to acknowktlgincnV Scel^otoT Pt 4 

OorerDinent securities arc not money See Note 6 Pt 1 

Suit by rnneipal ag-unst agent for money coIlcctcd.-4rlicIe is not applicable 

See Note 2| Pt S 

Suit to enforce pledge — Article M not applicable See Note 4 Pt 4 

1, Scope of the Article. ~ This is a general \rtiole applicable for 
the recovery of monoj pajable for money lent Articles 58 and 50 
are specific Articles The distinction between this Article and 
Article 59 is that while the former applies to loans, where there is no 
e:tpres 3 agreement made as to its repayment. Article 69 applies to 

* Act of 1877, Article 57 and Aci of 1871, Article 56 
Same as above 

Act of 1859, Section 1, clause 9 

To suits brought to recover money lent — the penod of three jxars 

from the time when the debt liceame due 

Note 4 

1 (1880)0 Mad 334 (342) Sniidarrtwr Sanlara 

5Sfc oI»(lSGl) IBCi Sutb " R Gap 08(69), Pajah PerladfiSenBaJui- 
dooT T I vnjeft Poy (Ca*c under the Act of 1650 The cause of 
action accrues from the time when the labour was performed )) 

Article 57 — Note 1 

la (1933) AIR 1933 P C CG (C7) I72 Ind Cas 978 (P C) 3!onmohan v. 
hotdfo hartiiii Tandon 
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Article 56 
Notes 
1—8 


applj in so far as the claim for the price of ivork is concerned, 
the other reliefs being governed by their own appropriate rules of 
limitation Where, on the other hand, the reliefs cannot be split up, 
this Article will not apply to the entirety of the suit See Notes 
to Article 52 ante 

Under the Act of 1859, there was no specific provision for suits 
of this nature and such suits were governed by Section 1 clause 16 
of that Act under which the limitation was six years from the date 
of the causo of action ® 

2., “For the defendant at his request." — The work must have 
been slone at the defendants request But the request may be 
implied from the circumstances of the case ^ 

The work must have been done for the defendant In the under- 
mentioned case,* where the plaintiff did some work at the request of 
the defendant as agent of a Ruling Prince, it was argued that though 
the work was done at the request of the defendant, it was not done 
for the defendant but for the Ruling Prince The Court did not 
decide the point but expressed an opinion that the work must be 
taken to have been done for the defendant within the meaning 
of tins Article 

3. “Where no time has been fixed for payment." — Tins 
Article would apply only where no time has been fixed for payment 
Thus, m a suit by a zammdar to recover sum? expended by him at the 
defendants' request for the repair of a tank for the irrigation of lands 
held by them in common with him whoro no time was ahsolutelj 
fixed for the repayment to him of those sums, it was held that the 
suit was governed by this Article * 

But in a suit by a village carpenter (artisan) for wages where 
pajmont for work dono by him was expressly stated to bo payable 
to him at the end of every agricultural year, this Article was held 
to bo clearlj inapplicable * 

In a suit to recover a sum of money for having earned certain 
cask? of beer under a contract with tho defendant, the mero fact that 
among tho terras thoieof it was mentioned that for ono >oar tho 
Browerj Co would not transfer their work to anj lower tenderor, 
was held not to show that payment for tho work dono was not to ho 
made till the close of tho ycir* 

f (1872) 9 Dom 11 0 R 280 (291), Aoro nnne3 ? Ifii/tnmmarJ Khnn 

Note 2 

1 (ISBO) 9 ^la 1 931 (312) Sun /'iram v S<inAf»rn 

2 (1900) 4 Ind 902 (90C) 1910 Pun Ro No 49, lt?td Ifi v F ron 

Golit'fin 

Note S 

1 (1830 9 Mad 394 (912) Stm/?rrt.nT Nanlnm 

2 (1991) A I R 19U Nai59r,0(2 0) 152 Iiiil Cm 8-.5, v P^vOrnhiin 

9 (1^97) 19S7 I’ui> Rfl No TO ^lurree llrever]/ Co t Ilcttura VflJ 
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4. Stnrttng point of limitation. — Tu • 

will nin from tho dafo when the wo'k m flo'j/- i 
work IS done” mu«t he taken to m'nn ‘Vi/»i n . , 
or comi'lctcd ’ Thu-- where the work ilon' v^t i 
nnd was sjircifl o\cr a period of three jeir (I . , 
of such repair was held to lie wilhm three jor-. i< 
tho work was fiiUi completed^ 

57' For money pay-^ Three yenr/, 
ahlo for money lent. i 


Synopsis 

1. Scope of the Article. 

2. Suit must he based on the 

3. Loan and deposit — 

4. Loan on pledjle or morifnp 
B. “Payable." 

6. “Money." 

7. Suit on money dealings. 

Olher Topics 

Balance struck amounts to acknowl<'<));in/‘Ml 

Ooveromeot securities arc not tnonej 

Suit by rnncipal against agent (or money colktl. J jj 

Suit to enforce pledge — Article is not appllcnl 1 1 


i. Scope of the Article. — This is a |i« r « / 
the rccot cry of money pa> able for monoy |> , . 
arc specific Articles The distinction 
Article 59 is that while the former appli. a u , «,, 
express agreement mad e as to its repay m.,< ^ 

^ Act of 1877, Article 57 and Act 
Same as abovi* 


Act of 1853, Seclton I, . 

To suits brought to rccovet monej lent, ... .. 

from the tunc ^ben the delt t^rnmedPe. 

~ Note 4 

1 (1856) 9 Mad 834 (342). 5n«d.Jrflw t Santara 

ISfe also (1604) 15r4 Suth B Cap fq(r/ j 
doorv lunjtftJcg (Case onaprij., ^ 
action accrues from the time wh*; t<. 


Article 57 — Note i 

la (1933) A I R 1933 P C CG (07) J72 led Ca« 3** ^ 

CflWco A’orain Tandem 
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Article 67 
Notes 
1—4 


loans where there is an agreement that ifc shall be luyable on demand * 
There is, however, no difference in effect inasmuch as m both eases 
time runs from the date of the loan, the words “on demand in 
Article 59 not being regarded as a term of the contract to pay Seo 
Note 6 to Article 59, tnfra for a discussion of the principles invoh ed 

2. Suit must be based on the loan. — The Article applies 
onl> when the suit is based on the loan A suit against a surety 
who on the date of the loan to the principal debtor held himself 
responsible for the same, is not a suit on the loan hut on the con- 
tract of suretyship and is governed b> Article 115 of the Act, though 
the time begins to run against him from the date of the loan, the 
surety s liabilitj being coextensive with the loan ^ A suit by a 
principal against his agent for moneys collected and letained by the 
agent IS not governed by this Article because the principal cannot bo 
said to have lent the moneys to the agent w ithin the meaning of this 
Article * Where A advanced moneys to B under a registered bond on 
behalf of himself and as guardian of his minor daughter C, for meet, 
mg tho expenses of a litigation m which C was interested, it was 
held that B could not contract on behalf of his daughter C that so 
far as C was concorned tho registered document must bo disiegarded 
and that the suit as against C must bo regarded as one for money 
payable for money lent within tho meaning of this Article ^ 

S. Loan and deposit — Distinction between. — See Notes to 

Article 60 tnfra 

4 Loan on pledge or mortgage. — Tho fact that moveable pro. 
petty IS pledged or immovable proi>erty is mortgaged as a collateral 
security for a loan advanced, docs not render a suit for tho recovery 
of tho loan personally against tho debtor, of any other description 
than a suit for money “payable for money lent ' A suit therefore 
to recover personally from tho debtor tho amount of tho loan 
advanced,* or tho balance of tho amount duo after crediting tho 

1 {1C20) AIR 1020 Low I ur 74 (7G) 67 Ind Gas 903 10 Low Dur Rul 

ICl M h K Cheltjv Palamappa Clictly 

Note 2 

1 (1031) AIR 1031 Lah roi (r93) 132 Ind Cas 500 13 Lih 210 Diyaltt 1/rtI 

V Nnndu Shah Deb Haj 

2 (1000) 2 Ind Cas 118 (121) 31 All 429 Dno Girraj Singh v Hanx Haghuhxr 

Kunuar 

3 (100r)100ulhCn39(40) A’at«i6 Injuman Arn Degam v Kaicnb injii 

man Ira D gam 

lSc«flJv7{lOIT) \IBm*Cil317(T52) 171 In 1 Cvs 0C5 Sailendra 
2>athr AeihaabC/andra Choir Ihunj (Rrgistfred documents 
— tnvaiil — Suit is Rovcrncl b> this Article or 
\rt IH-)! 

Note 4 

1 (1002)21 \U2S1 (252, 2M) 1902 All W N 43 Satjil lii Khan v Debx 

2 (IS ),) 1 " Ml 2SI (2S7) 1895 Ml \V N 4r ^^a Ian Vohan Lai v Annljai 

Tat 

(P3 ) \ 1 It 193511. tn 213 (211) 15C In I Ca» 531, / ere / T I ither r 

IrAfshr 
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proceeds of the sale of tlio proportj plctlged,* is goierned b> tins 
Article and time runs from tho date of the loan A suit to enforce 
the pledge is not governed bj this Article but b> Article 120 * 

5. “Payable.” — Tho \\ord “{tajablo means payable at once 
on tho loan being made ^Yhero a loan is on an agreement that it 
is repayable on a futuie date, it cannot be said to bo payable 
immediately on tho loan being made and a suit for recoscry thereof 
IS not for ‘ money payable for money lent within the meaning of 
this Article ’ Article 115 or some other Article may apply to a suit 
to recover tho money duo on such contracts * 

6. “Money.” — Tho Article applies only to suits for money 
payable for money lent Government Securities^ and grain* cannot 
be said to be money and a suit in resjiect of a loan thereof is there 
foro not \Mthin this Article A suit for moneys due on transactions 
beUveen the inrties m ^^hlch each side supplied the other with 
goods 13 not within this Article * 

7. Suit on money dealings. — . Where A borrows money from 
B from time to time and makes payments towards it from time to 

(1695) 23 Cal 21 (21) ^tm Cftand Datoo v J agabundhn Ghote 

(1881) 1881 Pun Ro No IIC Doutat Ram v Jtuan Mai 

(1904) 37 Maa 533 (530 531) 13 Mad L Jour 415 (F B) Mahahnga >adar 

T Gannpan 

(1930) A I B 1930 Pesb 43 (45) IGOIndCasOSC Sat/uUah Khnnv Chaman 

Lai 

3 (1903) 24 All 251 (253) 1903 All W N 43 Saijnd Ah hhan v Debt Prasad 

(1900) 80 Bom 318 (130) 7BomLR7S9 Frltapav Desftj(ar>pa 

(1886) 1880 Bom P J 101 Ratnckan Ira t 

(1927) AIR 1937 Nag 340 (347) 104 I C Oil £>r6i<!irtn v Gaya Pershad 

4 (1893) 17 All 384 (387) 1805 All W N 40 iladan VoJwn Lai v Eunhax 

Lai 

(1918) AIR 1918 Vll 344 (344) 40 led Cis 373 40 All 512 Deokx Nandan 

V Gapua 

(1935) AIR 1935 Bom 213 (215) 15C Ind Cas 531 Percy F Fisher t 

irdeshtr 

(1S95) 22 Cal ‘’1 (24) Kn t Ckand Baboo v Jngabundha Ghosh 

(1831) 1881 Pun Re 'Jo 110 Dotclal Ram \ Jtwan Mai 

(1904) 27 Mad S‘’3 (530 531) 13 Mad 1> Jour 415 (F B) Mahalxnga Aadar 

T Giinapalhi Subbxen 

Note 5 

1 (1834) 10 Cal 1033 (1034) Rameshtrar Mandal y Ramchand Roj 

(1692) 15 Mad 330 (331) 2 Mad L Jour 42 ilamasmini^ r l/ut^uavom^ 

(19‘’0) A I B 1920 Low Bur "4 (70) 57 IndCa»903 10 Low Bur Rul IGl, 

V V A /l Chett/y Palantappa Chelly 

[See also (1919) AIR 1919 Mad 140 (150) 52 Ind Cas 450 Annama 
lai y tniiotmlaj ] 

2 (1834) 10 Cal 1033 (1035) Rameshirar Mandaly Ramchand Pioii 

(1919) A I R 1919 Mad 140 (150) 52 lDdCas45G Jnmiinalat v Annamalot 

Note 6 

1 (1903) 7 Cal M N 470 (451) Krula Aamtni Dassi y. idministrator General 

of Rinjal 

2 (191") AIR 1917 Lab ICO (10") 3" Ind Cis 300 Budh Ram t Ralh Rjbi 

(Suit on advances in cash anJ gram— Art 57 does not apply ) 

3 (1922) AIR 1922 Lab 310 (317) 00 Ind Cas 3s", /icala Das y Ilufam 

Cband 


Article 57 
Notes 
4—7 


/ 
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Article 67 loans where there is an agieeinenfc that it shall be payable on demand * 
Notes There is, houever, no difference m effect inasmuch as in both cases 
time runs from the date of the loan, the words “on demand” in 
Article 69 not being r^ardod as a term of the contract to pay See 
Note 6 to Article 59, tnfra for a discussion of the piinciples in\ olved 

2. Salt most be based on the loan. — The Article applies 
only when the suit is based on the loan A suit against a surety 
who on the date of tho loan to the principal debtor held himself 
responsible for the same, is not a suit on the loan hut on tlie con- 
tract of suretyship and is governed by Article 115 of tho Act, though 
tho time begins to run against him from the date of the loan, the 
surety's liability being co extensive with the loan ^ A suit by a 
principal against his agent for moneys collected and letained by the 
agent is not governed by this Article because the iirincipal cannot be 
said to lia\e lent the moneys to the agent within the meaning of this 
Article ^ Whore A ad\anced moneys to B under a registered bond on 
behalf of himself and as guardian of his minor daughter C, for meet- 
ing tho expenses of a litigation in which C was interested, it was 
hold that D could not contract on behalf of his daughter 0, that so 
far as C was concerned, tho registered document must be clisiegarded 
and that the suit as against C must be regarded as one for money 
payable for money lent within the moaning of this Article * 

3. Loan and deposit — Distinction between. — See Notes to 
Article 60 tnfra 

4. Loan on pledge or mortgage. — Tho fact that movcablo pro. 
porty IS ]iledged or immovablo proi>erty is mortgaged as a collateral 
security for a loan advanced, docs not rondor a suit for tho recovery 
of the loan personally against the debtor, of any other descrijition 
tlian a suit for money “payablo for money lent ’ ^ A suit therefore 
to recover personally from tho debtor tho amount of the loan 
advanced,' or tho lialanco of the amount due after crediting the 

1 (1920) A I R ltK>0 Low Rue 74 (70) 57 Ind Gas 003 TO LowBurKol 

ICl, M V K K Chelti/T Palantappa Chclty 

Note 2 

1 (1931) A I R ion Lah roi (C91) 132 Ind Gas 590 13 Lah 240, Oti/fllK Val 

V iVnntfu Shah Deb tiaj 

2 (1909) 2 Ind C»s 118 (121) 31 All 429, Jiao Girraj Singh v Ham raghiibtr 

hujiirar 

3 (IDOT) 10 Oulh C»s 33(40) Aatta5 ln;«mnn ^ira Dcgam v Navab inju 

t lan Ifrt D gain 

[See also (1037) AIR 1937 Cal 317 (3'>2) 171 Ind Gas 005, Sailendra 
Jtaihx Ke^aab Chan Ira Chou lUvry (R gistorcd documents 
— R> i;i«tntioii Ilia all 1 — Suit is governed bj this trticlo or 
art W5)) 

Note 4 

1 (1902) 21 aiiasi (372,233) 1902 Ml W N 43, Suir/icl Ni Khan v Dtbi 

2 (is >j) 17 an 2Sl (2S7) 189» Ml \V N 4r, Vadnn l/oJiuu Tjal V. Kanha% 

Lfil 

. (193') a 1 R 1U37 IV m2n (214) ISC Ind Ca» 531, Perc / I 1 isher v 

Ariel) ir 
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proceeds of the sale of the proixjrtj pledgcil,* is go%ernod by tins 
Article and time runs from the date of the loan A suit to enforce 
the pledge is not governed b> tins Article but bj Article 120 * 

5. “Payable.” — The word “lajablo means jnjablo at once 
on the loan being made Whoro a loan is on an agreement that it 
IS re])a}abIo on a fuime date, it cannot be said to be j’^l^blo 
immediatclj on the loan being mado and a suit for recovery thereof 
13 not for ‘ monoj pajahlo for monoy lent within the meaning of 
this Article * Article 115 or some other Article may applj to a suit 
to recover the monoj duo on such contracts * 

6. “Money." — Tlio Article applies onlj to suits for money 
pajable for money lent Government Securities* and grain* cannot 
bo said to bo money and a suit in respect of a loan thereof is there 
fore not within tins Article A suit for monejs duo on transactions 
between the parties in which each side supi>licd the other with 
goods, is not within this Article* 

7. Suit on money dealings. — Wlicro A borrows money from 
B from time to time and makes jiajments towards it from time to 


(1895) 22 Cal 21 (21) Nvn Chand Dttboov Jagabun Ihn Ohose 
(1831) 1881 Pun Rc No IIG Doulat Itait v Jtnan ifal 
(1901) 27 Mad 528 (530 531) 13 Mad L Jour 415 (P 11) Mahnlviga leader 
▼ GanopaB St 5bien 

(1930) AIR 1930 Pesh 43 (45) ICO Ind Cvs96C Sa»/nWnJi Khnnv Chaman 
Lai 

8 (lOO’) 24 All iSl (253) 190’ All W N 43 Sntyid Ah Khan v Debt Prasad 
(1900) 80 Bom 218 (220) 7 Bom L B 739 1 elUtpa v Desayappa 
(1880) 1886 Bom P J 101 Ilamckantray 4n(ajt 

(1927) AIR 1927 Nag 310 (847) 104 1 C C41 Debtdtan v Coya Perthad 
4 (1895) 17 All 234 (287) 1805 All W N 40 itadan Mohan Lai y ZttnAaj 
Lai 

(1918) AIR 1916 U1 344 (3l4) 40 Ind Cas 373 40 All 512 Dcokt Nandan 

V Gapua 

(1935) A I R 1935 Bom 213 (215) 156 Ind Cas 531 Percy F Ftsher v 

Ardeshtr 

(1695) 22 Cal 21 (24) Nun Chand Baboo v Jagabundhu Ghosh 

(1881) 1881 Pun Re No llC Doulal Ram v Jttean iial 

(1904) 27 Mad 523 (530 531) 13 Mad L Jour 445 (P B) Mahalinga Nadar 

V Oanapatht Stibbien 

Note 5 

Boy 

lulhustcamy 
! Bur Rul IGl, 


450 Annama 

latr 4nii<t> taint ] 

2 (1834) 10 Cal 1033 (1035) Bameshu ar Vandal y Ramchand P^y 

(1919) AIR 1919 Alad 14G (150) 52 Ind Cas 450 ^nnamolat v ^nnatnalat 

Note 6 


1 (1903) 7 Cal U V 4"C(491) Xrisfo \atntitt Ditsst v. tdminislralor General 

of Bengal 

2 (1017) A I R 191" Lah iro (ir") S’ lad Cas 300 Budh Ram v Ralh Ram 

(Suit oil adranccs in ea«b and gram— Art 57 does not apply ) 

3 (1922) AIR 1922 Lah 310 (317) CO Ind Cas 3S7, Jteala Das r Ilukam 

Chand 


Article 57 
Notes 
4—7 
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For MONET PAYABLE FOR MONET LENT 


Article 57 
Note 7 


Article 55 


time and B sues A on the balance due on such accounts between 
them and the account cannot bo said to be a mutual, open and cur- 
rent account, this Article -nill apply ^ The fact that the payments 
by A towards the loan were in the shape of goods or in some other 
manner does not affect the nature of the suit ® Each item of the 
loan must be considered separately and time will run in respect of 
that item from the date thereof * In other words, the suit will be 
barred in respect of all items which are beyond three years (under the 
Punjab Limitation Act, six years) of the date of the suit 'Where a 
balance has been struck for a certain amount m favour of the plain 
tiff, it may amount to an acknowledgment of liability and may 
extend the period of limitation * 


. 58 ' Like suit when I 
the lender has given a 
cheque for the money. 


Three years. 


When the 
cheque is 
paid. 


4 Act ot 1877, Article 58 and Act of 1871, Article 57. 
Same as above 
Act of 1859. 

No corrcspoadiDg provisioo 


Note 7 


1 (1923) A I R 1923 Lah C36 (637, 038) TOlnSCasOOS ThalurDast Sii 
han Dai Mtioaram 

(1931) AIR 1931 Lab 241 (243) 12 Lib 420 131 lad Cis 613, Ram Dhan 
V Mahofned Dost Khan 

(1922) AIR 1922 Lib 183 (188) C2 Ind Cas 898, ralnn Cftand v ^sa 
(Mutual, open and current account — \tt 86 is applicable and 
not this Atticio ) 

(1907) 0 Cal L Jour 158 (163), Pam Pershad v Harbans Stnijh 

(1893) 1893 All W N 34 (35), Dallah Skanker y Pnm Ktinr 

(1934) AIR 1934 All 126 (126) 147 Ind Ois29. /Ibditl A?in« v NtaM 


Ullah 

(1937) AIR 1937 Rang 340 (343) 172 lud Oas 837 1937 E L R 254. 
Burma Trndtnp Co y Burma Lotrn Banfc Lftl 
[S«oIm( 1922) AIR 1922 Lab 182 (183) 68 Ind Oas 815, Pirm 
Ovrdas Tlam KotH Pern Y Dhognan Das 
(1922) AIR 1922 Lab 204 (204) Nanak Smgh y Mxhan Stngh ) 

2 (1923) A I R 1923 Lab CSC (637) 79 IndCns 99S P/ioAMr Bns v Dishan Das 

(Orain given m repayment ) 

(1934) AIR 1934 Lab 126 (12f ) 148 led Cas 1010 Puran Singh v ilalhra 
Dai (Work dooo in repayment ) 

3 (1935) A in 1935 Bom 213 (214) 156 Ind Cas 631, Percy F Itskery 

Ardeihif 


4 (1923) AIR Ivih C36 (633) 70 1», 1 Cai IKi9 ThakurDasM D,s} an 
ixii Veten I am 
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i. Scope of the Article. — The Article prescribes a period of Article 58 
three jears for a suit for the reco\erj of monoj lent, ^\hon tho Notel 
lender has gnon o cheque for tho money lent bj him It, howo\er, 
applies to a caso in which tho lender draws hts own cheque and gives 
it to tho borrower It does not go\ern a suit in which ho transfers 
to the borrower a cheque which had been drawn bj another person 
and endorsed in his favour by tho {lajce * 

Ihe period of three jears proscribed b> the Article begins to run 
from the date on which tho cheque is paid, and a cheque is paid 
when It IS cashed by the lender s bankers ~ It is only then that the 
lender’s monej passes into the hands of tho borrower, and the loan 
13 made by tho former to tiio latter the mere handing over of a 
cheque bj tho lender to tho borrower does not amount to a payment 
of the cheque Nor does tho period begin to run against the lender 
when tho cheque received b> tho borrower is givon by him to his 
own bank, and the amount is credited to bim by tho bank * 

5 9.* For money lent . Three years, i \Vhen the loan Article 89 
under an agreement that i is made, 

it shall be payable on 
demand. I I 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Suit must be based on the loan. 

4. Interest accruing on a loan, If a *'Ioan.’’ 

6. “Money.” 

6. “On demand." 

7. Effect of stipulation to pay interest. 

8. Starting point. 

1. Legislative changes — Clauses 9 and 10 of Sect en 2 oI tbo 
Act of 1859 applied to cases co^crod by this Article, and czjj t u^i. 
clauses time ran from tho date xohen the debt beemne due 
Act of 1877, Article 59 
Same as above 
Act of 1671. Article 56 

First two columns sameasabove Third colamn — W hon the ^ 

Article 68 — Note 1 

1 (193S) A I R 19'i^ P C CG (C") 1"2 Ind Cas 9i8 (P C), l.j » , _x. v 

BaldfO Naraxn Tandan 

2 (18C81 IG W R(Eng) SGC(3CG) 3"LJCP112 LRSCis/ i 

514 Garden v Bruce 

(1905) 23 All 51 (57) l‘X)5 All W Mn "MlLJor-C- J j 

T San/r* Ui6i 

3 (1933) AIR 1939 P C fJj (C*) 172 Ind Cas 9'3 (p c • » , - Z>. ' 

Baldeo J\aratn Tandc^t 
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For money lenj payable o\ demand 


Article 59 
Notes 
i—i 


Article 58 of the Act of 1871, corresponding to this Article, 
provided that time ran from the date of demand 

Article 59 of the Act of 1877, corresiwnding to this Article, 
provided that time ran from the date of loan, and the Article has 
been retained in that form in the present Act 

2. Scope of the Article. — See Note 1 to Article 67 and Notes 
infra 

3. Suit must be based on the loan. — The suit must bo 
based on the loan See Note 2 to Article 57 ante A suit against a 
suretj ^lio, on the date of the loan to the principal debtor, held 
himsell resixjdsihle lor the same, is not a suit on the loan and is 
not barred merely by reason of the fact that the principal debt is 
barred under this Article ^ 

For a loan to come into existence, there must be a lender and a 
borrower Where the same person nets as the agent of t«o princi- 
pals and uses the money of the one for the benefit of the other, there 
cannot bo a loan as the lender and the boriowor is the same person ® 
A and B are ]oinb mortgagees -1 files a suit on the moitgage making 
D a defendant, and incurs expenses for such suit ho subsequently 
files a suit against B for contribution in respect of such costs It 
cannot ho said m such a case that A has lent ony monoy to B or 
that B has agreed to jiay such money on demand This Article has 
therefore no application to the suit ^ 

A deposit of money may create the relationship of debtor and 
creditor, but a deposit involves the condition that it is not payable 
except when called for A suit for the r6CQ\ory of a deposit is nob 
therefore go\erDcd by this. Article, but by Article GO infra See 
Notes to that Article 

As to the distinction bot^xcen a deposit and a loan, see Notes to 
Article CO 

4. Interest accruing on a loan, if a ‘loan.’— hero A deposited 
money ivith B for interest and after haimg rcceued back the prm 
cipal sum advanced, sucil for the interest duo thereon, it was hold 


Act «f 1859, Section 1, Clautei 9 and 10. 

9 To suits Irougbt to rpcovcr moncA lent, the fcriod of thrM jtars 

from the time when the debt became due, 

10. To suits brought to recoser monrj Knt in cisca in which there is 


Article 69 — Note 3 

1 (IfiSl) 6 Rom f 17 (r'2) f Iiid Jyr ISO, //njnnwfil % AruJiinirnt 

2 (lO'iT) \ 1 11 10»7 All 171 (174) OS Ind Css 1010 Jnuni iir Siijnc I nctorj/ 

1 1 1 X Vpj>er In tin I if«. 1f,Jl» Lt ! 

3 (1921) A 1 It 102TMa<Ul (*‘7) 70 In 1 Cis 401, Snnrfnro r Annnlhn. 

jvi It/tr 
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tl)at tho interest could not bo regarded as a loan and that the suit 
was not go\orned b> Article 59 Article 63 was applied * 

5. “Money.” — See Note G to Articlo 57 ante 

6. “On demand.” — It is a principle of jurisprudence that injury 
or wrong supjioscs unlawful intention or unlawful inadvertence ^ An 
exception to this is, however, furnished bj tlio law of England B> 
that law, in certain cases arising from contract, the performance of 
the obligation is duo from the \cr> instant at which the obligation 
arises, thus, if A dcjnsits mQ\ cable projiertj with B in order that B 
maj Keep it for safetj, B i» bound from tho moment of tho deposit 
to restore it to tho bailor, if .I sells goods to B and no timo is fixed 
for tho payment of the price, B is bound, from the moment of the 
delnerj, to paj tho price to tho seller* On the same principle, 
where A lends monoj to B, B is bound from the moment of tho loan 
to repay it to In i^orfojt \ Ef/nm,* Baron Parke obser%ed that 
“the debt which constitutes tho cause of action arises instantly on 
tho loan" and this Mew is the basis of Article 57 ante under which 
time for a suit for the recover) of the loan runs from the date of the 
loan 

It IS imjiosaiblo in the above cases that tho obligation should be 
broken through intention or inadvertence until the obligee desires 
performance and until the obligor ts informed of tho desire, and jet 
the law assumes that there is a breach of the obligation without any 
previous demand * 

If m the above cases B promises to paj tho amount to A on 
demand, it has boon held that tho words ‘on demand do not morel) 
b) themselves make a demand a term of tho contract In Bam 
Chunder Gkosaul v Juggutmonmohtnt Baicc.* Sir Richard Garth, 
C J , observed that “where a man promises to pa) a sum of mono) 
Ac , on demand, which it is his dut) to i>a), whether a demand be 
made or no, then tho mono) Ixicomes pajablo at once, and no 
demand is neccssarj before suing him for it. as for instance in the 

Note 4 

1 (18S0) 3 All 329 (332), MaAunJi Kuiir V Dalkx$hen Da^ 

Note 6 

1 Austin’s Junsprudonce 3rd Edition, 1st Aoluinc, Pai;c 485 

Also Austin 8 Jurisprudence, Students’ Edition (1899) Pages 230 231 

2 Austin’s Jurisprudence 8rd Edition Jst Volome Pago 485 

3 (1841) C7 RR C71 (075, G7C) 13 M A W 452 14 L J Fx 51 2 Dowl & L 

410, irnl/ort t jfascaZJ 

1 Williams’ Siunders 3S 1971 Edition Eirts t Trtppet 

(1837) 40 RR 040(019) 2 M A W 401 1 M A II 09 1 Jur 433 0 L J (N S) 
lx 121 Norton \ Fllovt 

(1921) 37 T L R 534 (539) 90 L J K It 9‘3 3 K It 110 125 L T 333 
20 Com Cas 190 05 S J 434 Joacliimwn t Suiss Dnnk Corjwratiwi, 

4 (1837) 40 R R 040 (049) 2 M A W 401 1 M A H f 9 I Jur 433 0 L J 

(S 6)1x121 

5 Vustin’s Juri-prudineo 3rd Edition, I^t Volume, Page 4S5 

0 (1878) 4 Cal 2''3 (294) 3 Cal L R SSO 2SliomeLR2 


Article 59 
Notes 
4—6 
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Article 69 case of monej lent, and money due for goods sold or for ^ork done ” 
Notes In Norton v rUam,^ 'nhere the question was as to v?hen the statute 
6 — 7 of limitations began to ton ona promissorj note payable with interest 

on demand, Baron Parke observed as follows — 

“It IS the same as the case of money lent payable upon 
request, with interest 'where no demand is necessary before 
bringing the action There is no obligation in law to give any 
notice at all It is quite clear that a jiroraissory note 

payable on demand is a present debt and is payable without 
demand and the statute begins to run from the date of it 
But even m such cases the parties raa^ , by the use of appropriate 
words (other than by merely using the words “on demand”) stipulate 
that the amount shall be iiayable only on demand being made, in 
which case time will not run until a demand is made ® 

In cases other than those falling -within tho classes of cases above 
referred to wheie A promises to jiay money to B on demand, the 
question in each case wiU bo whether the parties intended to make 
the demand a term of the contract In Joachimson v Swiss Banl, 
Corporation,^ Lord Justice Atkin, after a review of the authorities! 
observed — ' 

‘ Tho question apiiears to roe to be m every case, did the 
parties in tact intend to make the demand a term of the contract? 
If tho> did cftcct will be given to their contract, whether it be 
a direct promise to pay or a collateral promise, though in seeking 
to ascertain their intention, the nature of the contract may bo 
material 

It will lie clear from the above discussion that tho words “on 
demand in this Article have been used m tho technical sense in 
which the> arc used in Bnglish law with reference to a promise to 
pij a debt 

7. Effect ot stipulation to pay interest. — A stipulation to 
paj intcro'>t on tho money lent doos not make an> difToronco in tho 
apphcahilitj of tho Article In Norton v Ellam,^ which was a case 

7 (1837) ir R K Gir (ri9) 2 M A W ICl I ’ll t II CO 1 Jut 433 C L J 
(s R) 1 V 121 

"a aJm the Cl-**! cited in Foot Nolo (1) to Noto 8 o( Art 73 ^nfrn 
8(1837)4 UROir(rn) 2 M a w 4Gl I t 11 C3 1 Jut 433 TLJ 
(s R) I X 121 \ortoi V rilnm 

(IS71) ir Siilli \vn in (iro) 7IVnsrjR4S0 Crunam-ivi Dm ▼ Ahhci\ 

( ! nra>\ Choir Ihry 

9 (l»ll) 17 T T K '^31 (S30) 90rjJKTI97$ 3 K B 110 123 L T 333 2G 

I ni CIS lOi r.5S J 4)t 

10 (lOir) \ I U lOir Sislisr (487) UInlCis33S •iiirnjiav Doprorii 
(1017) A I It 1017 Pal 633 (333) 40InlCis35O 2 Pit L Jour 431 /lishim 
n an I T lu Ih Pihtrt Lol 

(lO’O) A IlMO OI,ow BurT4(77) 37 InlCisO03 10 Ixiw Bur Ilul ICl, 

If U A A 4 hfti / r Pal<tninpp>i Chett;/ 

Note 7 

1 (183:)4CRRn<l{riO) 2 3f t W 4ri 1 M t II fO 1 Jur 433 CLJ 
(SR) 1 I 121 
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of promissorj noto pajablo on doinand with interest Baron Parko 
observed as follows — 

"Whoro mono\ is lent siinpli, it isnot domed that tbo statute 
begins to run from tho timo of lending Then, is there any 
difToronco whore it is payable with interest? It is quite clear 
that a promissor> noto payable on demand is a present debt and 
IS payable without any demand and the statute begins to run 
from the date of it Then tho stipulation for compensation m 
the shape of interest makes no difTorcnce except that thereby tho 
debt IS continually increasing de die tn diem 
8. Starting point. — As has been seen in Note 1, tho starting 
point of limitation, under tho Act of 1859 for suits for the recovery 
of money lent was the date when tho debt became due * It was hold 
m some cases arising under that Act that where the money was 
payable on demand, tho technical mcamog of the words ‘on 
demand in English law did not apply to the mofussil in India, and 
that a demand was actually necessary before the debt could be said 
to become due* The Act of 1871 api>areotl> ga^e effect to this 
view, for both in Article 53 (now Article 59) and in Article 72 (now 
Article 73) time was made to tun from the dale of demand^ Tho 
Act of 1877 adopted m Articles 59 and 73 the common law meaning 
of the words “on demand when use<l with reference to debts, and 
timo accordingly ran under these Articles from the date of the loan 
The Articles have remained unaltered tn the present Act m this 
respect and the same intorprotation of the words on demand will 
apply 

60. For money do- 1 Three years. IWhen the Article 60 
posited under an agree- demand is 

ment that it shall be made 

payable on demand, in- 
cluding money of a custo- 
mer in tho hands of his 
banker so payable. 

^ Act of 1877, Article 60 

60 — For money deposited under an agree I Tbrec years ] When the demand 
ment that it shall be payable ou demand | | h made 

AcU of 1871 and 1859. 

No corresponding pitm<ion 

Note 8 

1 (1S"0) 14 Suth W n 67 (b9) Dibee Ileerun r Btbee Vartum 

2 (1S)“0) 14 Suth W K 224 (225) G Ping L R ICO, Tannee Perthai r Pran 

Kishfn 

3 (1872) 1S72 Puu Re No 17 Jeeicun Stnyhr invar £han 


Article 59 
Notes 
7-8 
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Synopsis 

1. Legislative changes. 

2. Deposit and loan >- Distinction. 

3. Moneys of customer with banker. 
i. Interest accruing on deposit, if a deposit. 

5. Onus of proof. 

6. “And includes.” 

7. Agreement to pay on demand. 

8. Demand, what is. 

9. Who should make a demand. 

10. Starting point. 

Other Topics 

Banker and customer— Presumption as to transaction being deposit 

See Note 5 Pt 4 

Deposit docs not nccessatilp idtoIto creation of express or implied trust 

See Note S Ft C 

Deposit docs not ncccssatil) inTolve relation of debtor nod creditor See Note 2 

Pis 4, 6 

Deposit for safe custody See Note 2 Pt 4 

ThaTinii system . Bee Note 7 Pts 7 to 10 

1. Legislative changes. 

(ft)Ther 0 was no protision corresponding to this m the Acts of 
1859 and 1871 A deiiosit of money was m man> cases hold 
to 1)0 monoj lent and in some cases as a deposit of moveable 
proportj for which a period of 30 joars was proMded in 
claviso 15 of Section 1 of tho Act of 1859 ‘ 

(b) Article GO of tho Act of 1877 did not contain tho \\ords 
"including nionoj of a customer m tho hands of hi3 banker 
80 payable ’ Tlioj were added in tho Act of 1908 

2. Deposit and loan — Distinction. — In ^[alto}nc(l Albar 
Khan \ Attar Sintjh,^ their Eiorclshiiis of tho Privy Council obsor\cd 
ns follows 

“It should 1)0 rcmcmlicrcd tint tlio two terms (i o doiiosit 
and loan) ato not mutually pxclusuc A dcjic'^it of money is 
not coiifme*! to a liailnient of spocific currency to bo returned 
til specie Ah in tho caso of a deposit with a banker, it docs 
not ncccs'.anly imoUo tho creation of a trust, but may inaoho 
onl\ tho creation of tho relation of del tor and creditor, a loan 
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Article 60 — Note 1 

1 tisrs) 3 Ruth W U 91 (91), /Mflen IfoMfe Drfcin \ Canon Moiiee Pehti 

Note 2 

J (lO'V) A I II 19Tf PC 171(173) irSImlCn^ini 17 Ijih 5S7 f3 Iiul \rp 
279 (PC) 
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under conditions Tho distinction trhicli is perhaps the most 
obvious IS that the deiwsit not for a fixed term docs not seem 
to impose an immediate obligation on tbo dojxisiteo to seek out 
tho deiKoitor and repay him He is to Icep the money till asled 
for it A demand by the depositor uoutd therefore seem to be a 
noimal condition of the ohUgatton of the depositee to repay 

Where therefore 4 ad\ anccs money to B, and tho intention of the 
parties IS that B s/io»fd themoney till asked for A, the trans 
action is a deposit * No obligation arises on the part of B to ropaj 
it until a demand is actually made for it In the case of an ordinary 
loan the obligation to repaj it arises, as has been seen in Note 6 to 
Article 59 immediately on the loan JaTtddv where i4 

handed o%er monoj to B stating **jou maj as well take care of it 
until I want it and it was m the minds of the parties that in 
the meanwhile tho money would be useful to B, it was held by 
Mr Justice North that the transaction was a deposit and not a 
mere loan payable without demand His Lordship in coming to 
this conclusion rolled upon the following passage from Pothier on 
Contracts by E^ans — 

' Where a man de^iosited money m the bands of another to be 
kept for his use, tho possession of the custodee ought to be 
deemed the iiossesston of tho owner until an application and 
refusal or other denial of the right, for until then there is 
nothing adverse , and I conceive that upon principle no action 
should be allowed m those cases without a previous demand 
con8cquentl> that no limitation should bo computed further 
back than such demand 

A deinsit maj involve the relation of debtor and creditor, but 
not necessarily so Thus, the relation between a banker and customer 
who deposits mone> with the former involves tho relation of debtor 
and creditor * But a deposit merely for safe custody,* or for a 

2 (1937) AIR 1937 Lah 81 (82) 171 Ind Cas 500 Gureharan Dai v Ram 

liakha Mai (In tlie case of deposit it is the duty of the depositor to 
make a demand for it ) 

[See nlw (1927) AIR 1927 Tat 91 (91) 93 Ind Cas 651 Suraj 
Pramd t Btndhyachal Prasad (Suit to recoyer balance 
money deposited every now and then and withdrawn from time 
to time — Art CO applies ), 

(1934) AIR 1931 Lah 1"9 (179) 14" Ind Cas 333 Allah Ditto v 

Srtdhtt Shah (M here an advance is held to t« a deposit an 
agreement to p.iy on demand mast be implied )) 

2a(1893) 42 W R(I ng)25(2C) 3 Cb 154 62 L J Cb 915 3 R G57 COLT 
255 

3 (1914) A I R 1914 Mad 51 (54) 37 Mad 1"5 24 Ind Cas 850 Datolnitmudii 

V N orai/fi»in$n» it/ Cl etit (D posits with hankers payaUe on demand 
on a spccul class of loans ) 

4 (1921) \ I R 1921 Cal 044 (G4G) C6IiidCaS|52 Jeomdra \ath r Dtnkar 

Pam 

(1919) A I R 1*119 Lah 322 (S’S) 4~ Ind Cas 59» 1919 Pun Pe No 4 

Dilipo V Zo&liu luitt (P"!^ It with defendant to le kept bv the 
htter fer tht jUu tifl until d marded ) 

Lim 77 
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specific purpose^ does not involve the relation of debtor and creditor. 

A deposit does not necessarily involve the creation of a trust 
express or implied * In the undermentioned cases^ the existence of 
a fiduciary relationship was regarded as the distinguishing feature of 
a deposit This view cannot be accepted as correct in view of the 
Privy Council decision referred to above "Where an express trust is 
created by the deposit, however, the matter will be governed by 
Section 10 of the Act * 

It follows from the above discussion that the substance of the 
transaction must bo looked to in every case The more use of the 
word “dejiGsit’' or “loan” cannot alter the substance of the trans- 
action, though the use of the word by the parties must be given due 
weight In ascertaining the intention of the parties If in substance 
a transaction is a “deposit” or a “loan,” it must be treated as such 
even though it is given a different name by the parties ® 

3. Moneys of cnstomer with banker. — Before the decision in 
1921 of the Court of Appeal in Joacktmson v Swiss Bank Corpor- 
ation} there were in England conQicting expressions of opinion 
though there was no actual decision on the question whether the 
relation of a banker and customer involved an implied condition that 
the making of an actual demand nas necessary before an action lay 
to recover mooe} lent to a banker by a customer on current account 
In Poley v Hill} whore the defendants were bankers who had 

0 (191S) AIR 1019 All 102 (103) 41 All G43 35 led Cas 45 halyan Vaf V 
Chand (Sait for money deposited for a specific purpose ) 

(188C) 1880 Bom P J 239, D)tjr(i5Aa> v The Firm ef Udeehand (Deposit 
svith firm with tho mtcution that it should bo kept distiaet and not 
mixed up with tho money of the firm ) 

G (1680) 1C CjI 25 (SI) Ithvr Chttnder Bhaduri y JihunKumari Pibt 

(1691) 18 Cal 231 (241) Seey of Slate v I mat Al% 

7 (IBTO) C Cal L R 470 (472), Bam SnAh Dfiunyo v Brohmoyi Dan 


(1903) 5 Boro L R 611 (513, 614) CMrsnndoj v Chalurbhuj 
(1S7C) IS'C Bom P J 63 Icliraffof y 1 rnnlaf 

(IWl) AIK 19’4 Bom 28 (29) 73 Iiul Cas 978, Colind v Kichulhai 
(Assumed ) , 

(19^0) A I R 1929 Cil 714 (717) 6G CU 650 121 Ind Cas 741, Bengal 
Falional ISank J td y Jatindra Nath 
6 (1908) 12 Ixim 994 (40J 402) JO Bom L R 510, Bhurabhat Jamnarlat y 
Cm / Kxmani 

9 (^^^0) ir Cal 25(30) JsAurrfcwnJer iJihnffur V Jtbun Kiimart Bill 
(1895) 18 Mttl 990 (391) 6 Mai L Jour 203 rtrundertlaijar Animal y 

Chetti 

(I9ir) A I U lOIT IM639 (511) irs Ii,<l Cis 501 15 Put 709. Bulrt Bii* 
Martrarir InJer Kvmar Tevarx 

Note 3 

1 (1921) 97 T Lit '31 ("191 nKBllO 90 L3 KB 973 125 L T 339 2C 

Com Cis 19C rSR J 431 

2 (l‘»ll) 13 L 3 Cb 18J (151. 165) irhS99 flJur317 81111114 
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rccei%cd from tho plaintilT, many years before suit, a sum of money 
for which they agreed to pay 3 per cent interest, but of this only 
two payments had been made, both more than six years before suit, 
it was held by tho Lord Chancellor, liord Ljndhurst, that tho case 
was merely one of a loan to tho defendants, and that m the absence 
of special circumstances taking tho case out of tho statuto of limita 
tions tho suit was barred That decision was given in the year 1844 
In the jear 1847, in Pott v Glegg? tho Court was of opinion that 
money in the hands of a banker was moroly money lent, with the 
superadded obligation arising out of the custom of bankers to honour 
the customer s drafts Chief Baron Pollock who delivered tho judgment 
of the Court expressed, however considerable doubt whether there 
was not a special contract between a banker and customer as to the 
money deposited which distinguished it from tho ordinarj case of a 
loan of monej In the 5 ear 1848 Foley v HtlP was confirmed on 
appeal hj the House of Lords,® tho Lord Chancellor observing as 
follows — 

Money when paid into a bank, ceases altogether to bo the 
money of the principal it 13 then tho money of the banker, 
who IS bound to return an equivalent by paying a similar sum to 
that deposited with him when he is asked for it The money 
paid into the hanker s is money known by tho principal to be 
placed there for the purpose of being under tho control of tbe 
banker it is then the bankers money he 1 $ known to deal with 
it as his own be makes what profit of it ho can which profit 
bo retains to himself, paying back only tbe principal accord 
mg to the custom of the bankers m some places, or tho principal 
and a small rate of interest according to the custom of the 
bankers m other places ho is not bound to keep it or deal 
with it as the property of his principal but he is, of course, 
answerable for tho amount because ho has contracted having 
received that money, to repay to tho principal when demanded 
a sum equivalent to that paid into his bands 

In this country, it was held in a number of cases purporting to 
lollow tho English oases n/ Foley v HtlP and Pott v Cleyy * that 
moneys in tho bands of a banker, for tho payment of which no 
period was fixed, must be treated merely as monej lent to be paid 
on demand and that a suit for tho reco\or> of such moneys was 
governed by Article 59 and not by Article 60 ® A contrary view was 

3 (1817)73BR517(5‘’'>) 10 M A W S'*! 16 L I' Ex 210 

4 (1841) 1 Ph 390 13 LJChl82 8 Jur 347 

5 (1848) 2 II L C 23 (30) 9 E R lOO’ Folej t 2Ti«i 

C (185^) 183'> Pun R<J No 95 Ckandu y OanditVal 

(1889) 13 Bom 338 (312) Teh! Dlonji y ^(liha (Case uodor the Act of 
1871 when there was no ArticU. com? poo Ini'; to Article CO ) 

(190") 20 All '"*3 (77") 4 All L Jour C'>8 190 All A\ N 2r3 D! aram Iktt 
y r<inja Den , 

(1900) 1 Ind Cas 712 (714) 32 Mad C3 Ofetal itstynte of Madras y 
‘'mifh 

(18^3) Bom P J 2'’5, Dai VaJinfatrtin* t itaynuil Dafrilram 
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talon in the cases noted below ^ 

In the >ear 1921, howe^el, the question came up for decision m 
England in Jonchtmson \ Sntss Bank CorporatioJi,^ and it was held 
b> the Court of Appeal after an exhaustive review of all the autho- 
rities, that in the relation of banker and customer, theie aro reallj 
quite a iiitniier of implied auiieradded obligations bejond the one 
specificallj mentioned in Foley v. and Pott \ Clegg,^ and 

that among them theie is an implied obligation on the inrt of the 
customer to actually make a demand as a condition piccedent to the 
arising of the obligation on the iiart of the banker to iepa> the 
money In other words, it was held that an actual demand was an 
tmplted tarn of the contract between a banker and customer 

The words “including monej of a customer m the hands of his 
banker’ which wore newlj added to the Aiticle in 1908, aro in 
accordance with the mow: held in Joachttmon's case” referred to 
abo\o SmcQ, by virtue of the implied contract referred to above, 
the banker is to keep the monej till asked fo) tt, the tiansaction is 
really a deposit, as explained b> tho Pn\y Council m Mahomed Akbai 
Khan's case,®'' and has consequently been properly included m this 
Article Tho observations m tho undermentioned cases® that the 
word “ deposit “ has been used loosely so as to include moneys m the 
hands of a banker, which in the strict sense would not be “ deposits, ’’ 
do not seem to bo sound The obsenations in the undermentioned 
cascs^® that the Article being a spocifio Article applicable to a parti- 
cular class of loans should, where a case falls within lioth Article 59 
and Article GO, ho applied rather than Article 59, do not also seem 
to ho correct It cannot bo that a case can fall both under tins Article 
as well as under Article 69 Where a demand is an exjuess term 
of tho contiact. Article 59 can Invo no application, and the word 
“dejKJsit ’ necessarily invoUessucha term 

"Undor the present Act it is quite clear that a suit for tho reco\ ery 
of a deposit with a liankcr which is not for u fixed term, is governed 
by this Article and not by Article 59 

(18SS) 1SS1 Bom P J I9S RtaUatdasv Copal 

[Sm al»> (19C0) 18C9 Pun Rc No 17, Dhoirnm Drtwv A mhJjo/w/ 1 

7 (18S0) 10 Cal is (29) Isliur CMotilcr Uhacluri v Jibiin Amnari iJit* 

(Article CO na< applied ) 

(1801) IH Mad 190 (aOS) SMnlDJour 201 Pfrtindniilniinr \mvial V 
Rainmatuar Cl etlff (lGCa12S rollowcd ) 

(I90q 15 C P I-i II 147 (ISO) DhagnaUPrnvil'v hfirlnda Pra^ad 

8 (1‘>JI)37 TLU SSI (1S9) S K 11 110 00 L J K II 07S 125 L T 3JS 20 

Coin Ca» lOT rss J 4St 

Pi(l9ir) \ I UlOWPC I'l (ITS) lG2 1ndCa«454 17 L-ili 557 r3 Ind App 
J'U (P C) Valiomfd Hbar Khanv \Unr SinQh 
O (IW7) MU 1927 Bom STJ (STS) 102 Ind Cn» 40S iloti Oaurt v Anrnigi 
(1917) A 1 U 1917 Mai 910 (018) S9 1ml Ci* DCS SO Mad 1081, Sutra 
mttiti/an rA/((tar V Aatbr^san C /rfUnr ( Dii'cml ' l«t u wvid ill 
Ihi S^cTi tj In a non 1 g»l n*nH' ) 

10 (l‘-H0) 10 Cal i‘J(2 ’■ • . I . - ' 

(I'-a*.) 19 U ni S53 ■ ‘ ■ 

lantUaf, 

11 (ISIS) MR 1915 • - ■ ■ ■ . i 

Autrn /<il 
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4. Interest accrning on a deposit, If a deposit. — Where A 
dciKiMtccl monej with D for interest and after having received back 
the principal sum, sued for the interest duo thereon, it was held that 
the interest could not bo regarded as a deposit and that the suit was 
not go\erned bj Article GO Article 63 was applied * 

5. Onus of proof. — Where a question arises as to whether a 
transaction is a dciiosit or a loan, there is no presumption in law 
that it 13 a deposit^ Where A hand» over money to D on the 
understanding that it is not a gift, it would be regarded in law as a 
loan, and if the plaintiff wants to make out that it is a do])Osit, the 
onus is on him to show that thcro wrero additional circumstances 
which con\erted the loan into a ‘deposit * Where tho plaintiff 
alleges a deposit and a deposit within limitation, then if the 
defendant wishes to defeat the claim on tho ground of limitation, 
he must plead that on account of a particular demand made by 
the plaintiff the cause of action accrued, not on the date alleged 
in the plaint, but on some other previous date beyond limitation 
If he does not plead it, he cannot, merely on the statement 
extracted from tho plamtifT s witness m cross examination, decide 
that a demand was made beyond limitation ^ 

In tho case of banker and customer, the law implies a demand 
being made as a term of the contract See Note 3 ante Whore there 
fore in a transaction between a customer and banker tho question 
arises as to whether such transaction is a dei>osit or a loan, tho 
presumption has been held to be that it is a deposit and not a loan * 

(1919) AIR 1919 All 851 (853) 59 lod Gas 25, Lakshim\ram Jan\ v Ilan 
liam Dube 

(1031) AIR 1034 Lab 42 (43) 15 Lab 212 151 Ind Cas 712, Guleb Rai v 
Sandht 

(1930) AIR 1930 Lab 718 (720) 1C5 lod Cas C99 17 Lab 481 
chandra MuJierjt (O^uit liecetterj't Dadn Das 

(1930) AlR 1936 Pat 539 (541) 105 lod Cas 593 15 Pat 709 Dfllafett* t 
Inder Kumar 

(1930) 1930 Mad W N 919 (91S), Slulhusamy Ckettiar v MuthuKumara 
steamy PtNai 

(1933) AIR 193S Mad 230 (239) Bamasams Chetliar v Maiiiclam Cheltiar, 

lS«e ai» (1917) AIR 1917 Pat 273 (271) 40 Ind Cas 661, Anayrahsi 
Bam T Stiardm Das ] 

[But see (1920) AIR 1920 Low Bor 74 (7C) 57 Ind Cas 90S 10 
L II R 161 M V A' A Chetty t Pa(<in>ppa (After the 
cspir> of the period of n fixed deposit the amount was held to 
continue as a current deposit and this was regarded as pavaUe 
at once and Art 57 applied )] 

Note 4 

1 (ISSl) 3 All 323 (332), Valnndi Aunr > DaUislim Das 

Note 5 

1 (1923) AIR 1939 5Iad 49'J (493) 10" Ind Cis 290 iltiruguih Pillai t 

Pilltrtn Filial 

2 (I0‘’l) 4 I R 1921 Bom 2& (29) 73 Ind Cis 9"s Gomml Chintaman r 

hachuhhai Gulabehand 

3 (1931) KIR 1931 111 11 (12) 151 Ind Cis 415 3It Luydi r Bar Prasad 

4 (1917) A I R 1917 afad S'*! (3'4;) 31 Ind Cas 317 Nara^onnn Oir'Iiar t. 

\ tllayapia Chet lar (K I R 1915 Mad tO->. E..1 ed upon ) 
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6. ‘‘And includes.*' — ^Tho Article is not restricted to claims 
against bankers only ^ It is applicable to all kinds of deposits 
payable on demand, whether with bankers or i\ith others, the only 
difference being, as has been seen already m Note 3, that m the case 
of a transaction with a banker, an actual demand will be implied as 
a term of the contract, while in other cases it must be shown having 
regard to circumstances that a demand is a term of the contract 

^Vhere a poreon has placed himself in the i>osition of a banker 
with regard to a particular person, a suit for the reco\Bry of monojs 
in the hands of the former will bo regarded as a suit for the “money 
of a customer m the hands of his banker'' within the meaning of 
this Article * 

7. Agreement to pay on demand. — In order to bring a 
transaction under Article 60 it is necessary to show not only that 
there was a deposit but that the deposit was under an agreement 
that it shall bo payable on demand ^ A deposit as security for the duo 
performance of a certain act is not one payable on demand Article 
120 will apply to such a case^*^ Similarly, a deposit as earnest 
money for the purchase of certain property is not one repayable 
on demand and is not witbm this Article 'h Again, where A pays B 
money for the joint putebaso of property, it cannot bo said that 
tbero 13 any covenant to repay it on demand The agreement to 
pay on demand need not bo express but may be implied also ’ As 


(1935) A I B 1935 Mad 784 (73G) 257 lad Cas 274, A/«r«jnppa Cfteili/ v 

JldmdnalAan Cktlly (Advaom to Nattukottii Chcttic^ who are 
ladiao Bankers ) 

Note 6 

1 (1921) A I B 1921 Cal 044 (047) 00 Ind Cas 752. Jojendra Nath v Dinker 

Nam 

2 (192C) Ain lOQG Bom ICS (109) 93 Ind Cas 215, BJumonna Kumaji r. 

Vemchand FatUehand 

(1917) AIR 1917 Mad 910 (916) 82 Ind C-is 9G5 89 Jf-id lOSl Sutra* 

niann/an Chetitar v Kadiretan Chettiar (Mowey m tho hands of 
a trader, who is not a banker will l« a deposit within Art CO in the 
rircum*t3necs sacli as would make it the money of a customer where 
the (lepositen la a banker ) 

(i93G} A I N Pat MO ICS Jad Ca» M3 IS Pat 700, r 

IndtT Auwinr 

(1913) 19 Ind Cas 3 (4) (Mad), Thangmvamy rtnnn v Tbijrtrom Na\du 
(Person not a bsnlcr — Deposit with, is also a deposit ) 

(1915) AIR 1915 All 78 (79) 37 AU 292 23 Ind Cns 919, Juggi Lai t 
KnJfn Lat 

(1927) AIR 1927 Dom 433 (431) 102 Ind Cas 145, Ihra Dai v D/Kinjit/uii 

Note 7 

1 (1923) \ I R 1923 Marl 609(511) 51 Mad 619 111 In 1 Cas 210. tiaiMalit 

tnimnf T A'arn>.in(in A'air 

la(19S5) 12 C-il m(ll’’), Ifpenifra Tol v Collfclnr o/ Nijshah'/e 
lb (1020) A I R 1919 Cal 2ir (217) 6GC«1 455 117 In 1 Cis 700 J C f7al$ 

tauTiT Uompoli Nfgum 

le(10IC)AIR IMf Lah 412(432) 31 It'l Css 413 Jflha Dim v Vfhnga 
lam (tt Is not a tlrnosU at all IVfi'iihnt is aetiri;' ns aj; nt of 
plalntifl In furh a cssi* and N9 Art R9 will nppl) ) 

2 (1911) A I U mu I.ih 42 (41) 15 Lali 242 151 In I Cas 712, f.ul i6 2-n 

Cujir lltilr SiiilAi 
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has been seen already, it is implied m the relation of a banker and 
customer In other cases it may bo implied from the circumstances 
of each particular case * 

A deposit on condition that the depa>iteo should return the same 
on the happening of a future contingent c\cnt is not an agreement 
to paj on demand ^vithin the meaning of this Article * Similarly, 
where mono} is payable at a spccihcd time, i e at the expiry of a 
fixed period from the date of deposit, it cannot bo said that it is 
payable on demand ® The Article has no application to such cases, 
and the cause of action smU anso on the expiry of the period so 
fixed ® Where, however, the contract between the parties show that 
after the period so fixed the deposit is to bo regarded as a current 
one or as one payable on demand, a suit for the recovery thereof 
after the expiry of the period fixed will bo governed by this Article 

Where monc} is deposited with Nattukottai Cbetties on the 
ihaianat system, the question whether this Article will apply will 
depend upon the question whether under tho contract of the parties, 
the money is to be regarded as payable on demand If it is to be so 
regarded, this Article will apply ^ If on the other hand, it is to bo 
regarded as payable immediately after the period of ihavanat, then 
Article 115 will apply ^ In the undermentioned case* it was held 
that on the expiry of the ihaianat the deposit Aiust be taken to bo 
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(1937) A I R 1937 Lah 81 (62) 171 lad Cas WC, awrehoron Daiv Ham 
liakha Hal 

(1913) 19 Ind Cas 3 (5) (Mad) Tkafitjatamy Theian v Tlajaram ^aidu 
8 (1930) AIR 1930 Lah 587 (599) 1C4 lod Cas 50 Ham Hakha Slol v liar 
Ifaratn Das Ram Chand ( Jama means deposit ) 

4 (1914) A I R 1914 Mad 4 (0) 22 lad Cas 60 Dalakrtihntidu v Hara 

yanaswamy Chetty 

6 (1931) A 1 R 1931 All 59 (62) 128 lad Cas 772 Bank oj Vyj/er Ind\a Ltd t 
Art/ Husain 

6 See (1931) AIR 1931 All 69 (02) 128 Ind Cas 772 Bank o/ Vpper India 

Ltd T Ar\f Huiam 

6a (1936) AIR 193G Rang 33S (340) 164 Ind Cas 412 I S Ac > J v 

H h Banerjee 

(1919) AIR 1910 Mad 625 (S2G) 47 Ind Cas 913 ChellajiM ( Ut j v 

Subramani|/a Chetty 

7 (1917) A IR 1917 Mad lOOG (1007) 42lDdCas5"3 \ ellayaj>fi < I el r\ 

Vnnamalai 4eht 

' 58 Ind Cas C39 hat 

■ ■ Ind Cas 6^8 / > 

(It was held that il ^ 
deposit t\as on thavanai system the tbaTanai n 1 ri I 
the calculation of interr t and the amount was j ■> j 
demand )) 

8 (1917) AIR 1917 Mad lOOo (100") 42 led Case 5"3 1 tUayaj f i > 

UnnamaJii 4c^ i 

(1919) A I R 1919 Mad 14G (149 150) 52 Ind Ca, 45^ 

9 (1920) ^ I R 1920 Low Pur 74 ("C) S'lndCas'XJS 10 I> » ! 

V il h K Cheliv^ PalaniarpaCtettv (rotAr* 
to current deposits which is ircorreet ) 
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held as a cunent deposit In the ca^^e noted below'*’ it was held on 
the facts of that case that the deposit %vas made on the understand- 
ing that the money should remain with the Chetty until demand 
even after the expiry of the thaianai 

8. Demand, ishat is. — The demand must be an unqualified 
one for the whole sum due * A request for money on account® or a 
request for the whole amount “if it amts the convenience’ to pay 
it or m anj case for such money as can be spared,® is not a ‘demand’ 
within the meaning of this Article 

9. Who shoold make a demand. — Where m the case of a 
NattuLottai Chetty the wife’s stndhan was deposited with a firm in 
the name of the husband, a demand made by the latter would bind 
the wife, the real owner of the money, as, according to the proved 
custom of the oommumU , he was to transact all business relating 
to it ' 

10. Starting point. — ^Time runs under the Article from the date 
when a demand is made for the amount due The making of the 
demand is entirely doiiendent upon the volition of the plaintiff, and 
the period of limitation may bo indefinitely prolonged by him by not 
making a demand ' 

6 1 . For money pay- 1 Three years. , When the 
able to the plaintiff for 1 money is 

money paid for the defen- I paid, 

dant. I 

Act of 1877, AtIicIo 61 ood Act of 1871, Article 59 
6-in»c as above 
Act of 1659 

No corrcspoijding provisiou 

10 (1017) AIR 1917 Mad 1 (2) 43 Ind Cas 972 V«lfcta Cheltiar v Pama 

Mthan Chetltar 

(1935) AIR 1935 Mad 731 (737) 15t lud Cas 274, Murugappa Chetly v 

rftitianrtlhflw Cheih 

Kote 8 

1 (1932) A IB 1932MidCS5(C87) 139IndCis 104, CheUi/\ Vtsa. 

la\th* Acht 

2 (1921) AIR 1921 Cal C44 (C4C) 60 Ind Cas 752, Jojindra Nath v Dinhar 

Pam Kmthna 

3 (1932) \ I R 1932 ValCS5(6S7) 139 Ind Cis ICl Sul twl, v Tisa 

lalshi 4cA(. 

Notes 

1 (1932) A I R 1932 Mad 6'»5 {6‘?C) 139 Ind Cis ICJ, Si(tti<i;i Chetli/ v Vm- 

Ifililii idtt- 

Notc 10 

1 (1933) A 1 R 1931 Pat 701 (702) 147 lud C»s lOOl, Erujnnf/t Salt v Pihart 

J^m Slam Lnt (It was bImj olv rvid tlmt ' Ihc suit may »-o filed 
xvlthniit OCR snakini,ad inand ' ) 

(E>.0) A I R 192C Mad CT (f ») 02 In 1 Cis 407, .NnrfiMtnJirtm v -Vorayana 
I-aa 
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Article 61 
Note 1 

2. Scope of the Article. 

3. Plaint!^ should have paid money. 

4. Deposit into Court, when amounts to a payment. 

6. The payment must have been made for the defendant. 

6. A and B both liable to X — A paying oif whole 

liability. 

7. A, interested in property, paying off charge liable 

to be paid by B. 

8. A depositing money with B to be paid to C — 

A paying it on failure of B to pay. 

9. A taking over liability of B and subsequently 

paying it. 

10. A liable to G — B not liable to C but to A — A 

paying off C. 

11. Suit for contribution by a co-owner in respect of 

repairs or Improvement to common property. 

12. Co sharer incurring expenses for common benefit. 

13. Fine paid by A for misuse of land by B. 

14. Suit by receiver to recover money spent forestate. 

18. Suit by an agent against his principal. 

16. “Defendant.” 

17. Claim for money charged on property. 

18. Starting point. 

19. Onus of proof. 

Other Topics 

Execution of bond of promissory note— Not payment Seo Noto 3, Fts 1, 8 

Execution of usufructuary mortgage is pa 3 rment Sen Note 8 F N (la) 

Payment — Whether includes inToluutaiypajinent BccNotcS.Pts 4to6 

— Note 7, Pt 1 

• See Note 18, Pts 4, 5 
. See Note 16 

. SccNoto 18 F N{1) 

Vendor paying ofl charge on property sold schicb Teodee was bound to jay 

Sec Note 7, l*t 3 . Note 8, Pts 2, 3 

1. Legislative changes. — ict of 1659 — There vias no corres- 
ponding proMsiOD in the Limitation Act of 1659 Suits of the 
nature governed bj this Article ^\cre held to bo governed bj clause IG 
of Section 1 of that Act protidmg a jicriod of six jears ' 

Article 61 — Note 1 

1 (ISOS) 5 Bom JI 0 R O C IG (22) VmticltAndUvXamehandj 
Lalchand 


Synopsis 

1. Legislative changes. 
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Article 61 


held as a cimcnt deposit In the case noted below'® it was held on 
the facts of that case that the deposit was made on the understand 
ing that the money should remain with the Chetty until demand 
e\en after the expiry of the tkavanai 

8. Demand, vhat is. — The demand must ho an unqualified 
one for the whole sum due ^ A request foi monej on account* or a 
request for the whole amount if it suits the con\enionc 0 to pay 
it or m an> case for such money os can he spared * is not a ‘demand’ 
within the meaning of this Article 

9. Who should make a demand — Where in the case of a 
Nattukottai Chetty the wife's stridhan was deposited with a firm m 
the name of the husband, a demand made by the latter would bind 
the wife, the real owner of the money as according to the proved 
custom of the community he was to transact all business relating 
to it ' 

10 Starting point. — Time runs under the Article from the data 
when a demand is made for the amount due The making of the 
demand is entirely dependent upon the volition of the plaintiff, and 
the period of limitation may be indefinitely prolonged by him by not 
making a demand ' 


6 1 . For money pay-j Three years, 
able to the plaintiff for 
money paid for the defen- 
dant. 1 


When the 
money is 
paid 


ii* Act of 1877, Article 61 end Act of 1871, Article 59 
Same as above 
Act of 1859 

No corresponding provision 


10 (1917) AIR 1917 Mad 1 (•>) 43 Ind Cas 972 Vutkxa Chethar v Bama 

nathan Chetliar 

(1935) AIR 1935 Mad 734 (737) 157 Ind Cas 274, ZIuTXigappa Chettxj v 

r<M laiwUfiftiv Gl ettv 

Note 8 

1 (lOa’) AIR 1932 Mad 665 (687) 139 Ind Cas 1C4 SuhUah Chetty v V\sa 

lahihx Ach% 

2 (1021) AIR 1921 CalC44 (646) 60 Ind Cas '75'> Jogendra Nath v Dxnfcar 

Pam Krxehna 

3 (1032) A I R 1932 Mad 63o (667) 139 Ind Cas 164 Subbiah Chetty y Vxia 

Infill! Aeht 

Notes 

1 (193^) AIR 1932 Mad 685 (686) 139 Ind Cas 1G4 Subbiah Chetty v Visa 
laXsl I Icht 

Note 10 

1 (1933) AIR 1933 Pat 701 ("02) 147 lud Cas 1094 Baijnath Soh T Btharx 
Bam Sla i Lai (It vias also observed tint the suit may be filed 
without even mnkii g n demand ) 

(lO-’C) AIR 1920 Mad 66 (69) 92 Ind Cas 405 NarasimJtam v Narayana 

Bao 



For monry run for 1225 

Synopsis 

1. Lelislative changes. 

2. Scope of the Article. 

3. Plaintiff should have paid money. 

4, Deposit into Court, vrhen amounts to a payment. 

6. The payment must have been made for the defendant. 

6. A and B both liable to X — A paying off whole 

liability. 

7. A, interested in property, payiug off charge liable 

to be paid by B. 

8. A depositing money with B to be paid to C — 

A paying it on failure of B to pay. 

9. A taking over liability of B and subsequently 

paying it. 

10. A liable to C — B not liable to G but to A — A 

paying off C. 

11. Suit for contribution by a co>owner in respect of 

repairs or improvement to common property. 

12. Co sharer incurring expenses for common benefit. 

13. Fine paid by A for misuse of lend by B. 

14. Suit by receiver to recover money spent for estate. 

18. Suit by an agent against his principal. 

16. “Defendant," 

17. Claim for money charged on property. 

18. Starting point. 

19. Onus of proof. 

Other Topics 

Execution of bond or promissory note — Not payment See Note 3, Pts 1, 3 

Execution of usufruetuarj mortgage » payment See Note 3 F NJl»} 

Payment — Whether includes inroluntary payment . SocNoteS Pts 4 to 6 

~ ‘ Bee Note 7, Pt 1 

• Beo Note 18, Pts 4, 5 
6ce Note 16 

. BecNotel8FN(l) 

Vendor paying ofl charge on property sold which vendco was bound to pay 

See Note 7, Pt 3 , Note B, X^s 2, 3 

1. Legislative changes. — let of 1S59 — There «as no corres- 
ponding provision m the Limitation Act of 1859 Suits of the 
nature governed hj this Article were held to bo governed bj clause IG 
of Section 1 of that Act prov iding a pieriod of eix j ears ^ 

Article 61 — Note 1 

1 (ISCS) 5 Bom H C R 0 C 16(22), E/’»a<JcJkti»<i2/idainekan<iT 
LaUhanJ 


Article 61 
Note 1 
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For HO^EY PAID FOR DEFENDANT 


Article 61 
Notes 
2—3 


2. Scope of the Article. — This Article is a general Article, 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79, 81, 82, 83, 99, 100 
and 107 infra may all be said to be particular Articles specifying 
various situations in 'which money is paid by the plaintiff for the 
defendant ' On the principle of the maxim generalta specialibus 
non derogant applicable to the interpretation of statutes (sea 
Preamble Note 24), nhere any of the said particular Articles apply, 
this general Article will not apply * 

The question under what circumstances money paid by A can be 
recovered by him from B is a matter about which this Article or 
any other Article does not purport to lay down the law,® the question 
IS one of substantive law 

3. Plaintiff should have paid money. — This Article applies 
only when the xdamtiff has made a “payment’ of money. A pay- 
ment means a payment in money or transfer of property which is 
equivalent to a payment of monov The mere incurring of a 
pecuniary obligation in the shape of a bond or promissory note 
13 not a “payment ’ witbm the meaning of this Article ^ Thus, the 

(1676) 1 Rom 805n (307) 1B76 Bom P 7 146 1 lod Jur 133ff, Bamaehandra 
y Soma (Suits on impl ed contracts sot otherivisespeeifieallypiovided 
for by Act 14 of 1859 were held to fall ivitbin the general proyision 
in cl 16 of S 1 of that Act, which prescribed the six years' limit ) 
(1672) 9 Bom H 0 R 260 (281) IfaroGaneshr Muhammad Khan (Defen 
dant employed plaintiB to do repairs — This created an implied 
contract to pay tboir valae— Suit by plaintiO wonld fill under cl 16 ) 
(1864) 2 M H 0 B 21 (22), Penubalh Subbaramareddx v Sktmaraju 
Jlamayya 

(1865) 3 Suth W R 134 (135), Nabho Krx$to Bhunj v Baj BuUubh Bhunj 

Note 2 

1 (1903) 26 Mad 686 (716) 13 Mad £j Jour 63 (P B) Bajah of VtnanagramY 

Bajak Setru Cherla 

(1921) AIR 1921 Lab 335 (335) 67 Ind Gas 365, Eunj Lai v Gulah Bam 
(Between Arts 61 and 61, Art 81 applies ) 

(1910) 5 Ind Cas 440 (442) ISOudhCas 23, Debt Sahaxy Gaurx Shankar 
(1914) AIR 1914 Lab 407 (403) 1915 Fun Ho Ko 23 26 Ind Cas 415, 

, TUanjjhi Bara v Txrm of Itam Saran Das (Arts 83 a: 61) 

(1921) AIR 1921 Irth 167 (167) C6 Ind Cas 900 Kadarx Pershad Ckhedx 
Laly IlnrBhagtcan (Of Arts 63 and Cl Art 83 was applied ) 
(1927) A I B 1927 Lab 231 (232) 104 Ind Cas 418 Abdul Qadtr v Imam 
Din (Do ) 

2 See cases cited In Foot Note (1) 

See also (1923) AIR 1923 Mad 278 (279) 71 Ind Cas 466, EunhtkutltaU v 
Avnhammad (Art Cl and Art 85 — Art 85 applies ) 

3 (1910) 6 Ind Cas 440 (442) 13 Oadh Cas 23, Debx Sahat v Oaurx Shankar 

Note 3 

la (1629) 10 B A 0 329 (346) 84 RB 432 (439) 5 M A Ry 327 8 Ld(0 8) 
K n 217, Po«er r Duteher (The gmng of a security to pay is not 
equivalent to actual payment ) 

(1904) 1901 Pun Ro No 31 Piltgeraldy Mum (Execution of usufructuary 
rnortgago is 'payment *) 

See Koto S to Art 81 and Note 12 to Art 83 xnfra 

1 Koto 5 to Art 61 and Note 12 to Art 83. infra 
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execution of a now bond to discharge a debt under an old bond will 
not amount to a pajmont * 

The money must have been paid by the plaintiff and not by a 
third person against the ^ill of tho plaintifT * 

There 13 a difference of opinion as to whether the word “payment 
would include an tnxoluntary payment as, for example, w hero money 
13 recovered from a person under process of law According to the 
High Court of Calcutta, whore A s property is sold for a debt due by 
A and B, A , no doubt, has a claim against B for tho amount paid in 
excess of his half share, but he cannot be said to have paid any 
amount for B in such a case * In tho undermentioned case^ the High 
Court of Madras also doubted whether m such a case there would 
be a “payment within the meaning of this Article In Baja of 
V tztanagram v Baja Selru Cherla * however, a different view was 
taken by the Madras High Court Mr Justice Bhashyam Ayyangar 
distinguished tho Calcutta cases and tho earlier Madras case, and 
observed as follows 

‘ In my opinion this makes no difference either m regard to 
tho plaintiff’s right to claim contribution or even as to the 
application of Article 99 or Article G1 of tho Second Schedule to 
Act IS of 1877, in both of which the person bringing the suit is 
referred to as having ’paid' the amount sought to be recovered 
I am unable to share m the doubt expressed m the above 
two cases as to the applicability of Article 99 or Article 61, as 
the case may bo, to a case m which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot accede to tbe contention that, 
assuming that tho plaintiff has no charge upon tbe defendants 
share of tho estate, the Article applicable to the case is Article 
120 and not Article 61 or Article 99 ’ 

Where B, w bile ho was a trustee of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recover tho said amount, it was held that this Article did not 
apply as it could not bo said that any money uas paid by tboidaintiff 
for the defendant ^ Similarly , this Article was bold not to apply where 
,2 (1879) & Cal 321 (321) 5 lod Jur 185, Nunlor P«r*Aad ▼ Coury Perthad 

(1927) 99 lud Cas 271 (274) (Oudb), Phabhvh t Gur Das (Mere execution of 
bond by plaintiO is not a payment ) 

3 ( 1914 ) A IB 1914 Cal 1C0(1C2) 20 Ind Cas 24 (26). /anibt ^cwrT DomiLat 

4 (1899)29 Cal 241 (245, 246) Kvmar hath Bhaltocharjei t hcbo Kumar 

Phattacharjee 

(1878)4 Cal 529 (580, 531), FueXrvddem itohamad Ahsan r JJohima 
Chunder 

(1921) AIR 1921 Cal 814 (815) 57 Ind Cas 6S4, Goptnalh ileons^i t CJ-an. 
dranalk iIocmsh\ 

(1914) AIR 1914 Cal ICO (1C2) 20 Ind Cas 24 (25, 26 ) /onii Koer t Dcmi» 
Lot (9«aTf) 

5 (1596)20 Msd 23 (24), AasJaT Damayya 

6 (1903) 26 Mad 656 (693, 696) 13 Mad E Jonr 83 (F B) 

7 (1934) AIR 1934 Mad 542 (543) 152 Ind Cas 345, JCnilind Kudra t Sn 

I tnkalaramana Tmfle 


Article 61 
Note 3 
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For MONET PAID FOR DEFENDANT 


Article 61 
Kotes 
2—3 


2 Scope of the Article — This Article is a general Article, 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79 81, 82, 83 99 100 
and 107 tnfra may all be said to be particidar Articles specifying 
various situations in which money is paid by the jilamtiff for the 
defendant ^ On the pnnciple of the ma\im generaha specialibus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24) where any of the said particular Articles apply, 
this general Article will not apply * 

The question under what circumstances money paid by A can be 
recovered by him from £ is a matter about which this Article or 
any other Article does not purport to fay down the law ® the question 
13 one of substantive law 

3 Plaintiff should have paid money — This Article applies 
only i\hen the ilaintiff has made a payment of money A pay 
ment means a payment in money or transfer of property which is 
equivalent to a payment of toonev The mere incurring of a 
pecuniary obligation m tbe shape of a bond or promissory note 
IS not a payment witbm the meaning of this Article ^ Thus the 


(18‘6) iBom 305»{307) 187C Bom P J 148 1 loi Sut l$Sn liamachandra 
V Soma (Suits on implied contracts not otherwisespccifieallyprovided 
lor by Act 14 of 1859 were held to fall within the general provision 
in cl 1C of 8 1 of that Act which prescribed the six years limit ) 
(1872) 9 Bom H 0 R 280 (281) Ifaro Canesh ^ Muhammad Khan (Defen 
dant employed plaintiB to do repairs— This created an implied 
contract to pay their value — Sait by plaintiS would fall under el 16 ) 
(18G4) 2 M H 0 B 21 (22) Penuballt Subbaramareddi v Bhimaraju 
Bamay^/a 

(18G5) 3 Suth W R 134 (135) Nabha Krxslo Bhunj t Raj Bultubh Bhunj 

Kote 2 

1 (1903) 20 Mad 686 (718) 13 Mad D Jour 83 (P B) Rajah oj T \zxanagram-<i 

Rajah Setru Cherla 

(1921) AIR 1921 Ijih 335 (335) 67 Ind Cas 3C5 Kunj Lai v Qulab Ram 
(Between Arte 81 and 61 Art 61 appi es ) 

(1910) 5 Ind Cas 440 (412) 13 Oudh Gas 23 Debt Sahax v Caun Shankar 
(1914) A IB 1914 Ijah 407 (403) 1915 Pun Ra No 23 26 Ind Oas 416, 
. Manghi Ranr Ftrm of Ram Saran Das (Arts 63 & 61 ) 

(1921) AIR 1921 lAh 167 (1G7) C6 lad Cas 900 Kadan Pershad Chhedt 
Laly liar Bhagtoan (Qf Arts 83 and Cl Art 83 was applied ) 
(1927) AIR 1927 I«h 231 (232) 104 Ind Cas 418 Abdul Qadxr v Imam 
Lin (Do ) 

2 Nee cases cited in Foot Note ( 1 ) 

See also (1923) AIR 1923 Mad 278 (279) 71 Ind Cas 46G Kunhikuthah v 
Jiunhammad (Art Cl and Art 85 — Art 65 applies } 

3 (1910) 6 Ind Css 440 (442) 13 Otfdh Cas 23 Debx Sakai v Oauri Shankar 

Hote 8 

la (1829) 10 B & G 829 (34C) 34 R R 432 (439) 5 M A Ry 327 8 L J (O S) 
K n2l7 Pouer t Butcher (The giving of a eeeunty to pay Is not 
equivalent to actual payment ) 

(1004) 1001 Pun Ro No SI Ftlxgeratdy Musa (Execution of usufructuary 
mortgage is payment ) 

Nee Note 5 to Art 61 and Note 12 to Art 83 infra 

1 See Note 5 to Art 81 and Note 12 to Art 83 infra 
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execution of a now bond to disebargo a debt under an old bond will 
not amount to a payment * 

The money must have boon paid by the plaintiff and not by a 
third person against the w ill of the plaintiff * 

There 13 a difference of opinion as to whether the word ‘ pajmont 
would locludo an inioluntary payment as, for example, where money 
19 recovered from a person under process of law According to the 
High Court of Calcutta, where A s property is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid in 
excess of his half share, but he cannot be said to have paid any 
amount for B in such a case * In the undermentioned caso^ the High 
Court of Madras also doubted whether in such a case there would 
be a ‘ payment ' within the meaning of this Article In Baja of 
V tzianagram v Baja Setru Cherlaf however, a different view was 
taken by the Madras High Court Mr Justice Bbasbyam Ayyangar 
distinguished the Calcutta cases and the earlier Madras case, and 
observed as follows 

“In my opinion this makes no difference oitbcr in regard to 
the plaintiff s right to claim contribution or even as to the 
application of Article 99 or Article Cl of the Second Schedule to 
Act 15 of 1877, m both of which the person bringing tbo suit is 
referred to as having ‘paid’ the amount sought to bo recovered 
I am unable to share lo tbo doubt expressed in the above 
two cases as to the applicability of Article 09 or Article Cl, as 
the case may bo, to a case in which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot accede to the contention that, 
assuming that tbo plaintiff has no charge upon the defendant’s 
share of the estate the Article applicable to the case is Article 
120 and not Article Cl or Article 99 ’ 

Where B, while ho was a trustee of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recover the said amount, it was held that this Article did not 
apply as it could not bo said that any money icae paid by the plaintiff 
for the defendant ’’ Similarly, this Article was held not to apply whore 
,2 (1879) 6 Cal 821 (324) 5 Ind Jnr 135, Simtar P^rifcad t GovryPerthad 

(1927) 99 Ind Cas 271 (2'’4) (Oudh), DAaWtil* t Cur Dai (Mere execution of 
bond by plaintjfl is not a payment ) 

3 (1914) AIR 1914 Cal ICO (102) 20 Ind Ca$24 (2C), Janlt Koery DomxLal 

4 (1699)20 Cal 241 (245, 240), Kumar hath Dhattacharju y Uobo Kumar 

Bhattacharjee 

(1878) 4 Cal 529 (530, 631), Fuelruddetn itohamad Ahtan y Mohtma 
Chundtr 

(1921) AIR 1921 Cal 814 (615) 57 Ind Cas 8S4 CopenatA i/oonsAt ▼ Charx- 
dranath J/oonsA* 

(1914) AIR 1914 Cal 100 (102) 20 Ind Cas 24 {25, 26) /enli Koer y Domx 
Lai (9u<rr<) 

6 (189C) 20 Mad 23 (24) Paf/oAiramayya t lUtmayya 

C (1903) 20 Mad CSC (093, 090) 13 Mad I. Jour 63 {F B) 

7 (1934) AIR 1931 Mad 542 (543) 152 Ind Cas S45 ATniAna Kudra y Srt 

1 enlataramann Tert^U 


Article 61 
Notes 



1226 


For money paid for defendant 


Article 61 
Notes 
2—3 


2 Scope of the Article — This Article is a general Article 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79 81 82 83 99 100 
and 107 infra may all be said to be particular Articles specifying 
various situations m which money is paid by the plaintiff for the 
defendant^ On the pnnciile of the maxim generalia spectaltbus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24) where any of the said particular Articles apply, 
this general Article will not apply * 

The question under what circumstances money paid by A can be 
recovered by him from £ is a matter about which this Article or 
any other Article does not purport to lay down the law * the question 
IS one of substantive law 

3 Plaintiff Bhould have paid money. — This Article applies 
only when the plaintiff has made a payment of money A pay 
ment means a payment in money or transfer of property which is 
equivalent to a payment of monov The mere incurring of a 
pecuniary obligation m the shape of a bond or promissory note 
13 not a iiayment witbm tbe meaning of this Article ^ Thus tbe 

(1876) ^ ^ , 


(1872) 9 Bom H 0 R 260 (281) Haro Ganesk r Sluhammad Khan (Defen 
dant employed pl&int 0 to do lepasrs-^-This created an impl ed 
contract to pay their value » Suit by pk ntiS would fall under cl 16 ) 
(1664) 2 H 0 B 21 (22) Penubalh Suttara nareddt v Bhimaraju 

liamaj/ya 

(1665) 3 Suth W R 134 (136) Nabho Knsto Bkunj v Raj JButlubh Shunj 

Note 2 

1 (1903) 26 Mad 686 (718) 13 Mad h Jour 83 (F B) Rajah of VMxanagram v 

Rajah Seim Cherla 

(1921) AIR 1921 Lah 335 (335) 67 lod Gas 365 Kwj Lai v Gulab Bam 
(Between Arts 81 and 61 Art 81 appl es ) 

(1910) 5 Ind Gas 440 (442) 13 Oudb Gas 23 Debt Sahai r Gauri SI ankar 
(1914) AIR 1914 Lab 407 (408) 1915 Pun Ro No 23 26 Ind Gas 416 
, ManghxRamy Fxrm of Ram Satan Das (Arts 83 iH Cl ) 

(1921) AIR 1921 Lab 167 (167) 66 Ind Gas 900 Kadatx Perahad Chhed% 
Lai V JIrtr Bhagwan (0£ Arts 83 and Cl Art 83 woa appl ed ) 
(1927) AIR 1927 Lab 231 (232) 104 Ind Gas 418 Abdul gadtr v Imam 
Dtn (Do ) 

2 See cases cited la Foot Note (1) 

Seealso (1923) A I B1923Mad278(279) 71 Ind Gas 4CG Kunhtkuiltah v 
Lunhammad (Art 61 and Art 65— Art 86 applies ) 

3 (1910) 6 Ind Gas 440 (442) 13 Oudb Gas 23 Debt Sabat v Oa irt SJ an! ar 

Note 3 

la (1829) 10 D & 0 829 (346) 34 R R 432 (439) 5 M A Ry 327 8 L J (0 S) 
K 11217 Power v BuMer (The g ving of a security to pay is not 
equivalent to actual payment ) 

(1904) 1901 Pun Ro No 31 Ftlegeraldy Him (Execution of usufructuary 
morlgaga fs payment ) 

Nee Note 6 to Art BI and Note 12 to Art 83 tnfra 
1 Nre Note 5 to Art 61 and Note 12 to Art 83 tn/ro 
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execution of a now bond to discharge a debt under an old bond «ill 
not amount to a payment * 

The money must have been paid by the plaintiff and not by a 
third person against the will of the plamtifT * 

Tbcroisa diflerenco of opinion as to whether the word payment 
would include an involuntary payment as, for example, where money 
19 recovered from a person under process of law According to the 
High Court of Calcutta, whore A s property is sold for a debt due by 
A and B A ao doubt, has a claim against D for tho amount paid in 
excess of hts half share, but he cannot be said to have paid any 
amount for B m such a case * In tho undermentioned case* tho High 
Court of Madras also doubted whether in such a case there would 
be a payment within tho meaning of this Article In Baja of 
Vizianagram v Baja Setru Cherla * however a different view was 
taken by the Madras High Court Mr Justice Bhashyam Ayyangar 
distinguished the Calcutta cases and tho earlier Madras case, and 
observed as follows 

In mj opinion this makes no difference either m regard to 
the plaintiff s right to claim contribution or oven as to the 
application of Article 99 or Article Cl of the Second Schedule to 
Act IS of 1877, ID both of which tho person bringing the suit is 
referred to as having *piid the amount sought to be recovered 
I am unable to share to the doubt expressed m the above 
two cases as to the applicability of Article 99 or Article Cl, as 
the case may be, to a case in which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot accede to tho contention that, 
assuming that the plaintiff has no charge upon tho defendants 
share of the estate, tho Article applicable to the case is Article 
120 and not Article 61 or Article 99 ’ 

Where B, while ho was a trustee of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to rcco^c^ the said amount, it was held that this Article did not 
apply as it could not be said that any money uaj paid by theplaiotiS 
for tho defendant ^ Similarlj , this Article was held not to apply where 
j 2 (18"9) 5 Cal 321 (324) 5 Ind Jur 135, Sunior Perihad ▼ Gvury Perihad 

(1927) 99 lud Cas 271 (274) (Oudh) 7ihahhvt% i Gur Da* (Mere execution of 
bond b} plaintiQ is not a pajoieot ) 

3 (1914) A I R 1914 Cal ICO (192) 20 Ind Cas 24 (20) Janln Koity DomiLal 

4 (1899)20 Cal 241 (245 240) Knmor hath Bhattacharje* y Ao6o Kumar 

Blxattacharjee 

(1878)4 Cal 529 (580, 531), Fue^rvddten JIohatMd Ahsan y Afolima 
Chunder 

(1921) AIR 1921 Cal 814 (815) 57 Ind Cas 8S4 Gvpnuilh itoonihi Y Chan- 
dranath Jtoonshi 

(1914) AIR 1914 Cal ICO (1C2) 20 Ind Cas 24 (25 26 ) JanU Kevr t Dcm% 
Lai (Qtitrre) 

6 (ISX) 20 Mad 23 (24) raUahiramayya haxduY Bamayya 

C (1903) 2C Sfad CSC (C93 C9o) 13 ^lad !» Jour 83 (F B) 

7 (1934) AIR 1934 Mad 542 (543) 152 Ind Cas 345, Knil na Kudra y Sn 

1 enXataranana TfnyU 
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For Mo^E^ paid for dependant 


Article 61 2. Scope of the Article. — This Article is a general Article, 

Notes governing all suits for the recovery of money payable to the plaintiff 

2 — 3 for money paid for the defendant Articles 79, 81, 62, 83, 99, 100 

and 107 infra may all be said to be "parttcular Articles specifying 
various situations m which money is paid by the plaintiff for the 
defendant ^ On the pnnciide of the maxim generalta spectahbus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24), where any of the said particular Articles apply, 
this general Article will not apply * 

The question under what circnmstanccs money paid by A can be 
recovered by him from B is a matter about which this Article or 
any other Article does not purport to lay down the law,* the question 
IS one of substantive law. 

3. Plaintiff shonld have paid money. — This Article applies 
only when the plaintiff has made a "payment" of money. A pay- 
ment means a payment m money or transfer of property which is 
equivalent to a payment of money The mere incurring of a 
pecuniary obligation m the shape of a bond or promissory note 
13 Dot a "payment” witbm the meaning of this Article ^ Thus, the 


{18"C) 1 Bom 305n (307) 1876 Bom P J 148 1 Ind Jur 18Sn, Eamaehanira 
y Soma (Smts oo implied contracts sot otherwiseBpecificaDypiovidod 
for by Act 14 of 1859 were held to fall witbis the general provision 
in cl 16 of S 1 of that Act, which prescribed the six years’ limit ) 
(1872) 9 Bom H C R 280(281), NaroGaneshv Muhammad Khan (Defen- 
dant employed plaintiff to do repairs.-Tbis created an Implied 
contract M pay their Ta1u«~Suit by plaintiff would fall under cl 16 ) 
(18C4) 2 M H 0 R 21 (22), PenubaU* Subbaramareidt v Bkvnaraju 
Eamai/ya 

(1865) 3 Suth W R 134 (135), Nabko Kn$to Ehunj t Eaj Bultubh Bhunj 

Note 2 

1 (1903) 2G Mad 686 (718) 13 Mad L Jour 83 (F B), Rajah of Vtsianagram v 

Rajah Selru Cherla 

(1921) AIR 1921 Lah 335 (335) 67 Ind Cas 3G5, Kunj Lai v GuJab Rant 
(Between Arts 61 and 61, Art 81 applies ) 

(1910) 5 Ind Cas 440 (412) 13 Oudh Cas 23, Debt Sahatv Caurt Shankar 
(1914) AIR 1914 Lah 407 (403) 1915 Pun Re No 23 26 Ind Cas 415, 
. Manght Ram v Ftrm of Ram Saran Das (Arts 63 A 61 ) 

(1921) AIR 1921 Lab 167 (107) 66 Ind Cas 900, Kadart Pershad Okhedt 
EnJ v liar Dhagtoan (Of Acts 83 and Cl, Art 83 was applied ) 
(1927) AIR 1927 Lah 231 (232) 101 Ind Cas 418, Abdul Qadtr v Imam 
Dtn (Do ) 

2 eases cited in Foot Note (1) 

See also (1923) AIR 1923 Mad 279 (279) 71 Ind Cas 4GG, KunhtkuthaU t 
Kunhamvtad (Art Cl and Art 85 — Art 85 applies } 

3 (1910) 6 Ind Cas 440 (442) 13 Oudh Cas 23, Debt Sakat v Oanrt Shankar 

Note 3 

la (1629) 10 13 A O 329 (346) 34 R It 432 (439) 5 M A Ry 327 8 L J (O S) 
K n 217, PoKtr r Buloher (The giving of a security to pay is not 
equivalent to actnal payment ) 

(1904) 1904 Pun Re No 31, Fttxgerald v JImm (Execution of usufructuary 
mortgage is 'payment ') 

See Note 6 to Art 81 and Note 12 to Art 83, tn/ra 

1 Fee Note 5 to Art 81 and Note 12 to Art 63 \nfra. 
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execution of a now bond to diaohargo a debt under an old bond will 
not amount to a payment * 

The money must have been paid by the plaintiff and not by a 
tlivrd person against the will of tho plaintifT * 

There 13 a difference of opinion as to whether tho word "pajment 
would include an tnioluntary payment as, for example, where money 
13 recovered from a person under process of law According to tho 
High Court of Calcutta, where 4's property is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid in 
excess of his half share, but he cannot bo said to have paid any 
amount for B in such a case * In tho nndormentioned case^ tho High 
Court of Madras also doubted whether in such a case there would 
bo a “payment" within tho meaning of this Article In Baja of 
Vtztanagram v Baja Setru Cherla,^ however, a different view was 
taken by the Madras High Court Mr Justice Bbashyam Ayyangar 
distinguished tho Calcutta cases and the earlier Madras case, and 
observed as folloiva 

“In my opinion this makes no difference either in regard to 
the plaintiff 8 right to claim contribution or cv en as to lbs 
application of Article 99 or Article 61 of the Second Schedule to 
Act 15 of 1877, m both of which the person bringing the suit is 
referred to as having ‘paid* the amount sought to be recovered 
. . . I am unable to share m the doubt expressed m the above 
two cases as to the applicability of Article 90 or Article Cl, as 
the case may bo, to a case m which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot accede to the contention that, 
assuming that tho plaintiff has no charge upon tho defendant’s 
share of the estate, the Article applicable to tho case is Article 
120 and not Article G1 or Article 99 ’’ 

Where B, while ho was a trustee of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recover tho said amount, it was held that this Article did not 
apply as it could not be said that any money iras paid by tho plaintiff 
for tho defendant ^ Sim ilarly, this Article was held not toapply where 

(2 (1879) 6 Cal 321 (324) 6 Ind Jur 135, SawHrtr Pmftad v Couryrerskad 

(1927) 90 lud Ca^ 271 (274) (Oudh) Dhabhvl%-w Gur Dat (Mere eiccntioa of 
bond by jilamtifl is not a payment ) 

3 (1914) AIR 1914 Cal 160 (1C2) . 20 lDdCas21 (26) Janlx Koerr DomiLat 

4 (1699)26 Cal 241 (245, 246), Kumar Kttih J}hallacharje4 T Kobo Kumar 

Bhatlaeharjee 

(1876)4 Cal 629 (530, 531), Fuelruddeen 3Iohamad Ahsan t Mohima 
Chunder 

(1921) AIR 1921 Cal 814 (815) 57 Ind Ca» 8S4, GopnaDi Meonihi t Chan- 
dranalh Moonshi 

(1914) AIR 1914 Cal ICO (1C2) 20 Ind Cas 24 (25, 26), Janki Kotr t Domt 
Lai {Qi/iw*} 

6 (lS0C)20Mad 23(24), rfllMtircmaysayaiJiiY Kamayya 

6 (1903) 26 Mad (693, CO-j) IS Mad I* Jour 63 (F B) 

7 (1934) AIR 1934 Mad 542 (543) 152 Ind Cas 345, XruXna Kudra t Sn 
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For money paid foe defenpant 


Artlole 61 
Notes 
2—3 


2. Scope of the Article. — This Article is a general Article, 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79, 81, 82, 83, 99, 100 
and 107 infra may all be said to bo ‘particular Articles specifying 
various situations in which money is paid by the plaintiff for the 
defendant ^ On the principle of the maxim generaha spectaltbus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24), where any of the said particular Articles apply, 
this general Article wiU not apply * 

The question under what circumstances money paid by A can bo 
recovered by him from B is a matter about which this Article or 
any other Article does not purport to lay down the law,® the question 
13 one of substantive law 

3. Plaintiff should have paid money. — This Article applies 
only when the plaintiff has made a “pajment” of money. A pay- 
ment means a payment in money or transfer of property which is 
equivalent to a payment of monov The mere incurring of a 
pecuniary obligation m the shape of a bond or promissory note 
IS not a 'payment witbm the meaning of this Article ^ Thus, the 

mre) - 


(19T2) 9 Bom H 0 R 260 (261) Naro Ganesh v Vuhantmad (Defen 

dint employed plaintiQ to do repairs— This created an implied 
contract to pay their value— Suit by phintiQ would fall under cl 16 ) 
(16C4) 2 H 0 B 21 (22) Penuhalh Subbaramareddi v Bhmaraju 
Pamayya 

(16C5) S Sutb W R 134 (136), Nabho Srt$to Bhunj v Baj Bullubh Bhunj 

Note 2 

1 (1903) 26 Mad 686 (718) 13 Mad h Jour 83 (F B) Bajah of Vtixana^ram T 

Bajah Setru Cherla 

(1921) AIR 192t Lah 335 (335) G7 lod Gas 365, Kunj Lai v Gulab Sam 
(Between Arts 61 and 61. Art 81 applies ) 

(1910) 5 Ind Gas 440 (412) 13 Oudh Gas 23, Debi Saha\ t Gaar% Skanhar 
(1614) AIR 1914 Lah 407 (403) 1915 Fun Re No 23 26 Ind Gas 415, 
. Manghi Sam v F%rm of Sam Saran Das (Arts 83 A Cl ) 

(1921) AIR 1921 Lah 1C7 (167) CC Ind Gas 900 Sadart Perahad Chhedt 
Laly JIfir Bhagspan (Of Arts BSandCl Art 63 was applied ) 
(1927) AIR 1927 Lah 231 (232) 104 lad Gas 418. Abdul Qadtr v Tmam 
D\n (Do ) 

2 See cases cited Id Foot Note (1) 

See alio (1923) AIR 1923 Mad 278 (279) 71 Ind Gas 466, EunhvhulUaU v 
Lunhamtnad (Art 61 and Art 65 — Art 65 applies ) 

8 (1910) 5 Ind Gas 410 (442) 13 Oudh Gas 23 Debi Sahat v Gaurt Skanlar 

Note 3 

la (1829) 10 B & O 329 (346) 34RR 432 (439) 5 M A Ry 827 8 L J (O S) 
K 11217, Potter ▼ Butcher (The giving of a security to pay is not 
equivalent to actual payment ) 

(1001) 1904 Pun Ro No 31, PifeperoW V (Execution of usufructuary 

morlgago IS ‘payment *) 

See Note 5 to Art 81 and Note 12 to Art 83 tnfra 

1 See Note 6 to Art 81 and Note 12 to Art 83. tnfra 
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execution of a now bond to discharge a debt under an old bond will 
not amount to a payment * 

The money must have been jiaid by the plaintiff and not by a 
third person against the will of the plaintiff* 

There 13 a difference of opinion as to whether the word payment 
would include an involuntary payment as, for example, where money 
13 recovered from a person under process of law According to the 
High Court of Calcutta, where A s property is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid in 
excess of his half share, but he cannot be said to hare paid any 
amount for B in such a case * In the undermentioned case* the High 
Court of Madras also doubted whether in such a case there would 
bo a “payment ’ within the meaning of this Article In Baja of 
Vizianagram v Baja Setru Cherla,^ however a different view was 
taken by the Madras High Court Mr Justice Bbashyam Ayyangar 
distinguished the Calcutta cases and the earlier Madras case, and 
observed as follows 

“In my opinion this makes no difference either m regard to 
the plaintiff s right to claim contribution or oven as to the 
application of Article 99 or Article 61 of the Second Schedule to 
Act 15 of 1877, m both of which the person bringing the suit is 
referred to as having ‘paid the amount sought to be recovered 
I am unable to share m the doubt expressed in the above 
two cases as to the applicability of Article 09 or Article 61, as 
the case may be, to a case m which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot accede to the contention that, 
assuming that the plaintiff has no charge ui>oo the defendant's 
share of the estate, the Article applicable to the case is Article 
120 and not Article 61 or Article 99 

Where B, while be was a trustoo of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recover the said amount, it was held that this Article did not 
apply as it could not bo said that any money teas paid by the plaintiff 
for the defendant ^ Similarly , this Article was held not to apply whore 
, 2 (1870) 5 Cal S21 (321) fi Ind Jor 185, Sunlor Pertkad v Goury Pershad 

(1927) 00 Ind Ca'’ 271 (271) (Oudh), v Car Das (Mere execution of 

bond by plaintiO is not a payment ) 

8 ( 1011 ) A I E 1014 Cal ICO (1C2) 20 Ind Cps 21 (26) Janlx Koerr Demy Lai 

4 (1600) 2G Cal 241 (245 24C) Eumar hath Bhattaeharjet t Ao6o Kumar 

Bhaitacharjee 

(1878) 4 Cal 520 (530, 531), FuelTvddrtn ilohatnad Ahsan ▼ Jlohima 
Chunder 

(1921) AIR 1021 Cal 814 (S15) 57 Ind Cas SSI, Gepenaih iloonshx r Ckan- 
dranath HoonsTix 

(1914) AI R 1914 Cal ICO (1C2) 20 Ind Cas 21 (25. £6) /ujai Eoer t 
Lai {Quart) 

5 (ISOC) 20 M»d 23 (21) PattahiramayyaJfaydttT Bamayya 

C (1903) 26 ir4ac«C(C03. COG) IS M»d LJcnrS3(rB) 

7 (1931) AIR 1931 Mad 512 (513) 152 Ind Cas 815, EniJina Kudra t Srt 

1 enXafaranKjnrt Temflt 
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For money paid foe dependant 


Article 61 
Notes 
2-3 


2, Scope of the Article. — This Article is a general Article, 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79, 81, 82, 83, 99, 100 
and 107 infra may all be said to be -particular Articles specifying 
various situations m which money is paid by the plaintiff for the 
defendant ^ On the principle of the maxim generaha specialibus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24), \ihere any of the said particular Articles apply, 
this general Article will not apply ^ 

The question under what circumstances money paid by A can be 
recovered by him from B is a matter about which this Article or 
any other Article does not purport to lay down the law,^ the question 
13 one of substantive law. 

3. Plaintiff should have paid money. — This Article applies 
only when the plaintiff has made a “payment” of money. A pay- 
ment means a payment m money or transfer of property which is 
equivalent to a payment of monev The mere incurring of a 
pecuniary obligation in the shape of a bond or promissory note 
13 not a “payment” within the meaning of this Article ^ Thus, the 


{1870 1 Bom 805n (307) 1876 Bom PJ 148 1 lud Jur 183n, Bamae^anJrfl 
V Soma (Suits on implied contracts not otherwise speciScallf provided 
for by Act 14 of 1859, were held to fall within the general provision 
iQ cl 16 of 8 1 of that Act, which prescribed the sis years' limit ) 
(1872) 9 Bom H 0 R 200 (281), Uaro Ganeih v Muixammad Etian (Defen- 
dant employed pfaintiB to do repairs — This created an implied 
contract to pay tbeir value— Suit by plaintiB would fall under cl 16 ) 
(1864) 2 SI H 0 R 21 (22), Ptnuballi Subbaramareddi v Bhimaraju 
Tlamayya 

(1865) 3 8uth W R 134 (135), Nahho Kriito BMinj v Baj Bullubh Bhnnj 

Note 2 

1 (1903) 26 Mad 686 (718) 13 Mad L Jour 83 (F B), Rajah of Titianagramr 

Bajah Setru Cherla 

(1921) AIR 1921 Ddh 335 (835) 67 lad Gas 865, Ktinj Lai v Gulab Bam 
(Between Arts 81 and Cl. Art 81 applies ) 

(1910) 5 Ind Gas 440 (442) 13 Oudh Gas 23, Debt Sahai v Cauri SkanTtar 
(1914) AIR 1914 Lah 407 (403) 1915 Pun Re No 23 26 Ind Gas 415, 
• Manght Bam v Firm of Ram Saran Das (Arts 83 A Cl ) 

(1921) AIR 1921 Lah 167 (107) 60 Ind Oaa 900, Eadan Pershad Chhed* 
Laly Har Bhagwan (Of Arts 83 and 61, Art 83 was applied ) 
(1927) AIR 1927 Lah 231 (232) 104 Ind Gas 418, Abdul Qadir v Imam 
Dxn (Do ) 

2 See cases cited in Foot Note (1) 

See also (1923) AIR 1923 Mad 278 (279) 71 Ind Gas 466, KunhxkutliaU v 
Ktinhammad (Art 61 and Art 83— Art 85 applies ) 

3 (1910) 6 Ind Gas 440 (442) IS Oudh Gas 23, DeU Saha% v Gann Shanhar 

Note 3 

la (1829) 10 B A 0 829 (346) 34RB 432 (430) 5 M & Ry 827 8 L J (O 6) 
K 0 217, /’ourer v Butcher (The giving of a eceurity to pay is not 
equivalent to actnal payment ) 

(1904) 1904 Pun Ro No 31, Fxltgerald v J/im (Execution of usufructnary 
rnortgage is 'payment ') 

See Note 5 to Act 81 and Noto 12 to Art 83, infra 
1 See Noto 6 to Art 84 and Note 12 to Art 63, infra. 
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execution of a now bond to discharge a debt under an old bond will 
not amount to a payment * 

The money must have been paid by the platnttff and not by a 
third •person against the will of the plamtiET * 

Theroisadifferenco of opinion as to whether the word ' pajment 
would include an iniofwnfarj/ pa> mont as, for example, where money 
13 recovered from a person under process of law According to the 
High Court of Calcutta, where A s property is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid m 
excess of hts half share, but he cannot be said to have paid any 
amount for B in such a case * In the undermentioned caso^ the High 
Court of Madras also doubted whether in such a case there would 
be a ‘ pajment within the meaning of this Article In Ra}a of 
Vizianagram v Raja Setru Cherlaf however, a different view was 
taken by the Madras High Court Mr Justice Bhashyam Ayyangar 
distinguished the Calcutta cases and the earlier Madras case, and 
observed as follows 

“In mj opinion this makes no difference either m regard to 
the plaintiff s right to claim contribution or oven as to the 
application of Article 99 or Article 61 of the Second Schedule to 
Act 18 of 1877, m both of which the person bringing the suit is 
referred to as having ‘paid’ the amount sought to bo recovered 
I am unable to share m the doubt expressed m tbo above 
two oases as to the applicability of Article 99 or Article Cl, as 
the case may be, to a case m which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot ac^o to tbo contention that, 
assuming that the plaintiff has no charge upon the defendant’s 
share of the estate, the Article applicable to the case is Article 
120 and not Article 61 or Article 99 ’’ 

Where B, w hile he was a trustee of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recover the said amount, it was held that this Article did not 
apply as it could not bo said that any money uas paid by the plaintiff 
for the defendant ’’ Similarlj , this Article was held not to apply where 
j2 (1879)5 011 321 (824) 5 Ind Jar JS5, Stinlar Pmfcad T Coury Ferzhad 

(1927) 99 Ind Cas 271 (274) (Oudh) DhathuhT GurDat (Mere execution of 
bond 1} pUintiQ is not a paj-ment ) 

8 (1014) A I R 1914 Cal ICO (1C2) 20 Ind Cas 24 (2C) Jani^x Koery DonxLal 

4 (1609) 2C Cal 241 (245, 24G), Eunar Eath Fkatlaeharjee v Kobo Kumar 
Dhattacharjee 

(1876) 4 Cal 5'’9 (530, 631), Fuckruddeen ifohamad Ahzan r Moftima 
Chunder 

(1921) AIR 1921 Cal 614 (615) 57 Ind Cas SSI, Copenalh Hoonihx t Chan, 
dranalh Hoonshx 

(1914) A IR 1914 Cal 1C0(1C2) 20 Ind Cas 24 (25, 2C) /nnAi fforr t Domx 
Lai ((?urtTr) 

6 (1690) 20 Mad 23 (24) ro/faluramaj'va t JUimayya 

C (1903) 2G Mad (C93, COG) 13 Mad L Joor S3 (F B) 

7 (1934) A I R 1934 Mad S42 (643) 152 Ind €•*« 345, ATn*; nn Eudra t Srt 

rmHalnramonn TmiU 
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2. Scope of the Article. — This Article is a general Article, 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79, 81, 82, 83, 99, 100 
and 107 tnfra may all be said to be particular Articles specifying 
various situations m which money is paid by the jilaintiff for the 
defendant ^ On the principle of the maxim generaha spectalibus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24), where any of the said particular Articles apply, 
this general Article wiU not apply ^ 

The question under what circumstances money paid by A can be 
recovered by him from J3 is a matter about which this Article or 
any other Article does not purport to lay down the law,* the question 
13 one of substantive law 

3. Plaintiff should have paid money. — This Article applies 
only when the plaintiff haa made a “payment” of money. A pay- 
ment means a payment in money or transfer of property which is 
equivalent to a payment of mone\ The mere incurring of a 
pecuniary obligation in the shape of a bond or promissory note 
13 not a ‘payment within the meaning of this Article ' Thus, the 

(1876) 1 Bom S05rt (307) 1876 Bom P 7 148 1 lud Jur 133n Bamaehandra 
V Soma (Suits oo implied contracts not otherwise spccifieaRy provided 
foe by Act 14 of 1850 were held to fall within the general provision 
m cl 16 of 8 1 of that Act, which prescribed the six years limit ) 
(1872) 9 Bom HOB 280 (281) Naro Ganesh v Muhammad Ehan (Dsfen 
dant employed plaintiQ to do repairs— This created an implied 
contract to pay their value— Suit by plaintifi would fall under cl 16 ) 
(1804) 2 M H 0 R 21 (22), Penubalh Subbaramareddi v Bhimaraju 
Bamai/ya 

(1805) 3 Bath W R 134 (185), ttahho Ertsio Bhunj v Baj BuIIubh Bkunj 

Note 2 

1 (1003) 20 Mad 68G (718) 13 Mad L Jour 63 (F B) Bajah of y*zxanagram-v 

Ilajah Sftru Cherlo 

(1921) AIR 1921 I,ah 335 (335) 67 lad Cas 365 Kunj Lai v Gulab Bam 
(Between Arts 81 and 61. Art 81 applies ) 

(1910) Sind Cas 440 (412) 13 Oudh Cas 23, Deb\ Sahaiv Gauri Shanhar 
(1914) AIR 1914 Lah 407 (403) 1915 Pun Re No 23 26 Ind Cas 415, 
. Manght Bam v Firm oj Bam Saran Das (Arts 63 & Cl ) 

(1921) AIR 1021 I/ah 167 (167) 66 Ind Cas 900 Eadari Bershai Chhedx 
Lai V Har Bhagwan (Of Arts 83 and 61 Art 83 was applied ) 
(1927) AIR 1927 Irth 231 (232) 104 Ind Cas 418 Abdul Qadir v Imam 
Dm (Do ) 

2 See cases cited in Foot Note (1) 

See also (1923) AIR 1923 Mad 278 (279) 71 Ind Cas 460 Kunhikuthali ▼ 
hunhammad (Art 61 and Art 85— Art 85 applies ) 

3 (1910) 6 Ind Cas 440 (442) 13 Oudh Cas 23 Debt Saba* v OauTS Shankar 

Note 3 

la (1820) 10 B & 0 829 (346) 34 K R 432 (439) 5 M & Ry 827 8 L J (0 S) 
K D217, PoKCr v Bulcher (The giving of a eecurity to pay is not 
equivalent to actual payment ) 

(1001) 1901 Pun Ro No 31 Fsltgerald v Uusa (Elocution of usufructuary 
mortgage U 'payment *) 

See Note 5 to Art 81 and Note 12 to Art 83 infra 

1 See Note 5 to Art 81 and Note 12 to Art 83 infra 
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execution of a now bond to dischargo a debt under an old bond %yiU 
not amount to a payment * 

Tho money must have been paid by tho plaintiff and not by a 
third person against the will of the plaintiff® 

Thero is a difference of opinion as to wbothcr the word pay ment 
would include an inioluntary payment as, for example, where money 
13 recovered from a person under process of law According to the 
High Court of Calcutta, where A s property is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid m 
excess of his half share, hut he cannot bo said to have paid any 
amount for B in such a case * In tho undermentioned case® the High 
Court of Madras also doubted whether m such a case there would 
bo a “payment ’ within the meaning of this Article In Jtaja of 
V tztanagram v Baja Setru Cherlaf however, a different view was 
taken by tho Madras High Court Mr Justice Bhashyam Ayyangar 
distinguished the Calcutta cases and the earlier Madras case, and 
observed as follows 

“In my opinion this makes no diflforenc© cither in regard to 
the plaintiff s right to claim contribution or oven as to the 
application of Article 99 or Article 61 of tho Second Schedule to 
Act 15 of 1877, in both of which the person bringing the suit is 
referred to as having ‘paid* the amount sought to be recovered 
I am unable to share in the doubt expressed m tbe above 
two cases as to tho applicability of Article 99 or Article Cl, as 
tho case may be, to a case m which tbe amount was realised 
by sequestration or sale of the property of the person seeking 
contributtoa, and I cannot accede to the contention that, 
assuming that the plaintiff has no charge upon tbe defendant's 
share of the estate, the Article applicable to tho case is Article 
120 and not Article 61 or Article 99 ’ 

Whore B, while ho was a trustee of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recover the said amount, it was held that this Article did not 
fljn/ily as it could not bo said that any money teas paid by tho plaintiff 
for tho defendant ’ Similarly, this Article was held not toapply whore 
, 2 (1879) 5 Cnl 321 (824) 5 led Jnt 185, Sawlar renhad ▼ Govry Perthad 

(1927) 99 lud Cas 271 (2"4) (Oudh) Dhabhvlfw Gur Dat (Mere execution of 
bond by plamtifl is not a payment ) 

8 (1914) AIR 1914 Cal ICO (1C2} 20 Ind Cas 24 (26) JanU Koer r Domi Lai 

4 (1899) 2G Cal 241 (245 246) Kumar T>ath Dhattacharjee T Ao6o Kumar 
Bhatlacharjee 

(167S) 4 Cal 529 (530, 631), Fue},ruddeen 2Iokamad Ahian t ilohxma 
Chundff 

(1921) AIR 1921 Cal 814 (516) 57 Ind Cas S^i, Gofenatk iroemshx r Chan- 
dranath J/oonsht 

(1914) AIR 1914 Cal ICO (1C2) 20 Ind Cat 24 (25, 26). /anli Koer r Domi 
Lai (Pt/fTfe) 

6 {169C)20XIad23 (24) Pn|fj6«raraayja t llamayya 

G (1903) 26 Mad C«C (693, C9y) 13 Xfad DJt.nt63(rB) 

7 (1934) AIR 1934 Mad S42 (513) 152 Ind Cas 315, JSTruXna ^«Jra ▼ Sm 

I enlafaramana rmfle 
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Article 61 
Notes 
2—3 


2. Scope of the Article. — This Article is a general Article, 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79, 81, 82, 83, 99, 100 
and 107 infra may all be said to ha particular Articles specifying 
various situations m which money is paid by the plaintiff for the 
defendant ^ On tho principle of the maxim generalia speciaUhus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24), where any of the said particular Articles apply, 
this general Article will not apply * 

The question under what circumstances money paid by A can be 
recovered by him from S is a matter about which this Article or 
any other Article does not purport to lay down the law,® the question 
is one of substantive law 

3. Plaintiff should have paid money. — This Article applies 
only when the idaintiff has made a “payment" of money. A pay- 
ment means a payment in money or transfer of property which is 
equivalent to a payment of monev The mere incurring of a 
pecuniary obligation in the shape of a bond or promissory note 
IS not a ‘ payment witbm the meaning of this Article ^ Thus, the 

(2876) * , 1 , , j- 


(1872) 0 Bom H 0 R 260 (281) Naro Ganesh v H!tihammad Ehan (Defen 
dint employed plaintiS to do repairs — This created an implied 
contract to pay their value — Suit by plamtifi would fall under cl 16 } 
(18C4) 2 M H 0 B 21 (22), Penubalh Subbaramareddi v Bhnnaraju 
Bamayya 

(1865) 3 Suth W R 134 (135) Ifabho Knsto Bhunj v Raj BuUubh Bhunj 

Mote S 

1 (1903) 2G Had 686 (718) 13 Mad I. Jour 83 (F B) Rajah of Vtttanagramr 

Rajah Setru Cherla 

(1921) AIR 1921 Lah 335 (335) 67 Ind Cas 805, Eunj Lai v Gulab Ram 
(Between Arts 61 and 61, Art 81 applies ] 

(1910) 5 Ind Cas 410 (442) IS Oudb Cas 23 Debt Sahai v Gaum Skanhar 
(mil A IB mi L»h 4CT (iCSl ms FuaRe No S3 S6 Ind ilS, 

. Manjht Ram v Ftrm of Ram Saran Das (Arts 83 A 61 ) 

(1921) AIR 1921 Lah 167 (167) 66 lad Cas 900 Eadan Pershad Chhedt 
Laly liar Bkagwan (Of Acts 83 aad Cl Art 63 was applied ) 
(1927) A I R 1927 lab 231 (232) 104 Ind Oas 418 Abdul Qadir v Imam 
Din (Do ) 

2 See cases oted in Foot Note (l) 

See also (1923) AIR 1923 Mad 278 (279) 71 Ind Gas 4CC, KunhilcuttiaU v 
Kunhammad (Art Cl and Art 65— Art 85 applies ) 

3 (1910) 6 Ind Cae 440 (442) 13 Oudh Cas 23 Debt Sahax v Oauri Shankar 

Note 3 

la (1629) 10 D A O 829 (346) 34 R R 432 (439) 5 M A Ry 327 8 L 5 (O S) 
K B 217, Pover v Butcher (The giving of a security to pay is not 
equivalent to actual payment ) 

(1904) 1901 Pun Ro No 91, Fttegerald y Jlusa (Eaccutlon of usufructuary 
mortgage fs 'payment ) 

Note 5 to Art 81 and Koto 12 to \rt 83 tnfra 

1 See Note S to Art 81 and Note 12 to Art S3, infra 
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execution of a new bond to discharge a debt under an old bond will 
not amount to a payment * 

The money must have boon iiaid by the plaintiff and not by a 
third person against the will of the plaintiff ’ 

There 13 a difference of opinion as to whether the word ‘ payment 
would include an tmoluntary payment as, for example, where money 
13 recoi ered from a person under process of law According to the 
High Court of Calcutta, where A s luopcrty is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid in 
excess of his half share, but he cannot bo said to bare paid any 
amount for B in such a case * In the nndermenttoned case^ the High 
Court of Madras also doubted whether in such a case there would 
bo a “payment" within the meaning of this Article In Baja of 
Vtztanagram v Baja Setru Cherlaf however, a different view was 
taken by the Madras High Court Mr Justice Bhashyam Ayyangar 
distinguished the Calcutta cases and the earlier Madras case, and 
observed as follows 

“In my opinion this makes no difference either in regard to 
the plaintiffs right to claim contribution or oven as to the 
application of Article 99 or Articlo 61 of the Second Schedule to 
Act 15 of 1877, ID both of which the ]>ersoD bringing the suit is 
referred to as having ’paid’ the amount sought to he recovered 
I am unable to share m the doubt expressed m the above 
two cases as to the applicability of Article 09 or Article Cl, as 
the case may bo, to a case m which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot ac«^e to the contention that, 
assuming that the plaintiff has no charge upon the defendant’s 
share of the estate, the Article applicable to the case is Article 
120 and not Article 61 or Article 90 ’’ 

"Where B, while ho was a trustee of a certain temple, took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recover the said amount, it was held that Ibis Article did not 
as it could not bo said that any money teas paid by the plaintiff 
for the defendant ^ Similarly , this Articlo was held not toapply where 
, 2 (1879) 6 Cvl 821 (824) S Ind Jar 1S5, Suntar Prrthad v Coury Ptrthad 
(1927) 99 Ind Cas 271 (2"4) (Ondb) Bhahhult t Cur X>ai (Mere execalion of 
bond by plaintjH is not a payment ) 

3 (1914) AIR 1914 Cal ICO (102) 20 Ind Cas 24 (20) Jatxk% Koer t Domx Lai 

4 (1899)20 Cal 241 (245 240) Kumar Lath Dhatlacharjee T Lobo Kumar 

Bhailacharjee 

(1678) 4 Cal 529 (530, 631), FvekTuddem itohavutd Ahian t Moliima 
Chunder 

(1921) AIR 1921 Cal 614 (815) 57 Ind Cas 6S4, Copenath Sloomhi t Chatt- 
dranath Moonshi 

(1914) AIR 1914 Cal 100 (102) 20 Ind Cas 24 (25. 20) /anX» Koer ▼ Dcrni* 
Lai (^lufrre) 

6 (1890) 20 Mad 23 (24) PaNaMraMayya AaiJi* t Pamayya 

6 (1903) 20 Slad C^G (093, C9o) 13 Mad I* Jonr 63 (F B) 

7 (1934) AIR 1934 Wad 512 (543) 162 Ind Cas S45, Knthrut Kudra t Sr* 

\ enlataramana Temfie 
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Article 61 
Notes 
2—3 


2. Scope of the Article. — This Article is a general Article, 
governing all suits for the recovery of money payable to the plaintiff 
for money paid for the defendant Articles 79, 81, 82, 83, 99, 100 
and 107 infra maj all bo said to be particular Articles specifying 
various situations m which money is paid by the plaintiff for the 
defendant ^ On the principle of the maxim generaha specialtbus 
non derogant applicable to the interpretation of statutes (see 
Preamble Note 24), where any of the said iiarticular Articles apply, 
this general Article wiU not apply’ 

The question under what circumstances money paid by A can be 
recovered by him from B is a matter about which this Article or 
any other Article does not purport to lay down the law,’ the question 
13 one of substantive law. 

3. Plaintiff should have paid money. — This Article applies 
only when the plaintiff has made a "pajment” of money. A pay* 
ment means a paj ment m money or transfer of property which is 
equivalent to a payment of money The mere incurring of a 
pecuniary obligation m the shape of a bond or promissory note 
IS not a “payment” v-ithm the meaning of this Article' Thus, the 


(1072) 9 Bom H 0 R 280 (281), Naro Ganesh v Muhammad Ehan (Defen 
dant employed plaiDtiO to do repairs— This created an implied 
contract to pay tbeir vaIae_Suit by plaintiff would fall under cl 18 ) 
(18C4) 2 H 0 R 21 (22), Penviall* SubbaTamareddi v Bhmaraju 
Ratnayya 

(18C5) 8 Sutb W B 131 (135). Nabko Erislo Dhunj v Raj JSuUubh Munj 

Note 2 

1 (1003) 26 Had 686 (718) IS Mad I, Jour 83 (F B) Bajah o/ Ywanayramt 

Rajah Selru Ckerla 

(1921) AIR 1921 Lah 335 (335) 67 Ind Gas 3G5, Kunj Lai v Qulab Ram 
(Between Arts 61 and 61, Art 81 applies ) 

(1010) 5 Ind Gas 440 (412) 13 Oudh Gas 23, Debt Sahai v C7aurt Shankar 
(lOuiAIR 1014. Lali 401 (408) 1015 BauRa No 23 26 Ini Gas 415, 
• Mangh* Ram v Ftrm of Ram Soron Das (Arts 83 A Cl ) 

(1921) AIR 1921 Irth 167 (167) 6C Ind Gas 900, .Codan Persfead CAlisdt 
£alv HarRhogvMn (Of Arts 83 and Cl, Art 63 was applied ) 
(1927) AIR 1927 Lah 231 (232) lot Ind Gas 418 Abdul Oadtr v Xmam 
Dtn (Do) 

2 See cases cited in Foot Koto (1) 

See also (1923) AIR 1923 Mad 278 (279) 71 lad Oas 46G, Kunh\kuUiaU v 
Aunbammad (Art 61 and Art 85 — Art 65 applies) 

3 (1910) 6 Ind Gas 440 (442) 13 Oudh Cas 23, Debt Saha\ v Oauri Shankar 

Note 3 

la (1829) 10 B & O 329 (31C) 34 B R 433 (439) 5 M & Ry 327 8 D J (O 8) 
1\ B 217, Dower v Duteher (Tho giving of a security to pay Is not 
equivalent to actual payment } 

(1901) 1904 Pun Bo No 81, Filtgerald v J/us-i (Execution of usufructuary 
mortgage is ‘payment *) 

See Koto 5 to Art 61 and Koto 13 to Art 83 infra 

1 Koto 5 to Art 61 and Note 12 to Art 63, tn/ra. 
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CTecution of a new bond to discbargo a debt under an old bond will 
not amount to a payment * 

The money must have been paid by the plaintiff and not by a 
third person against the u ill of the plaintiff * 

There is a difference of opinion as to whether the word ‘ pa> mont 
would include an tntoluntary payment as, for example, where monej 
13 reco\ored from a person under iirocess of law According to the 
High Court of Calcutta, where A s property is sold for a debt due by 
A and B, A, no doubt, has a claim against B for the amount paid in 
excess of his half share, but he cannot be said to have paid any 
amount for B in such a case * In the undermentioned case^ the High 
Court of Madras also doubted whether in such a case there would 
be a payment ’ within the meaning of this Article In Baja 0 / 
V tzianagram v Baja Setru Cherla * however, a different view was 
taken by the Madras High Court Mr Justico Bhash>am Ayyangar 
distinguished the Calcutta cases and the earlier Madras case and 
observed as follows 

* In mj opinion this makes no difference cither in regard to 
the plaintiffs right to claim contribution or c\en as to the 
application of Article 99 or Article 61 of the Second Schedule to 
Act 15 of 1877, m both of which the i>ersoD bringing the suit is 
referred to as having 'paid the amount sought to bo recovered 
I am unable to share in the doubt expressed m the above 
two cases as to the applicability of Article 99 or Article 61, as 
the case ma> bo, to a case to which the amount was realised 
by sequestration or sale of the property of the person seeking 
contribution, and I cannot accede to the contention that, 
assuming that the plaintiff has no charge upon the defendant's 
share of the estate, the Article applicable to the case is Article 
120 and not Article 61 or Article 99 ’ 

Where B, while ho was a trustee of a certain temple took a certain 
sum for litigation expenses, and A on succeeding to B as trustee sued 
B to recoier the said amount, it was held that this Article did not 
apply as it could not be said that any money VrOS paid hy tbeplaintiff 
for the defendant ^ Similarlj , this Article was held not to apply where 
j 2 (1879) 5 Cal 321 (324) 5 lod Jur 135, Nuntar Pmhad t Cowry Pershad 

(1927) 99 Ind Cas 271 (274) (Oudb) DfcoMti/»T Gur Z>ai (Mere execution of 
bond by plaintifl is not a payment ) 

8 (1914) A I B 1914 Cal ICO (IC2) 20 Ii d Cas 21 (26). /anXi iToer t I>om» Lai 

4 (1899)26 Cal 241 (245 246). Kvnar Nolh BhnMotbor;^ t Lc*o Kumar 
Phallaeharjee 

(16''6) 4 Cal 529 (530, 831), Fuekrvddeen ilohamad Ahsan j 2Io7ima 
Chunder 

(1921) AIR 1921 Cal 614 (815) 57 Ind Cas 6S4, Goyenath Jlcmshx t Chan~ 
dranalh Moonshi 

(1914)AIR 1914 Cal ICO {1C2) 20 Ind Cas 24 (25 26)./anI» ffoer t Demx 
Lai (Cii/rtT#) 

6 (1S9G) 20 Mad 23 (24), Prtf/a&iramayya AatJu ▼ liamayya 

C (1903) 26 Slad CSC (C93, 696} 13 51sd I» Jour 63 (F B) 

7 (1934) A I R 1934 Mod 542 (543) 152 Ind Cas 345 rrw? ra Kudva t Srs 

1 enlafaramona Temple 
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Article 61 A obtaioed a deciee for contiibution against B and C, and on failing 

Notes to recover from C his share of the amount, sued B under the third 

3 — S paragraph of Section 43 of the Contract Act to recover the same ® 

4. Deposit into Court* when amounts to a payment. — 
Accoiding to the High Court of Calcntta and the Chief Court of Oudh, 
a deposit of money into Court foi the jiurpose of being paid to a 
particular person will amount to a payment withm the meaning of 
this Article, only when such deposit is accepted by the Court,* the 
reason given being that so long as it is not accepted by the Court, it 
IS open to the plaintiff to withdraw the deposit ® The High Court of 
Madras has dissented from this view and has held that the Court gets 
dominion o\er the money as soon as the deposit is made, and that 
therefore the dejmsit itself is a payment ® 

5. The payment must have been made for the defendant. — 
Under the substantive law, where A makes a payment to X, he can 
seek to ieco\cr the same from B if 

1 B has contracted to pay it to A, or 

2 D IS bound by law to make the payment to X, and A being 

interested in such payment, has paid it (see Section 69 of the 
Contract Act), oi 

3 i has made the payrnent for B not intending to do so 
gratuitously, and B has enjoyed the benefit thereof (see 
Section 70 of the Contract Act), or 

4 X has made the payment under any other circumstances which 

would entitle him injustice and equity to recover theamount * 

In the fiist case, a suit by A against B for the recovery of the 
amount so paid would be governed by the specific Articles which deal 

8 (1000) 1900 Pan IiR 149 (151 162) WttlCftftHrfv JVaunjon Das 
Note 4 

1 (1917) AIR J917 Cal 203 (204) 8C Ind 0x9 392, Inantfa Mohan Eoy v 

Manirudd^n AfMhantmad 

(1932) AIR 1932 Ondh 222 (223, 224) 138 Ind Gas 137 8 Luck 79 Murh 
dhar v Naunihal Stngh 

(1918) AIR JJ18 Ondh 303 (303) 43 Ind Cas 33C Igbal Naraxn v Suraj 
A^arairt 

[Sfs (1928) AIR 1928 Cal 3C1 (363), Gnhar IJi Houladar v Abdul 
Ouahab Sthdar ] 

2 (lOl") AIR 1917 Cal 203 (204) 3G Ind Cas 392, inanda Mohan Boy v 

Ilantruddin iluhamvuid 

3 (1936) A 1 R 1930 Mad 782 (783 784) Meghainmam Naidu v Muhammad 

Mmdetn Sahtb 

Notes 

1 (1893)21 CU 142 (148, 149) 20 Ind App ICO 6 Bar SC6 17 Ind Jar 57G 
(P C), Dahhtnn VohNn Pey v Sarodn Volinn Bey 

(192C) ----- " , r - 


(S« (1931) AIR 1031 Pit 391 (393) 10 Pat 528 131 Ind Caa 

13J, Bknguatt Saran Stngh v Ifwral Malt Kuer ] 
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with the rcco\cry of inonoj under contnets, e g Ai tides 57, 59 
G5, 115 and 116 In the second and /oiirt/i casc^ such a suit ina> 
or may not fall within this Aitido It nould fall nitliin this Aiticlo 
if the yajment has boon made bj A for B and not otherwise In 
the third case such a suit mil fall within this Artide, as under 
Section 70 of the Contract Act itself, 1 can reco\ei onl> if he has 
paid the mone> foi B 

The question whethei a pajment bj d to X was made fot B is 
one of fact which will dejiond upon the circumstances of each case * 
It IS howe\er, essential that B should himself hate been liable to 
make the payment to X Where therefore D is not liable to paj 
anj amount to X, a pajment bj 1 to A cannot be considered to be 
one made forB even though, as between A and B, B maj be liable 
to reimburse A in respect of such pajment (See Notes 6 to 13 
infra ) A contrary view, namclj that for the applicability of the 
Artide it is not necessary that the defendant should be under a 
legal liability to pay the amount to the person to whom the plaintiff 
paid the money, was held in the undermentioned case ** This view 
has however not boon followed in the generality of cases see 
Notes 6 to 13 infra 

Cut the mere fact that B or his pro]>crty may have been liable 
to pay A' on the date on which A i>aid the amount to A' will not 
necessarily show that the payment was mad© for B Thus where 
A, being m possession of certain property adjudged to him by a 
competent Court pays off a charge on the property , but it is subse 
quently decided on appeal that B is the owner of the property and 
not A, it cannot be said that, when A made the payment, ho made 
it for B, though the proiierty of B may bo liable to meet the charge ’ 
Similarly, whore A alleging himself to bo the lawful heir of a 
deceased person paid off the debts due by the latter, but it was sub 
sequently found that B and not A was the true heir, it was held 
that the payment of the debts by A could not bo said to bo for B 
and that therefore this Article did not apply * A contrary view 
has however, boon taken in the undermeotioncd ca'^es ^ In the first 


2 (1S91) 18 Mad 89 (92) 4 ^fad L Jonr 205, Damo>iara 3ludnl\ar T Sterttftry 

of State 

(18SG) 14 Cal 256 {Q"5), Doya .\arai» Tewnry t Seerelant of Stale (A 
purchasing stores lor OoTcrnmeDi and mying for tho same must Le 
taken to haTO paid lor the Gowrninent | 

2a (1910) 34 Mad 107 (172 178) 7 Iiid Cas 399 AanddMmv PiRai t Arayam 
baJ 

3 (1903) C Oudh C»s 212 (214) OanyaSinyhr Sanyjm Lai (It was ol-serred 

in this case that S 70 did not »pplr hecauw the partnent was for 
himscH and not for del ndant It was also oliscrTod that if S 
applied Vrt Cl would applr-"It »s submitted that wa if S C9 appl ed, 
the payniont not l»ing for the defendant 4it Cl would not apple 
This aspect was not co^slde^t^i } 

(1905) 3 Cil L Jour 93 (91) Mafinjmi JJebyar rroxmnampyee Leiyi 

4 (1031) M R 1931 Mad 20" (211 213) 53 Mad 9^2 120 lad Cas 4C3 Sar- 

(fintiv rnfMliromanw 

6 (IIIDA I R 1931 IVm 39 (40) 12> Ind Ca, 90”. Ltyhunall, 4!^jt r 

3 ill obi IC/ 11 MI 47 (PC) 2S Vi 4 ^ a, I Hi VII f 1, ) 
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Article 61 of these cases, B passed a sale deed m favour of A m respect of a 

Notes certain house on which there was a mortgage m favour of ^ X 

5 — 6 sued both A and B on his morf^age and obtained a decree A paid 

the amounts It was subsequently held in a suit by B against A 
that the sale in favour of A was a sham one A thereupon sued B 
for the recoverj of amount paid by him to X, and it was held that 
Article 61 applied to the ease The question whether the payment 
by to AT was for B or not was not adverted to It is submitted 
that the decision is not correct As between A and B, A himself 
had to meet the mortgage hahility as the purchaser of the property, 
and his payment, when made, could only have been for himself and 
not for B within the meaning of this Article In the second case, 
X died leaving his widow and a son hy another wife The son subse 
quently died and thereupon the widow, though not his heir, took 
possession of the property and denied the light of C who claimed 
the property as the heir G’s claim was ultimately decreed, but in 
the meanwhile the widow paid off certain debts due by her husband 
After C s claim was allowed she sued C for reimbursement It was 
held that Article 61 applied It seems to have been assumed that 
the payment by the widow was for C It is submitted that the 
decision is not correct When she paid the debts, the widow was 
paying for herself and not for C whose title she was denying 

6. A and B both liable to X— A paying off whole liability.-^ 
"Where A and B are both liable, whether personally or m respect of 
their property,^ to meet a particular liability to make a payment to 
X and A pays off tho whole amount, it has been held that A's pay- 
ment, so far as it is in excess of bis share of the liability, must be 
considered to have been made for B Thus, where A drew a hundi 
for Es 6000 and B endorsed it to X who paid the amount, A and B 
each taking half thereof, and A subsequently was compelled to pay 
the whole to X, it was held that Jl’s payment, in respect of the 
Bs 2500 taken by B, was for B * Similarlj , where one of several 
partners pays off a common liability, his payment must, in so far as 
it is in excess of his share, bo held to be for other jiartners ® So also 
where money is paid by one of two joint owners of a tenure to save 
an estate from sale for arreats of reacnue and rent, the payment 
in excess of his share will bo considered to be for the other * See also 

(1028) AIK I'KS Mad 820 (823) SI Mad 815 110 lad Cas 613, Muthusam% 
KAiundan^ Ponn%a JCaundan 

Note 6 

1 (1976) 4 Cal SFQ (378 ) Vo lJi oorana th Chntforodh iin v Ari»/o Kfir n ar Ghose 

See fliM the llln'Vtration to S 09 of the Contrvet Act - ~ & 

2 (1005) 5 Boni h B 725 (727) llajet Ilasnm » ^oor Vnhovied 

3 (1921) AIR 1921 Lah 112 (114) 72 Ind Ca< 395 U aJaiO Petm v Jlam 

Kishen (Ooe of BPVcral p^rtnem pijiRg oil common JiaUUty ) 

4 (1893) 25 Cal 844 (851) 25 Ind App 95 2 Cal W N 402 7 Sir 291 (PC), 

Siilh/irnont CAouc/A(tr<in> V Itfinn Chunder Hoy 
(192C) AIR 1926 Cal 057 (058) 91 Ind Cas 159, Hegishred Jeswre Loan Co 
V Gopal Han Ohoae 
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tho undormonttonod cases ® 

7. A, interested in property, paying off charge liable to be 
paid by B. — a pujsno mortgagee, pajs off a prior mortgagee X 
and claims to recover tho amounts so i»aid personally from the 
mortgagor B Tho suit will bo governed bj this Article D was 
bound to paj the prior mortgage and A’s payment must be considered 
to have been made on behalf of B * Under the terms of a compromise 
decree, the defendants had to pa> off the incumbrances on certain 
properties which fell to tho lot of the plaintiffs The defendants 
failed to pay them and tho plaintiffs paid them and sued the 
defendants for the reco\cr> of the amount so paid It was held that 
this Article would apply * Where a vendor paid off certain charge on 
tho property sold to the \endee which tho vendee was bound to pay 
and then sued the vendee for reimbursement, it was held that the 
suit was governed by this Article * See also tho undermentioned case * 


(193G) AIR 1930 Slad 782 (783), liaxdu v JJvhamad Zlohx 

detn Sahib 

S (1910) S lod Cas 410 (112) 13 Oudh Cas 23, Dekt Sakat v Gcurt ShanKar. 
(1678) 4 Cal 309 (378) MolhooranathCkallopadhyav Ertstohumar Ghou 
(1919) AIR 1919 Slad 332 (333) 52 Ind Ca$ 213, ilaruda* Huthxrtyon T 
Cktnnakattnu ATidkirtyan 

(1879) 6 Cal 321 (321) 5 lod Jur 135, Sunkur Ptrshad t Goury Pertkad 
(Where a llindu, to avoid executioa of a decree upoo a bood executed 
by himself prior to his ecparatioo from bis brother, for whoso joist 
bosefit the mosey had become expended executed a fresh bond m 
favour of the decree holder, the period of hmitatios for a euit for tho 
iceovcry of a moiety of the amount from the brother must be counted 
from the date when the money was so expended } 

(1609) 8 Mad L Jour 271 (272), Ttrupaftra tu t Bajaaopala Kntlnama. 
(Do) 

(18C9) 12 Sutb W R 191 (105) C Beng L R App 103, Jtam Kristo v Muddun 
Copal (Do ) 

(1897) 19 All 214 (217) 1897 All W N 43, Srt Raman talji Vaharaj v 
Gopnf Lalp Vakaraj (Suit to recover money paid for defendant’a 
share of expenses ) 

(SfC also (1900) C Cal W N 903 (901), 5uamanio>/ee Debi v llart Das 
Ray] 

(But see (1923) AIR 1929 All 309 (310 311) 51 All COC IIC Ind 
Cas 297, A’atikat Dal T Vakadto Prashad Stngh (Subsequent 
purchaser of portion of cqnily of redemption paying oQ pnor 
mortgage decree and smug to recover from mortgagor — Suit 
not governed by Art Cl — The suit seems to have been treated 
as one to enforce a rkaryc on the property of the defendants )) 

Note 7 

1 (1922) AIR 1922 All 153 (151) 41 AU C7 C3 Ind Cas COI, Dora Shib Lai 
V Lai 


2 (1910) C In 1 Cas 8"8 (679) (Ml) CxTraj Singhs /-jykukan* Auar 

(1935) k 1 R 1‘’35 Lah 30' (311) 150 Ind Cas 6 o, .Ujas Uuisun v Maglut 

lluisain 

3 (1927) Ain IW? Mad lOCO (1003 lOri) KT Ird Cas 412 Smlhaminx 

Ckrf/» T IriinackaPim Ckrffiar 

(1919) AIR 1919 AU 16 (19) 42 Ml CX 52 Ind Cas C32. .Itijrir AT^an T 
U1 RitiAunirar 

4 (l'>25) A I R 1925 OudhlS2(135) T**Ind Cas T3h C«*rc‘T Si";5i v J/aDan 


Article 61 
Notes 
6-7 
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Article 61 8. A depositing money vfith B to be paid to C— A paying 

Notes it on failure of B to pay. — Where A deposits money Tvith B to be 
8—9 paid to creditor 0, B IS not liable to C Therefore if B fails to 
make tbo payment and A is compelled to pay himself, it cannot be 
said, on the principles mentioned in Note 5 ante, that A's payment 
was for B tvithm the meaning of this Article Thus ^here the 
mortgagee of certain property , with whom a certain amount was left 
by the mortgagor to be paid to the latter's creditors, did not make 
the payment with the result that the mortgagor himself had to pay 
the amount, it was held that though the mortgagor might be entitled 
to recover the amount so i>aid from the mortgagee, a suit for such 
recovery would not be governed by this Article inasmuch as the 
mortgagee was not directly liable to the creditors and the payment 
by A was consequently not one /or the mortgagee ‘ Similarly, 
where a vendee rei^uired to jiay off the vendors incumbrances, fails 
to pay and the vendor is compelled to pay the same, it cannot be 
said that the payment is for the sendee within the meaning of this 
Article * A contrary view was however held in the undermentioned 
case ® It IS submitted that it is not correct 

9. A faking ovep U&bihty of B and subsequently paying it, 
— B owes money to X and A takes over the liability by executing a 
promissory note to X who thereuimn releases B from liability A 
subsequently pays X and sues B for reimbursement The suit is not 
governed by thw Article On the date of payment by A, B had been 
released from liability to X and was not liable to pay the amount to 
him A s payment, therefore was not for B ^ Where tbs plaintiff 
executed a bond whereby lie agreed to pay a decree holder the 
amount due by his judgment debtor under a decree and the decree 
was certified as satisfied and the amount was subsequently paid off 
by him, it was held that tlie plaintiffs suit against the judgment 
debtor for reimbursement was not governed by this Article * See 
also the undermontionod cases ’ 

Note 8 

1 (1931) AIR 1931 All 549 (650) I33 Jnd Cas 615 63 All 702 Zaxtiin dheer 

V Sat Ham S\nqh ijltld Arlicfe 120 applied 6 lod Cas 87S, PiMn 
guished ) 

(1921) C3 Ind Cjs 87 (89) (All) SarjH ilt^ra v Culavt JIussntn 

2 (1920) A I B 1026 All 605 (COS) 95 Ind Cas 913 Aeiar Nalh v llnr 

Coimd 

[S« nlw (1933) A I R 1933 Jjih 109 (111) 14 Lah SSO 141 Ind 

Cas 435 Cultan J/nl v Zlal (Point raised but not 

decided )J 

S (1022) AIR 1922 All 409 (400) 70 Ind Cas 532, Enlant Puide v Taniil 
Jamnn Dhar Duhey 

Note 0 

1 (193G) AIR 1930 Mad 834 (335) 1C3 Jnd Ci» 177, rangm<^ r ^ tnlafa 

«> amy 

2 (1909) 4 Ind Cas 1041 (1012) (Lah) A/ on v CananKtan 

S (rnTjA I 11 1927 I^h 231 (233) 101 Ind Cis 413, iLilulQadirV Iitam 

Pn 

(1911) II In 1 Cos fO(('l)(rJ>li) dalur Samnvd {Quart) 
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10. A liable to C ^ B not liable to C bnt to A — A paylni^ 
off C. — Where, under Ujc proxiMoni of Iho Mulras Local Boartla 
Act, 5 of 16S1, Gorernment cesa liaa to Iw |nil h> the landlord to 
the Goxemment and the tenant ia liihla to t!ic landlord for tho 
•;uma fo |nid b> the landlonl, a |n>mcnt of cesa h> tho latter to 
the Goacrnmenl cannot l>c fiaid to Im (or tho tenant A suit l)> tho 
landlord against tho tenant for tho rcooaerj of monc> so i»ajd bj 
him IS therefore not go\emc<l bj this Article* A, D and C were 
partners, anl tho firm having aufTered loss, A had to pa> his sharo 
of the loss D aans a sub partner with A and vras liablo onl> to A to 
contnhuto towards losses sustained bj .1 A filed a suit against D 
(or contrihution in rcsiicct of the amount paid h> him lonards tho 
loss sustained in tho mam inrtncrship It was held that A's iiajment 
was not on lichaU of D as D was not liable to an> otlicr i>crson 
except A * See also tho ease cited liclon 

\ contrary view has however liecn laVen in somo cases ^1, an 
occujnnc) tenant, sub let tho land to D One of tho terms of tho 
Iciso was that D should pay to Uio landlord tho occupancy rent pay . 
able by -1 2 failed to pay the same and d was com)>cltcd toyny it In 
a suit by A against D for rcimburscincnt it was held that Article G1 
applied to tho ease * It is clear m this ease that B was not liablo 
to the landlord in any way and A s yiaymcnt could not bo considered 
to bo for D witlim tho meaning of this Article Where A executed 
a promissory note to K for moneys adiaoccd to B and subsequently 
A paid ofT tho promissory note and sued B for reimbursement, it ivos 
hold in tho undermentioned caso^ that Article Cl applied In tho 
decision cited below,* which was a similar case, it was observed that 
Article 61 or Article 83 might apply to tho case In neither of them 
was B liable to tho person to whom A made tho payment Conso 
quently A s pay ment could not bo considered to hai o been for B 
In tho undermentioned case, a divorced Muhammadan wife incurred 
expenses for tho maintenance of hor daughter and then sued tho 
husband for reimbursement It was held that Article G1 applied ® In 


Note 10 

1 llOWl AIR 1919 llad SI (32) 62 Ind Cst 4(58 Jfwtfiurftmalinga Setlnt- 

fHiih\ V MahaUn/ja Raju (landlord and tenant — Payment by 
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Note 10 


Lim 78 
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Article 61 
Notes 
10-12 


this case unless it could be said that the persons who lent the 
money to the widow for the expenses were entitled to proceed 
against the husband for its recovery, the widow’s payment could not 
be said to have been for B It is submitted that the decisions 
expressing the contrary view referred to abo\e are not correct 

i i . Suit for contribution by a co>owner in respect of repairs 
or improYement to common property . — A and S were co owners 
of certain property They agieed that A should build a house on the 
property and that B should contribute his share of the expenses 
A built a house and incurred expenses therefor and then sued B for 
contribution It was held that the suit was not governed by this 
Article As it was A who constructed the building he and nobody 
else was primarily liable to pay for the labour and materials used 
The persons who supplied the materials and masons could only bold 
A responsible for payment B incurred no liability to them A’s pay 
ment therefore was not for B withm the meaning of this Article * 
Similarly, where A and B are co owners of certain property and are 
bound to carry out certain necessary repairs and A effects the repairs 
and sues B for contribution, the suit would not be governed by this 
Article * A contrary view has however been expressed in the under- 
mentioned cases ’ It IS submitted that it is not correct 

12. Co-sharer Incumn^ expenses for common benefit.— .>4 and 
B were both co sharers m a mortgage right A filed a suit on the 
mortgage and had to incur costs therefor A decree was passed m 
favour of all the co sharers A then sued B lor contribution in respect 
of the costs incurred It was held that this Article did not appl} as no 
money was paid by A for B * See also the undermen tioned case ^ 

' Note 41 


Shtam V 

Sangaroo 
cause of 

V Naba 
Dot ariso 
ontroctor 
I up and 


Note 12 
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13 Fine paid by A for mlsaso of land by B.— 21 usc<l A't l&nd 
for non agricultural purposes without hw jicrmission with the result 
that A hod to pay a fino to the Government A paid tiio fine and 
rued B for reimhuraement It was held tint ho did not pa> tho 
monej for B and that this Article did not llicreforo applj ‘ 

14. Soft by receiver to recover money spent for estate. — 
W hen a rrccu cr or minacer is ap|>omtcd lij tho Court, ho is appointed 
on l^chalf of all persons interesttnl in tho projicrlj If ho incurs 
liabilities m the caurpo of tho inanaKemenl, tho cre<litors can proceed 
Bpainst tho estate for tlio rccoa erj of the amount * Ilenco tho cxi>cnse3 
incurrtal bj tho recener of an estate in instituting n suit to recover 
monoj due to tho estate arc incurTc<l h> him on behalf of and for 
tho licnefit of the person who owns tho estate and tho> are money 
payahlo to tho ilaintiCf for moncj {taid for tho defendant (who is 
liable in rosjiect of tho propertj) withm tho meaning of this Article 
Therefore a suit hj tho recener to recover tho amount so spent by 
him from the owner is governed hj tins Article and not by Articlo 83 
or b) Article 120 The circumstance that in any particular suit the 
receiver a\as also bcncritcd by the suit does not make tho suit any 
tho less a suit on behalf of tho oaancr of tho estate and take it out of 
the purview of this Article * 

16. Suit by an agent against bis principal.^Vndcr Section 226 
of the Contract Act, contracts entcr^ into through an agent and 
obligations arising from tho acts dooo by ao agent may bo enforced 
ID the samo manner as if tho contracts had been entered into and 
tho acts done by the principal 'Where, therefore, an agent acting 
within his authority has borrowed money, tho principal is also liable 
to tho creditor to pay tho amounl Whore m such a case tho agent 
pays off tho creditor, tho payment must bo regarded as a payment for 
tho principal, in view of the principles stated in Note 6 ante A suit 
by the agent against the principal for the recovery of the money so 
paid would bo governed by this Article, if no other specific Articlo 
applied to the case There is, hoi^evor, a conflict of opinion as to 
whether Article 83 in/ra will not apply to such cases According 
to jJAe S/gA CD* ifrjs AriivAfsod AriivAr S3 uaV 

apply to such cases, as the liability under 8 222 of tho Contract Act 
IS not a liability under any contract of indemnity According to 

Note 13 

1 (1922) AIR 1922 Bom 257 (257) Pamamaeland Chandxram v JojAinalA 

Note 14 


Note 18_ 

'' " Aiayambat 

• Varadaraja 
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Irtiole 61 the High Courts of Bombay* and Lahore*®’ the liability under Section 

Notes 222 of the Contiact Act is under a contract of indemnity within 

18 — 18 Article 83 infra and consequently that Article will apply and not 

this Article Sea for fuller discussion Note 4 to Article 83 infia 

16, ‘Defendant ' — See Note 1 to Section 2, sub section 4 ante 
It was doubted in the undermentioned case* whether the 

v\ord ‘ defendant would mclndo the Secretary of State for India in 
Council It was observed that a suit against the latter is not really 
against anj person or a body corporate at all though it is allowed 
to be brought as one against a body corjiorate 

17. Claim for money charged on property, — Where A making 
payment on behalf of another acquires a charge on certain properties 
m respect of such payments a suit to recover such amount by 
enforcement of the charge will be governed by Article 132 and not 
by this Article * 

18 Starting point —Time runs under this Article from the 
date when the money is paid by the plaintiff* and pot from the date 

2 (1932) AIR 1932 BonTas (30) 1M~I C 481 Harakchani v SumattM 
(1932) AIR 1932 Bom 593 (594) 140 In<J Cas CS4 Baba$a t Sombanna 

2a(19l4) AIR 1914 Lab 407 (408) 1915 Pun Be No 23 26 Ind Cas 415 

»i 

V 

It 

Art 83 applies and not Art 01) 

(192G) A I R 1020 Lab 162 (153) 92 I C 595 Wwnslit Bam v Shayuan Bas 
(1927)Aini927 Lah826(827) lOGI C 40 Ktrpa Bam v Sauan JUal 
(1928) A IR 1928 Lab 421 (425) 1121 0 719 ShayatBamv HarjasUal 
(1931) AIR 1931 Lab 892 (392) 128 I C 316 12 Lab 190 Bhaytian 

Basv IfulsaddiLnl 

Note 46 

1 (1886) 14 Cal 250 (271) Doya Naratn Teuary V Secretary o/ Slate 

Note 17 

1 (1922) AIR 1922 Pat 499 (502) 1 Pat 780 08 Ind Cas 707 Sibanatid 
Jlfisrn V JaymoJian T nl 

(1931) AIR 1931 Cal 493 (495) 134 Ind Cas 76 Rajesaar PrBsad v Bajani 
Nnlh (Suit to enforce statutory charge created on property — Art 132 
and not Art Cl applies ) 

Note 18 

1 (1922) AIR 19’’2 Cal "O (BO) 70 Ind Cas 289, Sheikh Jamal-r Sheikh 
Chand (Where m a redemption suit bj two plamtifls one has paid 


(1910)0 Ind Cas 878 (878, 679) (All) CirrajSinjhy Bayhu*an3 Kvar, 
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when «iich pajmcnl is ncecplo»l or atloplnl !*> the defendant In 
fact, tlie pJainli/r’a e«j«v of <ie/r^n in ct«es where ho seeks fo 

^eco^cr Iho money jnld hy lum for the defendant, nn'cs only when 
he lus made the |n>monl * Tlie startme jxjint of limitation has thus 
Ixjcn made to fijnchronirc with the plaintifT « cause of action As to 
the incaninR of the wortl ‘'paul, see Note 3 ante. 

The expression " when the inoncx is paid docs not mean "when 
the whole dchl has l*ecn dischargetl * Where sexcral ]>a}mcnt3 
haae l)eon made hj the plaintifT to meet a particular liahihty of the 
defendant, time will run, m res|>cct of each item of payment, from 
the date of such pajment * Thus, where .1 and U executed a joint 
promissory note m faxour of C, hut A jnid the whole amount in 
(1913) 13 Iml Cas r.7G {077) (All), JlnUm JU \ DnJiji iin/jh (Money lelt 
ly t with /J to be paid to C— B (allinc to pay nnd A pnylng it and 



WDcn the money it aetually repaid by bun ) 

(1037) A I It 1037 Kag 400 (400), Tetaram Jateahorlal T. JInrti Ckandra 


matter of fact. Art Cl will not apply to the case as the payment 
could not be considered to bo (or defendant )) 
la(1931) AIR 1931 Lah314 (317) 135 1. C. l77,SfcaW>a» XAan v. Dhangx Khan. 
2 (1933) A I R 1933 Lab 401 (406) • 147 I C. 57, Bci liaj f Lachhy Bam. 
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several instalments, it tsaa held that A could recover from B only' 
such sums as he had paid in excess of his share within three years of 
the suit ® 

19. Onus of proof. — Where the defendant pleads limitation for 
the plaintiff's suit, the onus is on the plaintiff to establish the date 
when be made the payment and to satisfy the Court that his claim 
is within limitation * 


S’or money 
payable by the defen- 
dant to the plaintiff for 
money received by the 
defendant for the plain- 
tiff’s use. 


Three years. 


When the 
money is 
received. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Suit must he for money. 

4. Article not applicable to suit for accounts. 

8. Article not applicable to suit for damages. 

6. "Money received by the defendant." 

7. Money must have been received for the plaintiff's use at 

the time of the receipt. 

8. Money received for use of plaintiff’s predecessor-in- 

interest — Applicability of the Article. 

9. Co-sharers — Suit by one against another who has 

received the former's share of money due. 

10. Suit against agent for money had and received. 

11. Suit against legal representative of deceased agent. 

12. Money paid under void agreement. 

13. Suit for money paid on an existing consideration which 

afterwards falls. 


^ Act of 1677, Art 62 and Act of 1671, Art. 60 — Same as above 
Act of I8S9 — No corrcspoadiag provision 
6 (1801)T801 All W N 102 (103). Syed Hasan v J/ir Khan (Suit withm 


was negatived — Bait for contribution — Held governed by 
Art Cl, payment by A being held to^ bo payment for the real 
owner— Subniitted not correct }1 

Mote 19 

1 (1M7) 00 Ind Caa 271 (2"8) (Oudh) 2JAn6>in<»v Ctir Da«5 

(1870) 5 Cal 321 (32t) S Ind Jnr 133. SiinAur Pershad v Goury Ptnhad 
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14 Balt for money paid under mistake. 

15 Balt for money obtained by fraud. 

16. Salt for leiJacy 

17. Suit for money deposited 

18 Suit for recovery of money paid under judfiment. 

19 Suit by auetlon.purehaser for refund of purchase money 

on its being found that the JudgmenUdebtor had no 
saleable interest In the property* 

20 Sale of patnl taluk for arrears of rent set aside — Salt 

by anctlon.purchaser for refund of purchase money. 
21. Suit for surplus sale proceeds on revenae sale 

22 Salt for compensation money paid In land acquisition 

proceedings, 

23 Suit to recover tax etc , Illegally collected. 

24 Salt against benamldar receiving money belonging to 

real owner. 


25 Salt by ward against guardian. 

26 Salt for refund of assets wrongly paid to defendant 

under Section 73 of the Civil Procedure Code. 

27. Suit for money wroagly attached 

28 Suit to recover over-payment. 

29 Suit against person receiving offerings for shrine 
SO Sait for haqq-i-chaharam 

81 Other illustrative cases 
32 Starting point of limitation 

Other Topics 


Article 93 and this Article 
Article 9G and th s Article 
AesignnieDt of debt 
Co he rs 

Conditions for applicability of Article 
Engl sh law 


See Hote 15 
See Note 11 
See Note 6 Pt 2 
Bee Note 9 F Ns (5) (G) 
Beo Note 2 
See Note 2 


Article 62 
Hoto 1 


PriYity of contract — Necessity of See Note 2 Pts 8b 9 

Rent received in hind by defendant— Article not appi cable See Note G, 

Pt 1 F N (la) 
Bee Note 80 
See Note 7 Pt 3 
See Note 7 Pt 1 

1 Legislative changes — There was no specific provision 
corresponding to this Article m the Act of 1859 and hence claims 
for money had and received for the use of tho plaintiff were held to 
fall withm clause 16 of Section 1 of the Act which corresponded to 
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Article 62 Article 120 m the Act of 1908 * The Article m the present form 
Notes Tvas first enacted m the Act of 1871 as Article 60 and it has 

1 — 2 continued m the same form m the Acts of 1877 and 1908, vrith 

only its number changed from 60 to 62 

2. Scope of the Article. — There are various circumstances 
under \ 7 h 10 h money received by the defendant is deemed, under the 
law, to bo received by him for the use of the plaintiff In such cases, 
a suit will lie for the recovery of the money from the defendant 
This Article applies to such suits They are analogous to tho action 
under the English law for money had and received by the defendant 
for the plaintiff’s use ' 

In Mahomed Wahxb v M ahomed Ameer Mookerjee, J , observed 
as follows 

the Article, when it speaks of a suit for money 
received by the defendant for tbs plaintiff’^ use, points to the 
well-known English action in that form, consequently, the 
Article ought to apply wherever the defendant has received 
money which in justice and equity belongs to the plaintiff under 
circumstances which in law render the receipt of it a receipt 
by the defendant to the use of the plaintiff ’ ^ 

Hence, the conditions necessary for tho applicability of this 
Article are as follows — 

1 Tho suit must be for money received by the defendant 

2 The money must, id justice and equity, belong to the plaintiff 

at the time of such receipt 

3 Tho circumstances nnder which the money is received by the 

defendant must be such that in tho eye of the law the 
receipt 13 by the defendant for the use of tho plaintiff 
Thus, where money is paid by tho plaintiff to the defendant 
under an agreement which is void, tho money would bo money 
received by the defendant for the use of tho plaintiff within the 
Article 62 — Note 1 


Note 2 

1 (1932) AIR 1932 Bom 8C (89 90) 135 I C 801, Abasbkax v Bhtmjt 

(1934) AIR 1931 Bom 491 (403) 154 Ind Cas 080, Kasturchand v JIan 
(1921) AIR 1921 Cal 59C (59G) 61 1 0 315 Janakt Nath v Bejov Chand 
(1930) A IR 1930 Pat 370 (371) 15 Pat 433 ICl Ind Cas 171, 

Saran Stntjh v Itat XtsAnnji 

2 (1905) 32 Cal 527 (533) 1 Cal I. Jout 107. 


Chelh T Itabvtlh Ammnl 

(1032)AIR1932Bom60(89 90) 135 1 C 801. A&did 
Sei alio Chilly on Coolncts, ICth Edition, page 55 


Bhimji 
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meaning of lliis Article Similarlj, ovhero Ihe tlcfcndant compels, Article 62 
l)j coercion, tlic plaintifT to paj limi mono) to uhich lio is not Note 2 
entitled, he will !« deemed to have rccciacd the monej for tlio uso 
of the plainti^ end a nuit for the rreoaer) of such inonc> \mII bo 
eoverned hj this \rticlc 

Tho test to dclcmiinc whether raonc) is receded bj tlio 
defendant for tho ucc of tho plaintiff H to soo whether, under tho 
fair, the monc> is to Im treated as eo rcccuc<1 Tho infenfion of tho 
person rcccuing tho monc>* or of the t>crson jiajing tho money* 
that it should I>o used for tho Iwnclit of tho plaintiff, is not a material 
factor ID determining tho question 

Under the rnglish law, an action for money had and rcecucd 
IS one of assumiisit based on an implied or imputed contract It is 
in tho nature of an action for damages for brooch of a promise, 
although tho promise is not a real promise but one im{K>rtcd by 
fiction of law In other words tho action is based, under tho English 
law, on contract imputed by law IIcdco unless the circumstances 
are consistent with tho existence of a contract between tho parties, 
an action for money had and rcccncd would not Iio under the 
English law* Thus it was held in Sinclatr v Brougham^ that 
an action for money bad and received would not lie because, under 
tho circumstances of tho case, o\co if really tboro had been a contract 
between the parties sneh contract would have boon ultra vires and 
consequently the law could not import a contract by fiction under 
such circumstances Cut under the Indian law tho above restrictions 
hid down by tho English law with reference to an action for money 

had and reeeivod do not apply 

(1005) 33 Cal S27 (S33) 1 Cal L Jont IGt Makomed Wahxb v UahomBd 

■ • • th 

(1010) AIR 1919 Lab 47 (49) 52 Ind Cas 680 1919 Tun Re ITo 85 Mt 

Durga Deit t Hamanalh 

(1916) AIR 1916 Cal 613 (614) 40 lod Cas 173 Stnode Lai ▼ Prto Nath 
(191C) AIR 191G Pat 54 (55) 37 Ind Cas 30 Uanhar Mtsser y Syed Md 
JBut ie« (1923) AIR 1923 Cal 379 (381) SO Cal 475 72 Ind Cas 

1011 Anantram Bhatlaeharjce y Htm Chandra ffsr ] 

6 (103G) AIR 193G Pat 870 (371) 161 Ind Ca« 171 15 Pat 433 Shagviati 

Saran Singh y BaiKtihunji 

[But tee (1926) AIR 1928 Cal 290 (297) 110 Ind Cas 49 Shiba 

Kuman Bebi v DaksTta Bala Dam (Sabmlttcd not correct ) 

(191G) A I R 1916 P^t 51 (50) 37 Ind Gas SO Harihar illtrnr v 
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&rtioIe 62 In John v Dodwell <C Co * (a case from Ceylon), their Lordships 

Note 2 of the Privy Council observed as follows 

“ , under principles which have always obtained in Ceylon, 
law and equity have been administered by the same Courts as 
aspects of a single system, and it could never have been difficult 
to treat an action analogous to that for money bad and received 
as maintainable m all cases ‘where the defendant has received 
money which ex aguo d bono (in equity and good conscience) 
he ought to refund ’ If, as in Ceylon, there is no necessity to 
find an actual contract or to impute the fiction of a contract, 
inasmuch as every Court can treat the question as one not 
merely of contract, but of trust fund where necessary, there is 
no difficulty in extending the remedy to all the cases covered 
by the words just quoted ” 

The above observations, though made with reference to Ceylon, 
would apply equally well to India 

Although, thus, under the Indian law, privity of contract is 
not', necessary to constitute a receipt of money by the defendant a 
receipt for the use of the plaintiff,*** there must be some privity of 
a legally recognisable nature between the parties It was observed 
by Sadasiva Iyer, J , in Bamasamy v Muthusamta,^ as follows* 

"While privity of contract between the parties is, of course, 
not necessary to sustain such an action, 1 think there must be 
what might be called some privity of a legally recognizable 
nature, such as some knowledge of i>a.rtioulat facts in the man 
who received the money, and some mistake or ignoranpe of fact 
on the part of the man who paid the money, or some relation 
of trust and confidence between the person who received the 
money and the person claiming the money or portion thereof, 
on which the Court would fasten as creating the relation of 
principal and agent (though by fiction) between the plaintiff 

and the defendant 

Full Bench) “Nothing was more Iilcoly to mislead or to confuse 
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JUiiitrattont 

1 I) oo'M monej to ^ A There is a dispuJo bettreen C aaci 
D, each claiming to Iw Iho wlo heir of ^ pij a the mono> to 
C D cannot maintain on oction for inoncj had and rcccircd 
against C oven if ho cstal li«hM against C that ho is the rightful 
heir and not C, and D t onl} remcd> is against B Tho reason is 
that there is no pricitj of a Iei,ally recognizahlo nature between 
C and D ” 

2 A and B arc joint creditors of C who owes them Us 100 D, a 
stranger, purchases tho whole debt from A behoving that A was 
entitled to transfer tho whole dcht of Its 100 to B D is tiion 
paid by C tho debtor, tlio whole of tho Its lOO Held that B, 
tho CO creditor, cannot treat Its 00 of tho Its 100 as having 
been received bj D for iJ < use and auo to recover it from D, 
tho reason being that there is no pn\ity between tho j arties 
Cut, if A himself received tho whole of tho Cs 100 from tho 
debtor C, it has been hold that B, his co creditor, could treat 
Rs 60 as money had and received by A for B and sue A for it ” 

S A was a benamtdar for B A realised the mono) due on a bond 
which stood in bis name and paid over the money so obtained 
to a third jarty 0 m tbo course of a transaction into which 0 
entered bena fide and without collusion or knowledge that B 
was boQe&cially interested to tho money Held that in these 
circumstances the mdooj was not received by 0 for tho use of B 
as there was no privity between tbo {tarties 

4 A wTODgfull) converts certain timber belonging toB A then 
dies loaMDg 0, his widow as bis legal roii^ntatne D acting 
as tbo agent of C soils the timber and is holding the sale 
proceeds on 0 s behalf R sues i) for tbo money The suit does 
not fall within this Article Tbo reason is that D receives the 
money as the agent of C and not for the uso of the j lamtiff 
Tbo suit IS only for the eaforcoment of an equitable claim on 
the part of the plaintiff to follow the proceeds of his timber 
and finding them m the hands of tho defendant to make him 
TGsp^sihiff /lae asioosi- ** 

’ ' omy 

amy 


art 

Ith 

had 
suit 
any 
d to 
> by 


C), 
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Article 62 
Notes 
2—4 


This Article applies whether the liability of the defendant arises 
under a statute^* or under general principles of law 

Where a sum of money is due from A io B and C receives the 
money from A under circumstances which would otherwise render 
such receipt one for the use of B, the fact that at the date of such 
receipt a suit by B against A would ha \0 been barred by law, does 
not affect the maintainability of a suit by B against 0 for money 
received by the latter for the former’s use 

Where the plaintiff is entitled to sue either for money received 
by the defendant for the plaintiff s use or for some other relief 
to which a shorter period of limitation is applicable, he cannot be 
compelled to sue for the latter relief so as to make the shorter 
period applicable to the suit 

As, under the Indian law, a suit for money received by the defen. 
dant for the use of the plaintiff is not one based on contract, such a 
suit IS not in the nature of a suit for damages or compensation ** 

3. Suit must be for money. — The Article only applies to a 
suit for money Hence, where the suit is for a share of immovable 
property acquired by the defendant, the Article does not apply * 

4. Article not applicable to suit for accounts, — The Article 
only applies where a de6oite sum of money is claimed against the 
defendant and does not apply to a suit for accounts ^ 

14 (1932) A_I R 1932 Bom 86^(80, 90) 185 lad Cas 801, .46asb;tat v Bhmj\ 


Notes 

1 (19341 AIR 1934 Bom 491 (493) 164 Ind Cis 680, Kaslurchand v Hart 
[See also (1924) AIR 1921 Oudh 218 (221) 78 Ind Cas 893, Jat 

Indar Bahadur Smgh T Shea Indar Bahadur Stnyh 1 

Note 4 

1 (1933) AIR 1933 All 612 (617) 147 Ind Gas 529 65 All 814, Hotilal v 
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5. Article not applicable to suit for damai^es. — Tho Article 
onl} npi lic^ to ft suit wlicro a definite Bum of monnj is claiiiicd, and 
does rot applj to ft suit for damages Tlius where n transfer of 
proi>crt 5 is sold, tho monc> paid as consulcrition is rccovcmhlo as 
ruonoj recen ed hj the dofcniKnl for the use of tho plamtifT and this 
Article s\iU nppl> to a suit for aucli recoicrj lUit where tho suit 
IS for the rccoscrj of comi>cn«stion for liresch of tlio covenant for 
title or for quiet cnjojnient erpresslj or implied]} contsincil in tlio 
deed of transfer, tins Article w lU not aj j Ij to tho suit * Similar!} , 
It has been held that a suit to rwover tho difference Iwtwecn tho 
sum advanced on a written contract for suppl} of goods and tho 
value of tho goods delivered is one for cotnftonsation for a breach of 
contract and is gos erned h} Article 115 and not thi s Article * 

«nd the Kslmec is shifted from one fide to the other the aecoant Is & 
mutual open and current account The proper Article to appl} to such 
a ci«c is Article 82 and not Article C2 ) 

(1855) 7 All 25 (23) 1831 Ail ^ N 210 JM nahibulMi Khan r Sa/dar 
Jlusnin Khan (Article not amlicoble to equiLahlo claim against a 
trustee liable to account in trhich tho relief aought is to have an 
account of tho trust propcrlj and to recover what may Lo due ) 

> na V « T T> inai t> r o Mo» a T> leo t„a o., cao aa r ,» i..„ i 


(1935) AlR 1935 Cal5ll (SIS) C2Call20 1571 C O'iG EhtaMortin Inrt 
(1933)AlR 1933 AUCt2(G47) 147IoaCas 629 55 All 614 Uofi Z>al v 
liadhey Lai 

[But see (1921) A I R 1034 Cal 142 (143) 50 Cal CIO 74 Ind Gas 

1010 A&rdunntun T Itu/ Alt (Submitted that view Is wrong ) 
(1928)A1R 1923 A11C89(C95 C9C) 114lndCas78l Ransackarya r 
Peiti Raman Acl an/a (Do)] 

Note 6 

1 (1932) AIR 1932 All 358 (350) 13C Ind Caa 820 Zta X^ddin r AKbar -4h 
(1915) AIR 1915 Mad 742 (743 743) 38 Mad 1171 25 Ind Cas CIS Aruna 
ckalla Iyer v J?ama3U.am» /if«r 

(1929) A I R 1929 All 293 (205) 51 All C5l 119 Ind Cas 213 Hanmant Rat 
V CJ andt Prasad 

(1901) 2 Nag h R 174 (177) JJahadur Lai t Jadhao 
(1932) AIR 1932 Com 3G (38 39) 55 Com 6C5 131 Ind Cas 1157 Ilalan 
bat V Ghashtram 

(1930) AlR1930An771(774) 52AHC01 1211 C 185 ild Stddiq't Md Nuh 
(1933) AIR 1933 Mad 120 (l27, 128) 140 1 0 805 Thtllaticannu v Abdul 
(1931) AIR 1031 Smd 141 (142) 25 Sind L R 173 133 Ind Cas 76. 
ChandratoaltbatY Talabdas 

(1924) AIR 1921 Cal 148 (149 150) 80 Ind Cas 623 Injad Alt v A/oAin» 
(1930) A I K 1930 Sind 12 (14) 118 Ind Cas 203 24 Bind L R 172 Abdul 
Ilahtm Fateh Mohaminedf Kadtt 


(1924) AIR 1924 Tat 321J322) 72 Ind Cas 653 (655) JJingu Ojha v 


2 


Article 62 
Noted 
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Article 62 
Note 6 


6. “Money received by the defendant.” — This Article applies 
only where money has been received by the defendant Hence, the 
Article does not apply where the suit is based on the allegation that 
the defendant has received certain rent m kind and that such rent 
belongs to the plaintiff.^ 

In the undermentioned case,* A owed a sum of money to B B 
entered into a contract with C, one of the conditions of which was 
that C was to recover from A the above sum and pay it over to B 
G subsequently assigned to A himself the above contract. It was 
held that on such assignment the money in ^4*5 hands became money 
received by him for the use of B 

The Article applies only where the defendant is alleged to have 
actually received the money. Where the suit is based on the allega* 
tion that the defendant ought to have received a certain sum of 
money on plaintiff’s behalf, this Article will not apply.* 

As the expression “defendant" includes a person through whom 
a defendant derives his liability to be sued (see Section 2 clause 4 
anfe), a receipt of money by the defendant’s predecessor-in-interest 
18 equivalent to a receipt of the money by the defendant himself for 
the purposes of this Article * Similarly, a receipt by the defendant’s 
agent is equivalent to a receipt by the defendant * 

A purchased certain property from B Relying on the purchase, 
A paid off certain encumbrances on the property Subsequently it 
was held that B bad no title to transfer to A A then sued B for the 
recovery of the money paid by him to discharge the encumbrances. 
It was held by Devadoss, J , that the suit was not one within this 
Article inasmuch as the defendant had not received any money.® 
But, m the undermentioned case,®^ where a mortgagee bad under- 
Note 6 

la(1917) B 1017 JIad 354 (355) S3 Ind Cas 661, Cham\ 7 Ana Palter 

• Bhaltacharjee 
' aa 625, Man 

3 (1037) A I_R 1937 Bom 217 (222) 169 Ind Cas 232 Jaffary Mahomed 


\ji euy (ASsauiLu / 

(1922) AIR 1922 Cal 499 (499, 500) 67 Ind Cas 943, Pam Mart ^apalt v 
Pohtnt Jianta Chalratartji (Suit to recoyct from defendant as son 


from Ibe representaUxe of tho pleader after his death la nol 
Article 62 bccanso the defendant vras not tbo person vrbo 
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talicn to j>a> off jinor cncumlininces ami failed to do ro and tlio 
mortpigor was compellwl to dtschargo aucli enctimbrancca Iiimsclf, 
it was licid tbat n suit !>> tbo latter for recoujMiicnt against tho 
raortgagoo was governed h} this Article It is stihmiltcd that tho 
decision is not correct 

Tho term "receipt' neccssanlj implies that tho monoj has been 
obtained (or received) from some ono other than tho person himself 
who withholds pajment Hence, where there is no ‘ receipt in 
this senso of tho term, it cannot l>o said that a i>crson who wrong, 
fully omits to paj tnonoj duo from him to another "receives ’ such 
money for such other s use ’ 

A obtained a Icaso of certain premises from tho Collector of 
his District for tho purixiso of carrjiog on a grog shop, and by way 
of security for tho rent, ho dejioaitcd in tho Colloctorato a sum 
of Its 250 A then died A dispute then aroso betwoon B and C, each 
claiming to bo cicclusivch entitled to tho property of A It was 
finally settled that C was tho rightful heir of the deceased But, in 
tbo meanwlnlo, by an arrangement botwcon tho Collector and B, 
tho lease in favour of A, tho deceased, was transferred to B and tho 
amount of Bs 250 deposited as security b> A was adjusted towards 
arrears of rent duo by B After it was settled that C was tho rightful 
boir to A, 0 sued B for tho recovery of tho said sum It was held 
that the suit was not one withm this Article on tho ground that no 
money was rccened by tbo defendant There was only an oppUca 
tton of money in tbo hands of a third party and belonging to the 
plaintiff for the benefit of the defendant* 

Money mast have been received for the plaintiff’s use at 
the time of the receipt — This Article will apply only where at 
the time of the receipt of the money by tho defendant it is received 
for the use of the plaintiff * 


Note 7 


Article 62 
Notes 
6-7 


/ 
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Article 62 
Hotel 


JWusfra<ior5 

1 A snit for dividend by a share-holder m a company is not a 
snit for money had and received, because the money out of 
vhich the dividend is to be paid is, at the time of its ongmol 
receipt by the company, only received for its own use and the 
declaration of the dividend la only a later affair.* 

2 A suit for the refund of money legally collected by a Munici- 
pality hot WTongfnlly refused to be refunded is not governed 
by this Article where the doty to refund arises only after the 
receipt of the money * 

3 Money was paid to the promoter of a company by mtendmg 
«;hare holders m the company The company, contrary to law, 
was not registered and therefore became an illegal body. A 
suit for converting the a^ts of the company mto cash and for 
return of subscriptions was held not governed by this Article 
The reason u that it cannot be said that at the time of the 
receipt of the money by the defendant it was received for the 
use of the plaintiffs It was received for other specific purposes, 
VIZ. the purchasing of matenals for starting the business and 
it became pavable to the iilaintiffs only by reason of the failure 
to register the company as required by law * 


S C- i 

(l«20) AIR 1^20 Nag 91 (95) 55 Ind Css 05.Prtmtulhdas t Kamito 
(1936) AIR 1956 Racg SO(''l) 161 led Cas 161. JJa Pva Thnn r 3/a 31e 
Tha (Id a nut for tworcry of laoeey under S Cs, T P \et, lumta 
non 13 gowrerd bv Article 116 or Article 1£0 and not bv Article 62 ) 
(1912) 15 led Cas 70V (70s) 10 Cal IS7, Artrtla Lai t JogtrSra Z^l 

(Execct’on sale «t a^ide by jcdgiaenWettor — Sait bv auction 
purchase* fo* refand of parchisc mocep u. not ^itlua this ArUeJe.) 
(But »ee (I'ljO) 5 Cal (S33) 6 Cal L R 355, Johun Ma>‘cn r 

Thalccr N’alA LuKte (Where laocer was deposited p^cdicg 


rcc«iTed by the defendant for the plaiati2 3 C'#, from the 
tune that th“ ccgctiations fell threegh and that not Arti le 

I • I 

(l^ll) A IR 1914 AU5II(516) ST AlUO 27 led Cas 533. 
c«f.<fin r Imti&x Cn Ntw Ei5i ) 

2.(1926) A IP. l'»2C Mad fl5 (619) 19 Mad ICS 91 led Cas 515 (F B) 
Ven}a'aCurura‘>a Lana StflaiT,<i t Tnpurasvn£ar\ Ce"'^ Prtu 

3 (1911) A I R 1911 AD 33> (S39) S6 All 5*5 25 led Cas 913 Mantcifnl 

J>oi2rif 0/ CAanpnr T Drctircrdan JVnaicf 

4 (1«30) AIR I'CO Kang 21(25) VEaeg 510 120 I C T^cin t U F>IK 

tBot»e«(l«>21>AlBlS21AnT3(74) CllcdCa341T Ecfe Evr-er 
T it en C>er(f ] 
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8. Money received for use of plainttff'B predecessor^in* 
Interest — Applicability of the Article. — A rccciml certain 
moncj for the u<50 o{ D C, a judgment creditor of D, attached tiio 
mone> in the hands of I and then poU Im rights under the decree 
to D D sued A for tlio monej It was held that the suit did not 
come within this Article as the inone> was not received for the use 
of D, the plaintiff, hut for the uso of il * It is submitted that this 
decision is not correct, inasmuch as Iho definition of "jdaintiff m 
Section 2 ante includes n person through whom the plaintiff derives 
his right to sue, and in this case D cicarlj derived Ins right to suo 
from B 

9. Co^sharers — Suit by one against another who has 
received the former’s share of money due. — Where the 
plaintiff and tho defendant aro entitled to sharo in a certain sum 
of monci and tho money is received by tho defendant alone, tho 
question whether this Article applies to tho plaintiff s suit for tho 
recovery of his share of the money depends on tho circumstances 
of each case If, under tho circumstances of the easo tho taking of 
accounts is necessary m order to dolornaino the amount payablo to 
the pl&intiff, tbo suit will not como within this Article Tho reason 
IS that in such a case tho money cannot bo said to bo recoivod for 
tho uso of the plaintiff at tbo timo of tho receipt and the defendant s 
duty of paying over tbo money to tho plaintiff only arises subso 
quontly. on taking accounts ^ 

Koto 8 

1 (1S91) 13 All SG8 (371) 1891 All U N 130 Chand Mat x Angan Lai 
Note 9 

1 (1922) A I B 1922 Mad 150 (150 159) 45 Mad C48 71 led Ca* 177 (F B) 
Jogulu T Tatayva 

(1917) A 1 R 1917 ' 

V Rama B 
jagtr again 
xnent as tl 
tents and re 

collections and disbursements is governed by Article 120 and not by 
Article €2 ) 

(1935) A IB 1935 Nag 187 (189) 31 Nag L B 304 156 Ind Cas C72 

Mansaram v Champalat 

(1915) A I B 1916 All 148 (149) 37 AU 316 28 Ind Cas 953 Parxitam Rao 
Tantta t Radha Da\ 

(1917) A I B 1917 Mad 214 (247) 32 lod Cas 83 Abdul Ba/tt»ian t 

Pathum7nal Bti» 

(1931) AIR 1931 Bang 150 (152) 131 1 C 541 Po Nyun y Ma Saw Tm 


Article 62 
Notes 
8-9 


Lim 79 
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ftrticle 62 
Note 9 


For instance, where the plaintiff and the defendant are co- 
sharers in a village, but the defendant is entrusted with the general 
management of the village and he has to spend as well as receive 
money, it cannot be said that immediately each tenant pays his rent, 
the plaintiff can claim his share of the rent * In such cases, the 
amount payable to the jdamtiff cannot be determined without taking 
accounts® Similarly, where the defendant is in possession of the 
money on behalf of the plaintiff as the latter's agent with the express 
or implied authority of the latter, this Article cannot apply to a suit 
to recover the money * The reason is that the Article only applies 
where the defendant is bound to pay over the money to the plaintiff 
as soon as it is received by him and not to cases where the defen- 
dant's duty of paying over the money to the plaintiff does not arise 
till a later date But where immediately on receipt of money the 
defendant is bound to pay over to the plaintiff a definite share of 
the money, this Article will apply to a suit to recov er such share ® 

(1928) AIR 1928 Lab 688 (680) 111 Ind Cas 635, Mt Ktshen Deix v 
SanxLan Lai (Where by virtue of an arraegeroent some of the 
CO sharers have been realizing rent of joint immovable property for 
division among other co sharers, the relationship between the latter 
and the former is that of an agent and principal ) 


(1884) 

2 (1916) AIR 1916 Kag 40 (41) 13 Nag L R 127 41 Ind Cas 648, Raliranf 
T Deorao (Following 10 C P L B 93 ) 

8 (1911) 19 Ind Cas 586 (587) (Bom), Uahomed Bkax v Ismailjx llajx 

[See also (1916) 32 Ind Cas 102 (104) 1915 Pan Be No 5 (Rev ), 
Sakdxm Ilussaxn Khany Ut Murad Bibi} 

4 (1928) A I B 1923 Bom 365 (367) 113 Ind Cas 173, Gozindas v Qanpaldas 
(ig21)AIRl921Bom384(385) 45Bom313 69 1 0 857 Gabuf Zxpru 
(1916) AIR 1016 Had 1207 (1210) 29 Ind Cas 275, Beevxamxnal v Kadxr 
■ . »r . "Tardyatialha Atyar v Aiyasamy. 

. anekand 

Tuhi Bam 

2 All L Jour 107, Alelitn Lai v 
I held that a co sharer’s suit for 
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In pomo clocisions,* ho^Tc^cr, Uio alwrc pnnciilca liavo not been 
adverted to and it has {>ccn held without an> qualification that this 
Article does not apjdj to a suit h> one co sharer against another for 
reco\or> of his share of the nionc> received hj him It is submitted 
that such an unqualified i ropo'ition is not correct 

^hero one mcml>cr of a joint lltndu family go\crncd b> the 
'Mitakshara hw realizes a debt due to the fatnil), the other members 
of the family cannot sue the former for money rccoiscd by him for 
their u«o The rca<y3n is that 'o long as tho family remains joint, it 
cannot lie caul that any part of its pro|»crty lielongcd to one member 
more than to another while tho essence of n cause of action for a 
suit for money rccened by tho defendant for tho use of the plamtifT 
IS that money which in justice and equity lielongs to tho plaintiff, 
IS received by tho defendant under circumstances which render tho 
receipt of it hy tho defendant a receipt for tho use of tho plaintiff ^ 
10. Suit against agent for money had and received. — hero 
an agent receives money belonging to his principal under circum. 
stances which make it tho agents duly to pay over to tho principal 
the pUintiQ s share o( the hak is a soil for moDcy reccired by the 


la 


Id 

of 

u uiuy recov«(eu vy lue muet uu out ui sucit iiouu» was ^uVbiui. i not 
by Atticle 127 but by Article C2 ) 

(1881) S All 170 (172) Kundan Lit « Dans% Dhar (Soit by one heir of a 
deceased person against another for the recovery of his share of the 
money belonging to the deceased, received by the latter from a banker 
with whom it was deposited is a suit for money received by the 
defendant for the plaintiff s use ) 


7 (1908) 4 Nag L R 64 (85) Taraehand v Pranehand 

[See also (1909) 3 Ind Cas 9 (11) (Cal) Ajodhya Perihad v Zlahadeo 
Pershad (Even after partition of some of the properties Art 
127 may apply to a suit for partition of the other properties )) 


Article 62 
Notes 
9—10 


/ 
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Article 62 immediately the money is receiTed, a suit for the money will be one 
Kotes for money received by the defendant for the use of the plaintiff ' 
10 — 11 This Article wiE apjily to snch a suit ® 

But a suit by a principal against an agent for the balance due 
out of moneys received by him after deducting all legitimate expenses 
and allowances is not a suit for money received by the defendant for 
the plaintiff a uso •within the meaning of this Article The reason is 
that it cannot be said that the balance claimed, as claimed, was 
money received by the agent for the use of the principal 

Money belonging to the principal and received by the agent after 
the termination of the agency will be money received by the agent 
for the principal s use and a suit for the money will bo governed by 
this Article ® 

11. Suit against legal representative of deceased agent. — 
Where money is received by an agent for the use of the principal and 
the agent has died without {laying over the money to the principal 
a suit for the recovery of the money against the legal representative 
of the agent will also be a suit for money received by the “defen 
dant for the use of the plaintiff The reason is that the expression 
“defendant' m this Article includes persons through whom be 
derives his liability to be sued Hence, this Article will apply to 
such a suit ^ 

In the undermentioned case* it was held that although a suit 
“for money received by the defendant for the use of the plaintiff 
would not have lam agaiost the deceased agent, the suit against the 
legal representative of the agent for t!ie recovery of the money 
received by the agent would come withm this Article and that 
the legal representative must be treated as * receiving ’ the money 
claimed on the death of the agent It is submitted tliat this view is 
NotTlO 


(1860) 1836 Pun Ba No OCpapj 239 Seth Chand Mai v Kahan Mai 
3 (1915) AIR 1915 AR 259 (200) 20 Ind Gas flSf Hnnwn; v Rntni 

(1915) A I R 1015 Usd 596(597) 27 Ind Ca« 807 Arunacl ellam •v Raman 
(1922) AIR 1922 Mad 55 (55) 71 Ind Cas 257, Arunachalam v R-xjeiwara 

Note 11 

1 (1922) AIR 1922 Cal 499 (499 500) 07 Ind Cas 913 Ramhan Kapah t 


2 (18BC) 1880 Pun Re No 96 page 239 Seth Chand Mai v Au/ion Vof 
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not correct ns tho cmec of action agunU llio agent and that against 
his legal roiircscntative cannot Iks different. 

A suit for neeoHnts against the legal rcprcscntatiao of a deceased 
agent IS not go\erned bj this Article* 

12. Money paid under void agreement.— Where monej is paid 
under a void agreement, tho person pacing the monej is entitled 
to recover such moncj under Section G5 of tho Contract Act on 
disc5oacring that the agreement is void Ordinarilj, tho date of tho 
agreement will l>o presume*! to 1)0 the date of tho discoa crj , so that 
in such cases the right to recover the monej will accrue under 
Section G5 as soon as tho monej is i»aid Hence, ordmanlj . such 
case» maj bo treated as cases of receipt of inoncj bj the defendant 
for tbo use of tho plaintiff and will come within this Article under 
which time will Wgin to run from tho date of the receipt of tho 
money bj tbo defendant * Thus, where a transfer of property is 


3 


(1913) 13 lad Cas 030 (933) 
(1909) 2 lad Cas 118(121) 



1912ruQR<!Ko 1, /’d/mrt V VI Imtattjan 
31 All 429, Girraj Stn/^A V Haghubir Kuntcar 

Kote 12 


Article 62 
Kotes 
11—12 


are void as forbidden by U*v. time would Ugio to run from tbo date of 
the paj-meat itself as evetjb^y must be dtemed to Inow the law ) 
(1915) A 1 11 1913 Bom 102 (lOi) 89 Bom 358 23 lad Cas 442 JoirrbAai 
T Gordkan (Mortgage void under Bombay Bhagdan Act of 1862 ) 
(1916) AIR 1915 Cal 579 (SS3> 29 lod Cas 429 Jogannetlh v Ctrid'iort 
(1930)AIR1930A11771(775) 12ll C 185 62AllC0l.Vd Siddi^v ifd Nuk 
(1932) A I R 1932 Bom 30 (38) 55 Bom 505 134 Ind Cas 1157, Rnfanbat v 



(1028} Ain 191SLah Sil> {249} 4l>ln3CssS6 2913 Puo Be Uo 44 Hxta 
Ram V Gurdas (Vendor bavrag do title to land sold— Sale void ob 
tnilio— Suit for refund of purc^sc inooey is under this Article ) 


(1882) 1882 Pun Bo No 194 p 503 Ganga Itam v Raldewa (Suit for 
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Article 62 
Notes 
12-13 


wholly ^ 0 Id ab inxtio, a suit bj the purchaser for the return of the 
purchase money will fall within this Article But m exceptional 
circumstances the date of the discovery of the agreement being void 
may be later than the agreement itself and in such cases, therefore, 
as the cause of action for the recovery of the money will accrue under 
Section 65 of the Contract Act after the agreement and the payment 
of the money under it, this Article will not apply on the principles 
discussed m Section 9 Note 8, ante ® 


13. Suit for money paid on an existing consideration which 
afterwards fails. — Where a suit is brought for money paid on an 
existing consideration which afterwards fails, the money cannot be 
said to have been received by the defendant for the use of the plaintiff 
at the time of the receipt of the money Hence, this Article cannot 
apply to such a suit Article 97 is applicable to such suits ^ Thus, 
where, under a contract to sell property, a sum of money is paid by 
the intending transferee as earnest money but the vendor refuses or 
fails to perform the contract and a suit for speciBc performance is 
also dismissed, a suit for the refund of the earnest money will not be 


(1918) AIR 1918 Oadh 348 (355) 47 Ind Cas 214 Bar Nath Euar v 

Indra Bahadur Stn^h 

la (1802) 19 Cal 123 (12C) 18 Ind App 158 C 8ai 91 (P C) ^anu»tan Samat 

V Hanuman iHandur (Oa appeal (tom IS Cal 61 (53) But m this 
case the Priey Coaocil held that the transfer was not void but only 
voidable by the transferor s coparceners and hence there was no 
failure of consideration until the plaintifi tried and failed to obtain 
possession and that Article 97 applied ) 

2 (1922) AIR 1922 P C 403 (405) 71 Ind Cas 629 50 Ind App 69 45 All 
179 26 Oadh Cas 223 (P 0) Bnrnath Xuar v Indar Bahadur 
Sin^h (Money paid under a transfer of a spes tucceisionxs by Hindu 
reversioner — Transfer held void — Suit by purchaser for refund of 
purchase money — J/eld that such suit lay under Section 63 of the 
Contract Act and the limitation ran from the date when the transfer 
was discovered to bo void ) 

(1925) A I R 1925 Oudh 212 (214 215) 80 1 C 855 Unm v Daviodar 


Note 13 

1 (1932) AIR 1932 Lab 382 (383) 13 Lah 188 137 Ind Cas 828 Lai Dilla v 
Dost Mohamad 

(1925) A I R 1925 Mad 749 (750) 8C I G 755 T'enlanna v Appalastvatiit 


Lio void <i5 % nxtu > ) 


(1893) 1833 Horn P 7 66 Z iR^apn Ilegde v Vyhunth Naxk 

(1605) 18 Sfad 173 (174) 5 Afod L Jour Z’l,Vtnl,atanaranmhulu v Ptrama 

(1913) 21 Ind Cas 631 (5S2) (Oadh) 2>#&i Prasad v SheoNaravi 

(1913)20 1 0 251(255) 37 Bom 539, ^forun-; SAubafcs v Pac/iM /lanJalf 
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govcrnftl bj tins Article but will cotno under Article 97 * 

14. Sait for money paid under mistake. — A suit for monoy 
paid under a mistake is a suit for monej rcccirod bj the defendant 
for the use of tbc plaintiff* But such n suit will l» go\emcd bj 
Article 9G and not this Article * The reason is that Article 9G 
will Loop alive tbo cause of action for a longer time than Article 62’ 
and it IS a general principle that where a suit can come within two 
or more provisions of tbo law of limitatiOD, and neither of them can 
bo said to 1)0 more fii)ecifie than the other, that which keejs alive 
rather than that sshich bars the right to sue should, ns a general 
rule, ho applied (See rrcamhlo Note 24, anti) The Madras High 
Court, however, has taken the Mew that Article 9G is more spectfie 
than Article G2 and as such is to bo preferred to Article 02 * 

15. Salt for money obtained by fraud. — Article 95 onlj 
applies to cases whero tbo fraud has been practised on tbo plaintiff 
himself and will not applj where the fraud has been practised on 
a third partj (seo Notes to Article 95, tnfra) Hence, svhero the 
defendant, b) means of fraud practised on a ihtTd part) having 
plaintiff's nsoney in his {losscssion, obtains from such third party 
such money, a suit by tlio plaintiff against the defendant for the 
recover) of the money will not be governed by Article 95 Such 
a suit will come under this Article * 

16. Salt for legacy. — ^hcre the plaintiff was entitled under 
the terms of a will to receive a certain amount as maintenance from 
tbo income of certain properties in the hands of the defendant, it 
was held in the undermentioned case* that a suit for such amount 
was one for a legacy within Article 123 and was not governed by 
this Article 

17. Suit for money deposited. — Where A deposits money 
with B on terms that the latter should return to if an equivalent 

(1923) AIR 1923 All 321 1321) 72 Ind Cas 8G 45 All 378 Munni Babu v 
Koer Kamta Singh 

2 (1918) AIR 1918 Mad C45 (615) 40 Ind Cas 893, T Anakayya 

Note 14 

1 (1925) AIR 1925 Mad 1255 (1256 1257) 48 Mad 925 91 Ind Cas 151, 
P Bamiah it Co y T B Sadastta UludaUar 

.r-^r -..o .T . .O o«T J Qas 129 Tofu Lai 

• • 5 91 Ind Cas 151, 

3 (1925) AIR 1925 Pat 705 (76" "C8) 4 Pat 443 93 Ind Cas 129 Tofa Lai 

Das V Syed iloinuddin Mirta 

4 (1925) AIR 1925 Mad 1255 (1256 1257) 48 Mad 925 91 Ind Cas 151, 

P Eamiah d Co v T It Sadastta iltidaliar 

Note 15 

1 (1877) 2 Cal 893 (395) Paghutnont Avdhicarj / t Ltlmont Singh Dio 

(1902) 25 5Iad 396 (393) Sriramwlnv CAtnna Ffnlalaumt 

Note 16 

1 (1931) A I R 1931 Cal 670(071) 1321 C C34 HancAoronT AamaZAuman. 


Article 62 
Notes 
13—17 
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Article 62 sum of money, B floes not receive the money for A s use The reason 

Notes 13 that in such cases, B becomes the owner of the money as soon as 

— 18 it IS received and is only subject to the liability of returning an 
equualent sum of money to A Hence, a suit for recoiery of the 
deposit b> A is not one for money received by the defendant for the 
use of the plaintiff * 

18. Suit for recovery of money paid under judgment. — 
Where the suit is for money paid under a decree which is afterwards 
set aside (m cases where such suit is maintainable), there is a 
conflict of decisions as to the applicability of this Article to the suit 
According to one view, this Article does not apply to such suits the 
reason being that m such cases the money is not payable to the 
plaintiff immediately on its receipt by the defendant but it becomes 
payable only on the reversal of the judgment ^ Some decisions, 
however, hold that this Article applies to such suits as being suits 
for money received by the defendant for the use of the plaintiff " 
"Unless a decree under which the money is paid is reversed or 
superseded no suit will be for tbo recovery of such money on the 
ground that tbo person to whom it was paid was not entitled to it * 
But where the decree has been jiassed without jurisdiction, a suit 
will he for the recovery of the money paid under such decree and 
such suit will be governed by this Article ^ 

Note 17 

1 (1919) AIR 1919 All 351 (353) 52 Ind Cas 25 Lnhzhmi Ham t 7/art Ham 
(1913) 19 lad Cas 3 (5) (Mad) Than^asuamt T) eian t Rajaram /taidii 
Note is 


(See also (1602) 15 5Iad 882 (383) 7k.rts7 nan v Perachan (Attacli< 
ment of land in execution of decreo removed at instance of 


by tbis Article )J 

2 (1917) AIR 1917 All 27C (278 279 280) 39 All 322 39 Ind Cas 532 Ham 

Naratn v Brtj Bankej Lai 

(1912) 17 Ind C« 311 (315) 1913 Pun Ro No 30 Chand Val v Sansar 
Chand (Certain Government Promissory Notes ucre attached In 
exeention of a dccreo against A — B objected on the ground that the 


ground of lessor hiving no title to 1 nse and Ics‘«o not getting any 
title under leane— Suit not miintiinable tbo moneys being moneys 
paid com[iulsion of Icgil proceedings ) 

4 (18"C) 1 All 333 (835)(F D) ram AwAan v Bhatcam Das 
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ol)tiinc<l a decree ng'iin‘«t D for rent at on enhanced rate and 
the decree aaas Rub«equcntlj revepswl on Ap|tcal But, in the moan, 
wliilo, .1 obtained other decrees against li for rent at the enhanced 
rate on the basis of the original decree ol»oac!ncntioncd. and rent 
under such decrees was reeened bj A On the reacrsal of the basic 
decree, a suit was filed for the rccoacrj of the excess rent jnid by 
D. It was held that the suit was goaerned b) Article 120 and not 
this Article ^ 

19. Suit by auction purchaser for refund of purchase 
money on its beini! found that the judjiment-debtor had 
no saleable Interest in the property. — A suit bj an auction 
purchaser for refund of purcliaso mono) on its Ixiing found tliat 
the judgment debtor bad no saleable interest in the property sold, 
IS goTcrncd (assuming that such a suit lies) by this Article as being 
a suit for money received b) the defendant for the use of the 
plaintifT * (As to the mamtainabilit) of such a suit, see Authors* 
Civil Procedure Code, Second Edition, Order 21 Rules 91 and 93 and 
the Notes thereunder) The undermentioned cases* decided under 
the Code of 1882 hold that the suit was not governed by this Article 
under which time begins to run from the date when the defendant 
rceeixes the money but that limitation ran from the time when it was 
found that the judgment debtor had no saleable interest m the 
property But these decisions are distinguishable on the ground that 
under Section 315 of the Code of 1682 the right to claim refund 
of purchase monej accrued to the auction purchaser onlj on its 
being found that the judgment debtor bad no saleable interest 

20. Sale of patni taluk for arrears of rent, set aside — 
Suit by auction purchaser for refund of purchase money.— 
A patni taluk was sold for arrears of rent under the Bengal Regula- 
tion 8 of 1819 The sale was then reversed under Section 14 of the 
Regulation The purchaser was a party to the proceedings m which 
the sale was re\ersed but was given no indemnity under Section 14 
He then sued the zammdar for refund of the purchase money 
It was held that baMng regard to tbe peculiar character of a sale 

6 (1876) 2 Cal L R 354 (955] Kah Chxim Dull JogeihChxtndtr Dull 

Note 19 

1 (1935) A IR 1935 ilad 854 (355) 1591 C 750 Sitarama v Secy of Slate 
(1937) AIR 1937 Oudh28C (287) 1C6 I C 705 Goftmd Pmjod y IlasanShah 
(1909) 2 Ind Cas 559 (5G1) 37 Cal C7, Earn Kumar Y Earn Coiir Skaka 
(1881) 1881 All Vt N 125 (125), ATishm Lai y GhansJiam 

[See (1911) 10 Ind Cas 71G (717) 14 Oudh C-iso 74, Jol Singli v 


2 (1692) IG Mad 861 (3G2) 3 Mad L Joor 134, Xilalronia y Imam Sahib 
(1910) C Ind Cas 291 (291) (Mad) PtcAu Aygar v Polanwppa ChettiaT 
(1913) 19 I C 98G (983) 35 All 419, Stdhesuart Prasad v Vayanand Gsr 
(1912) 17 Ind Cas 437 (441) (Mad), VoAtd««n JtrohiTTi y Meera Levvat 


Article 62 
Notes 
18—20 
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Article 62 
Notes 
20—22 


under the Eegulation, the suit was not for money paid on an existing 
consideration v.hich afterwards faded but came more nearly within 
the description of a suit for money had and received by the defendant 
for the use of the plaintiff ' 

21. Suit for surplus sale proceeds on revenue sale. — A 
purchased certain land, and subsequently, it was sold for arrears 
of Government revenue The surplus sale proceeds remaining after 
satisfaction of the arrears were paid to B who was the original owner 
of the land and who continued to ha recorded m the Collector’s 
registers as the proprietor It was held that B received the money for 
the use of A and that a suit by A against B for the recovery of the 
money was governed by this Article ^ 

A mortgaged property was soW for arrears of revenue and the 
surplus sale proceeds were withdrawn by the mortgagor A suit by 
the mortgagee to recover the mortgage money out of the sale proceeds 
was held to be governed by Article 132 and not this Article The 
reason given was that such a suit was one to enforce the hen which 
was transferred under Section 73 of the Transfer of Property Act 
(before tho amendment of 1929) to the surplus sale proceeds ‘ 

22. Suit for compensation money paid in land acquisition 
proceedings. — Where the plaintiff is entitled to receive the com* 
pensatioQ money paid in land acquisition proceedings but tho money 
18 received by the defendant, a suit by tho plaintiff for the recovery 
of the money from tho defendant will be a suit for money received 
by the latter for the use of the plaintiff and will be governed by ibis 
Article ^ The contrary view taken in tho undermentioned cases^ is 
not correct 

Note 20 

1 (1916) A IB 1918 PC 151(152) 4G Gal 070 46 lad App 52 50 Ind Gas 
• 444 (P 0), Jascum Bold v Ptrthichand Lai Chowdhvry 

Note 21 

1 (1930) AIR 1930 Pat 370 (371) 15 Pat 433 ICl lad Cas 171, Bhagwat 

Saran Singh ▼ J7a» KiShunji 

(1916) AIR 1916 Pat 54 (56) 87 Ind Cas SO, Harxhar Mxsser v Syed Md 

(1912) 17 Ind Cas 351 (352) (Gal), Lachmx Naratn v Dhanuldkart Frosad 

2 (1900) 27 Oal 180 (164), Kamala Kant Sen v Abul Barkal 

Note 22 


2 (1879) 6 Cal 697 (001) 6 Cal L R 45 Hund Ball Bose v Meer Moo iTaho- 

• ' * — Defendant taking 

•• ids — PLaiotin after 

• • Improperly ^nted 

• ■ ■ 80 received by tho 

' and not Article 02 


id (Land acquired 
arently entitles for 



MONFA RECrUED Ii\ D1 FESDANT FOIl ILAIVTIFFS LSE 1259 


23. Suit to recover tax etc , illei^ally collected. — ^\hcro a 
tax or fiimiHr sum is illcfjally colleclnl, a suit to rcco\cr tho sum 
so paid would 1x5 a suit for mone> receirod bj tho defendant for 
tho uso of tho plaintiff To such a suit, ordinarily, this Article would 
apply ^ But where tho case comes within Article IG, tho latter 
Article, being a special Article, would govern tbo case * 

A certain amount was fixed as a contribution to bo made bj tho 
plaintiff to tho defendant, the holder of a certain oQlco, under a 
certain statute, and on his making default in tho payment the 
amount svas recovered from tho plaintiff bj tho Collector bj sale 
of tho plaintiffs roovcahlo property, and paid to tho defendant 
Subsequently, the amount payable by tho plaintiff was reduced 
by tho higher authorities to whom tho |tainti(T had appealed Tho 
plaintiff thereupon sued the defendant for tho recovery of tho excess 
amount recovered from him It was held that tho suit was for 
money received by the defendant for tho uso of tho plaintiff and 
was governed by this Article * 

24. Suit against benamidar receiving money belonging to 
real owner. — ^N'hcre A is tho beoamtdar of B and, as such, 
receives the money due to D, a suit by B against A for tho recovery 
of the money will be a suit for tbo moooy received by the defendant 

same — Sait by person hatiog interest m land for money paid by 
Oovernment is governed by Art 120 and not by Art 17 or Art 62) 
(1919) AIR 1919 Oudb 2C (2C) 22 Ondb Cas 342 54 Ind Cas 535 Ladh 

Pra$ad v ifttim ud dm Khan 

Note 23 

1 (1932) 1932 Mad W K 1089 (1090) Taluk Board Deiacotta v Ckokkahngam 
(Smt for the refund of money illegally coUected as profession tax ) 
(1S9G) 24 Cal 1C3 (165) Dewanltoyv Sundar Tiwary (Snit for money paid 
to redeem a distress is on same footing as other suits where defendant 
has received money which in justice and eqnity belongs to plaintiff ) 
(1921) AIR 1921 Cal 590 (596) 64 Ind Cas 315, Janaki Nath v Bejoy 

Chand (Rent paid by purchaser of patni at sale for arrears — Suit for 
return of rent on saio being set aside is governed by this Article ) 

(1920) A I R 1920 Cal 46G (407) 63 Ind Gas 741 Btjoy Chand Mahtab r 

rirtftar* Baniriee (Do ) 

(1934) AIR 1934 Oudh 168 (160) 9 Lnck 577 148 Ind Cas 448 Kathiavar 
d Akmtddbad Bankxng Caryoratwn Ltd v Ram Charan (Suit for 
recovery of money voluntarily paid to Official Liquidator to save pro 
perty wrongly attached and for damages ) 


(1901) 25 Mad 548 (552) Narayanasvamt Redd* v Oniru Redd* 

(1924) AIR 1924 Sind 87 (88) 17 Sind L B 82 80 Ind Cas 955 Hotkkan 
Sherkhan v Pahlumal Ukermal 

(1910) 6 Ind Cas 401 (403) 32 All 491 Rajputana Malwa Ra\lway Co 
eperaine StOTti Ltd v Ajmtre ilunxetpal Board (Such a suit is not 
one for damages ) 

2 (1920) AIR 1920 Mad 948 (956) 69 Ind Cas 98 (S B) Secretary o] State v 
Zamtndaran% of Vegayammapela Estate 
8 (1637) 10 Bom 065 (009) Ladjs Natk v Aftisaht 


Article 62 
Notes 
23-24 
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Article 62 
Notes 
24—27 


25. Suit by ward against guardian, — It has been held by 
the Chief Court of the Punjab that a suit by a v>ard against the 
guardian for speei6c sums received by the latter is governed by this 
Article * But in the undermentioned case® it has been held by the 
same Court that though in form the suit was one for specific sums 
alleged to be received by the defendant, yet, in substance, the suit 
was one for accounts and hence this Article was not applicable to 
the suit 

26. Suit for refund of assbts wrongly paid to defendant 
under Section 73 of the Civil Procedure Code. — A suit under 
sub section 2 of Section 73 of the Civil Procedure Code for refund 
of money wrongly paid to the defendant by an executing Court 
engaged m the rateable distribution of the assets of a judgment, 
debtor is one under this Article ^ 

27. Suit for money wrongly attached.— Where money is 
wrongly attached m execution of a decree and paid o\er to the 
decree holder, a suit by the owner of the money against the decree 
holder for the recovery of the money is one under this Article ^ 

Note 24 

1 (1907) 80 Mad 293 (299) 17 Mad L Jour 224 2 Mad L Tim 332 Subbanna 

Eaita v /lunli^nna Datta (Suit against bcnamidar for recovering 
rent received bj him ) 

(1903) 25 All 62 (64) 1902 All W N 185 Sundar Lai v Fakir Chand (Suit 
by beneficiary against a bcnamidar In whoso name a bond stood } 

2 (1916) AIR 1916 Mad 524 (525) 28 1 0 495, Narayanan v Eangaswam* 

3 (1909) 1 Ind Gas 732 (734) 1909 Pun Ro No 37, Sham Lai v Johrvnal 

Note 2S 

1 (1633) 18S3 Pud Ro No 56 page 172 Surjan Singh v Ckaran Das 

2 (1891) 1891 Pan Re No 84 page 418, Sher Ah v Khuaja Muhammad 

Note 26 

1 (1915) AIR 1915 Mnd 405 (406 407) 39 Mad 62 2C Ind Cas 219, Daunof'* 
Lala V Ramadoss 

(1890) 16 Bom 438(441) Vtahnu DM aji v Aehut Jagannath Ohale 

(Dul see (1935) A I It 1935 Lab 642 (G43) 159 Ind Cas COS Ithar 
Das V PiiHna Lai (In this case the suit was treated as one to 
Kta^donnorderlncUiinprocccdingsunderO 21 R 63 0 PO)] 

Note 27 

1 (lOlC) A I R 1916 All S35 (835) 33 All 676 35 Ind Cas 6r, A'indnr 
T Ml CandaDet 

(1914) AIR 1014 Xlad 126 (128) 33 Mad 972 22 Ind Cas 870 (F D), 
l<21nmma{v Jppappa A'ltiX 


for the use of the plaintiff and will be governed by this Article ^ 
The above rule will also apply to cases where a moi tgage bond stands 
in the name of a benamidar and the bcnamidar receives the money 
due on the bond ® In the undermentioned case,® however, it was 
held that a suit against a benamidar mortgagee for the recovery 
of the mortgage money which had been received by the benamidar 
was a suit to enforce the payment of money charged on immovable 
property and hence was governed by Article 132 and not this 
Article It IS submitted that the decision is not correct 
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28 Suit to recover over^payment. — Wliero A owes a certain 
sum of moncj to D but o%criia>s tbo amount n suit b> bun for 
recovery of Ibo excess amount i»a«l is a suit for inonoj recouetl 
bj him for tbo use of tbo i lamtifT and is j.oscrne(l l)> tins Article * 

29. Suit against person receiving olTerings for shrine.— A 
suit on behalf of a sbrino for the rocoaerj of tnoncj rcceuctl b> tbo 
defendant as offerings for the sbrmc is one under this Article * 

SO. Suit for haqq<f*chaharam. — A suit for “ haqq t ehaha- 
Tam' (one fourth of tbo purebaso mono} duo to tbo proprietor of 
a moballa on tbo salo of a bouso situated m it) based on custom has 
been held not to bo govornetl b} this Article* Tbo reason guon is 
that the right claimed in such a suit is based on cxistovi whereas 
the suit contemplated bj this Article is l>ased on implied contract 
It baa been seen in Note 2 ante that such a mow os to tbo suits 
contemplated bj this Article is not correct 

(1922) air 1922 Mad 189 (191) 15 Ma4 70 C9 Ind Cas 820 0£inaX 

South Malabar t Vteraraghavan Pallar 

(IB91)4 All 0(8) 1891 AU W K 00 Laehman Persad v Chammt Lai 
(Mooe;' b«Ioagtog to A was wrongljr attached ia execulioa o{ a decree 
obtaiaed bj' ^agatost C nod it was tbereafter withdrawn bj the decree 
holder B Utli that A « sait against D to recover the money was one 
for money had and reecircd (or plamtill s use ) 

Noth 28 

1 (1876) 25 Suth W R 415 (41C) Ttadha hath Dose v Damn CAoran MooUrjee 
(Contract between plamtifi and defvodant that defendant should 


ment ) 

(1914) air 1914 Lah 29 (31) 22 Ind Cas 592 Ihman Cathohe 3/t5ston 

^u>ttlpmd» v Sundar S»n<;A (Snit for the recovery of over payments 
made to a building contractor ) 

(1928) AIR 1929 Nag 250 (256) 112 Ind Cas 120 Lai Singh v 
Jiuan Bam (Fields given to defendant in order to satisfy a 
debt due to bim~Iniplied promise to pay surplus profit to plain 
tiQ — Suit (or profit would be within Article 62 )] 

Note 29 

1 (1925) AIR 1925 Mad 1188 (1J90) 89 Ind Cas 933 Selhu Bao v Seetha. 
lakshmi Ammal 

(1926) air 1926 Lah 229 (228) 92 Ind Cas 731 Nil al Singh v Secretary 
Gufudtoara Guru Tegh Bahadur 

(1928) air 1928 All 1S4 (135 136) 50 All 265 103 Ind Cas 45>i JatShlh 
Madho V Gatashram Naratnjt 

Note SO 

1 (1879) 2 All 85S (360) Ftrafl a CAand v Ganeih Pratad 

(1896) 18 All 430 (432) 1896 AU W N 140 Sham Chand v Bahadur 

Vpadhia (Following 1 AU 444 (F B) and 2 All 358 ) 

[But see (1893) 1893 AU}\ NC5(C6} Ra^AuRalA Prasad v GirdAan ) 


Article 62 
Notes 
28-30 
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Article 62 
Note 31 


31. Other illustrative cases. — See the undermentioned cases ^ 


Note 31 

1 (1834) 8 Bom 234 (S38), jVor&Aaf Purohil v Gangadkar Karkare (Sums 
due to plaiQtiS out of coHectioos from the village should be regarded 
as money received to bis use or else payable on a contract ) 

(1921) AIR 1921 Mad 862 (363) 44 Mad 823 62 Ind Gas 742, Tarahchand 
V M <t S 31 Ry Co (Where the Railway Company has sold the 
goods in cxerciseof the powers conferred by Section 56 of the Railways 
Act, a suit by the consignor to recover the surplus sale proceeds from 
the Railway Company is governed by Article 62 ) 

(1927) A I R 1927 All 710(710, 711) 104 Ind Cas 419 50 All 111, AfaWiih 

.42t V Ilohammad Hitsatn (A had a decree against B — B paid 
certain sums under decree and applied for certificate of satisfaction— 
4 resisted and eventually the application was rejected — Then B seed 
for ^cco^ ery of the money Held the suit lay The cause of action 
was one for money recetted by defendant for plaintifi s use ) 

(1871) 8 Bom H GR A 0 107 (110) Rangoha Naik v Collector of Balnagxn 
(Where a Collector in the year 1854 employed certain karkuns to assist 
a deshmukh m the performance of his duty, deducting the amount of 
their pay from the deshmukbi watan, but failed to show that the 
employment of each karkuns was necessary, it was held that the 
deshmukh was entitled to recover the amount so deducted from his 
watan as money received bythe defendant for the use of the plamtiSs ) 
(1670) 13 Suth W B 150 (151) 4 Beng L R App 68, Abhaya Churn Butt v 
Haro Chandra Das Bdml (Defendant who was a batwam ameea 
employed by the Collector drew from the public treasury a sum of 
money to pay the establishment, but failed to pay the plaintifl who 
was a moburir under him Suit against the ameen for recovery of his 
cjlary is governed by this Article ) 

(1907) 17 Mad L lour 143 (144) Nalaraja Desikar v yeerabadran Ohetty 
(Suit lies to recover mone} paid to witness for batta and travelling 
expenses if he does not attend in pursuance of a summons served on 
him as money bad and received ) 

(1923) AIR 1923 Bom 155 (ICO) C7 Ind Cas 7C1, Bank of Bombay v 
Fatulbhoy Ebrahxm (Bank bolding Government paper held in trust 
for plaintiO of which trust it bad constructivo notice— Bank selling it 
and parting with eale proceeds — Suit against bank for recovery of the 
sale proceeds with interest — Suit is either ono for conversion (Article 
48) or for money had and received to the plaintifi s use ) 

(1927) AIR 1927 All ICl (1C2) 49 All 520 101 Ind Cas 221 (F B), Upper 
India Rice MxlU, Ltd v Jauninir Sugar Factory, Ltd (Same agent 
for two principals— Money belonging to one lent by the agent to the 
other — Liabilit) of the other to repaj the loan is for money had and 
received ) 

(1911) 10 Ind Cas 780 (731) 33 All 450, Vakd* Htiisaxn v Sukh Chand 
(Aloney deposited in Court tn wjim jui kabenfii and withdrawn by a 
person not entitled to it may propcrlj be held to bo received for the 
u«e of the person entitled ) 

(1907) 30 'Mad 459 (460) 17 "Mad L Jour 452, Shnnmuga Vela Ptllax v 
Goiinda Stiamy (Suit by an assignor for recovery of money received 
by assignee of mortgige bond from the mortgagor under an assign 
ment tntffo void is a suit for "money bad and received ' and is 
governed bj Article 62 ) 

(1920) A I R 1920Mad742(744) 43 Mad 603 CO Ind Cas 255, NecJiiwoni 
Patnaik v Sukadura Jkhara {l\hcre, after having assigned his 
mortgage by an anregisterei! document (which though it could not 
affect the mortgaged propcrtywould pass the dolt), the mortgagee 
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32. Starting point of limitation. — LimUation l)cgins to run 
under this Article from the timo ^\hen Iho inone> is rccoiscd b> tho 
defendant * But vrhcro, b> tho fraud of tho defendant tho {ilamtiiT 
has been kept from tho kno\\lc<lgQ of tho fact tint the defendant has 
received the monoj , time « ill begin to run, under Section 18 of tho 
Act. from tho dato ^^hcn tho fraud first becomes knovsn to tho 
plaintiff * 

recciTcd the mortgage rooney from tho mortgagor in fraud of tho 
rights of the avignee, the latter s suit against the itssigoor to rceoTcr 
the money srould be governed by Article C2 ) 

(1914) A 1 K lOU 2rad2T2 (573) 37 Mad SSI 14 Ind Cas 254, Senitunni 
ilencn v Govinda Vfenon (Money belonging to Malabar tanvad 
received by junior member is money received by him for tho use of tho 
karuavanas representing the tarvrnd and suit by karnavan for recovery 
of such money falls under this Article ) 

(1904) 1 A L J 422 (423), Jfnlftfa Pd v Gajraj (Suit for recovery of a sum 
otmoneykcptin dcpositvithaparticularpcrson isgovetncd by Art C2 ) 
(1922) A lit 1922 Cal 157 (15S) 49 Cal 88C C8 Ind Cas 01 (F U), iliman 
Chandra Aifia v Prom^flio Nath Ohou (Where the defendant had 
drawn cut a sum of money which had been invested in a bank 
through him, and which belonged to a deceased lady whose heir at- 
law was tho plaintiS and defendant had appropriated it, a suit to 
recover the amount from tho defendant is governed by Articlo C2 ) 
(1879) 2 All 851 (355), Bhatcant Kuar ▼ iliXht Itam (When the nuetiou 
purehaser at an execotiou sate of a decreo for money rcaliKS the 
amount of such decree, aud, on such sale being set aside, the bolder of 
the decree sues the auction purchaser for the recovery of the money 
realized by him under tho decree, tho suit is not one for damages but 
IS ODO for money payable by the dcfcodaot to the plamtiQ for money 
received by tho defendant for the pUintiO's use ) 

(1876) 1 Bom 295 (800), Abdul Kartm v ilanj* Uansraj (Where defendant 
wrongfully obtains plaiotifl s money from a third patty, plaintifi a 
debtor, suit for recovery of money is governed by this Article ) 

(1914) AIR 1911 Lab 212 (215) 23 Ind Cas 445, ATtrya Ham v Jatekand 
(Where a certain jahgxr was leased out and the lessee coutinued to 
collect the rents even after the lease was put on end to a suit by 
the lessor to recover fcotu the lessee the amounts so recovered was 
governed by Article 62 ) 

(1011) 11 Ind Cas 145 (151) S3 All 70S, Dhagxcandai v Earam Ilusaxn 
(Properties of A and B mortgaged to secure same debt — As property 
sold and entire proceeds appropriated for debt — Dt property sold and 
portion appropriated to make up the balance of the mortgage debt 
remaining — At property baving paid mote than its proportional 
share of the debt, A sumg B for a share id the surplus sale proceeds 
of latter s property — Suit is governed by this Articlo ) 

Kote 32 

1 (1922) AIR 1922 P C 403 (405) 71 Ind Cas 629 50 Ind App 69 45 All 

179 26 Oudh Cas 223 (P C), namath ^ttor v Indar Bahadur Singh 
(1925) AIR 1925 Cal 67 (72) 63 Ind Cas 110, Niranha Chandra v Atul 
(1920) AIR 1920 Cal 466 (467) 5S Ind Cas 741, Bsjoy Chand v Ttni^art 
(1923) AIR 1923 Mad 392 (395) 74 I C ilG.Gopalalyengar v Mummacht 
(But see (1926) AIR 1926 Mad 615 (619) 9l Ind Cas 515 49 Mad 

468 (F B), Venkata Gurunadha Jlama Seshayya v Treepoorv- 
sundar% Cotton Prtss, Beiwada (Observation m this case that 
where plamtiB is not aware of the receipt of money by the 
defendant, time will run from the date when he becomes so 
aware is, it is submitted, not correct )] 

2. (19l8)AIRigi8Mad2SS(290) 43IG625 4l^diSS,Pankuv.Dharman. 


Article 62 
Note 82 
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Article 62 
Hole 32 


^here the receipt of monej by the defendant has been by 
means of a cheque, the date ofn which the cheque has been cashed 
and not the date on which the cheque is issued is the date when 
the monej is received by the defendant for the purposes of this 
Article ’ 

■^here money awarded as compensation in land acquisition 
proceedings has been withdrawn b> the defendant and the plaintiff 
claims such money as belonging to him, the money must be deemed 
as definitely received by the defendant on the date of the final 
award * 

In the undermentioned case,® A mortgaged certain property to 
£ A left a portion of the consideration monej in the hands of B in 
order that certain prior mortgage debts might be paid off B did not 
paj off such debts and A sued B for the recovery of the money 
which remained in the latter s hands It was held that assuming 
that this Article applied to the case, the words “when the money 
13 received ' m the third column of the Article meant “ when the 
money is received for the plaintiff s use, ’ that is to say, the period 
would begin to run from the time when the mortgagee refused to 
pay to the prior mortgagees but held the money constructively for 
the use of the plaintiff It u submitted that the aho\e view is not 
correct, inasmuch as, if the Article applies at all to the case, that 
can be oolj on the footing that when the money is actually received 
bj the defendant it is received for the use of the plaintiff The 
Article docs not apply to cases where after money i!> received b\ 
the defendant it becomes monej held bj him for the use of the 
plaintiff The same criticism will ah>o applj to the undermentioned 
decision,® which also proceeds on the view that the date when the 
monej is received for the plaintiff s use can ho later than the date 
when the monej is rccciierf by the defendant 


(19121) AIR 1921 Ail 155(137) 43 Ail 410 60 IC 774 SaArbRum v C9nnc7i 
(18C7) 8 Snth \\ R 23 (23) Arroal Stngh ▼ Lalla Goptenalh (Mere ignor 
ance on plaintifl 9 part of receipt 0! money by defendant where such 
Ignorance is not doe to defendant s frand will not save limitation ) 
(193S)AIR 1933 Cal 263(270) 1 L R (X93S) 1 Cal 512 Chaifmya Du 
DanfTjeer lianjU Pal ChavAhurj/ 

(19'‘2) AIR 1922 Csl 157 (159) C3 Ind Cna 91 49 Cal 6% (F 13) JJiwan 

Chandra Dutta v Prot lotho Ghoie 
(1917) AIR 1917 All 8 (9) 40 I C 3”, Eallinpal Pnndeyr Jang Bahadur 
(1921) A I B 1921 Mad 2S3{2S3) C9 lod Cas 274 rtamalagu Sertai r Sotat 
Servai (Frand snbceqncnt to receipt of money bv defendant cannot 
9av<. time Sre Section 18 >«ote 2 nnlr ) 

3 (1914) A I R 1914BoniS3(35) 33Ilom293 iZlClO Sec 1 o/Slatfv Hug! es 

4 (1920) A 1 R 1920 Lali 491 (491) t5J<(f 27amuf t Uahomed Shan/ 

6 (1919) A IR19l9rat 344(315) 51 X C 820 SlulhtSinghv Ktsl un Stngh 

C (ISS") 14 Cal 45“ (460) Atul Artrfo T I yon f Co (roo<l« paid tor Icfore 
dcliTcra— Short deliTcrr — Suit to recorer eum orerpaid— Dale of deli 
Tcry Is (late when money Ii receired l> defendant for plaintiD » u*c ) 
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63 / For money 
pRyablo for interest upon 
money due from the de- 
fendant to the plaintiff. 


Three years. 


When the 
interest be- 
I comes duo. 


Artlola 63 


Synopsis 

1. Scope of the Article. 

2. Sait for money payable for interest. 

S. Interest recoverable under registered contracts. 

4. Sait for interest charged on immovable property. 

5. "When the interest becomes doe." 


Other Topics 

CUim far interest to bo based on independent contract . . See Note 1 

Interest elaimcd as acccasorj to principal — Article not applicable See Kota 1 

Interest includes payment in kind ... ... Bee Koto 3, Ft. 2 

Interest on mortgage ... ... . . See Koto 4 F-N (1) 


1. Scope of the Article. — This Article applies to suits for the 
recot ory of interest upon money duo from tho defendant to the 
plaintiff The right to recover interest arises under tho substantive 
law in the following waj's 

1. under an express or implied contract,^ 

2 under mercantile usage,* 

3 under statutory provisions,* or 

4, by way of equitable relief or damages in cases where 
justice, equity and good conscience require it * 


« Act of 1877, Article 63 end Act of 1871, Article 61. 
Same as above 
Act «f 1659. 

No corresponding provision. 


Article 63 — Note 1 

1. See the Authots’CommentariesontbeCiTilProccdnraCode, Sectional, KoU7 

2 See the Authors’ CommentanesontheCirilProccdureCode, Sectional, NoteS 

3 See tho Authors’ Commentane3ontbcCiTilProceduroCodB,8ection34,Note9 

4 (1022) AIR 1922 Mad 55 (56) 71 Ind Cas 257, Arunaehalam t Eajesicara 

Selhttpalhi (‘‘It is true that there is no contract to pay interest and 
that interest ivas not awaidable nnder the Interest Act either as 
there sras no demand made for payment But it is now settled 
that, apart from contract and the Interest Act, it is open to the 
Court to decree interest by way of eqnitable relief in a proper case 
where justice, equity and good conscience require it ”) 


Lim 80 
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Article 63 
Note 1 


But the fact that there is a rtfjTit to reco%er interest does not 
necessarily mean that the person having such right can sue for the 
recovery of interest alone The general principle is that interest is 
accessory to the principal and cannot bo recovered apart from the 
principal to which it is accessory ® Thus, where A iiromises to repay 
a loan taken from B with interest at 12 per cent per annum after 
five years, B cannot sue A foi the interest alone before or even after 
the period of five years If a suit on the principal amount is barred 
by limitation, the right to recover interest will also fall with it In 
Valia Tamburati v Vtra Bayan * Holloway , J cited the following 
passage from Savigny 

“When the pnneiiial demand is lost by jirescription, actions 
for all sums of interest in arrears are barred with the principal, 
even when these would (primarily) arise at a very recent time 
The ground of this apparent anomaly is to be found in the 
accessory nature of these liabilities, which would render the 
pursuit of them after the loss of the mam action a contradiction 
m terms 

There is however an exception to the general principle stated 
above namely that where there is an independent contract to pay 
interest it may be recovered by suit eien though the principal may 
be barred or may not have become due or may have been paid up ^ In 

(1887) 10 All 85 (90) 1887 All W N 202 V<nis(i6 Alt v Gulab Chond 

(Interest as interest cannot be allowed on monev lent in Ind a on a 


(1924) 

V SarjH Prasad Ittsser (Iotere^t payable on ground of equity ) 
(1024) A I R 1924 Oudh 319 (819) 78 Ind Cas 85 Aditva Prasad v 

Chhotelat (Do ) 

(Seen 


deposit with interest— Interest on deposit from date of breach 
c'lnnot be claimed in absence of provision in the contract to 
that effect )] 

Ste also Note 10 to Section 34 and Note 2 to Order 34 Rule ll(rehticg 
to post dtem iDtcrest]o( the Authors Comment'irics ou the Code 
of Civil Procedure 

6 (1902) 27 Bom 830 (333) 6 Bom L It 198 Dl ond\ Pant v T iba Satndan 
(1034) AIR 1931 Nag 219 (222) 162 Ind Cns 319 J adetsa v l^arayansa 
(1880) 6 Cal 750 (705) G Cal D R 112 Ilajee Sytd Mu} ammad v Mt ishruf 
OonntsM 


C 

7 


(1877) 1 Mad 228 (231) 


llndJur231 1 Mad L R 351 


period for the reci scry of the d tt from the morlfpiged property ) 
(1J17) A I R 1917 Dow BurO (10) 41 lud Cos 72 T/mir J/milry t A N D- 
A Chtlty f irm 
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Chcanj Thye Phxn \ Lam Ktn Sany,* A\hich n caso which went 
up to the Pri\> Council from tlio Straits Settlements, the plaintiCT 
claimcil two«5umsof monc> with tho interest, as reganls one of which 
there was no indci'cndcnt contract to pi> interest and as regards tho 
other of which there was such n contract As rcganls tho first claim 
tlicir Lordships ol«er\c<l os follow<> 

' It seems to their LordshiiH to follow that there licing no 
independent contract to interest, tho interest is a mero 
iiccessorj of the principal ami if tho princiinl is irrccoa crable, 
so IS tho interest on it Seo i/oWit \ Palmer^ 

\s regaitls tho other claim their Lordshiiis oliseraed ns follows 
It would apjicar from the caidcnco that there was a special 
contract to paj interest at a specified rate This being tho case, 
tho principlo that wliero interest is a mero accessory to the 
principal and a claim to tho latter is barred bj statute the 
interest thereon cannot ho recoxcred does not appl> 

It would follovx from tho above principles that this Article will 
applj onlj to suits for tho recoverj of interest based on an tndepen 
dent contract to pa> it and not to cases where it is claimed as 
an accessorj to the principal amount claimed 4 takes a loan from B 
and agrees to repa) the same aftei five years Ho also agrees to pay 
the interest on the amount at a ^larticular rate at the end of every 
year D files a suit on the loan six years after tho date of tho loan 
Be can recover the interest that has fallen due only within Diree 
years of the date of the suit under this Article Tho reason is that 
the claim for interest is based on an independent contract to ])ay it 
and would bo governed by this Article 

2 Suit for money payable for interest. — Tho word 
interest in its ordinary sense means something paid for money 
overdue^ It may also include a |>aymcnt made in kind such as 
paddy * A suit by a depositor against a banker for the difFeronce 
between the higher rate of interest claimed by him on his dejicsit 

(1000) 30 Bom 452 (455) 8 Bom L R 82 1 Mad L Tun 49 Nuisertianjy v 
Laxman (Even though pnncipil money was pud up ) 

(1911) 12 Ind CdS 42 (44) 85 Bom 327 (PC) Vadappn Hedge y liamkrxshna 
Nara jan ^ 

ikar 

Cas 403 Steamy 


P 2C4 
229 4mir 

■ (The case 

• oniract was 

chargea on proper — oo me iws years ruu. or iimiuuuu was applied ) 

Note 2 

1 (1678) 4 Cal 2S3 (301) 3 Cal L R 336 3 Shome L It 2 Barn Chunder 


Article 63 
Notes 
1—2 


Bam 
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Article 63 
Notes 
2— S 


and the lovrer rate admitted and paid by the banker is not one foi 
money lent under an agreement or for money deposited under an 
agreement but is one for money payable for interest upon money 
due * 

3. Interest recoverable under registered contracts —A suit 
for interest on money payable under a registered contract \sould be 
governed by Article 116 of the Act The reason is that that Article 
must be regarded as a apeeial Article applicable to such suits where 
the contract m respect of which the amount is recoverable is a 
registered contract * 

4. Suit for interest charged on immovable property. — 
A suit for lecovety of interest which is charged on immovable 
property, by enforcement of the charge, would be governed by the 
12 years’ rule of limitation under Article 132 tnfra and not by this 
Article ' 

5. “When the interest becomes doe.” — The starting point 
under this Article is the date when the interest becomes duo, that 
IS, when the interest becomes actually payable In cases of deposit 
on thavanai, where the agreement is that the interest is not to be 
paid until demanded but should be added to the principal as an 
in crement, the whole amount being treated as a fresh deposit at the 

8 (1680) 3 All 328 (832 333) MaknndiKuar^ Dalkrtshen Das 

Notes 

1 (1010) AIR 1310 PC 182 (184) 44 Cal 769 44 Ind App 05 SO Ind Oas 
156 (PC) Trxcoi Idas Cooler jtDlo}a\ Sn Gopinath Jtu ThaUir 

Note 4 

1 (1010) A I R 1016 Lab 4S1 (451) 29 Ind Cas 854 Jahan Khan t Chandx 
Shah (Where a wortRage bond provided that the interest on the 
mortgage moucy would be paid yearly and the mortgagee could 
rceoser arrears of interest by suit and after ten years if the land was 


before the institution of the suit ) 


(1919) A IR 19I0Cal4C(47) 40 Cal 443 52 Ind Cas 433 Stta 2*alh r 

Thnkurdas 

(1909) 2 Ind Cas 111 (112) (Cal) Ailiionv Sm/w v llardhan Das (Where 
interest under s mortgage bond is payable in kind (paddy) a suit for 
the intcrcH falls within Art 132 as the interest whieh is the value 
of the paddy though variable from time to time is charged upon the 
mortgaged property ) 

(lB32)CJrad417(417 418) vlmiial v Itatna CheUt 

(lOlC) A I R 1910 Vsd 78 (79) 30 Ind Cas 818 1 osndetnn v Kotiuruppel 
tamanna 

(l9«0)18aorunReNo 101 ItamNathr Ift Jto 

(leOT) 19 All 39(4C 60) 23 Ind App 133 1 Cal W N 62 C ^fad L Jour 

214 7 8ar83(PC} Ualhura Dasv Raja Ixartndar 
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€□6 of each thaianai, the jiroiwr ATticIc applicable to a suit for the Article 63 
rccoN cr^ of the same i3 Article GO anil not this Article * Note 5 

Three years. Wlien the accounts are Article 64 
stated in writing 
signed bjr the dofon- 
. dant or his agent duly 

authorized in this be- 
half, unless whore the 
debt is, by a simul- 
taneous agreement in 
writing signed as 
aforesaid, made pay- 
able at a future time, 
and then when that 
time arrives. 

Synopsis 

1. Legislative changes. 

2. ''Accounts stated.” 

3. Account stated) acknowledgment and Section 25 (3) of the 

Contract Act. 

4. Distinction between Article 8S end this Article. 

5. Accounts must be in terms of money. 

6. Statement of account does not extinguish original rights. 

7. Statement of account between principal and agent. 

8. Adjustment of accounts not signed* if furnishes cause of 

action. ' 

9. Starting point. 

10. ''Signed.” 

Other Topics 

Account kept in terms of graia — Article does not apply See Note 5 F N (2) 

Accounts need not be mutual See Notes 2, 8 

Accounts not signed as required — Article not applicable See Note 10, Ft 2 

Simultaneous verbal agreement . See Note 9, Ft 4 

^ Act of 1877) Article 64. 

Same as above. 

Act of 1871, Article 62. 

Columns one and two, same as above Tbo third column was —When the 
accounts are stated, unless where the debt is made payable at a future time and 
then when that time arrives. 

Act of 1859. 

No corresponding provision 

Note 6 

1. (1920) AIR 1920 Mad 9S3 (955) 43 Mad C29 S3 Ind Cas 639, Narayan 
Ckeltx V Sulbtah Chetty 


64. For 

money payable 
to the plaintiff 
for money 
found to be duo 
from the defen- 
dant to the 
plaintiff on ac- 
counts stated 
between them. 
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Article 64 
Notes 
1—2 


1. Legislative changes. 

1 There was no i)rovision coiiesxjonding to tins in the Act 

of 1859 In some cases^ the suit on an account stated was 
held governed bj clause 16 of Section 1 of that Act and 
in other cases* bj clause 9 

2 In the Act of 1871, the statement of account was not required 

to be signed by the defendant or bj Ins agent ® 

2. “Accounta stated-*' — 'The expression “accounts stated ’ has 
more than one meaning It sometimes means a claim to iiayment 
made by one partj and admitted bj the other to bo correct, in other 
wordSi an acknowledgment of liability It is, m tins sense, merelj 
evidence of the debt and does not, by itself, constitute a cause 
of action,^ though it maj extend the period of limitation under 
Section 19 of the Act for a suit on the original cause of action * 
Although such admission oi acknowledgment implies a promise to 
pay, such promise is not supjiortod by any consideration * 

There is a second kind of accounts stated where the account 
contains items both of credit and debit, and the figuies on both 
sides are adjusted between the parties and a balance struck and 
acknowledged Such a statement not only implies a jiroroise to pay 
as in the case of an acknowledgment of liability, but such promise is 
sMpporfed by consideration and is tlierefore a contract giving rise to 
a fresh cause of action * It is the second kind of accounts stated that 

Article 6i — Note i 

1 (1868) 5 Bom H C R 0 C 1C (23) Umedeha}xd nttkttmchand'r SkaBultthdas 

Lnlchand 

(1875) 1875 Bom PJ 152(153) Kamjw Sndashnn 

2 (iSCC) C Sulh W R 328 (328) Ncbxn Chnnder Sahoo v Suroop Chvnder Uois 

(1875) 24 Sutb W R 440 (440) Btssesmr Oxr \ Sree Ktshen Shaha Chou 

dhry 

V Allwii jDxsnas 
siiddin ] 

Note 2 

1 (1921) 38 T L B 134 (143) CammxUo TankSleamshxp Co Ltd v Alfxandrta 

FngtntfTxny H oris 

C5«tilM(I934) MR 1034 Cal 441 (441) Cl Cal G1 151 Ind 
CssSSt^T A Ilurstv Sh/amsundarlal Ixhandelual] 


U 8i7 ) 

(1809) 5 Bom 11 0 R O 0 10 (20), UmeJehand Ilxikaviehand v 


\ AUrandna 

(1603) 120 K 
Shah Dulali 
ier 


. ■ * • . ■ Jnrdvif 

Skxnner tt Co Lid 

(1919) AIK 1028 naiiR soi (305 300} R Ranff 633 117 Ind Caa 572. 

Maun^ Chxt V t ironnj^ pya (It ia not ncco'sarj to go luto tho 
earlier tranMctlona unil show that the baUnec h correct ) 
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19 referred to h> this Article *' In lUshtin Chaml \ Gtrdhart Lal,^ 
Lord Wright in dcli\ ering the judgment of tho Judicial Connnilteo of 
the PriTj Council ol»«cr%«l that tho ossenco of nn account stated 
within the meaning of this Article is 

"tho fact that there are cro'S items of account and that tho 
jnrtics mutually agree tho Fcxcrnl amounts of each and, b> 
treating tho items fo agreed on tho ono sido ns discharging tho 
items on tho other side pro tanto, go on to agree that tho 
lialanco onl> is pajahle Such a transaction is m truth hilatcral, 
and creates a new deht and a new cause of action There aro 
mutual jiromiscs, tho ono sido agreeing to accopt tho amount of 
the balance of the deht ns truo (hccauso there must in such 
cases 1)0, at least in tho end, a creditor to whom tho balance is 
duo) and to paj it, the other sido agreeing tho entire debt ns at 
a certain figure and then agreeing that it has been discharged 
to such and such an extent, so that there will Ito comploto satis- 
faction on jiajment of tho agreed balance Hence tliero is 
mutual consideratton to support the promises on either side 
and to constitute the ncti cause of action The account stated 
IS accordingly binding, save that it may bo reopened on any 
ground — for instance, fraud or mistake — winch would justify 
setting aside any other agreement " 

It would follow from wliat has ix>cn stated above that a more 
balancing of an account is not necessarily an account stated withm 
the meaning of this Article * It must l>e the result of agreement 
between the jmties to set off the cross items of the account against 
one another^ Whether in any particular case tiie striking of a 
balance falls under the first or tho second kind of accounts stated 
referred to above depends, therefore, on the facts and cireumstanoes 
of tho jiarticular case ® 

Before the decision of the Privy Council in Bishun Chand s case^ 
referred to above, there was a conflict of opinion in the various 
Courts in India as to whether an account which merely consisted of 
advances of amounts on tho one side and repayments towards such 
advances on the other would constitute an account stated within the 
meaning of this Article Ono view was that it would not constitute 

(1900) i Ind Cjs SS (41) 32 Mad 261 Se$han Patlar v \\ra Raghaia 

Pattar 


(1920) A I R 1920 Pvt IGl (IGl) 5 Fat I> Jour 371 5G Ind Cas 379 Suraj 
Prasad Pandey y 11 H Boucke 

7 (1910) 7 Ind Cas 270 (275) (Cal) Prasanna Kumar y Bum rf Co Ltd 

8 (1904) 1904 Pun Rc Vo 63 1901 Pun LB No 123 Canpal t Daulal Puim 

(1878 Pun Re No 3 (F B) Followed) 


Article 61 
Note 2 
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Article 6$ 
Note 2 


an account stated but would bo a mere acknowledgment of liability.® 
This view was based on an interpretation of the leading caseofJjaj/coci 
V. Pickles^^ decided in England m the year 1863 In that case 
Blackburn, J , observed as follows — 

“An account stated is commonly called an admission of a 
debt but it is merely evidence of it There is a real account 
stated, called m old law an xnsimul computassent, that is to say, 
when several ttems of claim are brought into account on either 
side, and, being set against one another, a balance is struck, 
and the consideration for the payment of the balance is the 
discharge of the items on each side “ 

The words “ttems of elatm” mentioned by Blackburn, J. were 
held to refer to accounts where there were reciprocal demands 
between the parties, i e to cases where the parties had independent 
claims against each other and not to cases of advances and repay* 
roents in discharge thereof *® 

A contrary view, namely that Article 64 was not restricted to 
Cases where there were mutual dealings between the parties but 
would include cases of advances and repayments also, was held in 
the undermentioned cases 

9 (1923) AIR 1925 Mad 1147 (1148) 8C Ind Cis 912, Aitnada Nadan v 
Vedamulku Nadan 


9a(18C3) 129 R n 827(831) 4 B * S 497 33 LJQB43{48) lOJur(NS) 
336 9 L T (N 8) 378 12 W R (Fug) 76 
10 (1892) 15 All 1 (2) 1892 All W N 215, Jamun v Nand Lai 

(1901) 23 All 502 (504) 1901 All W N ISO Ganga Prasad y, Itam Dayal 
ll92i}AI R 1035 Afad 1147 (1148) 86 Ind Cas 912, Asirtada Ibadan y 
Vedamutkn Nadan 

(1872) 6 Mad H 0 R 197 (201, 202), Iliradn Kartbasappah v Gadijt 
iluddappa 

(1929) AIR 1929 Pat 258 (2C0) 8 Pat 70C 120 Ind Cas 470, Deoraj Tetcarx 
■ 4, Pam 

• Suraj 


, . ■ ■ pas T 

11 ■ ■ . sentlug 

Lai 

1 ■ ■ • ' sUn V 

• . . U not 
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Tho conflict has now l)ccn Pct nt rest h> tlio ilecision of tho Privy 
Gsuncil in Dtshun Chand \ Gtnihart 2i<il Their Lordshiiis 
observed m that ease as follows 

“It 13 also clear that in that fircit chss of cases, where tho 
whole dealings lictwecn tho inrties are financial tho items of 
account can onlj bo in terms of money and can onl} consist of 
payments of ono to the other and ttcc tersa It seems that tho 
rule adopted bj tho Court in the decision ap]tcalcd from would 
exclude from the category of logallj aalid accounts stated all 
such financial accounts Nor can it bo material as it Booms in 
determining whether there can Ito an account stated whether 
the balance of indebtedness is throughout as it must ho at tho 
end, in favour of one side Equally it seems irrelevant, whether 
the debt in favour of tho final creditor was created at tho outset 
by ono largo paj ment or consisted of sovoral sums of princi* 
pal and several sums of interest . nor can it matter in this 
connexion whether the only payments made on the other side 
were simply x^^ymonts m reduction of such indebtedness or 
were pay monts made in respect of other dealings In any event, 
items must in the same way bo ascertained and agreed on each 
side before tho balance can bo struck and settled 
The result of tbo above discussion is that, in order to constitute a 
statement of accounts within the meaning of this Article two things 
are essential — 

1 There must be croii ttems of account though they need not 
be in respect of mutual or indciiendent dealings Where 

(1931) AIR 1931 Lah 233 (235) 131 loa Cas 293 Bam Hem liaj t 

Bup Chand Laehl man Das (Account between two firms — Creditor 
*' '' m— Balance etrack 

■ test on the balance 

Cas 64 1915 Pus 
« (Promise to pay 

interest on balance ) 

(1917) AIR 1917 Lah 432 (434) 41 Ind Cas 915 1917 Pun Eo 
No C6 Bkaytcan Singh v Uunsftt Ratn (Do ) 
tWaifl'A f friyairLafi 2 ‘rJi‘i’ray r33^rncrOasS4/ (Janes/I /Tas tJbC>ind' 
Jtai t V liar Bkagtcan (Balance struck after going isto 
accounts implies a promise to pay and a suit brought to recover 
the amount secured by it is governed by Art 64 ) 

(1920) AIR 1929 Lab 263 (264) 10 Lah 745 115 Ind Cas 764 


entry — Art 04 is the proper Article applicable ) 

(1922) AIR 1922 Lab 425 (426) 3 Lah 32G 69 Ind Cas 502 Nand 
Lai V Parlab Singh J 

12 (1934) A I R 1934 PC 147 (151) 150 Ind Cas 6 6lIndApp 273 60 AU 3"6 
(P C) 


• 572 

adjustments of mtilxai accounts ) 

(1904) 1901 Pun Be No CS 1904 Pun LR No 123, Canpolv Da a la f Ram 


Article 64 
Note 2 
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Irticle 64 
Notes 
2—3 


there is only a single item of account between the parties 
which IS acknowledged, this Article will not apply 
2 The striking of the balance must be result of an agreement 
between the parties Where on a letter of demand by A on 
B, the latter endorsed “will pay next August," it was held that 
this was not an “account stated," but a mere iirojiDsal In 
a similar case***^ it was held to be an acknowledgment 
It was held in the case cited below that an “account stated ’ must 
on the face of it purport to contain accounts and that a document 
containing an entry by the creditor “Eupees 375 due on making 
accounts after repayments deducted," and an entry by the debtor 
admitting such amount as due is not an account stated within the 
meaning of this Article 

8. Account stated, acknowledgment and Section 25 (3) of 
the Contract Act. — An acknowledgment under Section 19 is a 
purely one sided and unilateral statement It is merely evidence of 
the debt and docs not, as has been seen m Note 2, supra, by itself 
constitute a cause of action Being merely an admission of a debt, it 
may be shown to be erroneous It will save time under Section 19 
of the Act if it 13 made before the expiry of the period of limitation 
in respect of the right sought to be enforced ^ 

A statement of account on the other hand is, as has also been 
seen in Note 2, supra, the result of a mutual agreement and is 
bilateral m character^ It implies a promise to pay and this promise 
to pay, being one supiKjrted hyeonstderation, gives rise to a new debt 
and a now cause of action It is immaterial whether the items of 

(1035) A I B 1035 Lah 877 (870) 159 Ind Cw GT7, Sohan Lai v Arya MtQh 
TJdhar Sabha 

(1937) AIR 1937 Pat 348 (348) 1C7 Ind Ca-* 652 Bamlochnn Pande v 
Jlamnarmn Singh 

(1936) A 1 B 1936 Cal 470 (472) 166 Ind Cas 643 Prownna Siimari 

ZroiumdarT Tripura CharanChov.dhurii (Whereon Mttlement of 
an account in respect of n debt od a promitsory note a ccrttin tmount 
IH found due on a particular date on calculation of interest at a 
reduced rate, and an cndorscoicnt to that effect made on the back of 
the promiftsory note is Finned by the debtor such an endorsement 
amounts to an account Flated between the parties and a suit for 
recovery of the amount alleged to !« duo js governed I v \rt 64 ) 

13 (103Q) Kin 1933 Nag 180 (181) 174 Ind Cas 374 Raniprnwid Jaghandhoo 

V Anandi Drindatean 

14 (1919) A I B 1919 Oudh 401 (402) 82 Ind Cas 2C2, I'nHiI Khan v Anand 

Behan Lai 

14a(191C)A I B 1916 Mad 774 (775) 29 Ind Cas 86 Ilatrtasamtj Pallar t 
Tirueha Mannadiar 

15 (1935) A I B 1935 Nag 221 (222) 159 Ind Con 447, S/jnm/fif a Giilabchand 

Note 3 

1 (1930) A I B 1930 All 467 (470) 123 Ini Cas 820 62 All 480 Toy iVflraiM 
1^0 V Juim Sartip 

(1929) A I R 1929 Pal 253 (260) 8 Pit 706 120 Ind Cis 470, DeoraJ 
Tewan v rndratan Teteart 

9 (1931) A I B 1931 All 375 (876) 131 Ind Cfts 867, Ganeih v MuUu Mat 
Cinlhar Da) 
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account Inlanccd and stated are )ie>ond tlio j onod of limitation * 
Tlio Court cannot go behind the stitcmcnt of account, cxcojit on 
grounds on which an> other contract couH Iks attached * In Laycocl. 
\ PkI/cj * Blackburn J ohscricd as follows 

' It 19 then the same aa if each item was jiaid and a discharge 
gi\en for each and in consideration of tint discharge the balance 
was agreed to bo due It is not ncccsssrj, jn order to make out 
a real account stated that tho debts should bo debts <n prasenti 
or that thej should 1x3 le,»sl debts I think equitable claims 
might bo hrouglit into aceonnl and I am not certain tliat a 
moral ohhgition is pot suflicicnt 

This MOW lias lioon aflirmod bj tho Prnj Council in tho under 
mentioned cases * 

Section 25 sub section 3 of the Contract Act proridcs that a 
Iiromise in uriting to faj a h\rre<l i)eht ts a talid coatract But 
under that Section tho promise must bo an oxj ress one A promise 
such as is implied in an acknowledgment or in a statement of 
account is not an exj ress promise within the meaning of Section 25 
sub section 3 ’ 

4 Distinction between Article 85 and this Article — Article 
85 iirorides the limitation /or a suit for the balance due on a mutual, 
open and current account An oiKin and current account means a 
running unsettled or unclosed account (see Note 14 to Article 65) * 
This Article deals witli a case whore the account has been stated and 
this insolres that on that date tho account was closed Consequcntlr 
Article 86 will not apply where tho accounts have been stated * 


3 (1675) 1675 Pun Be Ko li S(tua% v Jiadan Smgh 
(1677) 1877 Pud Bo No C Sawuny Dalmokund 
(1877) 1877 Pun Bo No 41 Atmaltamv JumotaKhan 

4 (1875) 1875 Fun Bo No 14 5atra> t Dadan Singh 

(1931)AIR 1034 P C 147 (150 151) ISOlndCasC 56 All 37G 61 Ind 
App278 (rC) Dtshun CJmnd V Cud hart Lai 

5 (1863) 129 BR 837 (831) 4 B & 8 407 30 L J Q B 43 10 Jur (N B) 33C 

9 L T (N S) 878 12 W R (Eng) 76 

C (1931) A I R 1034 PC 144 (14C) 151 Ind Cas 90 (P C) Stquexraf Loronha 
(1931) AIR 1934 P 0 147 (160 151) 150 Ind Cas 6 66 All 376 Cl Ind 
App 278 (P C) I3t$hun Chand v Gird) an Lai 
7 (1930) A I R 1930 AIM67 (4 0) 123 Ind Cas 820 52 All 480 ila; Narota 
Bao V liatn Sarup 

(1915) AIR 1915 Cal 186 (187) 25 Ind Chs 89 DebiProsad v Ram Ghulam 
Sahu 

(1910) 7 In6 Cas 901 (901) (Mad) Ramasamy Pillai t Kuppusamy Ptllai 
(19^9) AIR 1929 Pat 258 (260 261) 8 Pat -OO 120 Ind Cas 470 Deoraj 
TetcarxY Indrasan Texcan 

Note 4 

1 (19’'>)AIR 1922 Lah 310 (317) CC Ind Caa 3S7 Jwala Das-<r Iltikam 

Cl and (An account docs not bcconae closed whenever a balance is 
struck ) 

2 (1931) 130 Ind Cas 570 (5'0)(Lali) Je$a Bans t),uan Cl and y Laehman 

Das 

(1922) A I R 1923 Lah 18‘> (183) C3 Ind Cas 815 Firm Gurudas Ramlolu- 
ram v Bftajtcan Das 


Article 64 
Notes 
3-4 



Article 6$ 
Notes 
5-8 
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5 Accounts must be in terms of money. — In Btshiin Chand 
V Gtrdhan Ldl,^ the Pnvy Council observed as follows 

“Indeed it follows from the idea of an account stated that 
whatever the consideration for each item, everj item must 
appear tn ferms of money, since what is being agreed is matter 
of nccoiinls ’ 

There must be a definite sum of money entered in the account 
as due ® 

6. Statement of account does not extinguish original rights. 
— The statement of an account does not eKtinguish the original debt 
on which the account is based It is therefore open to the creditor 
to base his suit for the recovery of the debt, either on the accounts 
stated or on the onginal contract 'Where, therefore, m respect of 
money due on a registered contract there was an account stated and 
a suit v,as filed on the original contract vsitbm six vears thereof but 
beyond three ^ears of the statement of accounts, it was held that the 
suit Mas not barred* but was governed by Article H6 ® 

7. Statement of account between principal and agent. — 
In Bishun Chand v Gtrdhart Lal,^ their Lordships of the Privy 
Council pointed out as an illustrative case governed b> this Article, 
the statement of accounts between principal and agent See aUa 
the undermentioned cases * 

8. Adjustment of accounts not signed, if furnishes cause of 
action.— There has been a confiict of opinion as to whether an 
adjustment of accounts which has not been signed by the defendant 
would furnish a substantne cause of action for a suit for recovery of 
the amount duo on such adjustment The Act of 1871 assumed that 
5uch an adjustment would furnish a cause of action for, Article 62 

(1922) A I R 1923 Lah 201 (201) Nanak Singh y Mihan Singh (It was 
held that there was do mutual opca and current account — But it is 
Dot decided which of the Art 64 or Art 85 applied to the case ) 

Note 8 

1 (1931) AIR 1934 P G 147 (151) ISO lod Cjs C 5G All 3TC Cl Ind App 

273 (P CJ 

2 (1923) AIR 1923 Lah 645 (615) 62 Ind Gas 91 Ham y Gaman Ran 

(Account kept throughout la terms of grain — 4rt 64 docs not apply ) 

Note 6 

1 (1921) 63 Ind Gas 250(281) (Pat) iJAofM Z>aj t Bibi Iffatnn hisha 

2 (IGOl) 14 Mad 4C5 (466) 1 Mad L Jour 482, RengaReddiy ChinnaReddi 

Note? 

1 (1931) AIR 1931 P C 147 (151) 150 Ind Cas 6 56 All 370 01 Ind App 

273 (P C) 

2 (1937) A I R 1937 Cal 635 (536) EueAmi ^orat^an v MuralidharAgartcalla 

(1S75) 24 Euth W R 218 (219), Baboo Dobte Chand y Coot D jal Singh 

(1917) A IR 1917 Cal 156 (158) 40 Ind Cn 359 Kesho Prasad Smgh y 

Saru-an Lai (Court was iRcbccd to this view ) 

(1925) AIR 1928 Lah 51 (52) 100 Ind Gas 874, Aarum Chand Sanf Ran 
y Bayanand BamOiiar Das 

(1933) AIR 1933 Lah 12 (13) 140 Ind Cai 157 14 Lab 14 Basaundhi 

Ramr MufeAuRd 
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of that \ct corresjxDnding to tho present Article ditl not proiido m 
the third column that tho statement of account stiould ho signed b> 
tho defendant or h> his agent In J'nfim Singh \ Choonec Lal,^ 
which was a case of oral adjustment. Sir Ijawrenco Jenkins ohseraed 
os follows 

Tho function of tho third column m tho second schcdulo is 
not to define causes of action hut to Ox tho starting jioint from 
which tho period of limitation is to I>o counted 

It was held in that ease that a suit on tho oral adjustment would 
ho goaerned h> Articlo IIQ or hj Article 120 of tho Act The same 
view, namel) that oven an oral adjustment would furnish a substantia o 
cause of action, was hold in tho cases cited beloav * In tho following 
cases’ it was assumed that tho oral adjustment arould not furnish 
a substantiao cause of action In Amulhu v Mnthayya * it avas 
definitely held that an account stated is onljr a substantive cause of 
suit in itself avbcD it is in writing signed b\ the defendant or his agent 
duly authorised in this behalf In Shetkk Akbar a Sheikh Khan * 
Garth G J considered that an oral adjustmont of account would 
furnish a substantive cause of action but having regard to the 
absurdity which would result from tho fact that a suit on a written 
statement of acconnt would be governed by the three years rule 
under this Article and to tho fact that a suit on an oral statement of 
account avould he governed by the six years rule under Article 1 20 
Note 8 

1 (1911) 11 Ind Cas S40 (542) (Cal) 

2 (1921) C3 Ind Caa2S0 (281) (Dat) DhatuDaty Ml Eibi I falun Ktsha 

(1933) A I B 1933 Sind 324 (325) 27 Sind L B 308 147 Ind Cas 432 

Madhowdai Ram Dai v Sanlrat i Das Dharmadas 

(10‘’7) AIR 1927 Cal 495 (490) 102 Ind Cas C17 Sefatullah Bepan r 

Sadhu MoUa 

[See also (1904) 7 Bom L R 151 (151) Haji Abdul v Uajt Bibee 
(Account need not be signed in order to be a settled account 
which can bo sued on ) 

(1684) 10 Cal 284 (290) 13 Cal L B 445 (F B) Dukht Sal u v 

Mu] ammad Btkhw (Per Garth C J ) 

(1883) 1883 Pun Ro No 20 Baldeo Stn^h v Sfteodan ) 

3 (1881) 3 All 148 (151) (F B) Zulfikar Hussain t jlltinna Lai (Unsigned 

statement of account ts of no effect ) 

(1860) 2 All 872 (874) Thakurya v Shea Singh liai (AssDmJng Art C4 
does not apply as the statement of account was not signed a suit will 
he on the original loan ) 

(1870) 187G Bom P J53 (53) Aclrattalv Pranlal (SBomHCRACO 
Followed ) 

(1910)6 Ind Cas 719 (720) (Ifad) C/ initasamji ifaxdu y Venkalasieami 
Naidu (10 Mad 339 Followed ) 

(19^5) AIR 1925 Mad 1147 (1148) 80 Ind Cas 942 Asinada Ladan r 

— J ~ JjJj aj,y fjgjij 

V ar Madhav 
as J eld to be 
I eld not to 

extend time ) 

(1690) 1890 Bom PJ 295 (290) Mangalore KrtsJ nappa y Rahninibai 

4 (1892) 10 Mad 339 (340) 

6 (1831) 7 Cal 250 {2G'>) 8 Cal L R 533 (Per Garth. C J ) 


Articio 6< 
Notes 
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Article 64 
Notes 
8-9 


came to the conclaaion that Aiticle 64 must be reasonably consideied 
and so considered will go\ern cases both of oral as uell as of wi ilten 
statement of accounts It is submitted that the Mew of Jenkins, C J 
in Jahm s case^ must be preferred on jinnciple 

In the cases cited below* it was held that if the dealings were 
mutual between the parties an oial statement of accounts will give 
rise to a cause of action In Mew of the decision of the Privy Council 
in Bishnn Chand v Gtrdhart LalJ the mutuality of accounts is not 
a necessary factoi in a statement of account giving rise to a cause 
of action 

9. Starting point# — Time under this Article luns from the date 
when the accounts are stated m writing signed b> the defendant or 
his agent dulj authorised in that behalf Where how e\er, the debt 
13 by a simultaneous agreement in writing signed as aforesaid made 
payable at a future time, time will run from that date ^ 

When there is no evidence as to when the accounts wore stated, 
a finding that a suit is not barred by the three jears rule undei this 
Article cannot be 8up{>orted * 

Where A the creditor, demanded money of B, the debtor, and B 
endorsed on the letter of demand will pay next August it was held 
that it was a mere proiiosal and not an agreement to pay next August 
and therefore not a simultaneous agreement such as is referred to m 
the Article, and would not postiiono the starting i>oint to that date * 
A simultaneous verbal agreement cannot have the effect of 
extending the three years period of limitation * 

Where a surety undertook to hold himself liable for the dues of 
A to B on any account whatever ' end interest to the extent of 
Es 1000 and there was a statement of account between A and B 
subsequently and B sued A and the surety for the amount duo on the 
stated account it was held that limitation began to run against both 
A and the surety from the date of the statement of account ® 

G (1917) A I R 1917 Mad C22 (C22) 34 Ind Cas 431 Ai/asati/f CJivtma 

(1897) 21 Mad SGG f3G7) VonmMtliuv Saa> unnUio Rdlftt (10 Mad 339 

Distil guishcd ) 

7 (I931)AIR1931P0 147(151) 150 1 C C 5C All 37C C1IA 273(P0) 

Note 9 

1 {19r)A IR 1917 C»I15C (153) 40 Ind Gas 359 Kesho Prasad Stiigh v 

Srtnrrtn I at 

(lOO’) 25 All 07 (69 70) 1902 All W N 199 ^ ftl ireJiand v Paj/a Itam 

2 (1933) AIR 1913 All 101 (106) 143 Ind Gas 400 Itata Husain T Dislnet 

Doaril Bandn 

3 (1919) AIR 1919 Oudh 40l (402) 52 Ind Gia 202 Vakil Khan v iiiand 

IJehart Lat 

[S«flIS£>(I937)AIBig37 Cal 635 (537) 174 Ind Gas 154 Lachmi 
Naraytin y (Mere etitemont by defendant that 

money was owins fro'u him and held in deposit payable on 
demand is not agreemtnt making tbo amount pajablo in 
future )1 

4 (IRSl)snom 642(513) DayluM Yilnkcfiand ▼ SJtamal 

5 (1930) A I II 1910 Pat 444 (445) 102 Ind Gas 178 Benares Bank Lid r 

Mattidan Lat 
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10. “Signed." — It lias liocn held that what is j;o<xl and \ali(l 
signature for Section 19 is also Rood and \alid signature for tins 
Article In tins respect there is no distinction * See Note 31 under 
Section 19 

Where an account st ited is not signed as required hj this Article 
bj the defendant or his agent, this Article will not apply * 

65.' compen- Three years. ^Yhcn the time Article 66 
sation for hreacli of specified ar- 

a promise to do any- rives or the 

thing at a specified contingency 

time, or upon the, | happens, 

happening o! a si-ieci- ^ 

fied contingencj’. I 

Synopsis 

1. Applicability of the Article. 

2. Contracts performable *on demand.* 

3. Registered contracts. 

4. Contracts of indemnity and guarantee. 

1. Applicability of the Article. ~ This Article applies m 
general to all contracts which aro to bo iierformed at a specified 
future date, or on tho happening of a specified contingency The 
word ’speciSed’ implies that there should be some particularit> m 
tbe contract itself as to tho time when tho contract is to be per. 
formed or as to tho contingonc> which is to happen * The use of 
the word ‘contingency shows that tho Article refers to "contingent 
contracts" as defined m Section 31 of tho Indian Contract Act, viz 
"a contract to do or not to do something if some event collateral ta 
such contract does or does not haiqKsn ”* Such a contract not being 
enforceable unless the contingency happens (Section 32 of the Indian 
Contract Act), limitation for a suit for damages for non-perfoimance 
thereof commences from tlio time tho contingency happens 

4* Act of 1877, Article 6S 
Same as above 
Act of 1871, Article 63. 

63. — Upon a promise to do an v thing at I Three years I At the time specified' 
a specified time, or upon the happening ofj or upon the contio 

a specified contingency I I gency happeumg 

Act of 1859. 

No corrc<pondiDg provision 

Note 10 

1 (1933) AIR 1933 Lah 12 (13) 140 Ind Cas 187 14 Lah 14, Dataun^hx 

Ram V Moolehand 

" (1907) 1907 Pun Re No 132 1907 Pnn W RNo lT3,Gti{rari ilal v iTiifton 

Article 66 — Note 1 

1 (1932) AIR 1932 Bom 25 (27, 28) 13C Ind Cas 481, Harakchand Tara^ 

cJimid V Smnahlnl CAkihJoJ 

2 (1932) AIR 1932 Bom 25 (27, 28) 136 Ind Cas 481, Harakchand Tara- 

ehandy Sumatxlal Chunxlal 


Article 64 
Note 10 
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Article 65 Illustrations 

Note 1 Where the plaintiff in enforcement of the conditions of sale 

to him claims refund of purchase money m respect of the 
deficiency m the extent of the land sold to him, the suit being 
m effect one claiming compensation for breach of contract on 
the happening of a specified contingency, viz the discovery 
of the deficiency, is governed by this Article and time will 
run from the date when the deficiency is discovered ® 

(b) Where the defendant promises to pay the plaintiff at the time 
of the mutation of names under a mortgage in favour of the 
defendant, limitation for a suit to enforce the payment runs 
from the date on which the mutation of names takes place * 
(e) A suit on a promise “to make arrangements for payment of the 
debt the moment my circumstances permit is governed by 
this Article and the period begins to run from the time the 
circumstances of the defendant permit his making arrange 
ments for the liquidation of the debt The words such as 
‘ when I am able should not be treated as surplusage without 
any moaning but as forming part of a binding contract point* 
mg to a specified contingency ‘ 

(d) Whore the plaintiff advanced money under a deed on a promise 

that the mone> would be repaid at the time of redemption 
of the prior mortgage on the projierty, the period begins to 
run from the date of redemption of the earlier mortgage ‘ 

(e) Where the defendant undertakes to pay the costs of the plain 

tiff m a litigation the period of limitation for a suit for such 
costs commences to run from tiie date of the termination of 
the litigation 

(f) Where the defendant purchased from plaintiff a quantity of 

cotton seeds undertaking to tako delivery on a specified date 
and to pay a certain amount as compensation for default, the 
period of limitation for a suit claiming compensation com 
mcnces to run from tbo date of delivery of the goods ^ 

Seo also tho vmdoTTiwnUoncd cases ® 

3 (1831) 3 All 712 (715 710) 1881 All W N C7 6 Ind Jur IOC KtsJten Lai t 

4 (1883) 1883 All WK 129(129) Dammar Singh v Lalal Stngh 

6 (18C1) 1 SutU W R 369 (V8 STO) TI alton t Co v TiUe} ifttden 

C (1917) A I R 1017 Oiidh 170(171) 08IC 480 Lnl DeJ an v Salgur Prasad 
(1927) AIR 1027 Oudh 53 (54) 00 Ind Cas 4Cr BraJmajtt Singh v 

DirarAa SinirA 

7 (1013) 21 Ini Csf 442 (443) (Mad) S«r<UM5rflmn«ia v Somnsnn 

ilaram Cl ettiar 

8 (1027) AIR 1027 Lab 122 (123) 99 lod Cn 591 t^and Lai Tajpal Pai v 

Pamji Das D rarla Ikss 

9 (1923) AIR 1923 Ij»h 23(24) *2 Ini Cm 897 RnAanDin v Itassan Dm 

(Whfm dffen lant In a sale do«l lound h msclf to paj compensation In 
case tic lanl pmll dul not fall to hIs share in partition limitation 
for a suit for compensation commences from date of final order In 
{nrtitlon proccwlInKs and tho period I* six scars under Art IIC read 
srlth tl Is Article ) 
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Tho Article applies to suits and not to execution applicittons 
An execution application to cnforco a surety bond given under 
Order 21 Rule 43 of tho Cuil Proccduro Code is not governed by 
this Article but is governed by Article 182 of tho Act 

Article 115 tnfra applies to all suits for compensation for broach 
of any contract not in writing registered and not specially provided 
for in tho Act In a case falling under both this Article and Article 
115, this Article will prevail over Article 115 In tho undermen- 
tioned cascs^^ it was held that tho suits xvoro governed either by 
Article G5 or by \rticlo 115, but it xvas not decided which of them 
applied 

2. Contracts performable *on demand.* — It has been soon in 
Note G to Article 59 ante, that in certain cases arising out of con- 
tract, the words 'on demand* do not, by themselves, make a demand 
a term of tho contract, but that in all other cases the question will 
bo whether in tho particular case tho parties tniended to make the 
demand a term of (he contract In cases where tho parties must be 
taken to hare so intended, the making of tho demand would be a 
contingency which should ho proved to have happened before it is 
sought to Gx the defendant with liability Time would, m such 
cases, run under this Article from tho date of demand ^ For instances 
where this moaning has not been adopted, see the undermentioned 
eases ^ 

(1910) 7 Ind Cas 017 (913) (Cal) Mtr iiusar Ah ^ Guru Charan Sen (A 
ondertookto pi^uco judgment debtor— Liability oo failure— Governed 
by this Article ) 

(1993) A I B 1923 Nag 47 (48) 71 lad Cas 40 SAnram v Bohaji (Where 
defeodaot agre^ to give plaintiS a ball share m the land for helping 
him m recovering it limiutioa runs from the refusal of the defendant 
after recovery ) 


plated by bond and Article C5 or Article 60 applies — Debtor his no 
right to compel creditor to stick to the shorter term } 

10 (1933) AIR 1933 Mad 219 (220) 142 Ind Cas 3G0 Kami Bed f» v (?Kr« 

murthy 

11 (1910) 8 Ind Cas 783 (789) (Cal) NtslrantDelnv Chand* Das\ Debt (Money 

payable on a specified date ) 

(1922) A I B 1922 Lah 122 (123) Labu Stngh v Firm Rurehand TuUt 
Ram (Contract to deliver grain on a specified date ) 

(1919) A I E 1919 Lah 108 (108) 1918 Pun Bo No 41 49 Ind Cis 231, 

ifengka Ram v JIauu (Do ) 

(1922) AIR 1922 Lah 271 (271) 05 Ind Cas C91 dfwhammad Din v Sohan 
Singh (Do ) 

Note 2 

1 (1919) A I E 1919 Mad 402 (403 464) 50 Ind Cas 87, Seetaraniayyar v 

Mnniiirami 

(2919) A I R 1919 Mad 502 (564) 51 Ind Cas 724 Ramadh Bihi r 

Kandasamy Ptllai 

2 (1911) 12 Ind Cas 67 (59) 36 "Mad 60 AaruMolaran \air v Arislina Ifrnon 
(1910) A 1 E 1910 Mad 480 (487) SI Ind Cas 835 Surayya v Bapirazu 
(1893) 3 Afad L Jour 199 (200) ATarinJan ITnffiflssftn v ATarwidan Sapjn 

Lim 81 


Article 68 
Notes 
1—2 




1282 breach Ot PRO^SE TO DO AT SPECIFIED TIME 


^rtfcle 6S 
Notes 
3—4 


4. Contpacts of indemnity and guarantee. — A contract of 
indemnity is a contingent contract * This Article ^mII not, however, 
apply to suits on such contracts inasmuch as suits on contracts of 
indemnity are specifically pro\ided for by Article 83 infra ® 

A contract of guarantee is also a contingent contract but has not 
been provided for in any specific Article Consequently, this Article 
•will apply to suits against the suretj on such contracts ® Where a 
loan given to A is made repayable ‘on demand m the technical sense 
(i e where the obligation to itay arises immediately on the loan) and 
X guarantees the loan, the contingency contemplated by the contract 
of -guarantee namely the default of the debtor, must be taken to have 
been committed on the date of the loan itself and time for a suit 
against the surety will run under this Article from the date of the 
loan itself* It has however been held in the undermentioned cases^ 
that there ts no contingency in such cases inasmuch as the obligation 
of tbo guarantor arises uno fiatu (at the same moment) with the 
execution of the contract of guarantee, and that consequently the 
suit IS governed by Article 115 and not by this Article It le 
submitted that this view is not correct As has been seen already^ 
the contingency is the default of the debtor Therefore that such 
default occurs eo tnstantt with the loan will not take auay such 
contracts from the class of contingent contracts 


3. Registered contracts, — ^Wbere the contract such as the one 
referred to in this Article has been registered, a suit for compensation 
m respect thereof would be governed by Article 116 infra as being a 
special Article applicable to suits on registered contracts ^ See Notes 
to Article 116 infra 


Note 3 

1 (1011) 9 Ind Cas 4S2 (<163} (All), Jl/aliaiitr Prasad V DwhxjaiHax 
(1890) 13 All 200 (204) 1891 All \V N 6 2Janhat Soiyft v Indar Sinfjh 


Note 4 

1 Sci; Pollock and MulliV Cootroct Act 4th Edition Pago 251 

2 Ste (1875) 12 Ik>ni II G B 233 (210) Shajrurjx Jahangxrji v 

tendeniof Poona Ctty Jaxl (Suit was held barred both under 
\rtfc!e63 and Art 84 of tfao Act of 1871 corresponding to Arts C5 
and 83 of the present Act Their Lordships Bccm however to think 
that Art 83 rather than Art C5 would apply to the case ) 


3 (1870) 


ot 

as 

be 


Judge to determine npon the evidence when the demand was made on 
the Huret) and then toappl} Art C5 ) 

4 S« (1911) 9 Ind Cis20l (205)(Mad) liuarhadoxs v Krtslnaxya 

{See nl« (1018) A I It 1018 C«l 707 (700) 89 Ind Cas 705 44 Cal 978, 
Ilrojendra ore t IlmdiislnnCo-cperatue Insurance 'toexetxr 
rid (lithcrArt rSorArt 115 applies It was not dreided 
which of the two will apply )) 

5 (1917)Ain 1017 CallSl (155, 15C) 30 Ind Cas 205 SI ree Ix'ath P^n r. 

Pcarti Mohan 

(1919) AIR 1019 CM TTC (fTT) 51 Ind Cas 990 Charu Chandra v /, 
Faithful (AIR 1017 Cal 154, loUowcl ) 
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00,*^ On a single 
bond, where a day is spe- 
cified for payment. 


Three years. 


The day so 
specified. 


Artfolo 66 


Synopsis 

1. Iie^islative changes. 

2. Single bond. 

3. *'Where a day Is specified for payment." 

4. Registered bonds. 

5. Suit against legal representatives of executant. 


1. Legislative changes. — Qj Section 2 and Schedule 1 of the 
Rei>ealing and \raending Act, 2 of 1923, the words "three jears’ 
ha^o been substituted in column 2 for the word “Ditto ' which 
occurred in the corresiionding Article of the Acts of 1871 and 1877 

2. Single bond. — There is a differcnco of opinion as to the 

meaning of the expression "single bond ’ , 

According to one Tien a stogie bond means simply a bond witb^ 
out any penalty ^ Thus, according to this view a bond providing 
for the payment of the principal and interest, and providing that m 
default of regular payment of interest at the stipulated periods the 
whole amount should become due. is onI> a single bond ^ The stipu 
lation for the payment of the whole amount is not a peDaIt> m the 
sense that a larger amount is pa>able in default of payment of a 
smaller amount Similarly , a bond providing that the amount should 


4! Aet of 1877, Articto 66 and Act of 1871, Article 65 
Same as above 
Act of 1859 

No corresponding provision 


Article 66 — Note 2 

1 ^^^lartoIl’s Law Lesicon 

(1014) A I B (1914) Alad 4 (C) 32 Ind Cas 60, Balaknshnudu t Narayatia 
steamy Cheltj 

(1879) 2 All 332 (S31) 4 Ind Jur 461 Ball v Stouell 
(16S2) 4 All 3 (6) 18S1 All W N 03, Lachnan StTigh v Kesrt 

2 (1917) Ain 1917 All 402 (40”) 39 Ind Cas 574 Ga ja Prasad v Bhtr Alt 
(1919) AIR 1919 All 226 (227) 41 All 531 60 Ind Cas 640 J/fli^rondSin/;;i 

V /loIIk SiR<7/i (Mortgage bond ) 

(1920) A I R lO’O All 124 (124) 68 Ind Cas 278 Sham Lai v Tthartya 

Lakliim Cl and (Mortgage bond — Money lepayablo within fixed 
period— Payment of interest m instalmentfr — 'Whole amount realisable 
on default ) 

(1893) 14 All 162 (164) 1S92 All W N 27 The CMeelor of Etavah v Belt 
Vflftarrtm (W here under » debt bond execytod by him the obligor 
agreed that if the pnncipal end interest be not paid up at the 
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Article 66 bo paid before the iiaymenfc of anothei debt of the obligor, 13 only a 

Note 2 single bond ® Where a bond provided that on default of payment of 

the amount mentioned in the bond on the date fixed the obligee 
might take possession of the property of the mortgagor, it was held 
in the undermentioned cases that it was only a single bond ‘ A 
contrary view was however taken in the case noted below,® namely 
that the stipulation for taking possession amounted to a penalty and 
that therefore the bond was not a single one 

The second view is that a single bond means merely a bond for 
the payment of a certain sum of money without any condition in or 
any penalty annexed to it ® According to this view, a stipulation for 
the payment of the whole amount on default of payment of interest 
on the due dates is a condition and consequently the bond is not a 
single one ’ In fact any condition attached to the payment of the 
amount of the bond is, according to this view, sufficient to take it 
out of the category of single bonds ® 

A third view is that even where the bond is a single one and a 
day 13 specified for payment. Article 66 is not applicable if the 
document contains a provision for immediate payment of the whole 
amount on default of payment of interest regularly 

8 (18S8) 1838 All W N 234 (234) Tad AU v AtsM (Art C8 was heldnoi 
to apply — Art C7 appears to hare boen applied though not speciScally 
referred to ) 

(But see (1910 A I B 191C Lah 251 (251) 32 lod Cas 675, Kirfd 


was not expressly referred to but a three years' rule of limitation was 
applied ) 

(See also (1892 189C) 2 Upp Bur Eal 473 (473) Maung Aung St t 
Tan Anng ] 

6 (1882) 4 All 3 (6) 1881 AH W N 93 Lachman Singh y Kesn 
C See the cases cited m Foot Note 7 %nfra 

7 (1923) AIR 1923 AU 1 (7) C9 Ind Cas 081 45 All 27 (FB) Shib Dayal y 

illaAertori (Mortgige — ProYi«ion for payment of interest annually 
— Default — Option to claim whole amount } 

(1923) A IB 1923 Oadh 19(20) 70 Ind Cas 85 2C Oudh Cas 121 , linn Dal 
V Thamman Lai 

8 (1892]1802PunR&No 2C,Gttrdtf(<ijra{Y PalSingh (A "single" bond means 

a simple bond without altcrnatiTo conditions or penalty attached an 
absolute eogsgement in writing for the payment of money } 

(1890) 1890 Pun Bo No 138 Sundtr Singhs Bur Singh (Debtor under 
taking to paj amount With interest at a particular harvest 0 “ 
default to paj such interest up to date of pajTnent ) 

(1910) A^I R lOIfl Lah 251(251) 32 Ind Cxs 675, ^irpa Itam y 


« 1 


in two ]Y-in and on definU whole sum pajable at once— It is not a 
ainjfs l^nd or a tiond ant {ret to a conlition IMiere a condition I* 
appended to an obligation to pay, then Art 80 applies ) 
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According to jet nnotlier mow, abond proMding for the payment 
at once of the whole of the principal and interest on default of the 
regular pajment of interest, is a single bond if thero is no default 
committed but is a bond subject to a condition if there is a default ^ 
It 13 submitted that tho second and third Mens are not correct 
The second vio\v purports to follow the mow stated m Ilalsbury’s 
Laws of England which refers to single bonds ns being bonds 
without anj condition or penalty attached to them An examina- 
tion of the iiassage referred to and of tho cases on which tho passage 
is based 6ho\%s, however, that tho word “condition ’ is used m its 
technical sense as meaning a condition of defeasance and not other 
conditions The third view also is not correct Where the bond is 
a single one and a day is specified for pay ment, it is difficult to see 
how the Article cannot apply As regards the correctness of the last 
view, see Notes to Article 68, infra 

The following have been held to be single Iwnds governed by this 
Article 

1 K bond by two persons, one as tbo principal debtor and the 

other as his surety 

2 Book entries of the balances struck in the plamtiil s account 

books by the defendant attested by witnesses “ 

3 Bond stipulating that the money deposited with the exeou 

tant is repayable by him at tho end of a fixed period 
3 "Where a day Is specified for payment “ — There is a 
difiference of opinion as to whether, when a debt is payable withm ' 
a particular period, it can be said that a day is specified for payment 
within the meaning of this Article * There is also a difference 
of opinion as to whether, when on default of regular payment of 


9 (1935) AIR 1935 All 405 (40G) 157 lod Gas 409 i^arain Dai v Zlannoolal 

10 (1924) AIR 1924 Lab 534 (536) 76 Ind Cas 150 Nxhal Chand v Khuda 

BaJvhsh 

11 (1925) AIR 1925 Lab 76 (76) 5 Lib 406 84 lod Gas 524 Narain Das t 

lliran Bakhsh (As no date was specified lor payment Art 67 was 
applied ) 

.(192Q) A I R 1920 Lab 175 .(175) 56 Ind Gas 117 HarxSxnjihy Fatal 

[See also (1910) 6 Ind Gas 575 (575) (Lab) Bhoila Bam v ifanak 
Chand (Balance straefc by debtor in creditor a bookscontainmg 
a distinct promise to pay interest thereon amounts to a bond ) 
(1903) 1903 Pun Re No 35 (page 113) 1903 Pun L B No 101 Daula 
v Ganda 

(1879) 1679 Pun Re No 72 DadhuShahy foal Had ] 

12 (1930) A I B 1936 Rang 338 (340) 164 Ind Gas 412 I S Seema y R E 

Banerjee 


Note 3 


Article 66 
Notes 
2—3 


• (Yes ) 

ersad Bias 

(1935) AIR 1935 All 443 (443) 154 Ind Gas 521 Vmnio Singh y ilangla 

(\es 5Ioney payable on demand and further that the whole sum 

with interest should be paid within one year ) 



Article 66 
Note 8 
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interest on the amount of the bond the amount becomes imme- 
diately payable though a period has been fixed for such pajment, it 
can be said that “a daj is specified for pajment Where a bond 
provided that the amount due would be paid at the time of pajment 
of two other debts, it was held that it cannot be said that any daj 
was specified for payment * Similarly, where a bond provided that 
the amount duo thereunder would be paid before the payment of 
another debt, it was held that no day was specified for payment®^ 
But, where a bond provided that tho obligor would pay the amount 
aftet the disposal of certain suits then pending. White, C J., 
obsecved “I feel no difficulty in holding that this is a single bond. 
As to the question ‘where a day is siwcified for payment,’ I should be 
prepared to hold that here there is a day specified for payment The 
day or the time specified for the payment is tho happening of an 
event which was in the contemplation of both the parties when the 
undertaking was given ’ * His Lordship however thought that 
Article 115 applied to the case and consequently Article 66 was not 
Upplicable, a line of reasoning which does not seem to be acceptable, 
inasmuch as Article 115 is a general Article and cannot prevail over 
a special one 

In the undermentioned case® it was hold that where the whole 
amount of tho bond was to become due on default of the regular 
payment of interest, time ran from the date of default It was 
apparently assumed that Art 66 would apply and that the date of 
(ho default was the “daj specified for payment " In the light of 
the Privy Council decision lo Lasa Din \ Aff Onldb Kunwar,^ the 

(1876) 167S Pun Re Ko ‘i9,ShtrJatinv Partah Singh (\es) 

(1017) AIR 1917 All 402 (402) 39 Ind Cas 674, Gaya Prasad v Sher Ah 
(Yes) 

(1801) 8 All 270 (270) Gorirt Shankar v Surjii (No ) 

(S<e also (1900) 23 Mad 33 (31), Pose dmjHfll t Pajarathnam Ammal 
(Mortgage — Mortgagor’s right to redeem before end of period 
spccifiira ) 

(1012) 15 Ind Cas 2S7 (288) 89 Cal 828, Piirna Chandra Sarnia v 
Pearu JlfoJtan Pal 

(1900) 10 Mad L Jour 14C (147), Cfitnimiawy Peddtar v Krishna 
Peddy J 

g (ig-23] A I R Oadb IQ (20) 2G Oadh Caa I2t TO Ind Cas 8S, Ifan Zal 
T ThainmanLal (No) 

(1930) A I R 1030 0odli279(280) 102 Ind Cas 459 Shna Karatn-r Padal 
(No ) ' _ ^ 

(1830) 6 Cal 21 (23) 4 Ind Jur 407, A’ormn Pabu v Court Perthad (lea ) 

(1917) AIR 1017 Ml 402 (402) 39 Ind Cas 674, Cnjfrt TroMcf v SI er Ah 
(\cs) 

3 (1910) AIR 1910 Lah 251 (251) 82 Ind Cas 575, Ptrjn Pant r Churn 

(1099) 18S9 Pun Re No 139 J^kadur Lai v Caman (Art 07 applies to 

tho case ) 

(1933) AIR 1933 Lah 81 (85) 140 Ind Cas 855, Phagu an Saha, v PI una 

8i (1859) 1888 All N 234 (234) Ind dli t Atiln Pibi 

4 (1914) AIR 1911 Mad 4 (0) 22 Ind Cis CO, IJalalnsI nudu v Karai/ana 

tiratny Cl eftv 

5 (1929) AIR 1929 bml 110 (144) IIC Ind Cas 591, Nertemof Jiainal r 

Chandiitnnl itnnual 

C. (1932) AIR 1932 P 0 207 (211) 1*19 Ind Cas 779 7 I nek 4 12 51 Ind tpp 
370 (I’C) 
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Article 66 
Holes 
3—4 


4. Registered bonds. — Before tlio decision of tho Fri\y Council 
in Qanesh Lai \ Khetra 3/o/in«,* it bad been generally held that 
where a bond was regtslered, tlio Articlo npitlicablo was Article 110 
and not this Article or Article 07,* the reason apparently being that 
Article 110 is a special Articlo and this Article and tho next, general 
Articles, and that tho special Articlo must pro\ail over tho general 
Article in accordanco with general principles of interpretation of 
statutes In Ganesh Lai s case,^ where a mottgageo sued more than 
SIX years hut within 12 years of tho cause of action on tho personal 
covenant m tho bond, their Lordshi])S of tho Privy Council observed 
that tho claim was barred under Article 60 of tho Act This case 
was held m the undermentioned cases,* to bo authority for the pro 
jxHition that even a claim on a registered bond was governed by 
Article GO and not by Article 110 Tho facta m Ganesh Lai s case* 
however show that tho mortgage document m that case was not 
validly registered In this view it has now boon generally held that 

7 (1874) 1874 Pun Ro No 68 Sateat/a Stngh y Iltra Nand (Bond was 
payable six months after date — Day is specified ) 

Note 4 

1 (102G) A I R 1920 P C 60 (50) 63lDdAppl31 95 lod Cas 839 5 Pat 585 

(P 0) 

2 (1920) A I R 19‘’0 All 124 (124) 58 Ind Cas 2"8 Sham Lai v Tehanna 

Lakhmi Chand 

(1919) A I R 1919 All 220 (227) 41 All 681 50 Ind Cas C40, ^mrand Smjh 
T Kallu Singh 

(1914)AIR1914Boin 141 (141 142) 38 Bom 177 23 Ind Cas 363 Dmlar 
Hart V Chhaganlal Narstdas 

(1681) S All 270 (279) Court Shanhar y Surju 

(1916) AIR 1910 All 137 (138) 33 Ind Cas 111 (112) 3/oAon Laly Lekhraj 
Stngh 

(1917) AIR 1917 Oudh 252 (258) 41 lod Cas 423 Baburam t Abdhoot 

.(1903) 80 All 883.(390) 190SA11WN161 5 All L Jour C 0 Jnnet Si>^;> 
V Chander Hal 

(1891) 13 All 200 (205) 1891 All W N 5 Naubat Stngh y Indar Stngh 

(1831) C Bom 75 (76) GanriA ATrjsfin t Vadhaiareu) Itavjt 

(1907) 34 Cal 0-2(675) C Cal L Jour 119 llCalWNCTi BahmalEartti 
y Abdul ^ariflj 

[See (1685) 7 All 602 (505) 12 Ind App 12 9 Ind Jur ICO 4 Sar 019 
(P C) Ram Dtn y KalKa Prasad (The words three or six 
years as the case maj he is the case obviously refer to 
unregistered and registered mortgages )] 

[See also (1910) AIR 1910 Lah 251 (251) 32 Ind Cas 6"5 Ktrpa 
Ramy Churu (Art 67 has to be read with Art CG and both 
these Articles apply to unregistered bonds )J 

3 (1927) AIR 19‘’7 Oudh 507 (668) 107 Ind Cas 559 Ram Prasad t 

Gurpatrt (\rt CO applies AIR19'^6PC56 Followed) 


MOW that timo runs from tho date of default is opon to question. 
Nor docs it seem correct to stato that the date of tho default can bo 
said to be tlio date si>ccificd in tlia bond 
Sec also tlio undermentioned case * 
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the case cannot be taken to have overruled the senes of cases m 
which Article 116 was applied to suits to enforce personal covenants 
in registered bonds * When a bond is not validly registered, it most 
be treated as an unregistered bond Article 66 and not Article 116 
will apply in such cases ® 

8. Suit against legal representatives of executant. — The 
Article makes no reference to the person against whom the suit 
IS brought But there is no justification in limiting the Article to 
suits against the executant himself and not extending it to suits 
against his legal representatives ^ 


Article 67 67 .* On a single Three years. I The date of 

bond, tvhere no such executing the 

day is specified. | bond. 

Synopsis 

1. On a single bond. 

2. “Where no such day is specified.” 

3. Registered bonds. 

4. Security bonds. 

6. Starting point. 


1. On a single bond. — As to the meaning of tho oxprossiou 
“single bond," see Notes to Article 66, ante 

^ Act of 1877. Article 67 and Act of 1671, Article 66. 

Same as above 
Act of 1859, 

No corresponding provision 

4 (1329) AIR 1929M8d53(59) 52 Mad 105 IIC Ind Cas 817 (F B), JiatnA- 

labapatliy Chellxar t 'Datxaii^mt/iiy PiNai 
(1933) AIR 1933 Cal 2G3 (269) 113 Ind Cas 472, Dhararndhar Ghosa v 
TnJraikirafn Sxnha (Application under O 31 R 6, Civil Procedure 
Code, IS governed by Art IIG } 

(1931) AIR 1931 Cal 601 (601) 133 lud Caa 101, Umapada Trtvedx v. 
Itanpada Sahn 

(1930) AIR 1930 All 69 (72) 123 Ind Cas 321 62 All 863 (F B), F^dha 
Xrtilina y Tej Saroop 

(1931) A I R 1934 Pat 678 (679) 13 Pat 228 153 Ind C'ts 120 Bnla Bus V 
Nath ^rull 

(1929) AIR 1929 Mad 1121 (1126) lU Ind Cas 310, Chengalamma Guru V 
Viraraijhata Naxdu 

(102S) A I U 1923 Oudb 465 (167) 4 Luck 107 113 Ind Cas 480, Jai Jndra 
Dahndur Siaghv Khatratxlat 

(1937) A I It 1937 Rang 481 (489) 1933 R L R 35 172 Ind Cas 75 (P BJ. 

O Seiti V U San 

5 (1937) AIR 1937 Cal 817 (350) 171 Ind Cas OTS, Sailendra Nath v Kesab 

Chandra 

Note 6 

1 (1937) A I It 1937 All 659 (SCO) 1C9 Ind Cns 359, Dto Saran Singh t 
iKknath /jii 


Article 66 
Notes 
4-6 
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2. *'Whero no such day is Bpecifled." — As to uhoro a day 
tsay bo said to bo sjiociBcd for pajmcnt, see Notes to Articio G6 
In eases vrbero tbo bond is a singlo one but it cannot bo said that 
any day is specifiod for pajment, tbis Articlo \Mil ai)pl> Tlius, 
where a bond is payable on demand, it cannot bo said that a date 
13 siicciGcd for the pajment of tho nionc> A suit to enforce such 
a bond is governed bj this Article * Where a bond jirosided that tho 
amount would bo paid at tho time of the iiajmcnt of another debt of 
the obligor, it was held in tho undermentioned eases* that tho bond 
was one in which no da) was si>ccificd for itajment In a similar 
case of the High Court of Madras, V?hilo C 3 expressed tho opinion 
that in such a case a da) must bo held to bo siiecified * 

Book entries of the balances struck in tbo plaintiff s account 
books by the defendant attested b) witnessos have been held to 
bo single bonds and, if no da) is sitecified for the payment to bo 
governed by this Article * 

See also tho undermentioned cases ‘ 

3. Kegistered bonds — Where a bond is registered, tbo Article 
applicable is IIG and not this Article See Notes to Article 66 

i. Seennty bonds. obtained a decree for costs against B 
Bonding appeal by B, A took out execution but on application by B 
tho execution was 8ta)ed on Cs furnishing security to the Court 
agreeing to pa) up the amount of the costs whenever ho would be 
called upon b) the Court to do so It was hold that a day was 
spccided in the bond that therefore this Article did not apply but 
that Article 80 applied Tho applicabilit) of Article 66 does not 
seem to have been considered ^ 

Article 67 — Note 2 

1 (1881) S All 4IS (41G) 5 Ind Jur C03 EupKishorsy Uohn\ 

(1874) 1871 Fun Rc No 3 Shadiltatifv 4MuI ilalinian 

2 (1689) 1689 Pun Re No 139 Bahadur Lai t Oaman (Art 67 applies } 

(1933) A 1 B 1933 Lah 64 (85) 140 Ind Cas 855 Bhagwan .Saliat v Bhurxa 

(1916) AIR 1916 Lah 251 (251) S2 Ind Cas 575 fTtrpa Bam t Cliurit (It 

was however held that the bond was a conditional one not governed 
by this Article ) 

3 (1914) AIR 1J14 Mad 4 (G) 22 Ind Cas GO BalakrtshMdu v Narayana- 

stcamy 

4 (1925) AI R 1925 Lah 75 (75 76) 5 Lab 40G G1 Ind Cas 524 Naraxn Das 

V Mxran Bakhsh 

(1920)AIR 1020 Lah 175 (175) 66 Ind Cas 117 Fan v Faral 

5 (1927) AIR 1927 Lah 101 (102) Ghulam UurUua Khan v iatal Illahx 

(Suit to recover personally the amount due ou s mortgage bond to 
which as mortgage was void Art G7 was Held to apply The facts are 
not clear but it must be assumed that no day was specified in the 
bond ) 

(1912) 16 Ind Cas 222 (223) (All) Bamparslai Rn» v Aotcab Choxedhury 
(Where tho obligee might have enforced payment at any time after the 
execution of the document suit will be governed by Art 67 ) 

Note 4 

1 (1697) 1 Cal W N 223 (2'’3) (Notes) SuFandranafh 2)as v Nabin Chandra 
ilukerjee 


Article 67 
Notes 
2—4 
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Article 67 5. Starting pomt4 — Time luns under this Article from the 

Note 5 date of the execution of the bond * Where a bond stipulated that the 
money due under it should be paid before the payment of the amount 
advanced to the obligors by the obligee, under a lease, it vras held 
that no day was specified for payment and that the period of 
limitation should he reckoned under this Article from the date of the 
execution of the bond, the bond not being one subiect to a condition 
so as to bring it under Article 68 * 


Article 68 68. On a bond I Three years. [When the condi- 

subject to a condi- tion is broken 

tion. 

Synopsis 

1. “Bond subject to a condition, meaning of. 

2. Sait by assignee of administration bond. 

3. Starting point. 

i, *'Bond subject to a condition," meaning of. — The expres 
Bion ’ bond subject to a condition’ has been borrowed from tbe 
English law and means a bond accompanied by a condition m 
the nature of a defeasance, providing that on tbe performance of tbe 
ocnditioos the bond shall become void * A bond subject to a condition 
IS generally in the following form — 

‘ Enow all men by those presents that I, X Y, am bound to 
Z in the sum of Bs . . to be paid to Z for which payment 

I bind myseU, my heirs and my executors and administrators 
by these presents 
Dated 

Whereas the properties of Z haie been left in the charge of 
the said X Y, 

Act of 1B77, Article 6S end Act of IB71, Article 67 
Same as abore 
Act of 1B59. 

Ho correspOQdtBg proTisioa 

Note 6 

1 (1631) S All SIO (311), ilann UAor T Ilarinlaf (Bond paj-able on demand ) 
(1611) 1671 Pun ItoKo 6 SfiadillAmv Ab hit Rahman (Do) 

(1870) 1879 Pun Re No 77 (F B) NoIAm r Durban (Do) 

3 (IBSS) 1833 All W N 934 (231). Fad Afi Y Aii/ui Dxbt 

Article 68 — Note 1 

1 (1923) AIR 1023 All 1 (0,7) COIodCncOSl IS All 27 (I II) S/ibRai'ril 

Y Urherban 

(lOOS) 6 Oodb Cat 77 (60), 7far Aarom y Rtmt Pfrihad 
llahbarj a I^waof I DRland %o1 HI Ihieo 80 
(1652) 8 Cal 281 (230) 10 Cal L R 919, Oxtborni d Co y Sufcnl Voiirt 
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Now tlio condition of tho Ijond m such tliat if tlio abo\o 
fxnindcn X 1’, shall duly account and |nj uj> tlio proceeds of 
such properties ns and when nsLcd for by then this obliga- 
tion shall 1)0 void and of no effect, otherwise it shall remain in 
full force ” 

A bond subject to a condition thus contains two parts first, tho 
ohltgaiion and secondly, tho condition Tho condition specifies tho 
real agreement between tho jnrties (that is to say, tho acts to bo 
Iierformed, tho pcrformanco of which is intcodod to bo secured by tho 
bond), and provides that, on duo pcrformanco of tho condition, tho 
bond shall ho void * 

Administration bonds^ and bond-> gi\cn by' grantees of succession 
certificate* under the Indian Succession Act 1925, bonds executed by 
sureties under the Guardians and Wards Act 1890® and bonds exo 
cuted by tho custodian of attached projicrty under Order 21 Buie 43 
of tho Code of Civil Procedure, ‘ are all bonds subject to a condition 
within the rncaning of this Article A bond which stipulates that 
the money duo under it should bo paid before the payment of another 
debt 13 not a bond subject to a condition ' Similarly, a bond such as 
a mortgage bond providing for immediate payment of the principal 
and interest m default of regular payment of interest, is not a bond 
subject to a condition ® The reason is that tboro is no condition 
of defeasance in such cases A contrary view bas however been 
expressed m two cases X executed an instrument m favour of a 
Taluk Board reciting that ho would collect certain fees and market 
does according to certain conditions sjiecified and that if bo were to 
act contrary thereto, be would pay a fine not exceeding Bs 50 
imposed by the Taluk Board President It was held by the High 
Court of Madras that the Article applicable to a suit against X for 

2 Hslsbury s Laws of Eogland, Vol III, page 60 

(1936) AIR 1033 Nag 13 (IS) 173 lod Cas 463. Teikuant Itao ▼ La»nan 
liao 

3 (1921) AIR 1924 Rang 68 (69) 1 Rang 463 76 Ind Cas 603, llaung San U 

T iJaung Kyato Mye 

(1921) AIR 1921 Upp Bur 25 (27) 4 Upp Bur Rul 22, 2Ia ilyo Zin v Jllo 
-Pa'u* 

(1914) AIR 1914 Low Bur 261 (202) 8 Low Bur Rul 99 26 Ind Cas 505, 
AJiTTUid iloola Datiood y Mt Faltnta Beebte 

(1915) AIR 1915 Mad 1184 (1187) 27 Ind Cas 849, liamnatkan Chttty r 
Bagammal 

'"-letice 

I ' I-* ■ ■ ■ Ko Pu 

t to the 


4 See Form No 12 of App V of the Jladtas CitiI Rules of Practice 

6 (1919) AIR 1919 Iilad 432 (434) 42 Mad 302 49 Ind Cas 587, Krtihna 

Chelttary Ven\ttachalla Ckeltiar 

See also Form No S of App 1\ of the Madras CivilRuIes of Practice 
C See Form Nos 15 A and 15 B of App E to the Code of Ciril Procedure 

7 (1888) 1833 All W N 234 (231), Tad Ah ▼ As6a Ihbt 

6 (1923) AIR 1923 All 1 (7) C9 lod Cas 931 45 AH 27 (F B), Sftti Dayal y. 
Meherban (Overruled m A 1 R 1934 All 897 (F li) on another point ) 
(1905) 8 Oudb Cas 77 (78, 80) I7ar Jiaratn t Bent Perehad (Simple bond ) 


Article 68 
Hotel 
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Article 68 recoverj of the fine on breach of the conditions was either 68 or 
Kotes 115® ^ here a simple bond provided for the immediate payment of 
1—3 the principal and interest on default of the regular iiayraent of the 
interest, it was held by a single Judge of the Allahabad High Court 
that if there Nvas no default, a suit on the bond would be governed 
by Article 66 but that if a default was committed, the Article govern- 
ing would be Article 68 It is submitted that these decisions are 
not correct In the first case the instrument could not properly 
be called a txind at all (see Note 2 to Section 2 clause 3, ante) 
Nor m an^ \ie\\ is it a bond subject to a condition, there being no 
condition of defeasance in it The instrument in the second case 
also IS not a bond subject to a condition inasmuch as there is no 
Condition of defeasance in it Further, the view that the nature 
of the document, and consequently the Article applicable, would 
depend upon the conduct of the jiarties and not on the wording of 
the document, cannot be supjiorted See also the undermentioned 
case'^ where Article 68 was appbed but it does not appear m what 
form the instrument was worded 

2, Suit by assignee of administration bond. — Wbeie an 
administration bond is assigned to a third person who sues thereon, 
it has been held by the High Court of Bombay that the Article 
applicable is not this Article but Article 120 infra ^ In support of 
tins % lew, Beaumont, C J , observed as follows — 

“If the plaintiff sued on the bond relying on the assignment os 
a mere link in hts title, ho might be met with the defence that the 
obligees under the bond were mere custodians of it, and had no 
power to assign it without consideration to a third party In order 
to meet such a defence the plaintiff would have either to rely on the 
statutory rights and obligations conferred and imposed upon him by 
the assignment, or else to prove his title as the person beneficially 
entitled to the estate In either case, his suit is not a suit merely on 
the bond, hut IS a suit on the bond coujded with the statutory assign- 
ment or proof of title to llie estate, and the case scorns to me to fall 
under Article 120, and not under Article G8 I am not prepared to 
agree with the case m 1 Bang 4G3* on which the learned trial Judge 
relied ” 

3. Starting point. — Time runs, under the Article, from the 
date when the condition is broken "Whore tlio condition is to 
perform a smole act, time will run from the date when the act 
had to ho performed ond was not iwrformod Where the con dition 

0 (lOOT) 81 Mud 51 (58) 17 3Iad L Jour 637 2 JIad L Tun 401, Taluk 

JJoard of Kundajnir y Italshtmtnaraunna 

10 (103'.) A IB 1035 All 40S(40C) J5T I C 400 Naravi Da» y Mannoo Lai 

11 (1011) 12 Ind Cas C16 (G16) (I^h), JO^nram 5in;;/t T /lit .VarJ ATAnn 

Note 2 
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consists m tlio i)crformanco of seieral acU, the failure to ])crform 
each act is a fresh breach of tlio comhtion and gnes a fresh cause of 
action for a suit to enforce tho^>ond The fact therefore that there 
has been several breaches and one or more of such breaches is or are 
licyond three jears of the suit ^Mll not affect the tnaintainabilitj of 
the suit, if It has been brought within three jears of the particular 
breach complainctl of * 

As to vvhen a condition m a Ixind is broken dcjicnds ujion the 
terms of the condition and the conduct of the part} concerned 
Whore an administration liond contained a condition that the 
administrator should dulj administer the estate and, m the course 
of administration the Court found a certain deficit in the accounts 
and called upon the administrator to pay it np and he failed to pay 
the same, it was hold that such failure to pay was also a breach of 
the condition which would give rise to a cause of action for a suit to 
enforce the bond * Where the condition in an administration bond 
was to the effect that the administrator would file inventories at 
certain periods and would administer the assets of the deceased 
person, and the administrator died without having filed the 
inventories or administering the assets, it was held that a suit withm 
three jears of the death of the administrator without administering 
the assets was within time oven though the other condition as to the 
filing of the inventory was beyond three years of the suit ’ It was 
however held m a recent Bombay caso’^ that the condition is not 
necessarily broken until some person, who is able to give a valid 
discharge for the estate, claimed it from the administrator or bis 
representatives and failed to obtain it Where the condition m a 
bond b> sureties under the Guardians and Wards Act 1890 provided 
that the guardian would duly account at such periods as were 
appointed by the Judge and would “pay or dispose of the balance 
which shall from time to time be found due from him as the Court 
has directed or shall hereafter direct ’ it was held that there was no 
cause of action until an order of the Court was made against the 
guardian directing him to pay any particular sum into Court or to 


Note 3 

1 (1934) AIR 1934 Iting CS (ro) 1 Raog 463 76 lod Gas 803 Zlattng San 

JJ T Vauflj Kt/atc Vye (AIR 1919 L B 12 Dissented from AIR 
1914 L B 2G1 Fxplained ) 

(1915) AIR 1915 'Mad 1184 (1187) 27 I C 849 Bamanatkan T Fagammal 

2 (1927) AIR 1927 Bang 23 (29) 4 Rang 858 98 Ind Cas 459 Hamadanee 

T 2Ia Shve Oou (AIR 1924 Rang 68 Followed ) 

(1924) AIR 1924 Rang 68 (70) 1 Rang 463 76 Ind Cai B03 MaungSan v. 

Vaung Kyaw Slye • 

(1921) AIR 1921 UB 25(27) 4 UppBnrRnl22 MaUyoZtnv ifa ^ 
(AIR 1914 Low Bur 261, Dissented from ) 

S (1911) 9 Ind Cas 935 (937) 33 All 414 Konlee Chandra 
8a (1930) AIR 1930 Bom 363 (364) CO Bom IMT 165 v 1 r* 

Chunilot T General Acci^nt FtreandlAfe 
4 (1919) AIR 1919 Mad 432 (434) 42 Mad 303 49 

Chellxar t Fenlataclialta Chetluir 


Article 68 
Note 3 
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09.“ On a bill of 
exchange or promis- 
sory note payable at a 
fixed time after date. 


Three years. 


'When the bill 
or note falls 
due. 


Synopsis 

1. Scope of the Article. 

2. Starting point. 

S. Payable at a fixed time after date. 

1. Scope of the Article. — This and the following Articles 
ending with Article 80 prescribe the period of limitation for suits 
on bills of exchange and promissory notes The expression ‘bill of 
exchange’ in this and the following Articles includes a hundi and 
a cheque * 

Suits on bills of exchange or promissory notes maj , in cases where 
Order 37 of the Code of Civil Procedure applies, be instituted either 
as summary suits under that Order or as ordinary suits This and 
the following Articles apply only to ordinary suits on such instru- 
ments, inasmuch as there is a siiecial Article (Article 5) dealing with 
summary suits 

It IS onl> a suit on. a biU of oxcbango or promissory note that is 
governed bj tins Article A suit not 6ascd on the note or bill is not 
ivithin this Article* 

2. Starting point. — Time runs, under this Article, from the 
time when the note or bill "falls due *’ In ascertaining when a note 
or bill falls duo for the purjoses of limitation, regard must bo had to 
the provisions of tho Negotiable Instruments Act (26 of 1881) on the 
subject * 

Section 22 of tliat Act provides that a bill or noto not payable 
on demand 'falls duo,* or in otbor words, is at maturity on the third 
day after tho day on which it is expressed to be payable. 

Section 23 provides for tho method of calculating the maturity 
when tho note or bill i» payable so many months after date, and 
Section 24 provides for such calculation when tho note or bill is 
payable so miny dnyi after date 

Section 25 enacts that whoii the noto or bill is at maturity on a 
day winch is a jmblic holiday, it shall bo deemed to fall duo on tho 
next prrmfjnj; business day 

Act of 1877, Art. 69 and Act of 1871, Art 68 — Sarnc ns nl>o>c 
Act of 1859 — No corrc‘poi)(lii)f; provision 

Article 69 — Note 1 

1 S« Soction 2 clin*e 2 anf< 

a/»i (1027) A I R 1927 ILinR 159 {ICO) 101 InJ Cas Cll, Siots 
I<mgitCo T I 2* CktUyitr rtrvi } 

2 (I'XI'l) 6 Horn L It 725 (727) Ilajte Jtaxim v .Yoor yiohnmt I ffotsein. 

Note 2 

1 (1015) A 1 R 1915 IjiIi 297 (297) 27 I C COS, .Yntiat SihjA r. Kttho An 
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It ha? lx*on licit! by the High Court of Madras that the dajs of 
grace ma> lie waived hj agreement betneen the inrtic? and that in 
such eases, time \mU run from the dale on which the note is cxiirossed 
to bo pajablo and not from the cxi>irj of the pcriotl of grace * 

3. Payable at a fixed time after date. — It lias been Iiold by 
the High Court of Madras that it is not necessary for the apjihcability 
of the Article that tlie note or bill should itself embody the stipulation 
as to the period of payment, but that oidcnce of a contract fixing 
such a period may bo admissible m eases nlicro the note or bill is 
silent on the {lomt ^ Of course, wbero tho noto or bill actually fixes 
a date, evidence showing that tho terms of tbo contract are diCferenfi 
IS not admissible under Section 91 of the Eaidonco Act * 


70 / On a bill of ex- 
change payable at sight, 
or after sight, but not at 
a fixed time. 


Three years. 


Synopsis 


When the bill 
is presented. 


1. Bill of exchange payable at eight. 

2. Bill payable after sight. 


1. Bill of exchange payable at sight. — The expression " at 
sight ” means, under Section 21 of the Negotiable Instruments Act 
1881, "on demand," so that a bill payable at sight is a bill payable 
" on demand ’’ But a bill payable at sight is provided for by this 
Article and a bill payable on demand falls under Article 73 i»/ro 
The starting yioints m the two Articles arc different On a first 
impression there appears to bo a redundancy beluccn this Article 
and Article 73 so far as a bill payable at sight is concerned But, as 
has been pointed out m tho Notes to Article 73 in/ra, there is really 
DO redundancy inasmuch as the two Articles provide for different 
classes of cases See Note 3 to Article 73 tnfra 

S pvyifihV iC/ifev’ — jTilvexinxjJSimr "xir 

a bill of exchange means "after acceptance,’ or "noting for non- 
acceptance,’ or "protest for non acceptance ’’ See Section 21 of tho 
Negotiable Instruments Act, 1831. 


Act of 1877, Article 70 — Same as above 
Act of 1871, Article 69 

ee On a bill of exchange payable at | Three years | XVben tbc bill >s pre- 

ot after sight I I sented 

__ Act of 1859 — Ko correspondjDg provision 


(1914) A I R 1914 Mad 430 (431) 23 1 C 431, Tadiappa T Sutromnnian 

Note 3 

1 (1920) AIR 1920 Mad 460 (487, 488) 56 Ind Cas 384, Pennusamy Chelly^ 

T Vellore Coinmernal Rntil iW 

2 (1919) ^ I R 1919 Cal 347 (349) 51 I C 945, Co&intfa Kumor v. Pan 

Chandra 


Article 69 
Notes 
2-3 
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Bill payable at or after sight 


Article 70 
Notel 

Article 71 


Article 72 


Under Section 61 of the said Act, a bill payable after sight must 
be presented to the drawee for acceptance and subsequently presented 
to the acceptor for payment 


7 1 On a biE of 
exchange accepted 
payable at a particular 
place 


Three years. 


When the hill 
is presented at 
that place. 


i. Scope of Article. — The Article applies to suits on bills which 
have been accepted with a qualification as to the place of payment 
In such cases time under this Article runs from the date when the 
bill IS presented at that place for payment 

In Rowe v Young,^ whore a bill of exchange was “accepted pay 
able at the bouse of P A Co it was held that the holder was bound 
to present the bill at the house for payment in order to charge the 
acceptor Referring to this decision, Schwabe, C J , observed m 
Secretary of State v Radktka Prasad^ as follows “It is true, as 
pointed out by Coutts Trotter, J , that that particular rule has since 
been altered by statute (in England) but the principle of the decision 
18 , in my judgment m no way thereby affected, and I consider it 
directly in point Further, it is worth observing that there has been 
DO similar statutory alteration of the law in India ' 

Where a promissory note or bill is payable at two jilaces it 
can be presented at either of the places ’ 


7 2. t On a bill of ox* 
change or promissory 
note payable at a fixed 
time after sight or after 
demand. 


Three years. 


When the 
fixed time 
expires 


^ Act of 1677, Article 71 and Act of 1871, Article 70 
8tmo as abo\e 
Act of 1659. 

No corrc^pondiDg provision 

^ Act ef 1877. Article 72 and Act of 1671, Article 71 
Simo av abovo 
Act ef 18S9 

No corrcipotidiRg provision 


Article 71 — Note 1 

1 tlP20) 21 R n 01 t'X’ 07) » inigh BOI 2 Brod & B 105 (IBO) 

2 (1921) AIR 1023 Mad m (BTO) 40 Haa 259 74 Ind Cat 785 

3 (1920 A I Jl i02r 37* 1 7W (70r) ot lad Ca* 3U, ChegjanmuU Sotreftr r 

itanitln Vudnlutr 

{101C)lTRRfll{r44) X81CiroUNI*313. /JcfcMnyv Cower 
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1. Scope of the Article. — .Tlio expression “after siglit” means, 
in a promissory note, after presentment for eight, and in a bill of 
exchange, after acceptance, or noting for non acceptance, or protest 
for non acceptance (Section 21 of the Negotiable In^umonts Act, 
18S1) 

As to the mode of calculating maturity in cases of notes and 
bills payable, a statetl numlier of days or months after date or sight, 
see Sections 23 and 24 of the Negotiable Instruments Act, 1881 

The xvords “ after demand *' do not mein the same thing as “ on 
demand,” but mean after nclMai demand In Thorpe \ Coomle (or 
Bodth),^ where a bill was payable two years after demand, it was 
held that the statute did not run until the tuo years after demand 
had elapsed In Afoore v Petchell^ where the note was payhle at 
“six months' notice," it was held that time did not run until the 
SIX months' notice was given and had expired 


73/ On a bill of 
exchange or promissory 
note payable on demand 
and not accompanied by 
any "writing restraining 
or postponing the right 
to sue. 


Three years. 


The date of 
the bill or 
note. 


Synopsis 


1. Legislative changee. 

2. “On a bill of exchange or promissory note.*' 

3. *‘Payahle on demand,” meaning of. 

i. “Writing restraining or postponing the right to sue.*' 
5. Compntation of time. 


1. Legislative changes. 

1 Act 14 of 1859 made no special provision regarding limitation 
of suits on bills of exchange, or promissory notes payable on 
demand, and consequently soch suits were governed by 
clause 16 of Section 1 of that Act, under which a period of 

Sft Act of 1877, Artitfl« 73. 

Same as abo?£. 

Act of 1871, Article 72. 

Columns one and tTro, same as above, the thud column vras . — When the 
demand is made 

Act of 1859. 

17o corresponding pfoVisiOQ 

Article 72 — Note 1 

1 (1620) 29 RR 485 (480) 8 r>owlABrS47 Rj-&XrooSS8 
2.(1850) 111 RR 310(316) 22 Bear 172 


Article 72 
Note 1 


Article 73 


Xiim 82 
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Note or biiiE payable, on demand 


Artlole 73 
Notes 
1—2 


limitation of six years from the accrual of the cause of action 
was provided for all cases not specifically provided for by that 
Act Under tho English law, the cause of action m the case 
of bill^and notes payable on demand arose on the date of ike 
instrument and not from tho time of demand and this view 
was generally followed b> the Courts in India ^ 

2 Act 9 of 1871 introduced a change in the law, by providing 

in Article 72 thereof a period of three years for such suits, the 
starting point being the date of demand This w as a departure 
from English law and tho Article had been founded on a 
misapprehension of English law * • 

3 The Article was amended to its present form by Act 15 of 

1877 and tho old rule of English law as to the cause of action 
m such cases was restored, limitation being thus computed 
from the date of the instrument 

2. "On a bill of exchange or promissory note." — This Article 
applies only where the suit is on a bill of exchange or promissory 
note It has no application to suits based on other causes of action 
Thus, a suit against the endorser of a promissory note,^ or against a 
surety for a debt due on tbe noto,^ is not a suit on the note and is not 

Article 73 — Note i 

1 {1670) 7 Bom H 0 B O C 30 (38), Jeaunnxssa LndU Stf/am v Vanikji 

Sharulji 

(1660) 3 All 340 (341), Ranst Dhar v JIarsakax 
(1670) 1 Bom S05n (307) 1 Ind Jut 183a Ramachandra v Nome 
(1679) 4 Bom 230 (234) 5 lod Jut 00, ffotind v Bahajx 

(1673) 7 Mad H 0 B 288 (288), itotalalalla Nagnnna v Pedda Narappa 
(1874) 7 ifad U C B 29S (800), renkataramamer v Maxiehe Reddy 
(1874) 7 Mad HOB 392 (394), Chin«a»amy Iyengar v Gopalaehary 
(167G) 1 Mad SOI (903) 1 lad Jut 730. Nadkaiaxx y Athuda 

[But •«« (1873) 10 Bom II 0 R 487 (490) Shxthhax v 

Faltetxnq Jiathubhai (It was doubted whether this rule was 
applicflUo to Hiodusaiid Muhammadans in respect of hnndxcs 
and notes drawn up in forms usual in India ) 

(1672) 17 Suth W R 87 (88) Poorrxaehxinder Dull T Copal Chwider 
This (In the case of promissory notes payable on demand cae 
cuted t>y Iliodns, time runs from the date of demand ) 

(1671) 7 Bcng L R 489(490) IC Buth W R 104, Dramamayxdasx v 
Abhat Charon Chov-dhry (By Hindu law a demand would bo 
necessary — Per Norman J ) 

(1871) 0 Deng L R 292 (295), Vunsltx Abdul Afi v Taraehand Chose J 

2 (1678)2 Cal L R 420 (427). Omirfolnll Dry T A Jlaicell 

(1873) 10 Bom H C B 487 (469), ^/ittMint v Fatlesing .Vnffiu 

bhax 

(1879) 4 Bom 87 (89) 4 IndJur67C lehhashanler ShiishMler y JxtUa 

[See (1876 80) 2 Mad llS (110) 3 Ind Jur 415, Api'asann V Aghx 

tanda ] 

Note 2 

1. (1925) AIR 1925 Mail 132 (132) 60 Ind CmO'il.Jagannadhay Lakshuiana 
2 (191fi)A 1 R 1918 Cal 707 (709) 89 Ind Cas 705 41 Cil 979 Ilrojn'dra 

Aiiwre y JlxndtutOH Co-oprraltxe Imuraiice Co (Caii«<' of action 
triw's only on de/ttult of principal del tor, llioufili tho difaitll may 
occur at (Iio ume time a* the promisKor) note Art C5 or^rC 115 
Bpplie* ) 
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governed by this Article It has been held bj Iho Bombvj* Iligh Court 
m the undermentioned ca<:c’ that a amt against a Hindu son to cnforco 
his Hindu law liability to paj his father’s promissorj noto debt is 
go\erncd b) this Article, tbo reason given liciog that the suit against 
tho son 13 ba^ed on tho same comm o/nction as that against the father 
A different view was expressed bj the High Court of Allahabad 
in Narsingh iltsra \ Laljt iltsra * In that case, tho obligee under 
a bond executed b^ tho father brought a suit against tho sons to 
enforce tho debt duo on tho bond Tbeir Lordships observed "Wo 
wish to point out that the suit against tho sons of tho deceased 
debtor is not based upon any contractual relation between thorn and 
the plaintiff, but is an obligation imposetl upon them b> virtue of 
their status as sons of a Hindu father ’ Accordingly thoy applied 
Article 120 to tho suit and not tho Article that would bo applicable 
to a suit to enforce tbo bond It is submitted that tbo Bombay view 
is not correct 

3. "Payable on demand, " meaning of. — It has been seen in 
Note G to Article 59 ante that the words “on demand” have, under 
the English Common Law, a technical meaning, whereby money lent 
and repayable on demand is {layable at once and without demand ^ 
The Legislature has adopted this moaning in respect of transactions 
falling witbm this Article’ and Article 59 ante It has not adopted 
this meaning in respect of transactions falling within Article 60 
In the case of transactions not falling witbin these Articles whore 
the words "on demand” are used, there is a difforonco of opinion 
as to whether they bear the same meaning as m the English law. 
Bee Note 6 to Article 59 and the Notes to Articles 75 and 80 tn/ra 
alu (1932) A^I R 1032 Oudh 286 J40 Ind Cos 4^, 


3 (1931) A I B 1931 Bom 542 (544) 135 Ind Cas 804, LaUhman t 

Doda 

4 (1901) 23 All 200 (209) 1901 All W N 34 

Note 3 

1. (1620) 2 Brod and BIOS (180) 2 Blig 391 21 R R 91. iJove ▼ Foun? 

(1890) 59 L 3 Ch 709 (711) 44ChDC27 G3 L T 19 38 W R (Eng) 617, 
Frflneis v Bruce 

(1S37) 2 31 & W 461 (4C4) 1 M & H 69 1 Jur 433 6 I, J (K b) Ex 121 
46 B B 646, Norton t Ellam 

2 (1923) A I R 1928 Bom 35 (42) 62 Bom 88 107 Ind Cas 257 (P B), Gnnpal 
T Sopana 

(1026) AIR 1926 Bom 241 (241) 94 Ind Cas 21 SO Bom 2C6, Framrot ▼ 
Mahomad 


V JoJtnson 

(1876) 1 Bom 305n (307) 1 Ind Jut 133n, Bama«%andm v 5otna 
(1880) 4 Bom 230 (234) 6 Ind Jut 90, r*n«yal Gonnd t Babajt 


Article 73 
Notes 
2—3 
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Note or bilii potable on PEiiAND 


Article 73 
Kote 3 


A promissory note or bill of exchange, in -which no time is fixed 
for payment is, under Section 19 of the Negotiable Instruments Act 
1831, payable on demand*® It has accordingly been held that a 
suit on an instrument of this kind is governed by this Article ^ 

Under Section 21 of the Negotiable Instruments Act, the expres 
sions "at sight and “on presentment," when used in promissorj 
notes and bills of exchange, mean "on demand The High Court of 
Calcutta has held, appljing the above meaning that a promissory 
note payable at sight is a promissory note payable on demand 
within the meaning of Ibis Article and that therefore a suit there 
on 13 governed by this Article It has however held that a hill of 
exchange payable at sight even though it be equivalent to a bill of 
exchange payable on demand, is not governed by this Article but by 
Article 70 * The reasoning of the decision is not clear If the words 
"at siglit ’ have the same meaning as the words "on demand" in 
this Act also, there appears, on a first impression, to be a redun 
dancy between Article 70 and this Article so far as a hill of exchange 
pajablo at sight is concerned On a closer consideration, however, 
it seems to ha clear that the Articles really prescribe the period of 
limitation for two different classes of cases This Article applies to 
suits where the claim does not depend upon a presentment for 
payment while Article 70 opplies to suits where the claim is not 
sustainable unless a presentment had been made for payment Thus, 
where a bill of exchange is payable on demand or at sight and the 
suit IS against the drawer of the hill, this Article will apply No 
presentment is necessary in order to make the drawer or maker 
liable* If the suit is against the acceptor or dratiee, the Article 
applicable would lie Article 70, inasmuch as m such cases no hahi> 
lity at all arises on the iiart of the defendant unless n presentment 
for payment had Iteen made 

It has been hold in the case noted below® that in determining 
when a negotiable instrument payoblo on demand ‘ became payable’ 
within the meaning of Section 9 of the Negotiable Instruments Act, 
the principle adopted in the Limitation Act, namely that such 

(1870) 7 Bom II C R O C 3C (38), Jrawnuw T adU Degam v Manikp 
KhaTUtjx 

(18CS) S ^lad K C R 472 (472), Ilemfammal v, ITnnuman 

(1931)AIRJ011CalJ40(H2) 58CuI 290 130 Ind Cas 131, 

Y liadhn BuUat Ann^ra, 

[See (1917) AIR 1917 Pat 831 (514) 2 Pat L Jour 151 40 Ind Ca* 
3S0 JiithuncJuind v. tudh Biltart Ant ) 

2.1 S^<-(l91fi)A I n 1918 Mad 317 (1l8) 45 Ind Cai 22, f;o/>nIn<-tinmr t 

Vdiytippr* Chetly 

1 (1811) IfiSl Bom PJ 112, Jlni lLnji6rt Y Derabhai 

4 (1921) A I R 1924 Cal lOTS (KKT) Bl Ind Ca» 475 Diirga Prasad Sen v 

Kah Charan Aiehmt 

5 (1929) AIR 19^9 liflh 210 (241, 212) 10 r*ah 755 115 Ini Ca« 

OhnntnTalY Karam Chanit 

r (1921) AIR 1921 Cal 302 (102) CO In I Ca« 910 47 Cal eri, D K Shaha 
it Ca Y Pengat Kalumal Bant fit 
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instruments aro injablo at onco and without demand, cannot bo 
ayiilicd 

4 "Writing restraining or postponing the right to sue. " — 
The Article applies only to suits on bills and promrssorj notes pay- 
able on demand, but winch aro not accotninmcd by any writing 
restraining or iwstiwning the right to sue It impliedlj recognises 
that such an agreement, if made, would bo \*ahd and enforceable at 
law and docs not destroy tbo negotiable character of the bill or note ^ 

A bill or note accompanied bj such a writing as tiiat referred to 
abo\o cannot bo governed by this Articlo but will bo go%ernod by 
Article 60 tnfra * Thus, a promissorj noto stating I shall pay you 
whonc\er you may demand after attaining majortty"^ or a promts, 
sory’ noto " payable at any time within six years on demand ' * is not 
one within this Article Under the Act of 1859, tbo jieriod of limita- 
tion was reckoned from the date of the accrual of the cause of action 
and consequently it was hold that limitation for a suit on a promts- 
sory note "payable after six months whenever the payee should 
demand the same" commenced to run, not from the date of the 
note, but only from tbo date of expiration of six months after the 
date of the note ‘ 

In order to take the case out of this Article tbo agreement must 
be m iirtting An oral agreement to postiione the date of payment 
will not take the case out of the application of the Article ® A mere 
expectation that the demand will not be made for a certain period, 
however reasonably entcrtaioed, is not an agreement and will not 
render this Article inapplicable ^ 

It IS, however, not necessary, to take a cose out of the applica 
tioD of this Article, that the agreement should have been executed 
simultaneously with the note or bill Where an application to a 
bank for a loan mentioned six months as tho jwriod of rejiay mont of 
the loan and, the application being accepted, the defendant executed 
a promissory note payable on demand, it was held that time ran 
only from the expiry of six months stated m the application ® Where 

Note 4 

1 (1017) AIR 1917 Mad S39 (541) 32 Ind Cas 8C9 39 Alad 129 (F B), Anna 

malat Chetty t Velayudu Nadar 

2 (1917) AIR 1917 Mad 539 (541) 32 Ind Cas 809 39 Mad 129 (F B), Anna 

malax ChtUy v Velayudu ^exfar 

(1920) AIR 1920 AU 353 (353) 42 All 55 52 Ind Cas 235 Jwala Prasad 

T Shama Charan 

.• . TS/I 


■ Khar 

6 (1920) AIR 1920 Nag 194 (195) 90 Ind Cas 378, St Jamu t iTd Ibrahtm 

(1917) AIR 1917 Mad 639 (541) 82 Ind Cas 809 39 Mad 129 (F B) Anna 

malax Chetty v Velayudha Nadar 

7 (1886) 3 Bom 11 C R O 0 153(157) Poyal BanXo/ Indxa y Uomasjx Khar 

sedjx 

8 (1920) AIR 1920 Mad 4SG (457) 50 Ind Cas SS4. Pontiusami t rtllore 

Commerexal RsnK Lid 


Article 73 
Notes 
3^4 
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Note os biiiL patable on DEirAND 


Arilold 73 subsequent to the date of the promissory note payable on demand, 

Notes the maker paid interest in advance up to a particular date on 

4 — S condition that the holder should make no demand until that date, 

it was held that the transaction amounted to a substitution of a new 
contract and that time for enforcing the same began to run from 
the time fixed therein* 

5. Compatation of time. — -Section 12 sub section 1, ante embo. 
dies the general principle of law that in computing the period of 
limitation prescribed, the date from which such period is reckoned 
shall he excluded * In computing the period, therefore, for a suit 
governed by this Artide the day on which the bill or note was exe 
cuted must be excluded Thus, if a promissory note is executed on 
7th May 1907, that day should be excluded and so excluding it, the 
three j ears’ period of limitation will expire on the midnight of 7th 
May 1910 * 


Article 74 


74/ On a 
prom i ssoryi 
note or bondi 
payable by in- 1 
stalments. 


Three years. 


The expiration of the 
first term of payment 
as to the part then 
payable; and for the 
other parts, the 
expiration of the 
respective terms of 
payment. 


Synopsis 

1. LegisIatlTe changes. 

2. Scope. 

3. Registered bonds. 


1. Legislative changes. — There was no provision correspondiog 
to this in the Act of 1859 but clause 10 of Section 1 of that Act was 
applied to such cases and each instalment was regarded as furnishing 
a cause of action from which limitation would run ^ 

« Act of 1877. Arttclo74 and Act of 1871. Article 74. 

Banie above 
Act of 1SS9. 

J»o corTrepooding provision 

0 (187C1 1 Bom 603 (505) NalhaJItrOy Janardhan IlatnchanHra 

Note 5 

1 (1871) 8 Bcng L R 21 (20) 10 Butb W R 0 C 1, Tarachand Ghose v Sruns ) » 

Ahdul Alt 

(18C0) r Bom II C R A G 61 (63), /alihiimOH Srtllnirdw v Jlanu Stdojt 

2 (1012) 19 Ind Ca» 674 (6"6) (1912) Upp Bur Rul llC, Poltnr J/* 

SliOn A M 

Article 74 — Note 1 

1 (ipr5)2 Suth W R 89 (39) Fnatootlak Chotedhry r Ht rro C/iMitd<T £M 
(r*ch InsUlmrntof a Klstbandoo ns It isxrotnci due coiisIUuIm » 
esu’'" of nctlAit ) 
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2. Scope. — Tho general prmetpio adopted in the Act is that 
^Thcro tnone) is payable on n ]>articuiar date, tttno for a suit for its 
xeco\erj will run from that date This principle will npplj toinstaU 
ment bonds also, and this \rticlo accordingly provides that time 
will, in rcsixjct of each instalment, run from tho date on which 
such instalment falls due Fartics cannot, in fact, contract them, 
selves out of tho law of limitation by providing that though an 
instalment is duo on a particular date, tho creditor may unit till 
tho dato of the last instalment Notwithstanding any such contract, 
timo will, in respect of each instalment, run from tho dato on which 
it falls due and tho creditor cannot recover instalments duo beyond 
three years of tho suit * 

Article 75 i»i/ra also applies to suits on instalment bonds, but 
two conditions are necessary to bo satisfied before it can bo applied — 

1 Tho bond must provide that if default bo made in payment 

of one or more instalments, tho uhole shall become due 
This is made clear by column 1 of tho Article 

2 Such default must /latc been made causing tho whole omount 

to fall due* and should not have been waived by the 
creditor This is clear from the words “wlien the default 
IS made" etc , m the third column of the Article 
The Article (i o Article 75} will not apply unless both the condi* 
iions are satisfied Thus, where the bond contains a default clause, 
but there has been no default, or where, though a default has 
been committed, it has been watted, a suit for tbe instalments that 
have accrued due would not bo governed by Article 75, but only by 
Article 74 

This Article is thus a general Article applicable to all suits on 
instalment bonds except where they fall witbm the applicability 
of tho special Article 76 Where however. Article 75 applies then 
Article 74 will not apply* in accordance with the general rule that a 
special provision will prevail over a general one 


[See also (1864) 1 Suth W R m (122) ilt JUwnna Jhvnna homuar 
V Laljee Roy (Three years limitation, as provided by Cl 10, 
8 1 Act 14 of 1859 IS appLcable to a suit under an instal 
ment bond the limitation commeDcing from the dato of the 
last unsatisfied payment )] 


Note 2 

1 S« (1934) A I R 1934 All CGI (GC9) 151 Ind Cas 585 (F B), /otcaliar Lai v 

llathura Prasad 

[5re also (1915) A 1 R 1915 Mad 979 (982) 21 lod Cas 24 (26) 88 
Mad 374 Stlarama Cheltj'v Jirtshnasamt CAedy ] 

2 (1932) AIR 1932 Nag 1 (2) 28 Nag L R 44 135 Ind Cas 414 (F B), 

Fishicanafli v Sadasktta 

[See also (1934) AIR 1934 All C61 (CCS) 151 Ind Cas 5S5 (F B). 
Jatcahar Lai T Mathura Prasad] 

8 (1934) AIR 1934 All 661 (667) 151 Ind Cas 585 (F B) Jatcahar Lai T 
Mathura Prasad 

(1932) A I R 1932 Nag 1 (2) 28 Nag !• R 44 135 Ind Cas 414 (P B), 

rtshtranalhv SadasAua (Oreirnling A I B 1927 Nag 23 Art 75 
must not construed so as to conflict wilb Art 74 ) 


Article 74 
Note 2 
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Note or biiiI, pvtaelf on i 


Artlcla 73 subsequent to the date of the i)romissor\ not i 
Notes the maker paid interest m advance uj) to ) 

^ — S condition that the holder should male no den i 1 

it was held that the transaction amounted to ' 
contract and that time for enforcing the i 1 
the time fixed therein ® 

B. Computation of time. — Section 12 \\ 
dies the general principle of la« that in i 
limitation prescribed, the date from nl i li 
shall bo excluded* In computing tl n j 
governed by this Article tho daj o i v 
cuted must be excluded Thus if i | 

7th May 1907, that day shoull 1 « c 
three j cars’ period of hmitatioi il 
May 1910 ^ 

Article 74 74.* On n Throe 

promissory 
note or bond 
payable by in- 
stalments 


1. Lcf'isl''’ 
to thii in t' 
njij lio 1 1 
a can r 


3 ( 1 

(1 1 
2 (I'll J I I W 

Tl 

r (IPr'i) 2 S Jt!» \ 1 J ( 

(I Dcti t tef I I 

riu*. p( optinn ) 
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2. Scope. — Tho general principlo adopted in tlio Act 13 that 
■where money is pajablo on n particular date, time for a Buit for its 
recover} will run Irom that date This principle will applj to instal 
ment bonds also, and this \rticlo accordiDgl) provides that timo 
will, m rcsi>ect of each instalment, run from tho dato on which 
such instalment falls duo Forties cannot in fact, contract thorn- 
selves out of tho law of limitation bj providing that though an 
instalment is duo on a particular dato. tho creditor ma> natt till 
tho dato of the last instalment Notwithstanding an> such contract, 
time will, in respect of each instalment, run from tho dato on which 
it falls due and tho creditor cannot recover instalmonts duo boyond 
three years of tho suit * 

Article 75 t«/ra also applies to suits on instalment bonds, but 
two conditions arc necessary to bo satisfied before it can bo applied — 

1 The bond must provide that if default bo made in payment 

of one or more instalments, tho tiholc shalt become due 

This IS made clear hy column 1 of tho Article 

2 Such default must haie been made causing tho whole amount 

to faU due’ and should not have been watted by the 

creditor This is clear from tho words when the default 

ts made etc , m tho third column of the Article 

Tho Article (t 0 Article 75} will not apply unless both tho condi- 
tiODS are satisfied Thus where the bond contains a default clause, 
but there has been no default, or where though a default has 
been committed, it has been watted, a suit for the instalments that 
have accrued duo would not bo governed by Article 76, but only by 
Article 74 ^ 

This Article is thus a general Article applicable to all suits on 
instalment bonds except where they fall within the applicability 
of the special Article 75 "Where, however. Article 75 applies then 
Article 74 will not apply* in accordance with the general rule that a 
special provision will prevail over a general one 

also (1661) 1 6atb W R 121 (122) SIl Uvnna Jkunna Koonwar 
V haljie Roy (Three years limtULlioo provided by Cl 10, 

S 1 Act 11 of 1869 IS applicable to a suit under an instal 
ment bond the limitation commenciDg from the dato of tho 
last unsatisfied payment )] 

Note 2 

1 Ste (1934) AIR 1931 All COl (003) 151 Ind Cas 585 (F B) Jaicahar Lai v 

Mathura Prasad 

[See also (1915) AIR 1915 Mad 979 (982) 21 Ind Cas 21 (20) 88 
Mad 374 Sxtarama Cketlg r Krtshnaaann Chetty} 

2 (1932) AIR 193'> Nag 1 (2) 28 Nag I, R 44 135 lad Cas 414 (F B), 

FiiAtconalh v Sadashxra 

[See also (1931) AIR 1931 All 6C1 (CCS) 151 Ind Cas 535 (F B), 
Jawahar Lai v Mathura Prasad ) 

3 (1934) AIR 1934 All 661 (CC7) 151 Ind Cas 585 (F B) Jaxcahar Lai r 

Mathura Prasad 

(1932) A I R 1932 Nag 1 (2) 23 Nag I, B 41 135 Ind Cas 414 (P B). 

TuliiranolhT Sadaalitra (Onenuluig A I B 1927 Nsg 23 Art 75 

most not be construed so as to conflict with Art 74 ) 


Article 7i 
Note 2 
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Note ob bill payable on demand 


Article 73 subsequent to the date o£ the promissory note payable on demand, 

Notes the maker paid interest in advance up to a particular date on 

^ — 3 condition that the holder should make no demand until that date, 

it was held that the transaction amounted to a substitution of a new 
contract and that time for enforcing the same began to run from 
the time fixed therein ® 

fi. Computation of time. — Section 12 sub section l,an<eembo. 
dies the general principle of law that in computing the period of 
limitation prescribed, the date from which such period is reckoned 
shall be excluded ^ In computing the period, therefore, for a suit 
governed by this Article the day on which the bill or note was exe 
cuted must be excluded Thus, if a promissory note is executed on 
7th May 1907, that day should be excluded and so excluding it, the 
three years' period of limitation will expire on the midnight of 7th 
May 1910 * 


Article 74 


74.’*' On a 
promissory 
note or bondi 
payable by in- 1 
stalments. ' 


Three years. 


The expiration of the 
first term of payment 
as to the part then 
payable; and for the 
other parts, the 
expiration of the 
respective terms of 
payment. 


Synopsis 

1. Legislative changes. 

2. Scope. 

3. Begistered bonds. 


1. Legislative changes. — ^Thcro was no provision corresixindiDg 
to this in the Act of 1859 but clause 10 of Section 1 of that Act was 
applied to such cases ond each instalment was regarded as furnishing 
a cause of action from which limitation would run ' 


« Act of 1877. Articlo74 *ni Act of 1871, Article 74 
Same as sbovc 
Act of I8S9. 

No correspoodiog prorision _ 

9 (187C) 1 Botn 503 (505) Nathalhra'y Janardhan Ttamehandra 

Note 6 , 

1 (1871) 8 IVns L R 21 (2C) 10 Suth W R 0 0 1, Tarachnnd Chou v » 

Abdul AU 

(16C9) G Horn II 0 R A C 51 (53), LaUhuman harnm v Ran« Stdojt 

2 (1912) 18 Ind Ca# 674 (576) (1912) Upn Bur Rul HC. Aya Pa 1 m r ilt 

Sian A II 

Article 74 — Note i 

1 (1W5)2 Suth \\ R 89 (89) /’nalaolIaA Chotedhry r Jlurro Chundff 

(rnehlnitatnicotof a Kiitbundro a* It lujcomc* due conilituti’i ft frc«U 
ca««o of action ) 
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2. Scope. — Tho general pnnciplo adopted in the Act is that 
%vhcro money 13 paj aUo on a imlicular date, time for a suit for its 
rcco^c^J ^Mll run from that dato This jirinciplo Mill apply to mstal. 
ment bonds also, and this Article accordiogl) proMdes that timo 
will, in rcsi>oct of each instalment, run from tho dato on which 
such instalment falls duo Parties cannot, in fact, contract thorn, 
selros out of tho law of limitation providing that though an 
instalmont is duo on a particular dato, tho creditor maj v.att till 
tho dato of the last instalment Notwithstanding any such contract, 
timo will, in respect of each instalmont, run from tho dato on which 
it falls duo and the creditor cannot recover instalments duo beyond 
three 5 ears of tho suit * 

Article 7f) xnfra also applies to suits on instalmont bonds, but 
two conditions are neccssarj to ho satisfied bofore it can bo applied — 

1 The bond must provide that if default be made in payment 

of one or more instalments, the whole shall become due 
This IS made clear by column 1 of tho Article 

2 Such default must hate been made causing the whole amount 

to fall due* and should not have been waned by the 
creditor This is clear from the words “when the default 
IS made' etc , in the third column of the Article 
The Article (t 0 Article 75) will not appl> unless both the condi. 
tions are satisfied Thus, where tho bond contains a default clause, 
but there 7ias been no default, or whore, though a default has 
been committed, it has been watted, a suit for the instalments that 
have accrued due would not be governed by Article 75, but only by 
Article 74 

Tins Article is thus a general Article applicable to all suits on 
instalment bonds except where they fall witfam the applicability 
of the special Article 76 Where, however, Article 75 applies, then 
Article 74 will not apply* m accordance with the general rule that a 
special provision will proiail over a general one 

[Seeai ‘ " . 


Note 2 

1 See (1934) AIR 1931 All CCl (CC3) 151 Ind Cas 5B5 (F B) Jauahar Lai 7 

ZlalhUTa Prasad 

{See also (1915) AIR 1915 Mad 979 (932) 21 Znd Cas 21 (26) 38 
Mad 874 Sildrama Chetty t £mfcn4uamt CheUy ] 

2 (1932) A 1 R 1932 Nag 1 (2) 28 Nag L B 44 135 Ind Cas 414 (F B), 

Ptslitranaffe v SadashMa 

[See also (1934) AIR 1934 All C61 (CCS) ISl Ind Cas 5S5 (F B), 
Jatcahar Lai v Mathura Prasad ) 

8 (1934) AIR 1934 All CCl (GG7) 151 Ind Cas 535 (F B) Jatcahar Lai t 

Mathura Prasad 

(1932) AIR 1932 Nag 1 (2) 28 Nag I. B 41 135 Ind Cas 411 (F B), 

Ttslitrana/h V Sadashiva (Oremiluig A I R 1927 Nag 29 Art 75 
must not be constracd so as to conflict with Art 74 ) 


Article 7i 
Note 2 
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Note or RO^P payable by IhSTALMENXS 


Article 74 
Note 2 


niiistrattons. 

1 An instalment bond proMded that on default of payment of 
certain instalments the nbole amount should become due 
Such default was committed and there ^^as no waiver thereof 
More than three > ears after the default, the obligee sued for the 
instalments which would have accrued due within three jears 
of the suit It was held that the case clearlj fell within 
Article 75, that therefore Article 74 did not apply and that 
time baMng begun to run from the date of default, the suit 
brought after three years thereof, whether for the whole 
amount or for a fractional part thereof, was barred * 

The High Court of Lahore has, however, held in a similar 
case that Article 74 may be applied and a decree granted to the 
creditor for instalments that have fallen due withm three y ears 
of the suit The ground of the decision appeal's to be that the 
creditor lias an option to sue immediately after default or to 
itait till the last instalment This view has been dissented 
from by the Allahabad High Court m JauaharLal v Mathura 
Prasad*^ and, it is submitted, does not seem to rest upon any 
principle 

2 An instalment bond provides that on default of four instalments 
the whole amount shall become due Three instalments are not 
paid and before the fourth instalment falls duo, the creditor sues 
for the three instalments UDi>aid The suit would bo governed by 
Article 74 and not by Article 75 inasmucli as the second condi 
tion for the applicability of Article 75 bas not been satisfied ‘ 

3 A agrees to pay Bs 99 m eighteen annual instalments There 
IS no default clause A suit for the mstatments accrued due 
would be governed by Article 74 Article 75 will not apply as 
the bond docs not provide that on default of one or more 
instalments the whole shall become duo ” 

4 A promissory note for Rs 30,000 provided that the promisor 
should pay the amount in monthly instalments of Rs 1000 
to the promisee The last of such jnyments was made in 
April 190G and thereafter the promisee refused to receive the 
instalments when tendered On a suit brought more than 

i (1933) AIR 1932 Nac 1 (2 8) 23 Nag L R 4i 135 Ind Cas 411 (F B). 
ruhircnolA T Sada)h%ta 

(1931)A I R 1931 All CCl (CGt) 151 Ind Cjs 585 (F B) Jttuakar L<tl V 
Mathura Pratad (If n caso (uUi witbin Art 75, creditor cannot fill 
Lack on Art 74 and ray that ho will give np a part of the nholo 
amount and claim only instalments and Uko adrantigo of Art 71 ) 
la (1937) AIR 1937 Lob 1 (2) IC9 Iml Cas 029, laial Tlaht v Cud hr 
Shah 

lb (1931) AIR 1931 All OTl (CH) 151 Ind Cst 565 (F B) 

5 (1931) A 1 R 1931 All CCl (0C7) JSl Ind Cas 685 (F 11), Jou-ahar lAl 

T Mathura Proiod 

C (192")ArRJO37Oadb530(639) 4 Luck ISO 121 Ind Cos 891, £7aur<i r 
J^imCfutran 

(16C9) 1SC9 I*on Re Bo Cl, Pan Zhiu r Vohur Stn^h 



KoTK on DO^D TATiAntL BY INSTALMENTS 


1305 


throe >cars after such refusal, it was held that inasmucli as the Article 74 
jiromtsoo refused the tenders, there was no default, that Notes 

consequently Article 75 did not appl), that Article 74 applied 2 — 3 

to the case and that the promisee could rcco\cr such instaK 
ments as fell duo within three years of the suit ^ 

5 An instalment bond dated 11th Scptomlicr 1017 provided that 
Bs 50 was payable m ten monthly instalments of Bs 5 each, 
provided that the whole shall bo payable on demand if any one 
of the instalments was not paid on the duo date A suit on the 
bond was filed on 4th July 1921 for the recovery of the whole 
amount duo on the bond with interest It was held that tbo 
plaintiff could roco\cr only the instalments that fell due witbm 
three years of tbo suit undw Article 74, i e after 4th July 
1918 Article 75 was held inapplicable inasmuch as the whole 
amount was payable not on default of the payment of the 
instalments, but only on demand It was also held that the 
option of making a demand was lost after the expiry of the 
date of the last instalment, so that the claim could only be 
considered to be for the instalments due under an ordinary 
instalment bond ^ 

3. Kegistered bonds. — A suit upon a registered instalment bond 
IS governed by Article 116 and not by this Article The reason is that 
Article 116 applies to all contracts in writing registered whether 
there is, or is not an express provision in the Act for similar 
contracts not registered * 


75. On a pro- 1 Three years I When the default is 
jnissory note or made, unless where 

bond payable by the payee or obligee 

instalments, waives the benefit 

which provides of the provision, 

that, if default be and then when 

made in payment fresh default is 

of one ftrmnre in- made in nes.nect nf 

stalments, the which there is no 

whole shall be due. | such waiver. 


^ Act of 1877, Article 75 

75 — On a promissory note or Three years When the first default is made 
bond payable by instalments nnless where the payee or ob- 

which provides that if default hgee waives the benefit of the 

be made in payment of one in provision and then when fresh 

fitalment the whole shall be default is made in respect of 

due which there is no eucb waiver 


7 (1915) AIR 1915 Mad 979 (932) 21 Ind CUs 24 (27) 38 Mad 374 Stlaranta 

Chetty V Srishnasamt ChtUy 

8 (1924) AIR 1921 Mad 310 (312) 77 Ind Cas 48, Penanan Chetty v Van 


appan Asart 


Note 3 


1. (1891) 16 Cal 50C (507) Dm Doyal SinjA T Copal Sanin A'oratn 


Article 75 
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I^STAI.MBN^ BOND WITH DEFAULT CLAUSE 


Article 75 


^Synopsis 


1. Legislative history. 

2. Scope of Article. 

3. The suit must be on a promissory note or bond. 

4. Snch bond or note most be payable by instalments. 

5. Bond or note mast provide for a default. 

6. There must have been a default. 

7. Article does not apply where default has been waived 

and fresh default has not occurred. 

8. Article, if applies where obligee has an option to demand 

payment. 

9. Article, if applies when, on default, whole amount is 

payable on demand. 

10. Starting point. 

11. Waiver, meaning of. 

12. Demand of overdue instalment is not waiver. 

13. Part payment of instalment or payment generally 

towards account is not waiver. 

14. Starting point in respect of surety for instalment bond. 

15. Question of waiver is one of fact. 

16. Onus of proof. 

17. Pleadings and waiver. 

18. Waiver of one default does not bar suit on second default. 

19. Default clause is not penalty. 

20. Registered Instalment bond. 

21. Instalment bond cresting charge on property. 

22. Punjab Loans Limitation Act, 1904, and this Article. 

23. Section 20 and this Article. 


Act «f 2871. Article 75. 


75. — On * rro'ni)^' 7 not«or 
bond pajsLle bj inflalmenU, 
which proTidn that, If dcfaolt 
U) tnado In [ajincol of one ia> 
fUlmcat, the whole ahall l« 
doe. 


Thtw jrari 


Tho time of the first default, 
unicsa where t ho pajcocf oblis« 
wairea tho benefit of tho prorl* 
aioo, and then when fresh de- 
fault Is made 


Act of 1859. 

Ko cormi^ndiog provision. 
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Other Topics 

AcceptaDCC of overdue !D»UlmcDt — ^Whether amounts to waiver See Note 11, 

Pts 4 to 0 

Applicability of Article— E&Mntials Soo Note 2 

Article not applicable to application for ciccution of Instalment decree 

See Note S Pt 1 

Instalment tnortgago bond See Note 21 

Interest payable on particular da tea— On default principal and intcrcit payable 
Immediatelv — Bond is not instalment bond See Note 4 Its 1 2 

Mere failure to sue is not waiver — Overt act necessary See Note 11 Pts 1 to 8a 
Principal debtor and surety Sco Note 14 

Befusal b} creditor to accept instalment — Nodcfinlt See Note 6 Pts 2 3 

\ erbal contract under which mouev pajabic lu instalments — Article is not 
applicable See Note 9 Pt 2 

\Naivcr — \\hctbcr to bo bilateral or unilateral transaction Boo Note 11, 

Pts 10 to 16 


1. Legislative history. 

1 Undor the Act o! 1859 there was no provision corresponding to 
this Article A suit on an mstaltnont bond with a default clause 
was m some cases, held to faU under Section 1 clause 9 of that 
Act ^ in some cases under Section 1 clause 10’ and m some 
cases under Section 1 clause 16 of that Act ’ As to the starting 
point it was held in some cases that it arose on default and 
that the running of time from that date could not bo arrested 
by the subsequent waiver b> tbe creditor of the default * A 
contrary view was taken in the undermentioDed cases’ that a 
waiver of the condition of forfeiture "puts an end to the cause 
of action which had accrued so that the bond is set up again 
as a bond payable by instalments and no cause of action under 
tbe condition arises until some fresh defanlt is made in pay 
ment of a subsequent instalment ’ 

2 Tbe last mentioned ] nnciple appears to have been given effect 
to by the Legislature in enacting Article 75 of the Act of 1871 
corresponding to the present Article Under that Article time 
was made to run from the date of tbe first default unless tbe 
payee or obligee waived tbe benefit of (be provision and then 


Article 75 — Note 1 

1 {1873) 5 N W P n C R 33 (38) UaSho Stngh t Thahxrr Prasad 

2 (1876)1 Bom 125 (181) (F B] Gumna Dauber Shet v Bksku Uartba 

(5 Bom H 0 B A C 85 Overruled ) 

3 (16C3) 1 Mad U 0 B 200 (210) Karuj>anna hayaky hallamma Nayak 


lah Moolah 

(1873) 5NWPHCB 35 (38) Had) o Stngh v Thakaor Perihad (Clause 9 
will apply ) 

6 (1869) 6 Mad H C B 198 (199) Srt Rajah Papamma Row Garu v ToUh 
Venkatya 

(1864) 1 Suth \\ B 169 (190) HulloJhur Bangal y C S Hogg 
(1870) 2NWPHCB83 (SI), Gyae Chundr /<ivahi<r 


Article 75 
Hotel 



1308 


Instalment bond with default cliuse 


irticle 76 when fresh default was made This gave rise to a doubt 

Notes whether there could be a waiver of the fresh default also ® 

^ ^ 3 This doubt was removed by the addition of the words “in 

respect of which there is no waiver ” in the third column of 
Article 75 of the Act of 1877 There was, however, a conflict of 
opinion arising from the words m the first column “ if default 
be made in payment of one instalment ” It was held in some 
cases that this Article would not apply to bonds where it was 
jirovided that on failure of two or more instalments, the whole 
amount shall become due' In other cases it was held that 
the Article or at least the principle thereof would apply to 
such eases ® 

4 The words “if default be made m payment of one instalment” 
have now been substituted by the words ‘ if default be made 
in payment of one or more lustalments ' 

2. Scope of Article. — It has been seen in Note 2 to Article 74 
ante, that that Article is a general Article applicable to all suits on 
iDstalment bonds and promissory notes and that this Article is a 
special provision applicable to a particular class of instalment bonds 
Where therefore this Article applies Article 74 will not apply, m 
accordance with the geneial rule of interpretation of statutes that 
a special provision will pievail over a general one See Notes to 
Article 74, ante 

In order that this Article may apply, it is essential that — 

1 the suit 13 on a promissory note or bond (Note 3) 

2 such bond or note is payable by instalments (Note 4) , 

3 such bond or note must provide that if default be made in 

payment of one or more instalments, the whole shall 
become due (Note 5) , 

4 there must have been a default m payment as provided 

by the note or bond (Note 6) , and 

5 such default should not have been waned (Note 7) 

3. The salt mast be on a promissory note or bond. — The 

Article applies only to suits It does not appl> to applications such 
as an application for execution of a decree payable by instalments 
Such applications would Iw governed by Article 175 or Article 183 
as the case maj bo ^ 

C (18S0)3 Mud Cl (Cl) I Ind Jur 557, St\ rMjah Salrachtrla v Sr\ Itsja 
SeUtrama 

(1874) C r H 0 B 88 (91), UniCoienanUd Serixee Bant r Kellcnnohun 
Ghou 

7 (1909) 4 Ind Ca*050 (957) (Lah) Ihjfath y Uaf» (Article 74 would apply ) 

(1921) AIR 1931 lAb 230 (281) Sxha Svxyh v SunJur Sxnyh 
(1901) 1901 Pun Ro No 74 (l^aps 23C) 1901 INin L R 111, Sobha r 
Juxnt Partab ] 

8 (1830) 3 ^lad fl (fl) 4 Zod Jar557 Sn llnjn •iatracherta r Sri nAjtiSfle 

rnmn (5 Mad H C R 193 (199). I o!lo«c<] ) 

(lOOf) 10 Oudh Ca» C (8), (/irdAflr* L«I V P I Lnb/xnli 

Note 3 

1 (1852) 4 All 83 (85) ISSl All W N 121, Ugrixh Sath ▼ Lay/inmant 
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Since tho Article tii)iilie«i onl> to suits on lands nncl promissory 
notes, it will not applj to suits on serial contracts under which 
money would bo pajablo in instalments* 

4. Such bond or note must be payable by Instalments — 
The \rticle apphos onl> where tho Ixind or note is payable by 
instalments A Ixind or note is “jiajahlo hy instalments wlion tho 
princtpnl oiTjownf thereof is payable hj instalnicnts and not wliero 
tho interest alone is payable on particular dates hut tho wiiolo of 
tho principal is paj able after a fixed date * In Dali v Stou ell * where 
a bond proridcd that tho principal amount would bo payable after 
three years, that interest would l)o |>a)ablo o\or) half >ear and that 
in tho event of failure to paj tho interest rcgularl> the principal 
as well as the interest would bo |>ayabte imracdiatol} Sir Robert 
Stuart, C J , observed “I am quite clear that tho bond sued on is 
not an instalment bond but a bond simply acknowledging the debt 
with interest pajable half j early, with a proviso that if not so paid, 
tho obligors should be liable to pa^ up the whole amount from date 
of such default, that is from the date of failure in pajment of 
interest and Spankio, J observed m the same case as follows 
"I am nob prepared to admit that the bond m suit is one payable 
bj instalments Tbero was no contract between tho parties that 
the sum borrowed should bo paid off by instalments tliat is to 
saj, there was no agreement that the money borrowed and secured 
by the bond should be repaid in certain portions at different times 

(1881) 7 Cal SO (CO) 0 lod Jut 32S As lutullah Dalai t KollyChurn Vslter 

2 (IS'S) 3 Cal CIO (GOO) 2 Cal L R 107. foytaslt C/iun<ftr Da$$ x Doj Koonto 
Sath Chundra 

Note 4 

1 (1679) 2 All 822 (828, 330) 4 led Jur 4C1. Ball v Slowell 

(1923) AIR 1923 All 1 (7) 45 All 27 CO Ind Cas 981 (F B) Shib Dayal t 
Meherban 

(1680) 5 Cal 21 (23) 4 Ind Jur 407 ATaratnbabu ▼ Govr% Period (Art C5 
applies to such cases ) 

(1929) AIR 1929 Sind 140 (144) IIC Ind Cas 881 Nenomal Jiamal t 
Chandumal Assannal 

(1923) AIR 1^3 Oudh 19 (20) 26 Oadb Cas 121 TO Ind Cas 85 Hortlal 
V Tkaman Lai (Art 75 was not applied ) 

(1917) A I R 1917 Oudh 181 (181) 40 Ind Cas 229 20 Oudh Cas 152 Amtr 
Jlatdar hhanx Dam Dat 

(1925) AIR 1925 Oudh 502 (504) 27 Oudh Cas 316 85 Ind Cas 280 Pherax 
T Pudax Pam 

(1915)AIR1915SindS7(37) 9 Sind LB 90 31 Ind Cas 479. T islimdds 
Badliuram v Jlotomal Dilomal (Art C5 or Art CC or Art C8 
applied ) 

X Tota Pam (Art C6 

* d Cas 628 Babu Lai v 

[See olM (1917) AIR 1917 Oudh 252 (253) 41 Ind Cas 423 Bahu 
Pam X Abdhoot SingJt 

(1921) AIR 19^1 All 104 (104) 63 Tad Cas 477, Jfala Tahat t 

Bhagvan Singh ) 

2 {18'9) 2 All 322 (3‘>8, 330) 4 Ind Jnr 461 
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3-4 
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Inteiest may not be a part of a contract between the imties to it 
If there is a condition m a bond that simple interest should bo paid 
at a certain rate, then it is as much pa> able by virtue of the contract 
as the principal It is a necessary incident to the original debt, but 
it Is not a part of the original sum borrowed It is the sum of money 
paid or allowed for the use of the money lent for a certain time at a 
hxed rate per cent. It is not added to the principal as a part of the 
original debt, but princijial and interest in case of failure to pay make 
up the amount due under the bond " 

6. Bond or note must provide for a default. — The bond 
or promissory note must, if the Article is to apply, provide that if 
default bo made in payment of one or more instalments, the whole 
shall become due Where there is no such default clause in the bond 
or note, this Article will not apply but only the general Article 74 ^ 

6. There must hare been a default.— Where, even though an 
instalment bond or promissory note does contain a default clause, 
but there has been no default by the defendant, a suit to recover 
instalments fallen due under it will be governed by Article 74 and not 
by this Article 

A mere non-payment of the instalments due is not necessarily a 
default within the meaniDg of this Article * Thus, where a bond 
proMdes tliat a certain amount is payable by monthly instalments, 
and that on failure to pay fixe instalments the whole amount shall 
become due, a failure to pay the first four instalments will not 
constitute “defaults” for the purposes of this Article Again, where 
the debtor is ready and willing to pay the instalments but the 
creditor refuses to accept H, it cannot be said that there is 'default' 
within the meaning of this Article * 

Where therefore no default such as is contemplated by’ this Article 
Ins been made, a suit for recovery of money duo on the bond or note, 
os the case may ho, would be goaerned not by this Article but by 
Article 74 In Sitaram Chetly v Krtshnasnamy Chetty,^ whore 
the obligor offered to pay the instalments on the dates on which 
they fell due, hut the obligee refused to accept them, it was held 
that there was no ‘default,’ that Article 75 did not therefore ajiply 

Note 5 

1 (1027) \ I R 1927 Oudb 519(539) 4 Lxick 4SO 121 Ind Cis 801, Ml Odura 
y JUin Charan (ilon>l | roTulctI thit the money due iiixlcr !t would 
Im psiy-ille within IB ycurs by 18 niiiiu'xl instAlmcnta ) 

(1801) C C 1' L It 21 (25) Padamsn V, Ainrti 

(lOJI) A I K 1911 AllCGl(fC5) 151 Ind Cjs 595 67 A1U09 (F U), 

Ldl y Mathura I raand 

Note 6 

1 (1016) A 1 R 1915 1141211 (219) 21 Iiid Cas 507, Silarama Chillj ». 

hruhnautriy thrlty 

2 (nt5)A 1 R 1915 Mad 211 (249) 21 Ini Cai 507, Silarana Cht“<i T 

KinhnisMny Cl *lly 

3 (1916) A I R 1915 Mad 211(217,219) 24 Ind Cai 507. (DcfiiiJt mu»’ h»»« 

occurrr<l ) 
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but that Article 74 apiilicd, so that tho obligee could recover the 
instalments that fell due ^^lkhln three years of tho date of the suit 
Sir Arnold \Yhite, 0 J , observed as folloivs — 

“It was contended for the apiicUant that default meant nothing 
more than non payment and that default was made m Juno or July 
190G I cannot accept this contention The dofondants sent cheques 
in May and June which were returned .... It is their case that at 
any rate up to the institution of the present suit they wore ready 
and willing to pay On these facts I am prepared to hold that 
there was no default within the meaning of the Article ’ 

And OldSeld, J , in the same case observed os follows — 
“Throughout these, the absence of completed payments has 
been tho result not of any failure, unreadiness or unwillingness on 
the part of the appellants but of the conduct of the resi)ondent alone 
The provisions for immediate recovery in the pro note sued on. 
Exhibit A, must be regarded as introduced for respondent s benefit. 
Tho construction of it required by apjiellant’s contention is that 
bo could at any time have secured the adVantogo of a special method 
of recovery though his debtors wore not in fault, and that cannot 
have been contemplated by either party to the contract It follows 
that the mere absence of completed payments, for which throughout 
appellants have not been responsible, cannot bo treated as equivalent 
to the default referred to in the first column of Article 75 ’ 

In Jawaharlal V Mathura Prasad* SaiMm^n C J observed 
as follows — 

“I can conceive of other cases also where although there is a 
bond with a default clause, the appropriate Article applicable would 
bo Article 74 Such an instance would be where tho suit is brought 
for the recovery of the instalment that has fallen due, aud before 
there is such a default as makes the whole amount become due In 
such a case, although the bond is a bond ]Kiyable by instalments and 
there is a default clause Article 74 would nevertheless be applicable * 
7. Article does not apply where default has been waived 
and a fresh default has not occurred. — Mhere a bond has a 
default clause and there has lieen al'»o a default but the default has 
been uaned and a fresh default has not occurred a suit on the bond 
would not bo governed by this Article but by Article 74 arile Tho 
reason is that the effect of waiver in such a case is to remit the 
inrties to tho same jKiaition as they would have been if no default 
had occurred, and consequently on the pnnciples stated in Note 6 
Article 74 and not this Article will ayiyily to such cases ^ A contrary 
4 (1931) t IR 1031 \ll CGI (CG") ISlIodCisSSS 57 UU09 (F B) 

Note 7 

1 (1915) ^ I R 1015 Mad 241 (’19) 21 Iiil Cas 50*, Silorama Cketty ▼ 
JvnsHnas'V'ny Chelty 


Article 7& 
Notes 
6—7 
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Article 7fl 
Notes 
7—8 


view namely that Article 75 will apply to such cases, was expressed 
in the undermentioned case* It is submitted that it is not correct 

8 Article, if applies where obligee has an option to demand 

’ There is a difference of opinion on the question whe 

ther the first column of the Article applies to cases of bonds and 
nromissor\ not®^ which provide not merely that on default of one or 
more instalments the whole amount shall become due but that the 
whole amount shall become due at the option of the obligee or 
■promisee One view is that, in such cases, the obligee or promisee 


within 3 5 ears of the suit under Article 74 of the Act * The general 
trend of opinion is however, contrary to the above view According 
to the general view there is no distinction between cases where the 
Ixind provides that the amount shall become due and oases where the 

2 (1339) AIR 1339 All 812 (812) 121 Ind Cas 272 Mt Kaunstlla v Dip 
(The decision is not also correct In holding that even though 
the pcii/rttenls alleged by the plainiiC were found to be untrue still 
the failure to sue w-ss a waiver ) 

Note 8 

1 (1937) A I R 1937 Lali I (2) 199 Ind Cas 959 Fnral Ilnht v Oud Jar Bhah 
(Reversing AIR 1939 Lah S70 } 

(1939) 193 Ind Cas 195 (199) (Lab) Kiindan Let r Tndar Sinj/H (Can sue 
for iostalrncnts within limitation ) 

(1933) A I R 1933 Lah 819 (819) 149 Ind Cas 891 C/ttiajju v Itanak 
Ptihfiih (Instalment bond giving promisee option to sue for whole 
amount In dcfinlt of any one instalment— Right to roahse amount by 
instalment is not lost by tulure to exercise option ) 

(18S3) 1883 Bom P I 330 If'irnfut v Sal^nshno (Suit after default based 
on default— Art 75 applies ) 

(190S) So All 123 (125) 5 All L Jour 72 1908 All W N 39 Ajudhta r 
Kurtjdl 

(1907) 20 All 431 (433) 4 All L Jour 339 1907 All W N 139 Ifahoraja of 
Dennrti v Valid Ham 

(1914) AIR 1914 All 129 (129) 23 Ind Cas 830 Hohra Uofi Tlam v Lol 
Khnn (ir All 371 and 29 All 431, Relied upon ) 

(1929) A I R 1929 All 812 (812) 121 Ind Cas 272, J/f Kaunnlla v Dip 
Singh (But H was held that Art 75 would apply cren for the suit 
for instilments ) 

(1933) A I R 1933 All 235(241) 65 All 283 149 Ind Cas 181 L(iU<i Prasud 
y CnjfldAor SAsi4iit (Creditor held to hive waived default b> suing 
after tho full period A I It 1912 P C 207 Followed ) 

(1029) AIR 1029 Cal 899 (400) Uwedmiifl Vangnl Chatitl v Mantram 
Agnriralla 

(1925) AIR 1925 Mad 233 (211) 84 Ind Cis 118 Vohidffn Anna v 
I ffii/anoiiokoni Ptffat (Non eacrciw of option — Ciuso of action 
raiii'ot !«• Kill to liivo arisen on the default itself ) 

(1927) A I R 1927 Nag 23 (29) 97InlCitS54 22 Nag L R 12<', Htjorim 

V Narnin 

(1911) 132 Iiid Cas 112 (ll2)(P-it) Sr% Pnm Chnndra Snyrk Knhar Ohor. 
Ihnrnn Vtr 

(VeenfM(lO0->llCan\ KS».1 (901) Hup A’arain IJI nfloehttryi r 
Ce /1 AafA Vond f (As a fact the ptaInlifT was innetlve and It 
was I ell I e had walvM tin defiult ) 

(192‘’)A I It 1923 Mai -0% (-IT) 112 Ini Cn* 2"0, Viilt"i/vrt»in 

rinttay A/Im Aambtor ) 
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bond gnes an option to the ohligoo to call in for tlio moncj ’ In 
either case, tlio Iwnd or note falls within colamn 1 of this Article and 
timo will start to run from the dato of tho first default unless such 
default IS waned b> tho obligee or promisee,* with tho result that 
after tho expirj of the period prescribed b> tho Article from tho date 
of tho first default not onlj a suit for tho whole amount but also a 
suit for the instalments duo within throe jearsof suit, would become 
barred** In i Sfltfnsita,* it was oliscricd bj a Full 

Bench of the Judicial Commissioner’s Court of Kagpur as follows 
“The question is not what tho creditor maj do but what the 
debtor is liable for However tho l>ond ma> l)o worded, it is clear 
that when on default tho creditor is entitled to reco\er the whole 
sum, tho debtor on default at once lieeomes liable to pay the whole 
sum and tho whole sum does become duo within the meaning of 
Article 75, Schedule 1 to tho Limitation Act Any suit on the bond 
must therefore l>e go\ erned by that Article and when a suit is barred 
by that Article the cieditor cannot sue for instalment which under 
the primary terms, wduld have fallen due after the said default ’ 

In Vtjhindas Wadhuram r Jlolomal Ditomal^^ths Sind Judicial 
Commissioners Court observed as follows 

“It matters not by what form of words the right to immediate 
payment o f the principal m default of iiayrocnt of an instalment or 
2 (1917) AIR 1917 Had 47 (48) 38 Ind Cas 302 Ntcholion Bnn\ Tanjore v 
JiajagQpila A\yar (21 Cal 542 24 Cal 281 and 31 Ca) 297 Followed) 
{1926)AIRl925 0udh 34 (85) 79 Ind Cas 848 Volmnya v Panna L«1 
8 (1932) AIR 1932 ^ag 1(3) 2Sya(;LR 44 135 Ind Cas 414 (FB) T iitra 
nathv SndaMA (A I R 1927 Nai? 20 Overruled) 

( 1920 ) A I R 192G Cal 780 (790) 53 Cal 277 90 Ind Cas 591 Rasanl ATiimar 
Singhav }>abin Chandra 

8a(1934)AlR 1034 AIIC(51(GCf) 57 AIUOS 151 Ind Cas 585(FB) /awoftar 
Lai V i/a//iMra Prasad 


(192'’) 05 Ind Cas 257 (259) (Cal) Svama CItaran Bormayx v Naratlam 
Port »an (1 Ind Cas 49 and 4 Ind Cas 17 Followed ) 


V Bhoora 
Panna Lai 
Vattd Lai v 




api 1 11 I 

(IS'O) 4 Bom 90 (99) 4 IndJur6"7 IlagI o Gobtnd \ Dt^tkand 
(18S0) 6 Cal 9" (100) 4 Ind Jur 517 Ghent Bath Saha e Aadjim Vitndiil 


Article 75 
Note 8 


Lim 63 
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Article 76 interest, is conferred Every creaitor has an option to file a suit or 
Notes not to file a suit and withm certain limits to select his own time for 

8 9 filing it The test whether or not the period of limitation begina 

to run IS has the pajee or obligee a right to file a suit forthwith 
for the principal remaining due if ho so chooses ? ’ 

In Jawaharlal v Mathura Prasad^ Sir Shah Sulaiman, C J 
in delivering the judgment of a Full Bench of the Allahabad High 
Court, observed as follows 

“ Apart from the authority of these numerous cases, it seems to- 
me that there is a clear distinction between an imperative word like 
‘ shall ’ used in an enactment which directs something to bo done- 
and the same word when used m a private document The expres 
sion in column 1, Article 75 ‘the whole shall be due’ refers to the 
provisions in the bond sued upon To m> mind it implies nothing 
more than a more sense of futurity and Article 75 would not be 
inapplicable merely because the bond goes on to provide further that 
the creditor would have an option to wait The use of the word 
‘shall* in this Article does not imply that it shall be obligatory on 
tho creditor to sue for the whole amount without waiting for the 
full term before Article 75 can apply ’ 

Tho above view is also m consonance with the principles of 
English law In Semp v Garland,^ where an instrument securing 
a debt pay able by instalments provided that the obligee was at Uberti/, 
in caso of any default, to have judgment and execution for the whole 
as if all tho periods of payment bad expired, Lord Denman observed 
as follows 

In this case there was o default more than six years ago, and 
upon that tho plamtifT might, if he pleased, have signed the judg 
ment and issued execution for all that remained due, or he might 
have maintained bis action If ho chose to wait till all tho instal- 
ments became due, no doubt ho might do so but that which was 
optional on tho part of tho plaintiff would not affect tho right of the 
defendant, who might well consider tho action as accruing from the 
timo that tho plaintiff had a right to maintain it Tho statute of 
limitations runs from tho time the plaintiff might have brought his 
action unless ho was subject to any of tho disabilities specified m 
tho statute end, ns tbo jdamtiff might have brought his action upon 
tho first default, if bo did not choose to enter up judgment, we tliink 
that the defendant is entitled to the verdict upon tho plea of the 
statute of limitations ' 

9. Article, if applies when, on default, whole amount Is 
payable on demand. — Where an instalment bond provides that 
on default of one or more inst-ilmcnts, tho v\ hole amount shall bo j*a> » 
b 1 le on demand, the question arises whether this Article appli es to 

C (IWOAin 1011 All rcifcc?) 15UndCa«6S5 67 AH 103 (F 11) (30 All 
123 and 30 All 431 mutt l« contiOertd to I* ovrrrulf 1 by tbi* deci»)oo > 

7 (1 = 13)02 RR 421 (420,427) LR4Q1I610 3 O A D 402 12 L J Q E 
131 7Jur803 



Inst\IjMent dond with depvult clause 


1315 


the ci'-e It has been held tint if the words ** on demand " be 
construed, in the light of the transaction with reforonco to which the 
bond IS given, ns a condition for enforcing tho default clause, then 
time does not begin to run against tho obhgco until the demand is 
made * If this is a correct \ low, then it is conceived that this Article 
will not apply Where, however, the words “ on demand ” have been 
used m the document merely in tho sense that the obligee or the 
promisee has an option to enforce the default clause, then the princi. 
pie stated m Note 8 ante would apply, and time will run from the 
date of tho first default unless tho obligeo has waived it 

Bub a demand, whether it amoants to an option or to a condi- 
tioD, must be made before the last instalment falls due, and cannot 
be postponed after that date Where an instalment bond provided a 
condition that on failure to pay any one instalment the whole shall 
be duo on demand, and though the last instalment fell due in 1910, 
a suit was filed in 1917 alleging a demand within three years thereof, 
it was held that the suit was barred * 

10. Starting point, — Time runs, under the Article, from the 
date — 

1 when the default is made, or 

2 where the payee or obligee wanes the benefit of the pron. 

Sion, when fresh default is made m respect of which there 
IS no waiver ^ 

\8 to what constitutes a waiver, see Notes 11 to 13 tn/ra Where 
under the terms of an instalment bond the whole amount was payable 
on default of “two or three instalments, it was held that time began 
to run on the default of the second instalment * 

Note 9 

1 (1884) 8 Bom 561 (5G8), Hanmanlram Sadhuram Ptltf t Arthur Bovle^ 
(1686) 9 Mad 271 (272) J/aclrcnfic t Thxruiengadatkan 

(1919) A I B 1919 Mad 462 (464) 50 lad Cas 87, Seelharamasycr v ilu i 
samj/ Vudaluir (Chit tracsaction — Bond executed for pa>i. of 
fotare instalmenta ) 

(1911) 12 Ind Cas 57 (58) 86 Vlad C6 Korunakaran t Kruhna i 
(1930) A IR 1930Lah 124 (124) 121 Ind Caa 60 Wavu. Pam \ < 

Bakhsh (8 Bom 561 Foltofred ) 

2 (1924) AIR 1924 Vlad 310 (311) 77 Ind Cas 46 Penannan r 

Asarx 

(1919) AIR 1919 Mad 580 (580) 50 Ind Cas 91C. KaltwTi-a Ac -r \ 
Gngor»Pt«a» (9 Mad 271 Followed) 

(1S74 75) 7 Mad II C R 293 (295) E’tAmnuLsIa Subbammah r 

Note iO 


t'atruixxtntfx uu 

(1935) AIR 1935 Pesh 179 (181) ICO Ind Cas 131, Cofv:, a* ^ ^ 
mad Omar Khan 


Article 75 
Notes 
9—10 
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Article 75 
Note 11 


11 Waiver, meaning of. — It is agreed on all hands that mere 
maction or the failure to sue the obligor on the occurrence of a 
default 13 not auflicient to constitute waiver,* though such failme to 
sue may be evidence from which a wauei may ho inferred ‘ An oierl 
act IS therefore necessary to constitute a wau er * The leading case 
on the point is Seltoi/n \ Garfit^^ where Bo^en, L J , observed as 
follows 


Note 11 

1 (1915) AIR 1315 Mad 244 (248) 21 Ind Cas 507, Sitarama Chelhj v 

Kr\slinnsn7ni Chetty 


an 

(191G) AIR 191G Cal 757 (759) 81 Ind Cas G72 Chunder y natcat 
Mull 

(1932) AIR 1932 Naf; 1 (2) 28 Naj; L R 44 135 Ind Cas 414 (F B) 
1 xshuanatk v Sadnshiv (AIR 1927 Naq 28 Overruled ) 

(1912) 14 Ind Cas G85 (CSC) 8 Naq L R 41 Gopalr Dhondj/a 
(1919) A I R 1919 Cal 950 (951) 47 Ind Cas 943 Hara Ktimnr Snha a Ham 
Chandra Pal 

(1884) 7 Mad 577 (579) Sflhnv Nayana 
(1884) 7 Mad 583 (584) 6lDdJurC14 UoTvilft v Pnramvin 
(1937) AIR 1937 Lah 8C3 (6C4) Ptrm linm Sahai Chnnt Lai v SloU Hatn 
{mi) A I R 1924 Bom 301 (301) 82 Ind Cas 203 Ganpat IJalaji Kale v 
Narat/rtit 5<str«ittrnHi 

(1915) \ I R 1915 Lah 292 (‘>93) 31 Ind Cas 808 Sham Sundar v Abdul 
lhad 

(1909) 4 Ind Cus 17 (16) (Cal) CltnnJrA Rose v BamaBeua 

U300) 4 Ind Cas 39 (42) 32 Mad 284 Seshnn Pallar a T eera Paghaian 
Patlar 

(1924) A I R 1021 Lah 702 (“OC) 75 Ind Cas 1048 iVnnnl C/innrf v JDr 
1/><ltn»imvd A/inn 

(1929) \ 1 R 1929C»1 202 (20G) 12l Ind Cas 5C5 Saral Lahthi Das»/a s 
Aarrndra Sinyha 

(lP09)2IndCasf53(r53)(Cal) JngltoSmghy Pal Goitnd Svigh 
(1925) A IR 1925 Oudh 34 (35) 79 Ind Cas 848 Mt Vohnni/a 7 Panua 
Lai 

(1934) A I R 1934 All 1039(1041 1042) 153 Ind Cas 205 67 All 5C1 Snhh 
Lai T Phoora 

(1837) 14 Cal 897 (399) hobodtpCl under SI ah \ Pam Krishna Ilc»/ Chou 
dhry 

(1913) 16 Ind Cas C90(C91)(\II) l^buPamf Jnlha Singh 

(5«rt?m(191f)AIR19ir Lali 451 (451) 29 Ind Cas 854 Jahan 

hlanv ChandtShah] 

2 (lOr) MR 1917 3Iid 47 (49) 3S I, id Ci« 30^ .NicIpIsom Pank v I aja 

goj<ala Ut/ar 

(I'Tir) AIR 193r Oulh 3S| (W) ir4 Ini Cav 431 Jagat 3 it Singh r 
Mnnodat 

(1911)12 Ini Civ 57 (59) ncVUlCf Anrt/tinlnrnn Nmr v Krishna 

(1914) A I R 1914 «;inl rO(CO) fifimllRri 2MnlCa«93‘' Airrn/rni 
T U flifi'ro Molomel 

3 (lO'*')) A I R l'>’3Csl 2'»2(293) 121 Ini Ci« Sf' Vnrn/ I nks) \ Aiu a \ 

Ua 

Vr/ of»> 4} f ra*c* rltM In Font Sol** (1) 

I jr!if^(r|5) ISChPO'l 50LT 233 3r M R (I hr) 515 
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Article 75 
Note 11 


4 (1679) 5 Cal 97 (100) 4 Ind Jur S17 Chent Bask Shah v Kadum Miindul 
(1894) 21 Cal 512 (547) JIurrx Perthad Chotcdhury v liasxb Singh 

(1904) 31 Cal 297 (299) Jadab Chaudra DaKshx t Bhairab Chandra 
ChttherbuUy 

(1909) 1 Ind Cas 49 (51) 30 Cal 894 Gtrtndra Mohun Roy t Bocha Das 
(1S31) 1881 Bom P J 323 (323) Shekh Jlusen t Skekh Vadar (Question 
raised but not decided ) 

5 (1876) 1 Bom 125 (130) (F B) (»n»niin iXtmlkcrsliel v BAduHanlxT 
(1692) 17 Bom 555 (559) Balajt Canrsh v Sakharam Parashram 
(1902) 27 Bom 1 (12 13) 4 Bom L R CSS (FB) /lasltiruvt v Pandu 
(1S80) 2 All 857 (801) ^[vmford^ Ptal 

(1930) 159 Ind Cas 90 (00) (hag) TuKaramappa ▼ Laxtnannppa (!*’ Ind Cas 
741 Followed ) 

(1681) 8 All 514 (510) 1691 All W N 17 Ahmad 4(i t Hafita Bibi 
(1911) 12 Ind Cas 57 (56) 30 Mad CO Aornnol<srntt hair v Frtj/ina 

UCrtOH 

(1911) 12 Ind Cas 741 (741) 7 Nag L R 147 Ballnb/indas v Dalipsmgh 
(1933) AIR 1933 Sind 305 (300) 147 Ind Ci> 30 Kaluindas Balcliaiid T 
Mahomed Khan 

(1933) A I R 1933 Nag 70 (72) 144 lod Cas 211 Setiakrnn v Basod 

(A I R 1927 Nagpur 23 Held o%crni]ed ) 

(1883) 1683 Bom P J 172 (172) HtraM t Bnd/io (Uairct implies forgoing 
of a right so that it cannot Ic enforced and this is somethiug quite 
distinct from its non enforcement id fact ) 

(1888) 1889 Bom P J 881 (331) firm of SarbAMraii Pralhaddas y 
Sadashw 

(1890) 20 Bom 109 (113) Kankuehand Shttchanl v Rmtoinji Homiisji 
C (1909) 4 Ind Cas 17 (IS) (Cal) Abtnash Chandra Bose v Bama Beica 

(1910) AIR 1010 Cal 757 (759) 31 Ind Cas 6-2 Pdim Chnnder t Ztaicat 
mull 

(1929) AIR 1929 Cal OO-’ (293) 121 Iwd Cas 5C5 Sarnf Lakshi Dassya v 
harrndra 

(1933) A I R 1933 hag 70 (72) 144 Ind Cas 211 Sewakratt v Basod 

(AIR 1927 hag 28 Held OTermled ) 

(1930) 159 Ind Cas 90 (90) (hag) Tukaramappa v Z/<uiRanaj pa 
(1932) AIR 1932 Oudh 170 (17") 13" Ind Cas 223 hageshar Prasad Dube 
V Bulridi 

[See also (1917) AIR 191“ Mad 47(4") 331ndCas30’ h leholxm Dank 
i Bajagopala Iyer ] 

7 (ISSO) 3 Mad 01 (03) 4 Ind Jur 657 Srt Baja Salracherla v Srt iMja 
Stfarama (I videneo of « airer ) 

(1889) 12 >fad 192 (195 190) 13 Ind Jar 1"6 \«yaij«iy /mail 
(1900)4 Ind Cas 38 (43) 82 Mad O**! SesAan Jaffar v \ eera Raghara 

1 attar 

[S« (1913) IS Ind Cas 731 (733) 35 Ml 178 Badri Naro*/a»i v JTunj 
Behan IjoI 


‘‘What IS a waner ? Dcltj is not waiter Inaction is not 
vrai\ er, though it maj bo otidcnce of waiver ’ 

There is a difference of opinion, however, as to the nature of the 
oiert act that is nccessarj to constitato ataner On the one hand, it 
has been held that a wan er can ho effected on!> b> the acceptance 
bj the obligee of the overdue instalment and in no other way * On 
the other hand, it has also been held that an acceptance of an ot erduo 
instalment cannot b> itself proto ttaiter* The true tiew seems to 
be that a ttaiver raaj bo effected in a tarietj of ttajs and maj be 
inferred from tarious circumstances* and that the acceptance of the 
overdue instalment maj amount to a tvaiter^ though not necessarily 
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1318 ]^STAI*M1 ^T IIOMI VlTH 1>1 TAULT CI-AUSL 

so" lit Chandra Hose liavm Deua,^ tlioir Lordsliiin of 

llio Cilcutta High Court ol«or\C(l ns follows 

"W’o tlo iiol concur in tlio o|«nion winch Ins hocu c^prcssoil in 
ono or two of llio rnsw cilccl tint wnucr cm ho rffootccl onI> hj 
nccoptimco of n sulMcsiuont instnliiiont Tliu waivor of siiah condition 
nn> Ik? pffi'ctcd Hi n, \nriolj of nn> lio inferred from ^ariou3 

circntiist utcos It must, ]iowo\ir, nlwn>s depend on ponm dcflnito 
net or forheamneo on tlip idnintifl fi part 

There is nKo n diffproiico of opinion on llio question whether n 
wancr imist ho hihtcml trnn‘'iction htlwcon tho oMq,or and the 
ohluho or whether it imj Ik) a ttni/a/eral Irttinactioii on tho part of 
tho Ahhj,ee In Jl/ti«i/ori/ a /’enf,*’ Mr Jnstico Stmiglit ohsorMsl 
ns follows 


(lOjl) A I U IPil All nis (tllO) 43 Ml 93 63 Iiid CviT, It uiriK 
IfoAoH /itl 

(I'lrSjR 11.111 II C n A O aa (Sr) / juAnilitin Unlmfi-I \ /Aiyi;i 

(AMiithW 11 4a, lillowcsl) 

(ISfl) 1 8.Uh W It tH9(|O0) //ulUf/iur Pciu:;„l ^ V 71 C S 7[i\}7 
(l>n) A I n 1011 C«Ioa(rai) HD Iml Cn» OJl riMnfcir ' 
An'Aiit UflArtu A»j (TIio cmlitcr iiitj liovicr f nccijt ih* 
ivninciitri|rr<.»lt wltlunt | npi Iko to |iis riclit to ciiturco tlio 
<U{tuU cttiiM ) 

(l‘»-i7HCVUudCu(.?H«74)(Isli) ;»il/M JlUtJ ill Stl\J VI 
(IVSS) isss lli m 1* J 391 (131) ? itit Svlhurnii / ritihn thtr Svtf 
iMi AiUonfA 

(18'X))lsaol*,mU(.ho ?8(j. 2is) /lAar.jH /Mi t AnwK 

(toil) A I It mi On 111 431 (4ir) 151 Inl (.ankS/ An r 
Aitti 7 iM 

(1111) V ni |0»1 »..I| 1T1M««U iroitilCialJI OnChsj^dr 

t/oA t» im 1 1 « If AArtM ) 

3 30 IV m lOMIll) ArtnAtifA in / A/md nn ( \ / uif n/t //iyimivi 

(IPlf) \ I l{ IPin A \\ 7f7 (7*0) n i„| i ,» r73 j Chunlrr /linAit 
/ iiriliiMl/ 

(I'M?) A 1 U Jtn* Hit 1 314 (310 ai sliul I It 41" 171 It I Pll, ( !<«’ 
finl » /rtf tiirtl (liklalni til tl xTi’" — lltro Hccrjtmco «f ourJin* 
lixUltiirnt* i« IK t ■» vtnhrr ) 

7 It fA/ / Jf irtnj c«tv» If t tj lotftitr } tt I thU turfi nccfl tince (l «r iit'Tr — 
(tS1|)4Cl*l. 1{/1(3J) Vf<At<n(/Ai(Aru'Kn/;iifi/v Ihi lArr T.inA 
(I‘>’0 Ih-f I iin lUN, f • ill i^Uh7^f^^r Ml Kiihrn JXxt 
(IPIl) P In 1 Cis 33 (/I) (l 0) AA lA i r l/rtt { Im ir SjrA jr 

(1111) 20 IiiUii9/J(no)««l) /fAnMn V fnriAiAfirr 7» inoniJOitrif 
(lUOlr It Ui« IIS (141) (CO) taunkinn x .tMi.m.iA tf A.A/ir 
(IPO-l) 1 It H a« «MM) in Art! nil A inn fr i Me Ann x /IvA.i /Mi 
(I ».0) A I II 1>0 I^t. 4-J(«7l) / m^/ntrin S) iA v / >m S,, yf 

(i'>;s) \ 1 n jnjH 17,1 (,^o) icr ii 1 Ci. ivj. ( vui r c> jvi 

hinyS lllrx AinyA 

(1*. 4) r *i \\ I’ II A It PS (no) 1 1 fn^nnlf I ,'^frt /-inA / f / *■ Ai"! 

M Ann <»A v 

(JS-OTne Mil II A it INdp.!) /fl|>imM«r ir f irn r WnAtitn (T1 
• revj |4i n> limit l«> II frii nf try « I p Bl I 1 1 1 IK I r f r I r I f C Itl ) 

0 (IXYiMlt I A 41 17 (IS) (AO) 

t‘J//rt;*.(I»-J) \1 It IMCil .»J (3>1) 131 li I Cl. f»1 

/ itiAi /Mu 1 * Aitrrnfri Sin^Art (IKflilt art irl rliar 
»t -w I nisirj )J 
JO (isi<.j 9 All H" (vri ) 
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'I think that the most e<^ont and conclusive proof must bo 
demanded to establish that a partj to a contract has abandoned a 
Tight accruing to him under its provisions on breach, and has entered 
into some fresh parol arrangement condoning such breach and croat 
mg now relations with the party in default ’ 

And ho cited with approval the observations made m the English 
•case of the Earl of Darnley v The London, Chatham and Doier 
Batltiay Co that “a waiver must be an intentional act vpith 
knowledgo and it is incumbent on any party insisting on a lerhal 
•agreement tit substitution of a written contract to show that both 
parties understood the term of the substituted agreement 

In KanhiChandShtichand\ ItustomjiIIormusjt Justice 
Tyabji cited with approval the remarks of Mr Justice Straight m 
Slumfordv referred to above but at the same time remarked 

"I take it therefore, that there must be either an agreement 
Hietween the parties or such conduct as mil ttself afford clear 
evidence of a legal waxier ’ 

In Kanhax v /Imrif,” Mukerji, J after citing Halsbury s Laws 
■of England, observed as follows 

"What has been said there leads mo to think that isaiver is, m 
effect, 0 substituted contract tot the previous one This may be 
expressed or implied As an illustration it is said that where one 
party consents at the request of the other to extend the time for 
lierformanco or to accept performance in a different mode from that 
•contracted for, etc there is a waiver 

In Jatiahar Lai v ilathura Prasadf* tho question as to what 
■would constitute waiver was raised but was not decided , but 
Sulaiman 0 J made tho following observations 

' Tlio question what would constitute waiver need not bo gone 
into in this case Two views have been expressed One is that 
waiver 13 used m tho technical senso in which it is used when a 
defendant is allowed to set up tho equitable defence of waiver 
Another view is that tho expression ‘waives the benefit of tho 
qlro^ ision’ is used m a more general senso and is capable of a liberal 
'interpretation, and that a clear mtcDtion of tho creditor making tho 
•choice and communicating that choice to the debtor would be enough, 
oven though there is no contract between the creditor and the debtor 
•and no fresh consideration passed from tho debtor to the creditor ” 
Tho i)omt, however, came up for actual decision before the same 
learned Judge in a later case. Sulk Lai v Bhooraf^ and ho observed 
as follows 

11 {lSG7)8GLJCh401(412 «3) LR2 1IL13 10tiT2I7 151\R(EDg) 

617 

12 (1695) 20 Bom 109 (113) 

[See also (ie9‘) 1697 Pun Re No 28 {p igg) Aehhar Mai r 
Ilufcvtan (“’0 Bom 109 Relied on )1 

13 (1925) \1R 19^5 All 490(500) 4- All 552 67 Ind Gas 1C2 

14 (1931) AIR 1931 All CCl (CC9) 151 led Css 555 (F B) 

15 (1931) AIR 1931 All 1039 (1012) 153 Ind Cas 205 


Article 75 
Note 11 
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Article 75 
Notes 
11—13 


‘It seems to roe that the words ‘waives the benefit m Article 75 
do not mean the same thing as availing oneself of the equitable 
doctrine of waiver, for which either fresh consideration, a fresh 
agreement or something amounting to an estoppel is necessarj That 
doctrine is invoked against a creditor, whereas the waiver of the 
benefit spoken of in Article 75 is something exercised for the benefit 
of the creditor and not against him The waiver therefore ma> be a 
purelj one sided act and need not be for consideration proceeding 
from the debtor The waiver may be by expression of an intention 
to waive the benefit either by communication of the debtor or by 
any othei overt act "Waivei is. a mixed question of law and fact, 
and, as jiointed out by my learned brother, it depends on the circum 
stances of each case 

‘ It necessviily follows that a mere inaction or omission to sue 
witliin the prescribed period cannot amount automatically to a 
waiver within the meaning of the third column of this Article To 
hold so would make this Article nugatory and the first jKirtion of the 
column altogether superfluous Then in every case where there has 
been an omission to sue there would necessarily be a waiver inferred 
as a matter of law and no further question of limitation would arise 
I do not think that this is the moaning of that word There is 
abundant authority for the view that waiver is something more than 
mere inaction oi omission But m my opinion it is not necessary^ 
that it sliould amount to any novation of contract or any new 
agreement for consideration oi that it should be any other bilateral 
arrangement 

12. Demand of overdue instalment is not waiver. — The 
demand of an overdue instalment is not a waiver of the right to sue 
for tlio w hole amount fallen due on the default ‘ On the other liand, 
it would clearly show that the obligee has not waived the default ® 

13. Fart payment of instalment or payment generally 
towards account is not waiver. — It has been seen in Note U 
that a payment and acceptance of an overdue instalment may 
amount to a waiver It is however necessary that the i)a>ment must 
be for the sjiccific instalment m anear a more payment on account 
genemlly vmU not suffice * A payment of pnri of an instalment or a 
payment for interest though accepted by the creditor, cannot by 

Note 12 

1 (ISOS) 30 Bom 109 (115) Kankuchand Shnchniil v niislcinjt Jlormiiiji 

I See (1031) A I K 1934 All 6f I (fTO) JSI Ind Cis 685 (F H) Jauaharlal r 
Mathura Praiad (Demand notice sined on defendant ) 

Note 13 

i (1921) \ 1 R 1021 MISI8(S'»0) 43 Vll 33 58 liid 7, H ttctral Jltisiain 
^ ifohart I at 

(1927) 100 Ind Ca» 874 (874) (Lah) Italia \ Halt 1 ai t Sila liain 

(1035) V 1 R 1935 IV sb 179(181) irO Ind Can 191. re/ntfA/ind > Mol am 
I tad Ltnor Ahan 

(19-20) A I R 1930 Lab 390 (391) 1 ID In 1 641, Dni v Kamht 

Jutrn (In«t4lm«iit decree ) 
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lUcU amount ton^^aue^' The rtn^on in <siich Jt CAnnot 

1)0 that there is no default 

14. Starting point in respect of surety for instalment bond. 
— ^ here .I c\ecutcs an instalment Iwnd in (uour of B, and C st inds 
as suret\ a waucr of default l»> the debtor in juaing tho instal 
ments \\ill saae limitation against the principal debtor hut not 
against the sureta 

The adaantage of the \\ aner cm lie t iken In the crctlitor a^inist 
the principal debtor onl\ and not ngun'.t the suretx, liccaii'.o tho 
latter I'i not a partj to the trm>.action The undcrlaing principle i*. 
that the debtor is shown an indulgence and ho cannot turn round 
and sa\ tint the creditors rcniedi has liecomo bairctl heexuso ho 
was kind to liim But the same cannot ho said of the suicta It is 
to Ilia intercat that tlio debt is cleared as carlj as jxissihlo and, if ho 
IS no part} to the payment (of oaerduo instalment) which c\tend» 
limitation, the cause of action ari>os agaimt him on tho diato of tho 
first default * 

15. Question of waiver, if one of fact.— Tho question whether 
tliero has boon wan or n one of fact * No hard end fast rulo can bo 
laid down as to what would or would not constitute a waner* It 


(1883) 1883 Pun lie Ko 163 (ptgc 575) A/miruddtn \ Hu Val (Ami'* 
tance of amounts «ub$o<iuotit to dcfiuU would not cou<tituto waiacr 
if the amount pud and aeceptod did not corrc«i»ond to that of anj 
instalment ) 

(But se« (1031) AIR 1934 Atl C97 (C9s) 153 Ind C is 553 mint v 
Fd^ir Outnd (Lacii such ptvmeiit iiia) con<litutc wiuacr )) 
2 (18C4)lSuthW 21 169(190) Ifullodliur Bungal \ M P C S J/ogg 
(1917)AIR 1917 Cal 171 (172) 33 ludCas COfi. r^yuMif fiii v Ij/irti/ U» 
Pat (Part of principal ) 

(1924)A I R 1921 Cal 139 (14t) 79 IndC«s27I Siirmfm a Puji 
Ptihee Case Lnu (Part of interest ) 

(1921) AIR 1924 Rom 204 (208) 87 lod Cts 129 A'arfcrsfmic a. S/iinii6fii 
(1913) 20 Ind Cas 150 (157) (C i1) SMiiiia <a Pmsad 5in(?A v Sfifo Gobiitd 
(Part of instalment ) 

(1920) AIR 1920 Cil TS9 (790) 53 Cal 277 9G Ind Cas 69f, Risniifn 
Aninur Si>i<7/ia a Pabtn Chandra (Interest) 

(^5811,1881 Ain\ N 157 (;68>. Jfw«f;«i»5i«af* V AaHaPjamd (po I, 

(1901) 31 Cal 83 (87) 8 Cil W N 00 Vchefh Chandra Paiterji a J rosoiinn 
Lat Snigh 

(18SS) 12 Mad 101 (104) Aniija}|>rt a 

Note 14 

1 (1935) AIR 1935 I’csh 179 (182) ICO Ind Cas 134, Coj » Chan I \ Un/jnm. 
mad Umar Khan 

Note 15 

1 (1922) AIR 1922 All 113(118) rc IndCis CSS, /iiran V<il t Jogtihirar 

Knsoitdhan 

(1930) AIR 1930 Oiidli 384 (Ssa) ICI lud Cas 431. Jagal Jil Singh r 
ilanodal 

(1911) 9 Ind Cas 22 (21) (Cal) Orman SIktAa \ VnAoinrl finar Sirlar 
(1913) 19 Ind Cas 891(895) S7 JV>m 480 SalAaram a Sadathir 
(1914) A I R 1914 Cal 033 (033) 23 Ind Cas 391, Slirtfi v Arulinn 

l/ofion Ai* 

2 (1934) A I R 1934 On Ih 455 (450) 151 Int Caa 852. <7oi^ An v AAiift 


Article 75* 
Notes 
13-15. 



1322 
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Slrtlole 75 
Notes 
15—17 


has, however, Iwen held m the undermentioned cases® that the 
question la one of mixed law and fact 

16. Onus of proof. — The burden of proof as to waiver under 
this Article lies on the person who wishes to take advantage of the 
fact ^ Where a party sets np a plea of waiver, it is, howeier, not 
necessaiy for him to adduce affirmatue evidence thereof It may 
be established and inferred from circumstances ® If a party wishes 
to take advantage of a waiver, he must specificallj set up the plea 
of waiver in his pleading ® 

17, Pleadings and waiver. — It has been held that waiver may 
be gathered from the prayer m the pleadings themselves ^ Where 
plaintiff distinctly set up payment in lesiiect of certain instalments 
and it was found to be untrue, it was held that his conduct was 
inconsistent with the plea of waiver and that therefore there was no 
waiver* In a similar case, however, where the plaintiff stated that 
a particular instalment had been paid, but he was unable to prove 

(1932) AIR 1933 Oudh 17C (177) 137 lod Cas 22S, Nageihar Prasad v 
Sakrtd* 

3 (1917) AIR 1917 Mad 47 (49) 83 Ind Cas 802 !^rcholsc7i Sank Tanjore V 
Ttajagofnla Iyer (The auesttoD of waiver is a wired question of law 
and fact the question of fact is wbetber circumstaoces exist from 
n hich waiver may be loferred aod the question of law is whether from 
the facts proved waiver can be inferred The terms of the bond and 
the conduct of the creditor may be taken into consideration in deeid 
mg whether there has been waiver ) 

(1934) AIR 1934 AH 1039 (1042) 153 Ind Cas 205 SukU Lai v Shoora 

(1910) G Ind Cas 138 (140) (Cal) fnsin Khan v Ahdul imbcb Sxkiar 

Note 16 

1 (1928) AIR 1928 Bom444 (417) llSIodCas 353 fAitlal V Tnuiram (Patty 

setting up waiver must specifically plead the same and it is for him to 
prove It ) 

(1884) 7 Mad 583 (561) 6 Ind Jur 614 Uopafa v Paramnia 

(1924) AIR 1924 Bom 301 (301) 82 Ind Cas 203 Canpat Dalajt v 
Narayan S/tuahrain 

(1925) AIR 1925 Sind 144 (147) 20 Smd L R 335 81 Ind Cas 634, Aislim 
das Pursvmal v Menghraj Rhaxldas 

(1893) 20 Bom 109 (113) haxxKuehand Shxichand v Pustoxngx IIOTtnmjx 
(Most cogent and conclusive proof must be demanded 2 All 857, 
Followed ) 

(1932) A 1 R 1932 Oudh 17G (177) 137 Ind Cas 223 hagtshar Prasad v 
Dakndx 

(1885) 7 AH 077(600) 1885 All \V N 202 Badha Prasad Sxxtgh\ Blajan 
Bax 

2 (1930) AIR 1930 Oudh 884 (335) 104 lud Cas 431, Jagat Jtl Singh v 

ManoJal 

3 (1935) AIR 1935 Mad 303 (304) 156 Ind Cas 443, Uo/vifa Venon v A<iHm 

galakafh 

Note 17 

1 (1922) AIR 1922 All 118 (113) 66 Ind Cas C55, Jiuan ^fal v Jogeshtrar 
Kasonilhan 

(1929) A 1 R 1929 Cal 292 (291) 121 Ind Cas 505 Saral Lakshi Dav’/a v 
iiarendra Singha (Waivrrcaii bo Inftrred from the plaint or plead 
ing Kt up b) thcilaintiD ) 

[S« (1916)A IB 1918 All 65(56) 41 All 101 4" Ind Cas 920, J/oAun 
Lol V Ttka Pats ] 

(1910) 4 Ind Cas 27 (16) (Cal) IbinnsA Cf nndrn Bov v Banta Beua 
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it, tho Chief Court of Ouclh held that the plaintiiT must he deemed 
to ha\e \\aued tho default * Where the plamtifT claimed the whole 
■amount duo but based his cause of action on the second default 
stating m his phint that tho first instalment was barred, it was held 
b} the Chief Court of Oudh that that circumstance showed that ho 
had waned the first default * See also the undermentioned cases to 
the same effect * But, whore tho jilaintiff made the same statement 
m the plaint but claimed interest from the dale of the first default, 
interest being leviable onlj on default, it was held that tho first 
default was not waned hj tho plaintiff* 

18. Waiver of one default does not bar suit on second 
default. — A creditor maj wane a larttcular default But the for 
bearance to sue on tho occurrence of one default does not affect the 
•creditors right to use tho coereno measures provided b> his bond m 
cases of future defaults * 

19. "Default clauEe" Is not a penalty. — A clause m an 
instalment bond that on default in lajment of one instalment tho 
whole shall bo due, is not a penaltj wilbm tho meaning of Section 74, 
<3ontract Act ^ 

20. Registered Instalment bonds.— Where an instalment bond 
with a default clause has been registered, a suit thereon would be 
governed bj Article IIG infra * It has been held in the undermen 
tioned case* that for the purpose of asceitaining the starting jiomt 
for such a suit, Article IIC must be road with Article 75 and the 
starting point taken as tlio dato of default or if the default has been 
waived, the date of the next default 

8 (1930) Ain 1938 Oudli 42 (43) 171 Ind Cis C02 Prag v Rampal Singh 

4 (193G) AIR 193C Oudh 384 (385) 1C4 Ind Ca$ 431 Jagal /tf v T/aitorfol 

5 (1909) 1 led Cas 49 (SI) SC Cat 394 Girtndra JJohun Hoyt Bocha Das 

(1937) AIR 1937 Oudh 2SS (288) 1C7 Ind Ca5293 Sluuade Singh \ Dhoja 

(193G) AIR 1930 Oudh 381 (385) 101 Ind Cas 431 Jagat JU Singh v 

Uanodut 

[See also (1870) 7 Bom H C R A C 125 (129) Barayanapppa t 
Blaskar Partnayn {Heitp \ Garland (1879) L R 4 Q 13 519 
Follo^\ed )] 

G (193") AIR 1937 Lah 803 (864) Ftrt t Bam Sahat Chnnt Lai v J/oti Pam 

Note 18 

1 (1922) AIR 1922 Mad G" (09) 07 Ind Cas 995 I'ailAtiiatAa Iyer v Gottnda 
samy OJj^ar 


Note 19 

1 (1879) 4 Bom 9C (99) 4lndJur5'*" i'a^ho Gortnd t Dipchartd 

(1927) AIR 1927 Mad 905 (908) J05 Ind Cas 789 Tatayyo r Oangavya 

Note 20 

1 (1909) 4 Ind Cas 17 (17) (Cal) i46m/j»A CAan Ira Rov r Dana Betra 

(1922) AIR 1922 All 113 (IIS) CO Ind Cas 055 /iiran Mat r Jeigeihirar 
Jiavndhan 

(1909) 1 Ind Cas 5'0 (571) (All) Banla PrasJ ad r Vt Munt Bibi 
a (1913) 18 Ind Cas 090 (G90) (Ml) lithn Ban r Jodha Singh 


Article 76 
Notes 
17—20 
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Article 75 21. Instalment bond creating charge on property.— Where 

Notes an instalment l)ond with a dehult clause creates a charge over 

21 — 23 immovable proi>orti, a suit to enforce the charge on the occurrence 

of a default \^ould !» governed b> Article 132 infra and not bj this 
Article ^ See Notes to Article 132 But a suit to enforce the 'personal 
remedy under such a bond would be governed by the Article 
applicable if the bond were a reqisteied instalment Iwnd, namely 
Article IIG read with Article 75* 

22. Punjab Loans Limitation Act, 190} and this Article. — 
In the Punjab a suit on a bond payable by instalments and contain 
mg a default clause is governed by \rticle 16 of the Punjab Loans 
Limitation Act, corresiionding to Aiticlo 74 of tins Act and not by 
tins Article * 

23. Section 20 and this Article. — Where the plaintiff alleged 
that certvin instalments had been paid uj) by the defendant and 
sought to leckon the limitation for bis suit from the date of default 
made in payment of subsequent instalments, it «as hold m the 
undermentioned case' that the payments alleged being part payment 
of principal they could not be proved otherwise than by a written 
document signed by the defendant The High Court of Calcutta has 
dissented from this view and has held tint it is nob necessaij toioly 
uixm Section 20 m such cases, end that such pay meets can be pioiod 
in the same way as any other fact to bo jiroved in the case * 


Article 76 7G. On a promis-i Three years. The date of 

sory note given by the| the delivery 

maker to a third person to the payee, 

to be delivered to the 
payee after a certain 
CA ent slionld liappen. 

Sf AcU of 1877 and 1871 
S«mc os above 
Act of 1659 

No eorrespondiug provision 

Note 21 

1 (1M8) V I R 1329 Mod 9S2 (051) lOS Iml Cas 78G SUnnmugn. \ Puima 

2 (lOOS) SO \ll as (10) 4 411 L Jour C9r 1007 All W N 270 I^dha Dai v 

Kaiiiod Singh 

(100<*)3 A» L Jour 4fa (If 4) looT \U W N 195 J)rt<nnt 7/rtl v Copal 
] ravi I 

Note 22 

1 (1921) V 1 R 1021 Irth 2S0 (291) Siha Singh v Siindfr Singh 

Note 23 

1 (1912) ir. Irid Ci» Of 1 (901) 1913 I'lJn Rr No SS, Jairan t Dal v Shar/ Dm 

2 (10J7) AIR 1027 Cvl 102 (lOf) 99 Iml Cvs 117, OolmJa Chandra v Piilin 

Dthart 
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1. Scope. — In Sataoc ^ Althen,^ where a piomissorj note ^^a9 
made and dei>osited with a banker to bo delivered to the pajee on 
Ills producing a certain othei note cancelled, it was held that the 
cause of action to tho pajeo on the first note accrued on receiving 
it from the hanker Tins Article is based on tins principle 


77,^ On a d i s-| 
honoured foreign bill,| 
where protest has been 
made and notice given. I 


Three years. 


When the 
notice is 
I given. 


Synopsis 

1. Foreign bill. 

2. “Where protest has been made and notice given.” 


1. Foreign bill. — Sections 11 and 12 of the Negotiable Instru- 
ments Act, 1881, run as follows — 

“Section 11 — A promissorj note, bill of exchange or cheque 
drawn or made in British India, and made jiajable in, or drawn 
upon an} person resident in British India, shall be deemed to he an 
inland instrument ” 

“Section 12 —Any such instrument not so drawn made or made 
payable shall bo deemed to bo a foreign instrument ” 

2. “Where protest has been made and notice given." 

Section 104 of tho Nogotialilo Instruments Act. 1881, provides that 
foreign bills must he protested for dishonour, when such protest is 
required by tho law of tho place where they are drawn and Sec- 
tion 102 provides that whore an instrument is required by law to be 
protested, notice of such protest must l )0 given instead of notice of 
dishonour, in tho same manner and subject to the same conditions 
(see Sections 93 and 94 of tho Act) Limitation is therefore made to 
run under this Article from the date when the notice is given 


78.t By tho payee I Three years. The date of the 
against the drawer of a I refusal to 

bill of exchange, which ’ accept, 

has been dishonoured 
by non-acceptance. 



Act* of 1677 and 1871 — Same as above 

Act of 18S9 — No corresponding provision 

t 

Act! of 1677 and 1671 — Same as above 

Act of 1659 — No corresponding provision 

Article 76 — Note 1. 

1 (1<?17) 19RR707{T03) 2 SUrk S32 


Article 76 
Hotel 


Article 77 


Artie 
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Bill dishonoubed by non-acceptance 


Article 76 
notes 
1-2 


Synopsis 

1. Scope of the Article. 

2. Starting point. 

3. Suit on acconnts. 

1 . Scope of the Article. — The Article applies only where the bill 
has been prescjiicd /or acceptance and dishonoured by non acceptance 
It does not apply when it has never been presented for acceptance 
but only for payment ^ Further, the Article applies only to a suit by 
a payee against the drawer oi a bill of exchange and not against 
other persons 

2. Starting point. — Under Section 93 of the Negotiable 
Instruments Act, 1881, where a biU of exchange is dishonoured by 
non acceptance, the holder or some party to the bill who remains 
liable thereon must give notice that the instrument has been so 
dishonoured, to all other parties whom the holder seeks to make 
severally liable thereon and to some one of several persons whom he 
seeks to make jointly liable thereon But, time runs under this 
Article not from the date of notice but from the daU of the dishonour 
by non-acceptance, i e the date of the refusal to accept A subsequent 
dishoDOUC by non payment when the bill is presented for payment 
does not furnish a fresh cause of action or a fresh starting point of 
limitation^ It was held m irA*<c/iead v TFofA^r.^thatonnon accept 
ance of a bill, the holder has an immediate right of action against the 
drawer, and does not acquire a fresh right of action on the non* 
payment of the bill when due Baron Parke observed as follows 

"The holder thus acquires, by the non acceptance, the most com- 
plete right of action against the drawer which the nature of the case 
admits, and no subsequent act or omission of the drawee can give 
him a more extensive right against the drawer than he has already 
acquired But further, on the failure of acceptance, the holder is 
bound to give immediate notice to the drawer, and if he omits to do 
so, he forfeits all right of action against him, not only in respect of 
the default of acceptance, but also in respect of the subsequent non 
payment Now it is very difficult to reconcile this doctrine with the 
notion that a new right of action arises from the non payment 
This seems to us to be a proposition so much fraught with inconsis 
teney and so entirely destitute of principle and authority, that we 
cannot hold it to bo law " 

See also the undermentioned cases ® 

Article 76 — Note 1 

1 (186S) 166S Pun Re No 10, Ram Cftanrf v Shadx Ham. 

Note 2 

la S«alM(1903}2CMaa239(24I) 12 Mad L Jour 2G7, /amta v Sundararaja 

1(1817) 19 WR (Eng) COI (COS) 40 L J 0 P 141 L R C C P 20C 21 L T 
32, irtZfc»«jort T Verity 

2 (1812) CO R R 611 (818, 819) 9 M A W SOC 11 L J Ex 1G8 

3 (1878)3 Dorn 182(185) SflfcATaHandrtJ T (Case before 

tbc Negotiatic iDstnuncDts Act of 1891— CauM of action «ai bcld to 
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3. Salt on accounts.— Where m settlement of accounts defen- Article TR 
dant sent to plaintiff a bill ^^hlch was dishonoured on presentment Note 3 
for acceptance, and the pUintiff sued the defendants for recovery of 
the sum duo on the accounts, it was held that Article 78 had no 
application to the case * 


79.’" By the ac-l 
ceptor of an accom- 
modation-bill 
against the drawer. 


Three ye.\rs. 


Synopsis 


1 , “Accommodation-bill.' 


\Yhen the acceptor 
pays the amount 
of the bill. 


2. Applicability of the Article. 

3. Commencement of limitation. 


Article 79- 


1. “Accommodation-bill."— An accommodation bill of exchange 
13 one “to which the accommodating iiartj. bo he acceptor or 
drawer or indorser, has put his name without consideration for the 
purpose of benefiting or accommodating some other part> who desires 
to raise mone> on it and is to provide for the bill when due The 
person accommodated engages either himseU to take up the bill when 
due, or to provide the accommodating partj with the funds for that 
purpose or to indemnify him against the consequences of non ]^ay 
ment ’ ^ The Negotiable Instruments Act, 1881 does not anj where 
define 'an acoommodation bill or an ‘acconamodation part) in a 
bill, but the proviso m Section 59 dealing with the rights of a holder 
taking up a bill after maturit> speaks of a bill “drawn or accepted 
without consideration, for the purpose of enabling some party thereto 
to raise monej thereon ' , which includes all cases of accommo- 
dation 

An “ acceptor for honour roust be distinguished from the 
acceptor of an accommodation bill The formers right arises not 
under an implied contract of mdemmt), and in fact, he accepts the 
bill for the honour of some person liable on it, without e\en (in most 
cases) the knowledge o! such per son, and his right is subject to the 

sf Act of 1877, Article 79 and Act of 1871, Article 81. 

Same as abate 
Act of 1859. 

No corresponding pronsion 

arise on non acceptance and the notue consequent thereon This 
however does not seem to be law nnder this Article ) 

(1695) 20 Bom 133 {142), liam Eaejt t Pralhaddas Sutlarn 

Note 3 

1 (1919) A I R 1919 Cal 534 (535) 4CCanC3 45 Ind Cas 211. 

Pafar V Giruh Chandra iil 

Article 79 — Note 1 

1 N)'harton's Law Lexicon. 

See also Bjlet & Chittjr on Bills 
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By acceptob of accosuiodation-bill 


Jirticle 79 
Notes 
i— 3 


formalities of protest, jnesentment, etc , luovidcd in tho Negotiable 
Instruments Act The light of recourse of tho acceptor-for-hononr 
against the person for whose honour ho accepted, is that of a holdei, 
and his suit is on the bill iteelf (see Section 114 of tho Negotiable 
Instruments Act), and hence this Article will not apply to his suit 

2. Applicability of the Article. — This Article applies only 
\\heie the accommodating jiarty is the acceptor and he sues the 
drawer for the loss caused to him as a result of the accommodation * 
The suit contemplated is, m fact, one on the contract to indemnify 
implied in the transaction of accommodation Article 83 is a general 
Article applicable to suits upon other contracts to indemnify 

A contract of indemnity between the accommodation acceptor 
and the drawer is implied on the general principle that when a 
person, acting at the request of and in jiursuance of an authority 
given by another, has incurred a liability , and has, in consequence, 
been obliged to payr money lu discharge of that liability, be is entitled 
to ha\e the money repaid to him If a person asks another to lend 
him his acceptance for his accommodation, the party accommodated 
impliedly undertakes to (lay the bill at maturity, and furthei to 
indemnify the person accommodating him in case that person is 
compelled to iiaj the bill, the accommodator can, therefore, after 
payment, sue foi recovery of the sum paid, on the basis of the 
implied contract of indemnity created by the contract of accommo* 
-dation Such a suit is thus not a suit on tlie bill but really one on 
the contract of indemnity * 

3. Commencement of limitation. — Tho suit contemplated being, 
as has boon seen before. Iiased on a contract of indemnity, the cause 
of action arises only when the phmtiff is damnified, i e when he is 
compelled to pay the bill, and time, therefore, commences to run 
only from that date * (Seo also Article 83 and Notes thereto ) 

The woid pays in the thud column should be understood in the 
same sense as in Articles 81 and 82, namely actual payment m 
money, or transfei of any proiwrty in lieu of money, and not the 
incurring of a more jiecuniary obligation like t)io execution of a 
promissory note or tho allowing of a deciee to be passed against 
tho person (See cases under Articles 81, 82 and 83 dealing with 
'“pay ment ’) 


Note 2 

1 S«(188J)7 MidSOIlSWl) 8 Ind Jur ISr, v \ atraian (Suit ly 

indorvr for 'icoomtnodation of miker— Article docs not app^y 
— Indorser is in the position of a surety with respect to the maker 
and either Art 81 or Art SSwillnpplj ) 

2 {lRI5)fORnfllO{823) 14MA\\7r2 15rjjrx43 Drillavi v TAoyd 
(1850) R2 R R 751 (75r) 5hx514 13 L J Fx 315 S/rijh v 

(1810) Sr R R 627 (529) 1 Man A O 753 2 Scott N R 45, TletfndJs r 
Dnt/U 

■(18r5)118RR 870(871> 11 I, T (S f.) 70S, (iijroitfv Tippetl 

Note 3 

1 (1002) 12 Atvl L Jour 375 (Jour) 
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80 ." 

of oxchr 
sory note 
herein e 
vided foi 


Three years. 


When the bill, 
note or bond 
becomes pay- 
able. 


Synopsis 
pe of the Aptkie. 
pting point. 


1. See 

limitation 
exchange, 
for cases 


le. — Articles 69 to 79 ante provide for 
ses of sQits on promissory notes, bills of 
1 Article IS the residuary one and provides 
‘pressly provided for * 

IlluttratioM. 


1 A 61 hich has never been presented for accept, 

anci 1 by Article 78 and is therefore governed 

by 

2 A s r} note payable on demand which is accom. 

panied by a writing restraining or postponing the right to sue 
IS not governed by Article 73 but is governed by this Article * 

i A«t of 1877, Article 80. 

Same os above 
Act of 1871, Article 80 

80 —Sait on a bill of exchaegd or promts. I Three years 1 VVheo tbobillorcoto 
eory note sot herein expressly provided for | 1 becomes payable 

Act of 1859 

No corrcspondiDg provision 


Article 80 — Note 1 

1 (1933) AIR 1933 Iilad S7G (878, 3S0) 142 lod Cas SBC, Stcy oj Slate v 
£unht Nmhnd 

(1923) A I R 1923 All 1 (7) 09 Ind Cas 981 45 All 27 (F B) S7u6 Dayat v 
J/afitrban 

(1920) AIR 1920 Mad 480 (463) 56 Ind Cas 394. ronnuumy Chetly y 
Vellore Commercial Bank Ltd 

AIR IQU JUd 979 (933) 21 Ind Caa 21 38 Mad 374, Sifartiwa 
Chetly V ATrislmaricamy Chelty 

(1915) A I R 1915 Mad 244 (249) 24 Ind Cas 507, SjJarcria Chetly y 

Jknslindswflnip Chelty 


B) 


■ ■ ling 


(1920 ) a4’r1iM 0 All 353 (353) 42 All 55 52 Ind Cas 235 Jtrafa Prasad 
T Sliama CJiaran (Promie^ory note accompanied by wnting post- 
poning nght to sue ) 


Article 80 


List 84 
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Article 80 
Note 1 


3 A suit on a promissory note payable at a specified period after 
date and at a specified place is governed neither by Article 69 
nor by Article 71 but by this Article * 

4 A suit on a bond providmg for repayment on a future date on 
the happening of a contingency is outside the proper application 
of Article 6G or Article 67 and will be governed by this Article ^ 

5 A suit on a bond of a complex description providing for repay 
ment either on demand or on the expiration of a stipulated period, 
whichever is earlier, is not within any of the specific Articles 
above referred to and is therefore governed by this Article ® See 
also the undermentioned cases ^ 

It is clear from the language of the Article that where a particular 
suit on a bond, promissory note or bill of exchange is spectalhj 
provided for this Article will not apply ® 

{See also (1927)^ 1 R JM7 Mad 894 (897) 105 Ind Cas 796 Myla 
fore Htndu Permanent Fund Ltd v Sabapathy Chetty] 


4 (1933) 

Kriihna T arma 

5 (1910 AIR 191G Lab 251 (251) 32 Jsi Cas 575 Atrps Bam v Churtt 

(Where a bond provided that the tnooey doe upon it would be paid at 
the tune o{ payment of a certain sum of Biouey due on two mortgage 
deeds eseeuted previously ) 

(1690) /atm (Surety s bond pay 

iz payable on the disposal 
and hence comes withio 


6 

7 


(1912) 16 Ind Cas 22'» (223) (All) Ram Parshad v Itaioah Choudhury 
(Case of a bond under which money was payable on the happening of 
a contiDgODcy ) 

(1897) 1897 Bom I* J 814 Fruhnaji Anant Rhxie v Cotind 

(188S) 11 Mad 153 (156) Rsfla Kamtiv Kale’kara 

{1880) _ , 


pa%'ment of the debt is not an %xsialment bond under Art 75 but 
falls withm Art 60) 

{1933) A IR 1933 Lah 648(550) 142 Ind Cas 851 Sham Sundar Lai ^ 
Babu Lai (Whole amount of bond pavable on default of payment of 
tnfcrrsf— Suit on bond — Art 74 or Art 76 not applicable — Art 60 
appl es ) 

(193G) AIR 1930 Oudh 2*9 CJSO) le^ Ind Cas 469 12 Luck 211 Shtia 
Narain v ^cfnl (Do ) 

(1923) AIR 19^3 Oudh 19 (20) 2C Oudh Cas 121 70 Ind Cas 85 Part Lai 
y ThammnnLal (Do) 


’7rto V Laxman 
23rd May 19J0 
lount then the 
CS or Art 60 


I )2 Vauny San 

within Art C8 

—Art 60 loc« I ot ai>plv ) 

(1900) 4 Ind Can 05r (95") (Lah) Rajlpor V Vf U ah (Instalment 
londs fallir p will in Art 74 and Art "S— This trliclc does not apply ) 
(1932) A 1 R 19l aadh 1*6 (IT) 137 led Cue S23 "Sagtihar Prasad Lube 
T PaWtdi 
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A suit on a registered bond is governed by Article 116 and not 
bi this Article, even if this Article will apply if the bond had not 
been registered ® The reason is that Article 116 must be regarded as 
a specific Article applicable to all registered documents 

The Article is apphcablo onlj to suits claiming a personal decree 
against the defendant Where the relief claimed is the enforcement 
of lien against any property , the Article is inapplicable 

2. Starting point. — The starting point of limitation under this 
Article is the time ^hen the bill, note or bond “becomes payable ” 
A promissory note or bill of exchange payable at a specified place 
must, m order to charge the maker or drawer thereof, be presented 
for pa> ment at that place (Section 69 of the Negotiable Instruments 
Act, 1831) The note or hill in such a case will become payable, 
within the meaning of this Article, when it is so presented * 

Suppose now that A executes a bond m favour of B stipulating that 
he will pay the principal in five years, and pay the interest thereon 
regularly every month but that on default of payment in any one 
month, B may recover the whole of the principal and interest imme- 
diately A commits default m the payment of the fourth month s 
interest As has been seen in the Notes to Articles 74 and 75, such a 
bond is not an ' instalment bond ’ withm the meaning of those Article«, 
inasmuch as the principal stm is not xtayable m instalments The 
Article applicable to a suit on such a ^nd is therefore this Article 
What then is the starting point of limitation in such a case 7 It has 
been held by the High Courts of Allahabad^ and Lahore^ that the 

9 (1923) A I Rio23 All 1 (7) CO led Ca 981 45 All 27 (F B) Dayai ▼ 
itaherbiin 

(1924)AIB 1024 RangCS(70) IBaog4C3 7C lad Cas 602 3faun9 San 
U T Afflttnj Kynw Vj/e 

(1920) AIR 1920 All 124 (124) 66 lad Cas 276. Shuim Lai t Tehartya 
Lakhnti Chand 

10 (191S) AIR 1918 All 344 (344) 40 Ind Cia 373 40 All 512, Deokx Nandan 
T Gapua 

Note 2 

1 (1933) AIR 1933 Mad 370 (378, 360) 142 Ind Cas 286 Stey of Slate t 

Kunh* Krtskna 

2 (1933) A IR 1933 All 23S (241) 55 All 263 149 Ind Gas 161 Lalta i’rasad 

V Cajadhar Shtikttl 

(1934) A I B 1934 Ml 397 (400 401) 148 Ind Cas 951 SC AU 954 (F B) 
Vd //ussniftT 5an2rn{ Dds (Mortgage amount to be paid m 6 y^ars 

int 

lat 


(1920) ■ 


3 (1935)AIR 1935 Lah 913(915) 


ICO led Cm 10C5, J/ocI CAand T ChiCtar 


Article 80 
Notes 
1—2 
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Article 80 
Kote2 


Article 61 


co\ enant m the bond entitling the creditor to sue tor the amount due 
on the bond before the expiry of the stipulated period is for the bene- 
fit of the creditor, that the latter has the option of taking advantage 
of it or not, as he pleases, and that, in the absence of any exorcise of 
the option to enforce the covenant for immediate payment, the bond 
becomes payable onlj on the expiry of the period stipulated and that 
time runs, therefore, only from that date This view rests upon the 
decision of their Lordships of the Privy Council m Lasa Dm v 
Gulab Kunwar^ which was a case under Article 132 of the Limita 
tion Act Their Lordships held there that a similar covenant in a 
mortgage bond was only for the benefit of the creditor and, m the 
absence of exercise of the option on the part of the mortgagee the 
bond ' became due ’ on the expiry of the period fixed, and that time 
ran only from that date The Oudh Chief Court has, on the other 
hand, held that the decision of the Privy Council cannot be applied to 
bonds other than mortgage bonds, and that the bond will "become 
payable ’ on default of payment of interest, and that time will run 
from the date of the first default ^ 

As to the starting point of limitation under Article 75, sea Notes 
to that Article 


8 1 .*■ Byasurety Three years, j When the surety 
against the principal pays the creditor, 

debtor. I 

Synopsis 

1. Scope of the Article. 

2. Suit must be by a surety against the principal debtor. 

3. Article applies only when surety has paid the creditor. 

4. Creditor's right against principal debtor barred — Rights 

of surety. 

5. Starting point. 

6. Sureties in respect of mortgage debts. 


^ Act of 1677, Article 61 end Act of 1671, Article S2 
Same as above 
Act of 1659 

No corresponding provision 


(183^) 18S3 Pun Ro No 10 iVein v Jfufa ^fal 

[See also (1800) 1800 Pan Ro No 133(pagc 144) Sunddr Stnyh v IJur 
Stnifh ] 

[But see (1033) AIR 1933 Lab 543 (540) 142 Ind Cas 851, Skam 
Sundiir Lai ▼ Dabu Lai (Decision of a Sioglo Judgo )) 

4 (1032) A I R 1032 P O 207 (210 211) 7 Luck 442 60 lDdArp37C 133 led 
Cas 770 (P C) 

6 (103C) A I R 103G Ondh 279 (2S0) 1C2 lad Cas 450 12 Luck 211, Sftfra 
Nflratn v Vadal 

(1025) A I R 1025 Oudh 502 (503) 27 Oudh Cas 318 85 Ind Cas 280. PAeral 
v ruda\ Ham 

IBolsee(1023)AIR 1923 Oudb 10 (20) 70 Ind Cas 85 20 Oudh 
Cat 121 UonLalt ThammanLal 
(1013) 19 lod Caa 73S (739) 16 Oudh Cas 45, Durga r Tola ram J 
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1. Scope of the Article. — Article G1 ante is a general Article 
applicable to suits for the recovery of money imd by the plaintiff for 
the defendant This Article is one of a senes of particular Articles 
specifying various situations in which money is paid by the plaintiff 
for the defendant,^ and governs suits by a surety against the prin- 
cipal debtor to recover money paid by the former to the creditor 

The Article is not, however, applicable to eiery kind of suit 
between the surety and the prmciial debtor The first and third 
columns of the Article read with Article 83 tnfra indicate that a suit 
contemplated by this Article is one based on the right of indemnity 
which a surety has against the pnncipal debtor, by virtue of the 
contract of suretyship Under Section 145 of the Contract Act there 
13 an implied promise by the iirmcipal debtor to indemnify the 
surety Under Section 140 of that Act a surety who has paid the 
creditor is also invested with all the rights which the creditor has 
against the principal debtor A suit to enforce the latter rights is not 
to enforce any’ right of indemnity , but merely to enforce the original 
obligation in favour of the creditor, and is consequently not governed 
by this Article, though the suit is one by a surety against the 
principal debtor * 

2. Suit must he by a surety against the principal debtor. — 
As bas been seen in Ifoto 1 above, the suit contemplated by this 
Article 18 one by a surety against the principal debtor^ The word 
“surety'' is not defined in the Act, but must, it is conceived, have 
the same meaning as is given to it under the Contract Act S 126 
of that Act provides as follows — 

“A 'contract of guarantee’ is a contract to perform the 
promise, or discharge tlio liability, of a third person m case of 
ins default The person who gives the guarantee is called the 
‘surety’, the person in resi*ect of whoso default the guarantee 
is given is called the ‘princtjal debtor’, and the person to whom 
the guarantee is given is called the ‘creditor A guarantee 
may bo either oral or written ’’ 

Article 81— Note 1 

1 (1021) AIR 1021 Lah 335 (33G) 07 Ind Cas 3C5 Ann; Lai y Culab Ilam 

2 (1917) AIR 1917 Mad 81 (87) 33 Ind Cas 503 39 Mad 0C5 iluthu 

Ilaman y CAinna T ellayan (This decision bas been dictated from 
in A I R 1920 Mad 541 on another point namcl} the obscryation of 


Note 2 

1 (1914)A I R 1914 Vfad 572 {5"2) ST Mad SSI 14IndCas254 Sanlunni 
Venon v Uot«nf7<i Jfenon (Monea peccjTcd by joninr inemlcr of 
tarnad — Suit kariiayan — Karnavan is not surety — Art 81 
does not api h ) 

- , - — ^ . T % o-it /O0/-V r- ¥ j 1 ’ { T Culab Lam 

irre^t.— Suit ty 
• Slappl.es) 

■ ■ ■ .111 ■ 93 GAan/a y 

iti {111 I. {ui aiiu kuieiy — Suit Ly surety 


Article'81 

Notes 

1—2 
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Although the Section does nob state that the principal debtor is 
a concurring party to the contract, it has been held that this is a 
necessary ingredient in all contracts of guarantee ^ In Feriamtanna 
Marakkayar and Sons v Bamans and Co Kumaraswamy Sastn, J. 
observed as follows “I think that the Contract Act draws a dis- 
tinction between contracts of indemnity and contracts of suretyship, 
and that contracts of suretyship, unlike contracts of indemnity, 
require the concurrence of three persons, namely the principal debtor, 
the cieditor and the snrety The surety undeitakes his obligation 
at the request, express or implied, of the principal debtor Eeading 
Sections 126 and 145 together, it seems to me that there can be no 
contiact of guarantee as distinguished fiom a contract of indemnity 
unless there is a pnvity between the principal debtor and the surety, 
as it IS difficult to speak of an implied promise between persons 
between whom there is no privity of contract” And Kiishnan, J. 
observed “Such a contract (i e a contract of suretyship) results only 
when, at the instance of the debtor, the surety guarantees payment 
to the creditor Section 126 of the Act which defines a contract of 
guarantee, though it does not say expressly that the debtor should 
be a party to the contract, clearly implies, m my opinion, that 
there should be three parties to it, namely the surety, the principal 
debtor and the creditor, otherwise it will only be a contract of 
indemnity ' The words “surety’ and “principal debtor' will thus 
apply only where there is a contract of guarantee as explained above 
A relationship of principal and suiety may however be created by 
law Thus, under Section 37 of the Negotiable Instruments Act, 1881, 
a relationship of principal and surety is created between the parties 
to a negotiable instrument 

Where A and B execute a joint piomissory note m favour of C 
and receive in moieties the money advanced thereunder, each of 
tlum must, accoidmg to the undeimontioned oase,^ be regarded as a 
principal debtor in respect of a moiety of the debt and surety for the 
othei m respect of the other moioty, and the right of contribution 
between them doilt with on the principle laid down in Section 145 
of the Contract Act In Afn-a/iam Scrvai v Baphial JIuthtrtya7i^ 
Tyabji, J dissented bom Hits and ahjerv-ed as foWons — 

"It seems to mo that though the joint promisor’s light is 
analogous to the surety's right of indemnity under Section 145, there 

AKtInst prlnciinl niter i ijii «; off decree — Art 81 was Iield to 

Apply )) 

2 (102f) A I U 1020 Mad 314 (510 810) 40 Mad 15C 05 Ind Cas 151, Pena 

nitfirtnn ifaraUknyar <3 Som t Damans d Co 
(18G7) 7 Suth IV B 885 (587) Bfeng L K Sup Vol O'!! (m), S/iadoa SItjee r 
Nonras itoUah 

3 (102C)A I R 1025 5!ad 514 (540 513) 49 Slad 15G 0, Ind Cas 151 

. • - - • can be a 

■ I - Afad 500 

• • Poyar ) 

4 (1903) 25 3Iad 322 (32C), Puttn JtaraiianamMTlhy Iyer * Manmuthu PiUax 

5 (1911) A I R 1915 Mad 675 (079) 27 Ind Cas 337 30 Mid 283 
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are distinctions between tho two . . In order to make Section 145 
applicable to ]oint promisors, the contractnal liability of each joint 
promisor as principal debtor must be assumed to have reference only 
to a proportionate part of tho debt, an assumption that is opposed to 
Section 42 ” And ho held that the right of contribution between them 
IS a mere right of indemnity , not arising out of any contract of 
suretyship It is submitted that tho latter view appears to be correct 
on principle A suit fot contribution in such a case will be accordingly 
governed by Article 83 and not by this Article 

The obligation of a surety is only a collateral obligation and 
postnlates the principal liability of another namely the principal 
debtor A person is therefore nob a surety for another unless that 
other 13 also liable * ^here A executed a bond in favour of B but the 
money was really for the benefit of C who undertook to indemnify 
A against loss, it was held that A uas not a surety for 0 inasmuch as 
0 himself was not liable to I? ’ Similarly , when A contracted with B 
to discharge tho liability of 0 to B in case of his default, but on the 
date of such contract the rights of B against C had been barred by 
limitation, it was held by tho Bombay High Court that the foundation 
of the alleged contract of suretyship, namely, an exiHmg enforceable 
liability of tho principal debtor being absent A was not a ‘surety' 
at all^ 

Where A merely enters into an obluation m sulstitution of the 
obligation of B A is not a surety for B * Thus where D owed money 
under a decree to A and G took over the liability by executing 
a bond m favour of A vho thereuixm absoUed D from all liability 
under tho decree it uas held that G was not a surety and that a 
■suit by him against D for roimlnirsomont was not governed by this 
Article 

3 Article applies only when surety has paid the creditor.— 
The implied promise to indemnify the surety referred to m Sec. 
tion 145 of tho Contract Act will arise e\en where the surety docs 
not himself pay tho creditor but is comiielled to make contribution 
to a co surety who has paid tho creditor But a suit by such a surety 
on tho implied contract of indemnity is not governed by tliH \rticle, 
as tho plaintiff has not made tho payment to the creditor as required 
by tho third column of tho Article Article 83 will apply to such a 
■case ‘ 

6 Rowlett — Principal sod Surety 2nd Edition Page 1 

7 (l{K)‘)'’aAllC27(C30 1907 All WN 214 4 All L Jour 5D1 Cirraj Singh 

V ilukhand 

8 (1918) AIR 1913 Bom 19" (199) 42 Bom 441 4C Ind Cas 122 llanju 

Vahadfvv Shirappa iJanju 

9 Rowlett Principal and Surety 2nd Ed t on Pago 1 

10 (1909) 1 Ind Cas 1011 (1012) (Lah) J/anjar> fcais t Cavanll-an 

Note 3 

1 (IBSl) 16S1 Pun Re No 9" lladar ZJaIrt t AfctrrdAli 


Article 81 
Notes 
2—3 
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Article 81 i. Creditor’s right against principal debtor barred— Rights 
Note i of surety. — According to the High Court of Allahabad^ and the 
undermentioned case*^ of the Judicial Commissioner’s Court of 
Upper Burma, where the remedy against the principal debtor is 
allowed to be barred by limitation, the surety is discharged even 
though there may be no question of limitation as against him In 
SahgBamv Bnc/mnn, * Sulaiman, J observed "If the surety were 
still liable to pay the amount, he would in his turn be entitled to 
proceed against the debtor and recover the amount from him even 
after the limitation has set m ’’ The other High Courts have taken 
a contrary view, namely that a surety is not discharged merely 
because the creditor has allowed the remedy to be barred against 
the principal debtor® In Raghavendra v ilohtpat* Shah, Ag 0 J. 
observed as follows' — "The liability of the principal debtor to 
indemnify the surety is provided for by S 145 and is m nO way 
dependent upon the existence of his original liability to the creditor. 
It may be said that this view may lead to an indefinite extension of 
the period of the liability of the principal debtor which cannot be 
• enforced directly against him on account of the bar of limitation It 

is possible that in some cases, as in the present case, it may so 
happen, but I am unable to think that there is any particular hard, 
ship or injustice to the principal debtor involved in his being called 
upon to indemnify the surety The cause of action in respect of his 
liability to indemnify the snroty arises when the surety m fact pays 
the amount under S 145 of the Indian Contract Act Even if it 
involves some hardship I do not think it can afford any reasonable 
basis for holding that the payment made by the surety under 
circumstances such as we have in this case is wrongful ’’ 


Note 4 

1 (1928) AIR 1928 All 40 (49) 50 AH 211 107 Ind Cas 42, Salmg Ham t 

Lachman Dai 

(1902) 21 All 501 (510) 1902 All W N IGC, Ranjil v Naxihat 
(1887) 9 AH 205 (210) 188G All W N 279 Dhxtpungh v Zaxnul Ahdxn 

(Surety lor mortgagor guaraotccitig payment of mortgage amount by 
the mortgagor — Suit on mortgage after personal rcmcd> against mort 
gagor IS barred — Btld saictj not liable as the cause of action against 
surety arises on the personal covenant alone ) 
la (1892 9C) 2 ITpp Bur Rnl 303 (310) Ah Pv.\n v See Skong Foo 

2 (1928) AIR 1928 AH 4C (49) 50 All 211 107 Ind Caa 12 

3 (1915) AIR 1915 Mad C"5 (G79) 27 Ind Gas 337 39 Mad 238 Abraham 

Sere at V Jlaphutl Huthtrtan (Case of joint promisors ) 

* opala Iyer 

n principal 
This was 

(1925) A I R 1^5 Bom 244 (210) 40 Bom 202 6C Ind Cas 833 Fagha 
tetidra Gurtf Hoot Vahtpat Krtshna 
(1681) 6 Bom C17 (G52) CinilJur 139 Ilajanmalv Krishna Dao 
(188C) 12 Ctl 330 (333) ArtsWo Aishor* v liadha Homan ^funsht 
(1932) A IR 1932 Lah 419(120) 133 Ind Cas 305 18 Lah 817 A «r Dm v. 
Allah Dttla 

(1592) 1602 Pun Ro No ISO 15 Iiil Nont't I v Tndnr Kishore Singh 
(But see (1678) 18781 unite No SO Suja v Pkaluan] 

1 (1925) A I R 1925 Bom 214(210) 49 Bom 202 PC In 1 Cas 833 
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S. starting point. — As seen already, the Article contem- 
plates suits by sureties to rccoicr tndemnity from the principal 
debtors The cause of action for such suits arises only when the 
plaintiff has suffered actual loss In other words, it is the loss which 
the surety has sustained by the default of the principal debtor which 
entitles the surety to sue the principal debtor for reimbursement * 
Time IS accordingly made to run under this Article from the date 
when the surety pays the creditor* 

A surety has, even before making payment to the creditor, certain 
remedies against the principal debtor, other than the recovery of 
the indemnity (See Notes to Article 83 tnfra) Suits to enforce 
such remedies are not governed by this Article 

The word "pays’ in the third column of this Article has the 
same meaning as it has under Section 145 of the Contract Act * 
Under that Section "pajment'* means a pajment in money or a 
transfer of property and not the mere incurring of a pecuniary 
obligation m the shape of a bond or a promissory note or an acknow- 
ledgment of liability,^ or in the shape of safferiDg a decree to be 
passed * It has been held m the undermentioned cases® that the 
execution of a mortgage may be a t>!^yment inasmuch as it is a 
transfer of property 

Where money is deposited by the surety into Court to the credit 
of the creditor, the date of payment for tho pun>ose of this Article 
is the date of the deposit, and not the date when the creditor 


Note 6 

1 (1903) 20 JIad 822 (827) Putiy l^arayanamurthy Iyer v ManmutkH Pillai 
(1025) AIR 1025 Bom 214 (210) 19 Bom 202 60 lod Cas 863, Ragkaxendra 

Oururao'e Vahiiwl Amljna 

(1018) AIR 1016 Low Bur 115 (115) 39 lod Cas 432 S;me Zan 
U V Pru ] 

2 (1920) AIR 1920 Upp Bur 21 (21) CO Ind Cas 23 3 Upp Bur Rul 2C1, 

Ytnke Stipayn y ilaung h\n 

(1801) 1601 Suth W R 57 (58) lioy Uurree Ktihen t Panee Ajhmrdlt 
Aoentrar 

3 (1919) A I R 1919 Nag 120(127) SO Ind Cas Oil IS Nag L R 78 Antoar 

hhan v Culam Aomm 

(1920) AI R 1920 Nag 420(131) 9? Ind Cas 185 I tnayoJtroo v Shripalllao 

4 (1930)AIR 1030Lab812(81S) 127 Ind Cas 714 Jauata Smgh y V( Paj 

Kaur 

(1921) AIR 1921 Lah 057 (059) 76 Ind Cas 759 Somand Khan y 
Fajja 

See also tbc ca«cs cited in Foot Notes (2) and (3) 

(But see (16CC) l^CG Pun Re No 72 Kunhw v VoUa (WTiere 
" ' ‘he pnee of a 

he penod of 
— Sutmitled 

5 (1919) A IR 1919Nag 120(127) 15NagLR"S 50 Ind Cas 011 Anscar 

khan V Onlam Ansam 

C (1920) AIR 19'*0 Nag 129 (131) V Ind Cas 185 YinoyaArao t SUnjal 
Poo (Suit on eoctraet of indcmnitT ) 

(1919) A I R 1919 All 2"9(2‘i0) 11111395 51 Ind Cas I5S, Cliiranjt Lai t 
A araini (Do) 


Article 8t 
Note S 
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Article 81 actually wifchdraTTS the money from Court ^ But where at the time 
Notes of the deposit the creditor 13 not entitled to draw the amount out of 

S — 6 Court, the date of payment for the purpose of this Article would not 

be the date of deposit but the date when the creditor becomes entitled 
to withdraw it ® 

Where the surety has had to make payments at several times, 
hi3 right to reimbursement arises as often as he 13 so compelled to 
make the payment and time runs as to each such payment from the 
time when it is made ‘ 

6. Sureties in respect of mortgage debts . — A borrows money 
from B and executes a moitgago of his properties in his favour 0 
stands surety for the payment of such debt by ^ .4 fails to pay and 
B thereupon recovers the amount from C Now 0 has two remedies 
against Aik right to enforce the promise to indemnify implied 
by virtue of Section 145 of the Contract Act A suit to enforce this 
right IS governed by this Article and must be brought within three 
years from the date when the suretj paid the creditor' 2 A right 
to stand in the shoos of the creditor under S 140 of the Contract 
Act and enforce the mortgage itself against A But, as has been 
seen in Note 1 ante, this right is not governed by this Article at all 
The suit to enforce the moitgage should bo brought ^Mtbm twelve 
>ears of the cause of action under the mortgage under Article 133 
of the Limitation Act and not 12 years from the date of payment * 


Article 82 


82. By 

surety against 
co-surety 


a 

n 


Three years. 


When the surety 
pays anything m 
excess of his own 
share. 


^ Act of 1877, Article 62 
Same as above 
Act of 1671, Article 83 

Siitio as above except that for tfao word 'surety m the present Artidei 
WitTO \Vie -noTi ro XtArd tii\xiTnn 

Act of 1659 

No corresponding provision 

7 (1020) AIR 1920 Upp Bur 21 (21) DO Ind Cas 23 3 Upp Bur Rul 2C1, 

1 title Suiiaya\ Ifaun^Atn 

8 (1923) A I B 1025 All ICI (ICI) 82 Ind Cas 1011 Mohamed Na>ii v llargn 

TjdX 

9 (1810)0 L J (N B) Ex 2C3{2C9) C M d. W 153 55 R R 647 4 Jut 230 

131 E R 3dl,DAtieiv //umpArrvs 

(1020) AIR 1920 Upp Bur 21 (21) TO Ind Cas 23 3 Upp Bur Rul 2G1, 
1 inl e T Vaunp Atn • 

Note 6 

1 (1020) AIR 1020 Upp Par 21 (23) CO Ind Ca» 20 3 Upp Bur Rul 231, 

1 inle v VauH^ Km 

2 (1919) A I R 1919 All 5f (59) 42 All 70 52 Ind Cas fSJ DardkatunUSA 

Legnm v li'aA5oo6 Aft Vkin 

(1003) 20 Slad f80 (715) 18 Mad L Jour 83 (F B) IlAjah of 1 uiAim^am v. 
lutjah Setruehcrla Somatehhararat 
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Synopsis 

1. Ri^ht of contribution between co-sureties. 

2. Rights of surety against co^surety before payment. 

1. Right of contribution between co.sureties. — Section 146 
of tbe Contract Act proMdes that co sureties for the same debt or 
duty are liable, as bet%\eQn themselves to contribute equall) towards 
the debt, and Section 147 provides that co sureties who are bound 
in different sums are liable to pay equally as far as tbe limits of their 
respective obligations permit 

This right of contribution amongst sureties is not founded on 
contract, but is the result of a general equity on the ground of 
equalitj of burden and benefit * ‘ The true explanation of this 
right between co sureties seems to be that it is founded upon the 
consideration that, m cquit}, the remedies of the creditor against 
tbe several sureties should have been so applied as to apportion the 
burden rateablj , and if thej have been applied otherwise, the Court 
will, b> laying hold of the remedies of the creditor or otherwise, 
inteifero directly between the co sureties to correct tbe mequitj * 

It follows that a surot} has do right of contribution until ho has 
paid B larger sum than his proportion of the debt then actusU} due 
to the creditor ’ A surctj wlio has paid the creditor a sum which is 
less than his share of tlie debt duo cannot recover any contribution 
from his co sureties The reason is that otherwise a multiplicity of 
suits and great inconv cnionces ma> follow, if each surety is allowed 
to sue the others for a rateable pioportion of what he has paid the 
instant ho has paid any part of the debt* Where, however the 
payment by one surotj of what would have been no more than his 
own share is accepted in satisfaction of the whole debt, the result 
will be as if the surotj has paid the whole debt himself and conse 
quently in excess of his own share Ho will consequentlj be entitled 
to claim contribution from his co sureties * 

The pajraent referred to raa> l>o either voluntarj or made for 
the purpose of avoiding coercive process against the projwrtj of the 
suretj It will amount to a pajment even if he suffered his proiiertj 
to bo seized under process of law for the purpose of the amount 

Article 82 — Note 1 

1 (1787) 1 R R 41 (t3 41 45) 1 Cox S19 During \ Earl of II inehelfea 

(Sf0alM(lOn) A I B 19i5C>1331 (33C) S7 Ind Cas 22 Slalungim 
Dtbt T Urojesvar 

(1920 AIR Ii«G Cal C57 (C59 C59) 91 lod Cas 159 Ergis ered 

Jetsore Loan Co Lidr Copal ’lart Chose Choud tury ] 

2 Rowlett— rnneiral and Sufclr 2nd Edition ra5c222 

3 See Rowlett Principal and Surely 2nd Fditioo Paces 23" 235 

(I6C9) 1 K \\ P II C R 100 (101) il Constantine t 11 Drete 

4 (1810) 55 RR 517 (559 500) G VI A V\ 153 9 L J (N S) Ex 2C3 4 Jer 250 

151FR8CI Darieiv llunphreys 

5 Rowlett— Principal and Surctv, 2nd Edition page 233 
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being realized from its income or sale ® But, as has been seen in 
Note 5 to Article 81 ante, the payment must be actual payment in 
money or transfer of property and not the mere undertaking of a 
pecuniary obligation such as the execution of a promissory note or 
bond in discharge of tho surety’s liability ^ 

Since the cause of action arises only on payment of more than 
hi3 share, a surety s suit for contribution will not bo affected by the 
fact that his right to obtain reimbursement from the principal debtor 
himself has become haired 

When a surety makes payments in excess of his share, he has, 
in respect of eac?i such payment, a right of suit for contribution ® 
A surety must, m his suit for contribution, include the whole of the 
claim for contribution in resiiect of all the payments made prior 
to the date of suit * 

2, Bights of surety against co.surety before payments — 
Where a surety docs not mako any payment to tho creditor, be has, 
as has been seen already, no right to claim that ho ^hould be paid 
any contribution * But where a judgment has been passed against 
him or ho is threatened by tho cr^itor ^Mth an action for more than 
his share of the debt duo, he has a right m crjuity to bring an action 
against tho co sureties and the creditor, and obtain an order upon 
tho CO sureties to'pay their projHjrtions to the creditor Where the 
creditor is not a party to tho action, he may obtain a prospective 
order directing the cosurety, ujiod payment by tho surety of his 
own share, to indemnify tho latter against further liability * A suit 
of tho class above referred to is not ono contemplated by this Article 

See also Notes to Article 83 


C (1021] AIR 1521 Cil 814 (815) 67 lod Cas 8S1, Copenatb v Chandra 

Nath 

(1003) 2C Mid C80 {C93) 13 Mid h Jonr 83 (F B) Rajnh of VitianaQran 
V Ilajah Sctruehcrla Sotnaxkhararat 

7 (1903) 20 ^liid 322 (328) Pulti Narayanamurihy Iyer v Marimulhri 

PiU/li 

(1910) A I R 1910 Oiidh 177 (179) 35 Ind Cis 439 19 Oudli Cas H. 

Ja^annalh Kuar y Shto Stngh 

(1021) \ I B 1021 P O 102 (191) 4 Riiir 43 80 Ind Cas 259 (P C), 

Veerappa Chtlly t AntnachaUatn CJietl j 

8 (1903) 20 Mad rSO (717) 13 'Mad L Jour 63 (F B) Tiajnh of "i uiaftagram T 

jTajah Selrueherla Sevtatkararat 

9 (1003) 20 Mid rST (717) 13 Mad h Jour 83 (F B) Itajnh of 1 ttianagram v 

ItiXjah Setruchtrla Somavkamrm 

(1910) 5 Ind Cis 110(412) 13 Oulh Cas 23, Bc6» Sa/idi v Gour\ ShanUr 
Sihat 

(1810) 151 FR 301 (307) 6Mt.\\ 153 9 LJ(NB)rx2C3 4 Jur 250 
55 RB317 ixitirir IlumphTtyi (Quoted in 20 JInd C^r at page 
710) 

Note 2 

1 Ser niM (18'2) 11 Bene LR7C(3I) WSutliWRSl Pam Perthad Stngh 
T }\terl/hoj Singh 

3 (ISJ3)LR2Cli5H(529) 41 WK{Fog)Dtficstl93(l9l) 3 It CIO C3 L T 
753 U oliurthamen v Cul/irt 
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83 .“ Upon any 
other contract to 
indemnify. 


Three years. 


When the plain- 
tiff is actually 
damnified. 


Article 83 


Synopsis 

1. Scope of the Article. 

2. Section does not apply to suits for indemnity not based 

on contract. 

3. Suit to enforce obligation under Sections 69 and 70 of 

the Contract Act. 

4. Suit by agent against principal to enforce obligation 

under Section 222 of the Contract Act. 

6. Suit an registered contracts of indemnity. 

6. Suit to enforce indemnity charged on immovable property. 

7. Suit by vendor against vendee. 

8. Suit by assignor against assignee of lease. 

9. Suit by surety against principal debtor for money paid 

to co-surety. 

dO. Suit by creditor against surety. 

11. Suits between joint promisors for contribution. 

12. Starting point. 

13. Bemedy of plaintiff before payment. 

14. Claim to indemnity, when can be set off. 

15. Covenant In an award. 

Other Topics 

Article 116 asd this Article . . See Note 5 Note 7, Pis 5, 7 and Foot Note (5) 
Contract ol indemnity may bo express or implied See Note 2, Pt 2 

Contract ol indemnity — ^^bcn plainlifl damnified by breach — Instances 

&c« Note 12 Pts 5 to 10 

indemntfier can bo sued even before actual damago is caused Bee Note 13 

■Vicro in 'rm ifun?. tvssvsmui.— witowfi. Vi •nihmimfcy 

Bee Note 7, Pt C 

£ait by puHn adatta agent again*! pnneipal . Bee Note i 

1. Scope of the Article. — It has been seen in Note 1 to 
Article 81 ante, that Article 61 is a general Article applicable to suits 
for the rocovorj of mone> paid bj the plaintifif for the defendant and 
that Article 81 is one of a series of particular Articles specif j mg 
various situations in which inonej is i>aid by the plaintiff for the 
defendant This \rticlo is another of snch inrticular Articles and 
applies to suits upon contracts of indemnity, other than those dealt 

Act of 1877. Article 83 and Act of 1871, Article 84. 

Same as'alore. 

Act of I8S9. 

No-corte-ponding proru on. 
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Article 83 
Notes 
1—2 


^th in prior Articles Where this special Article apphes, the general 
Article will not apply.* 

2. Section does not apply to salts for indemnity not 
based on contract. — A “contract of indemnity” is defined by 
Section 124 of the Contract Act as “a contract b> which one party 
promises to save the other from loss caused to him bj the conduct 
of the promisor himself, or bj the conduct of any other person ” 
Section 9 of the same Act provides that “m so far as the proposal or 
acceptance of any promise is made in tiords, the promise is said to be 
express," and that “in so far ns such proposal or acceptance is made 
othenotse than tn tiords, the promise is said to be implied " The 
expression "is made" shows that under the Contract Act nothing is 
a promise and therefore a contract, unless a proposal or acceptance 
can be said to have, <is a fact, been made Where A promises B in 
express vords that he will pay him Hs 500, it is an express promise 
and may he a “contract” within the meaning of the Contract Act 
Where A requests B to pay money for him to C, it may be inferred 
as a fact that he promises to repay B the sum paid by B to C * 
This IS an implied promise within the meaning of the Contract Act 

The word “contract” in this Article must, it is conceived, be 
understood m the same sense in which it is used in the Contract Act 
A contract of indemnity within this Article may bo therefore express 
or implied,* m the sense in which it is used m the Contract Act 
A promise which is implied only as a matter of law or as a legal 
fiction 13 not a ’contract’ witbm the Contract Act and is not a 
contract within this Article also X suit for indemnity which is based 
not on any promise actually made but on a “promise” implied m 
law, 13 not one on a ‘contract’ of indemnity and is not governed by 
this Article ’ 

Thus, where A purchased goods wrongfully in the name of B with 
out B's knowledge and B was forced to pay the price to the seller, a 

Article 83 — Note 1 

l lOl lad iW, AWal Kadw s Iwiw 

Dm 

[Sec also (193S) AIR 1933 Lab 196 (IIS) Fxrm Haji Mahbuh 

Ea/iudihnr Abdul Gaffar (Sail on acdertaking to indemnify 
— Art 63 applies )) 

Note 2 

1 (ISO") 7 Sath W B 3*56 (3S7) Beng L R Sup Vol C91 (F Bj, Shaboo t. 
Booriti Mdlah 

^ ^ r :^ath V Har Gonnd 

' • yionoy not paid and 

• ■ V Mokendra Prasad 

r<?« n/v» (IS75) 23 Sath R 303 (305) 2 Ind App 131 13 Bcng L R 
203 3 Snther 13G 3 Sar l77 (P C). Jjiw Tuhvt Singh v 

Dtshesuar Ball ] 

3 (1933) AIR 1931 I^b 401 (405) 147 Ind Cs% 57. Des PusJ JIulam Chand 
T Bflflii P/lni 

(1935) AIR 1035 Xr-il 59l (595) 157 Ind Cm 71C. Veetil Karnaean » 

(S«aIw(I91I)9IndCi«9-’3(9=i9)(Cal) A-»Y<irainr Rnm J 
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suit by B to recover from A the amount which ho was compelled to 
pay was held to bo governed not b> this Articlo but by Article 61, 
inasmuch as there was no contract between A and Similarly, 
where a receiver appointed by the Court to administer the estate of a 
deceased person incurred costs in filing a suit on behalf of the estate, 
and filed a suit against the heirs to the estate for reimbursement, it 
was held that Article 61 and not this Article applied to the case * 

3. Suit to enforce obligation under Sections 69 and 70 of 
the Contract Act. — Under the English Common Law, where one 
person pays money to another under circumstances and uixin occa. 
sions which make it just and equitable that it should be re paid, a 
debt or contract of payment is implied in law without any actual 
agreement to that effect ^ the basis of the legal fiction lying in the 
fact that unless the obligation was stated as a fictitious contract, 
there was no place for it withvn the rules of Common Law pleading 
Under the Contract Act, such an obligation is directly enforceable 
under Sections 69 and 70 of that Act without resort to any fiction of 
law such as that which prevails under the English Common Law The 
obligation is not a ' contract ’ at all but is only *a relation resemb* 
ling that created by a contract * Consequently, a suit to enforce 
such an obligation is not a suit to enforce any contract and is not 
governed by this Article 

i. Suit by agent against principal to enforce obligation 
under Section 222 of the Contract Act. — Section 222, Contract 
Act, pro^ ides that the employ er of an agent is bound to indemnify him 
against the consequences of all lawful acts done by such agent m the 
exercise of the authority conferred uimod him There is a confiict 
of opinion as to whether such liability to indemnify is a liability on 
a* "contract to indemify ’’ within the meaning of this Article 
According to the High Court of Madras this liability is not one under 
any contract of indemnity and a suit to enforce the same is not 
within this Article ^ A contrary mcw has been taken by the High 
Courts of Hombay and Lahore * According to these Courts the contract 

4 (1033) A IE 1933 Lah 401 (405) 147 1 C 57 De* Taj t Laeh\ Earn 

5 (1035) A I R 1935 Mad SOI (505) 157 lod Cas74G.CA««r<]{A ATarnaran 

r UaTayeina Ayyor 

Note 3 

1 (1619)79RRC23(C2G) SCBStl 19LJCP130 14 lur SOC 2.eirij t 

(1007)20 All C27 (C3l) 100" All W N 211 4 All LJoar 501, C.rraj Sm-ifc 
> J/tjIfftand 

2 Set the heading to Chapter \ cf the Contract Act 

Note 4 

2 (1910) 7 IndCas 300(300 4 00) 81 Mad 1C7 Kandatamy Pillai t Aroyamtal 

2 (1932) A I R 1032 Bom 25 (30) ISCIndCasiei Jlarakthand y Sumahlal 
(1911) AIR 1011 Lah 107 (40 ) 1315 Poo Re No 23 2C Ind Cas 415, 
ilengx Fan t firm cf Eamaran Da$ ilaman Cl-and 
(lOr) AIR 101" Lab 22 (23) 42 lol Ca* "2 rt am Sirgh y Ftm P-an 
Auntrar Ganrsh 


Article 83 
Notes 
2—4 



1344 


Contract to indemnifx 


Article 83 
Notes 
4—5 


may bo one which is imphed or inferred in virtute of the ]ural 
relations of the jiarties Thus, where a pwiia adatia agent entered into 
a contract with a third person, m exercise of the authority conferred 
upon him by the principal, and became liable for the performance of 
such contract, it was held bv the High Court of Bombay following 
the ^uow of the Lahore High Court that a suit by the agent against 
the principal for indemnity against the consequences of the acts done 
under the authority of the princiiKil, was one based on a contract of 
indemnity within the meaning of this Article It is submitted that 
the \ lew of the Lahore and Bombay High Courts is nob correct As 
has been seen in Notes 2 and 3 above, the word ‘contract’ implies a 
real or actual promise whether made in words or inferred from the 
conduct of parties An obligation imposed by law without reference 
to any actual agreement between the parties is not a contract at all, 
though it may arise as a consequence of the agency contract 

5. Suit on registered contracts of indemnity. — When the 
contract of indemnity is registered the Article applicable is Article 
116 read with this Article and the period of limitation will be six 
years from the time when the plaintiff is actually damnified^ 

(1031) A I B 1031 Lah 302 (303) 128 Ind Cas 316 12 Lab 190 Bhagvian 
Dai y Mulsaddi Lai 

(1020) 115 Ind Cas 167 (767) (Lab) GaneslxDasy l^arm^hDas 

(1023) A I B 1023 Lah 473 (474) 73 Ind Cas 143 Dtvi Sahax Ramji Das r 
Tktralh Itam 

(1021) AIB102lLahlC7 (167) 06 Ind Cas 000 Xaddrt Psrsfcotf v Har 
Bhaouan 

(1026) A I B 1020 Lib 192 (153) 02IsdCa$505 J/uKsni Bam v 
Das 

(1027) A I B 1027 Lah 826 (828) 106 Ind Cas 40 Firm Airpa Ram 
Lachhman Das v Firm Sawan Mai 

(1028) A I R 1028 Lah 424 (425) 112 Ind Cas 719, Bhagal Ram y JIarjas 
Val 

(1032) AIR 1032 Bom 503 (504) 140 Ind Cas 621 Babasa y Bombanna 
(Commission agent purchasing goods for principal — Refusal of prmci 
pal to accept some goods — Be sale by agent — Damages suit for — 
Article SS applied ) 

(1018) AIR 1018 Lah 3C5 (365) 46 Ind Cas 541, Sarab Dial Ishardass y 
Dew Dilta 3Sat Gorditandas 

Note 5 

1 (1021) AIR 1021 Lah 260 (2GI) 2 Lah 316 Cl Ind Cas 431, Abdul An* 
Aluin V Sfuhammad Bakhth 

(192C) A I R l026Nag420(430) OTIndCaslBS VtnayakRaoy Shripalrao 

(1010) A IR 1010 Mad "SI (757) 60 Ind Cas C’S ^ enJ atachallam ▼ 
Krisl nasicamy 

(1000) 4 lod Cas 1121 (1121) 31 3Iad 452 Armuasa Itajhaca v Banga 
ticnmy Iyengar 

(1012) 16 Ind C-18 "3 ("5) (Cal) Ram Barai Singh y Mohendra Frosad 
Singh 

(1030) AIR 1936 Mad C55 (G5G) lf7 Ind Cas 157, Vahyakath Periyatial v 
CocinJa Menon 

ftl*i (1033) MR 1033 JaIi 100 (111) 141 Ind Cas 435 14 L»h 
8*50 rtifOTri Val T Vayfci 5fnl (^ufl*re )] 

[BmI see (1018) AIR 1018 Mad 1135 (1135) 33 In 1 Cas 188 Aal» 
Vfifnmalv Acfandatela Goundar (Submitted not correct )] 
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6. Smt to enforce indemnity charged on immoYable pro- 
perty. — The Article applies onl> to suits on personal contracts of 
indemnity and not to cases where the indetoniti is charged on 
immo% able proport j and such charge is sought to bo enforced ^ 
Article 132 tnfra will govern such cases 

7. Suit by vendor against vendee. — "Where a part or %\holo 
of the consideration amount for a sale deed is left in the hands of the 
vendee for the purjwso of paying off the debts of the \endor and the 
vendee fails to pa^ the same as undertaken the \endor has two 
remedies open to him 

1 He can sue for damages for breach of tho contract committed 
by the vendee in not pa>ing the debts as undertaken, tho 
measure of damages being the sum undertaken to be paid It 
13 not necessary that tho plaintiff should have suffered anj 
actual loss before ho can mamtain the suit ' Such a suit is not 
a suit based on any contract of indemnity, and this Article 
does not apply. 

2 He can sue on the implied contract of indemnity that arises in 
such cases * This Article will apply to such suits and time will 
run only from tho date when the plaintiff is actually damnified 
See Note 12 tnfra 

Whore A sells propertj to S subject to incumbrances there is an 
implied contract of indemnity b> B in faiour of A against such 
' NotTe 

1 (1934) AIR 1934 ’Sfad 1 (7) 57 Mad 218 149 Ind Caa S’’9 Hama Bai/a 
nvngar v T eniatoUngam Nat/antm Bahadur 
(1921) AIR 1921 Mad 514 (51C) CO Ind Cas 651 Bamasuamy Iyengar <e 
Ku^pusamtj Iyer 

(1933) AIR 1933 Lab 109 (UO) 141 led Cas 435 14 Lab 8S0 GuUan 
Mfll T ilaghi ilal 

Note 7 

1 (1900) 23 Mad 441 (444) Dorannga Tttar v Arunaehalam Chelli 
(1912) 14 Ind Cai 244 (215) 31 All 429 Baghubar Fai v Jatj Pat 

(1911) 12 Ind Cas 353 (355) 30 ^lad 318 Baghunatf aehartar t Sadagopa 
charter (In this case the Tender had before auit paid the debts and 
the suit was for the return of the purchase money ) 

(1933) AIR 1933 All 8SC (338) 55 All 490 113 Ind Cas 821 Unlar Singh 

V EnjltProMd 

(193G)A I R 193C All 8"0 (S"2) 166 Ind Cas 903 Bamehander t Bam 
chander 

2 (1933) A I R 1933 All SSG (Ses) 65 411 490 113 Ind Cas 621 ITnhar Sinjh 

V Jirtihi I'rflMtf 

(1911)12 Ind C'xs 353 {851) 30 Mad 313 KdjAwna/fochflnar v Sadagopa 
chartar 

(1935) AIR 1935 All 1G3 (IGl) 154 Ind Cas 305 Ibdul U ahid KJ on t 
Sher Vohamed Ahnn 

(1931) AIR 1931 Tat 271 (2-3) 132 Ind Cas 101 10 Pat 451, 3Il Ba) 
bantiKiierx Bishundea 
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incumbrances ^ In Izzat-un-nt$a Begam v. Kunwar Pertab Singh* 
their Lordships of the Privy Council observed as follows 

“On the sale of property subject to incumbrances the vendor 
gets the price of his interest, whatever it may be, whether the price 
be settled by private ba^am or determined by public competition 
together with an indemnity against the incumbrances affecting the 
land The contract of indemnity may be express or implied If the 
purchaser covenants with the vendor to pay the incumbrances, it is 
still nothing more than a contract of indemnity 

Where money is left m the hands of the vendee to pay off the 
vendor s debts and there is also an express contract of indemnity 
against loss caused by the failure to pay, the Article applicable to 
enforce such a covenant is clearly this Article, and if the contract is 
registered, Article 116 read with this Article ® 

A mere covenant for title or for quiet possession, whether express 
or implied, is not a contract of indemnity and Article 83 does not 
apply to amts for breaches of such covenants ® Where, however, there 
IS an express covenant for such indemnity against loss of title or 
possession, a suit on such covenant will be governed by this Article 
and if the contract is registered, by Article 116 read with this Article 

(lOie) A mmSMad 1135 (I 1 S 6 ) 38 iDd Cas 188 V Solan 

davtla Ooundar 

(1023) AIR 1923 Mod 492 (491) 74 lod Cas 209, TenKatanarayanatah T 
Subramamya Iyer 

(1936) AIR 1936 Atl 670 (873) 16C I G 903, Rante;i<i»e!«r- v Ramchander 

t Sinfi (Veadee 
0 ~ Vendor losia; 
veodee teas from 

date ol sQcb loss and not from date of sale ) 

3 (1909) 36 Ind App 203 (208) 31 All 683 S Ind Cas T93 (P C) r«(i< wn «»«* 

Begam v Stinwar Pertab Sinyk 

(1934) AIR 1934 Mad 1 (4) 57 Mad 218 149 Ind Cas 379 Rama Raya 
nimgar v Venkatalmgam 
See also the cases cited in Foot Note(2) above 

[See also (1936) AIR 193G AU 870 (873) 166 Ind Cas 908 Ram 
chander v Ramchatider ] 

4 (1909) 3C Ind App 203 (208) 31 AH 583 3 Ind Cas 793 (P 0) 

6 (1933) AIR1933Lali 109 (111) 1411 0 435 14 Lah 330 Gulearsv Vaght 

(1933) AIR 1933 Lah 793 (795) 144 Ind Cas 362 14 Lah C4C ihdul 

Qadtrv Mt BtlasKaur 

(1920) AIR 192G Nag 429 (430) 97 I C 185, rinni/aft Bao v Shrtpairao 
(1912) 16 Ind Cas 73(74) {(^1), Ram Baras Singh v MohendraProsad Singh 
In the foUoteing cases irttele83 teas applied no reference being made to 
IrtieU 116 — 

(1926) AIR 1926 All 605 (607) 95 Ind Cas 913, Kedar Nath v liar Ooimd 
(1935) AIR 1935 All 463 (4C4) 151 Ind Cas 805 Abdul » ahid Khan v 

Slier iluhammad Khan 

(1933) A I R 1933 All 830 (388) 113 Ind Cas 821 55 AlUCO VnUr Smgh 
V Adslit Prasad 

In the /olloiciftg ease Article 116 !«is held not to apply but only Article S3 
(1918) A 1 R 1918 Mod 1135 (1130) 33 I C 188 , Tioliammnl v Kolandatela 

C (1902) 20 Rom 750 (754) 4 Rom L R 571, rwleirnm v Vtirlid/inr 

7 (1019) A 1 n 1919 Mad 840 (850) 47 Ind Cas 924 1 enhalaramayya\ Ram 

brahman 
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8. Suit by assignor against assignee of lease — Where A, a 
lessee, assigns his lease to B, there is an implied promise on the part 
of B to indemnify A in respect of the covenants in the lease This 
Article will, therefore, apply to the suit by A based on such obligation, 
and limitation commences to run not from the date of breach of 
covenant by the assignee, hut only when the assignor was damnified ^ 

9. Suit by surety against principal debtor for money paid 
to co*surety. — See l^ote 3 to Article 81 ante 

10. Suit by creditor against surety.— Article 81 ante deals 
with suits by a surety against the principal debtor Article 82 deals 
with suits by a surety against co sureties There is no specific Article 
for a suit by the creditor against a surety Such a suit is one based on 
a contract of guarantee and not of indemnity and is not within this 
Article Article 65 may, however, apply to such a case see Notes to 
Article 65 ante 

11. Suits between joint promisors for contribution, — 
Where A and B execute a ]omt promissory note in favour of 0 and 
receive, in moieties, the money advanced thereunder, each of them 
must, according to the undermenttoned case,* be regarded as the 
principal debtor in respect of a moiety of tho debt and surety for the 
other m respect of the other moiety, and the right of contribution 
between them dealt with on tho principle laid down m Section 145 
of the Contract Act This view was relied on by Oldfield J , in 
Abraham Servai v Bapkacl Mutkinyan * but was dissented from 
byT>abji,J in the same case According to the latter Judge itisnot 
a case of suretyship at all, but merely one of an implied contract 
of indemnity within tho meaning of Section 124 of the Contract Act. 
It IS submitted that this view is correct and a suit to enforce such 
indemnity would bo governed by this Article See also Note 2 to 
Article 81 

12. Starting point. — In all contracts of indemnity, it is the 
damage sustained which entitles tho indemoificd person to sue tho 
indemnifior for reimbursement * Timo is accordingly made to run 

[S« also {1913) AIB1919 5Iaa757{7W) 50 lad Cas C73 TenUta 
ehalam t Artshnasiramt 

(1909) 4 Ind Cas 1121 (1121) « 31 Mad 4S3, Srinirasn Haghava t 
Jiangnsteami Iyengar ] 

Note 8 

1 (16*0) 5 Cal 811 (817) 0 Cal L R 1C7, P<jnn t Chunder Setkur Mookerjee 

Note 11 

1 (1D03) 2C Mad S'’2 (92C) 2*arayanamvrthy Iyer w ilarxmuihu Pillat 

2 (1915) A I R 1915 Mad C75 (C77 C"9) 27jDdCas337 39 Mad 2=3 

Note 12 

, , ’ . . , I ' , ’ PtUm. 

• * 1 1 

. ■ ' ttf 

l^rame actuallf out of pocket by piyiaeat ) 
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Article 83 tinclcr tin? Article from tlie date \shcn the plaiDtiff is actually 

Note 12 damnified A ^ictson cannot Im said to lie ‘damnified before ho has 

been deprived of anj thing A lemotoclmncoof being deprived of some 
thing will not entitle him to lealiso damages from his indemnifier^'' 
The question, whether the plaintiff is damnified bj reason of the 
breach of the contiact of indemnity, depends also uixm the nature of 
the indemnity given m each fiarticular case 

1 'Whero tlio contract is to indemnifj the plaintiff against an> 

‘payments which ho may lie compelled to make, the plaintiff 
must have actuallj made a pajment before ho can claim 
reimbursement A “pajment” means a pajment in monej or 
a transfei of a property and not tlio incurring of a pecuniar> 
obligation in tho shape of a l>ond or promissorj note or acknow 
ledgmont of hahihtj,® or in tho shape of suffering a judgment 
to he passed * Tho execution of a mortgage is a transfer of 
property and is a “payment ’ for this jiuriiosc * The payment 
must, however, not lie a gralnttous one ® 

2 Whore tho contract is to indemnify the plaintiff against loss 

of title of tho plaintiff in respect of property sold to him by 
tho defendant, tho plaintiff will ho damnified when a decree 
is passed against him negativing his title ^ 

3 Whero tlio contiact is to indemnify the plaintiff against loss 

of possession of projicrtics sold to him, tho plaintiff will be 
“actually damnified only when ho is actually dispossessed of 
such property ^ 

(1935) A I R 1935 Lah 97t (075) 159 InJ Cq3 853 Shian Sttndar v 

Chandu Lot 

(1921) A IR 1924 PC 192 (194) 4 R.ang48 8C Infl Cas 259 (P C) Teerarpa 
Chitiy V ArunaehttUam Chetlu 

(19ao)AIR 1920 MadC15(C18) 57 Ind Cas 9S2 Sectamma v h^arayana 
7nurthfi 

See also Note 5 to Article 81 ante 

19 (1935) A IR 1935 lAh974 (075) 150 1 C 853 ShxamStmdarv Chandu Lai 
2 See tlic cases cited in Foot Note (4) ol Note 6 to Article 81 ante 


[Sec alxo (1933) A I It 1933 Lnli 401 (400) 147 Ind Cas 67, Dcs Ha) 
HuJatx Chand V Lacht Ilavt (There was no contract in this 
ca«<3 for indcmititT )] 

[See however (1912) 13 Ind Ctts 979 (031) 15 Oudh Cas 25 Tajat t 
milt JIusam v Jlaunak Ah (VVhoto time was held to run from 
the date of tho decree parment had been made in this case 
but when it was eo made does not appear )) 

4 See the cases cited in Foot Note (C) of Note 5 to Article 81 ante 

5 (1933) AIR 1933 All 38G (388) 143 Ind Cas 821 65 All 490 Nnlnr SmQh 

V Kashi Frasad 

0 (1919) AIR 1919 Mad 757 (757) 50 Ind Cas 073, renhalachallam FiUax r 
Krtshnasteamy Palhan 

(1919) AIR 1919 Mad 849 (850) 47 Ind Cas 024 T enhatarai taya v Pam 
Irahman 

7 (1932) AIR 1932 Rom SC (89) 55 Bom 6C5 134 Ind Cas 1157, Pafanbat v 
G/i<i5iitr<im Cran<;abi9%rK 
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4 "Where the contract \sa3 to indemnify the plaintiff against 

“any act done by defendants with respect to certain mortgago 
documents on the property sold to plaintiff” and the defendants 
left the said documents with third persons thereby lessening 
the value of the projierty purchased by the plaintiffs, who had 
therefore to spend money and recover the documents, it was 
held that the plaintiffs suffered damage when they so spent the 
mone> 

5 It has been seen m Koto 3 ante that the obligation of tho 

principal to indemnify tho agent under Sec 222 of the Contract 
Act 13, according to the High Courts of Bombay® and Lahore,®' 
one based on an implied contract of tndemnity, a suit to 
enforce which is governed by this Article According to these 
Courts, therefore, time will run under this Article when the 
agent actually makes a payment on the principals behalf* 
Ihus, where A, a commission agent, purchases property on 
behalf of D, and pays tho purchase money from his own pocket, 
but on finding subsequently that B does not pay the amount, 
ro soils tho property at a loss, and then sues B for the loss 
caused to him by tho transaction, time will run from the date 
on which he made the payment and not from the date on 
which ho ro sold tho property at a loss '® 

IS. Remedy o( plaintiff before payment. — The ]>crson 
indemnified in a contract to indemnify has, eien before he is actually 
damnified, another remedy open to him, namely to sue the indcmni 
fier to have his right of indemnity declared and enforced by an order 
on tho indemmfior to pay off the debt if tho rights were disputed or 
tho obligation neglected, ‘ or to placo him in a jiosition to meet the 

(1027) AIR 1027 Lah 670 (571) IOC Ind Cas 604 0 Lah 101, Ml Cojxxl 
Dai y Dhanna Mai 

(1911) 10 lad Cas 48G (467) (Cal), Sukmoy Sarkar v Shashi Dhushan 

(1023) AIR 1023 Had 402 (404) 74 Ind Cas 209. Venkalanaryanaush y 
Siibramonia Iyer 

(1017) AIR 1017 Mad 674 (87G) 95 lod Cas 769. Dhatcanx y Ananiha 
8 (1922) AIR 1022 P C 187 (102) 49 Cal 203 48 Ind App 335 74 Ind Cas 
CCO (P C) SachirtJrrt Nalh Day ▼ Vaharaj Bahadur Sinyh 

0 (1932) AIR 1932 Rom 25 (30) ISC Ind Cas 481, Ilarakehand Taraekand y 

Sumali Lai Chuntlal 

9a (192S) AIR 192S Idb 424 (425) 112 Ind Cas 719. Bhagat Pam y Uorjas 
Mai Mehr Chand 

(1920) 115 Ind Cas 7C7 (TCT) (Lab) Ganesh iXii ▼ Saraungh Dai 

(192G) AIR 192G Lah 152 (153) 92 Ind Cas 895 Munshx Bam y Bhagican 
das 

10 (1021) AIR 1921 Lah 1C7 (ICS) CO Ind Cas 000 ffoian Perihad y Bar 
Bhagican 

(1023) AIR 1923 Lab 473 (475) 73 lod Cas 143 XVn Sahax Barnji Dat t 
TA iralft Puim 

(1927) AIR l'>27 Lah 82C (627) JOG lad Cas 40 Ktrpa Bam LocAwan Da 
y Savan V<il t»op CAand 

Note 13 

1 (1021) A 1 R 1921 PC 192(m) iRacglS 6C Ind Cas 250 (P C). r^rt-apfo 

ChetSy y .IrunacAatstn Cfe'ly 
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1350 Contract to indemnify 

liability that may hereaftei^ bo cast upon him * In Btchardson In re? 
Buckley, L J , observed “Indemnity is not necessarily given by 
repayment after payment Indemnity requires that the partj to 
be indemnified shall never bo called upon to pay . . . ” The kind of 
“anticipatory” form of action referred to above will not bo premature 
on the ground that the plaintiff had not suffered actual damage * 
Thus, where A purchases jiroperty subject to a charge existing against 
that and other properties of B, A is under an obligation to indemnify 
B against the incumbrance and this can bo enforced even before 
payment by B, by selling the proiierties purchased by A and paying 
off the incumbrance from out of the proceeds thereof ® But the cause 
of action in such cases is different from a right to bo indemnified 
after the plaintiff has suffered actual loss ^ 

ii. Claim to indemnity» when can be set off. — A plea of 
a set off in respect of a claim for indemnity is a plea of equitable 
set-off Such can be made only when on the date of the smt it is 
not barred by limitation (SooNoteB to Order 8 Rule 6 m the Authors' 
Civil Procedure Code ) Thus, m a suit for recovery of pirico of goods 
supplied to the defendant under a contract for the supply of the 
same at stated times, such contract contained a clause whereby the 
plaintiff undertook to indemnify the defendant against losses caused 
by his failure to supply at tho stated times, and the defendant pleaded 
a claim for indemnity as a set-off and it was found that the claim was 
not barred on the date of the suit, though three years bad elapsed on 
the date of lontUn statement from date of his actual loss, it was bold 
that the claim to set off could be validly set up ‘ 

IS. CoYenant in an award. — A covenant for indemnity m 
favour of a party to an award enures for tho benefit of all persons 
claiming undei him ' 


(1926) AIR 1926 Mad 597 (509) 03 lad Cas 716 Mayappa Chetltar v 
Kalandawelu Chettyar 

(1912) 14 lad Oas 2ii (246) 34 All 429, Itagkuhar Hat r Jaij Hat 

2 (1899) 2G Cal 241 (245) Kumar Nath Bhiiltacharjte v N K Bhutlacharjee 

(U Cal 221, Followed ) 

3 (igiljSOL JKB1232(1239) LE2KB705 I05LT226 18 Maoson 827. 

4 (1934) A I B 1934 Mad 1 (5) 57 Mad 218 149 Ind Cas 379, Hama Raya 

nvngar y Venhatahngam 

5 (1934) A I B 1934 Slod 1 (5) 6T Mad 218 149 Ind Cas 379. Rama Raya 

mmgar y Venkalaltngam 

0 {IBOO) 20 Cal 2iH2i5), Kumar Nath Bhutlackarjte r N K Bkiillacharjee 

Note 14 

1 (1835) 7 All 2S4 (287) 1B85 All W N 40, Pragt Lai v diaxtoell 

Note 16 

1 (1920) A I E 1920 Mad 615 (C17) 57 lod Cas 982, Seelanna v Narayana- 
inurthy 
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84,"' By anl 
attorney or vakil 
for his costs of a 
suit or a particu- 1 
lar business, there ' 
being no express 
agreement as to 
the time when 
such costs are to 
be paid. 


Three years. 


The date of the ter- 
mination of the 
suit or business, or 
(where the attor 
ney or vakil pro- 
perly discontinues 
the suit or busi 
ness) the date of 
such discontinu- 


ance. 


Synopsis 


1. Legislative changes. 

2. Sait by attorney or vakil. 

3. "Sait or a particalar business.*' 

4. Application for costs by attorney or vakil. 

5. Costs. 


6. Lien for costs can be pleaded in defence. 

7. Starting point. 

Other Topics 

Attiele not npplieablo to kgil proetitioaere other than attorsejs and rakils .. 

See Note 3, Pt I 

Article Dot applicable to cults by attorney or vakil against opposite party ... 

See Note 3, Pt 3 

“Busiccss" must bo a continuous ono ... .. Sco Note 3, Pt 2 

BcTocatiou of authority before completion of suit — StartiDg point ... 

See Note 7, Pt 5 

Suit— When terminates ... ... .. Sco Note 7, Pts 1, 2 


1. Legislative changes. — Under the Act 14 of 1859, suits of 
tho nature specified in tins Article ^ero treated as suits for price 
of tvork done, for tThicli the cause of action accrued only on tbo 
completion of the work, or tho termination of the suit m which the 
vakil or attorney was engaged In tho absence of bq engagement or 
contract in \vnting that tho co^ts or foes were to be inid before tho 
completion of tbo work, limitation commenced to run under Section 1 
clause 10 of tho Act of 1859 from the date of the decuion of tho suit 
m resi>ect of which costs wore claimed * 

Act of 1877. Article 64 
Same as sbere 

Act of 1871. Article 0S 

Same as above, except that the words "the date ot” le'ore the words ihe 
termination" In tho third column of the present Article are new 
Act of 1859. 

No corresponding prOTiMon srr etio Note 1. LcsuIatiTo ehici-'s 

Article 84 — Note 1 

1. (ISCl) J&Cl Suth R cs (C9), fla/sh rrrloJA Sm mAalocr t rjnyei Roy 
US71) C Mad II C K BtwXtpa'arafi Tha'fa ’larlu t E3;3-iiya. 


Article 84 
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Act 9 of 1871 first introduced this Article, and it also provided 
a general Article (now Article 66) for suits for “price of ^\ork done 
by the plaintiff.*’ 

Act 15 of 1877 prefixed the words the “date of’ before the words 
“the toriniDation of suit” Ac m the third column of Article 85 of 
tho Act of 1871, and thus made the starting jioint clearer and more 
definite, tho present Article is a mere re-enactment of Article 84 of 
the Act of 1877. 

2. Suit by attorney or vakil.— This Article applies only to 
suits by attorneys and takils for their costs Suits by other classes 
of legal practitioners' such as advocates, pleaders, niukhtears and 
levenue agents are not governed by this Article They ^^ould seem 
to be governed by Article 56 ante or Article 115 infra 

The Article will, however, apply only to a suit by an attorney or 
vakil against hts client and not against the opjwsite party Thus, 
where a consent decree provides that the costs of the one party 
should bo paid to bis attorney by the other party, and the attorney 
sues such other party for the costs, tho suit is not governed by this 
Article * The Article will not also apply where there is an express 
agreement as to the tune when such costs are to be paid 

A suit by a vakil for fees and costs, against the President of a 
Taluk Board who bad engaged him for a suit is within time, if it is 
brought within three years of the termination of the suit , Section 225 
of the Madras Local Boards Act (1920) prescribing a period of six 
months for a suit against the Taluk Board applies only to cases of 
alleged neglect or default of some officer in the execution of an act 
authorized by law, and not to suits by a vakil against tho Board for 
his fees ^ 

3. “Suit or a particular busmosB." — As to the meaning of the 
word ‘suit, see Notes to Section 2 clause 10 anitf, according to which 
the word “suit’ does not include an appeal or an application The 
“particular business” must, it is conceived, be such business as is 
usually done by attorneys m tho course of business, and will not 
include every business entrusted to a person who also happens to bo 
an attorney The drawing up of a conveyance or negotiating a gale 

(1060) 5 8uth W R 29T (297) Kaihxnath Boy Chondry v Ishur Cliunder 
UwAerjrt 

(1860) 5 Suth W R S C C Ec£ 1 (1) Dwarlcanath Moxtro v T J, Kenny 

(1868) 9 Suth W R 113 (114) Baslx Mohun Gosv,amy v Jsswr Ohunder 
Mooherjte 

Note 2 

1 See definition in S 3 of tho Legal rractitioncrs' Act, 1879 

{See also (1003) 25 All 600 (621, 622) 1903 All VV N 104 (F B). 

C Boss Alston v Bttambar Das (An English or Irish Barrister 
enrolled as an AdTocato m a High Court in India can neither 
sue for the recovery of, nor be sued for the return of fees for 
professional services as such fees arc mere honoraria )) 

2 (l932)AlR1932Boni378(384) 138 Ind Cas 832, J?n«/o»nj« v Fatal Bahxm 

3 (1928) AIR 1928 Mad 981 (982) 111 Ind Cas 740, Venkatasuhha Bag v 

Bresxdenl Taluk Board, Repalh 
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or purclmso of immovablo proiwrty will fall under the category of 
“business ” It has also been held in the undermentioned case* that 
the filing and conduct of an application under Section 21 of Act 15 
of 1859 13 a “particular business” within the meaning of this Article 

The “business” must, however, be a continuous business and if 
there are breaks in it, it will not be “a iiarticular business ’ * 

4. Application for costs by attorney or vakil. — It is only 
to suits by attorneys or vakils for costs that this Article applies 
An application for costs by an attorney, where such application is 
allowed under the Rules of the High Court, is not governed by this 
Article * Such applications are not governed by any Article of the 
Limitation Act, Article 181 being applicable only to applications 
under the Civil Procedure Code, and not under the Rules of the High 
Court In such cases it is in the discretion of the Court to allow 
or not an application for costs preferred after a length of time In 
exercising the discretion, the Court is not limited by any analogy of 
this Article, and is not bound to dismiss an application made three 
years after the termination of the soit or business * 

Where the question arising in such an application is a complicated 
one and cannot be easily decided m a summary manner in the appli* 
cation, the Court can refer the parties to a separate suit ’ 

5. Costs. — Tbo expression “costs ’ in this Article is not limited 
to the out of pocket expenses incurred by the vakil or attorne> but 
includes also the remuneration or fees pa>able to him * 

The fees stipulated between the client and the vakil can bo 
recovered, without any rcforonco to the Legal Practitioners Act, 
Section 27 of which onI> refers to tlio fee which is to be paid to the 
adversary’s pleader * Where no fee had been settled, the Court will 


Note 3 

1 (1895) 22 Cal 013 (043), Uaairtj V Fox. 

2 (184C)72 R R 483 (439) LR 9 Q B 711 1C Q B 72 11 Jar 2C4, 

Phillips y BroadUy 

Note 4 


(1919) AIR 1919 Cal 343 (SIC) 4C Cal 249 51 Z&d Cas 041, Lalktmoni 
Dossiy Dicijendrti ^atk 

(1021) AIR 1921 Cal fT (70) 4S Cal 817 CC Ind Cat 209. A'armdra X-af 
T Ttirttbalo Dtusi 

[Sr«al3a(1931) A IR 193] Madl63 (183) 1931 Cr Cas SS7 131 lod 
Cas 158, VcAidrm t <X>mrr Sahi5 } 


Note S 

1 (191C)A I R 191C Mad 83G (S37) 29 Ind C« 7C3. ilahara;a oj Fma 

najram T Aaraji*i<7l 

2 (191G)A 1 R 191C Mad 830 (837) 29 lod Cas 7C3. ISaharaji of Vata. 

najmm T Aara«"jJ 
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allow a fair and reasonable remuneration for the work done ^ Section 4 
of the Legal Practitioners’ Pees Act, 21 of 1926, now provides that 
“if no fee has been settled, a fee computed m accordance with 
the law for the time being m force m regard to the computation of 
the costs to be awarded to a party in respect of the fee of his legal 
practitioner," will be allowed to the vakil 

6. Lien for costa can be pleaded in defence. — In a suit by a 
client against his attorney for recovery of the documents and papers 
relating to his case, the attorney who has a lien on such papers for 
his costs can set up his lien as a defence to the suit notwithstanding 
that hia claim for costs would have been barred by limitation * 

7. Starting point. — ^Wbere the suit relates to the costs of a suit, 
the termtnus a quo is the termination of the suit Where it relates 
to the costs of a parttailar business, the termtnus a quo is the 
termination of such business Where the attorney or vakil has 
properly discontinued the suit or business before its termination, 
the terminus a quo will be the date of such discontinuance 

Termination of the suit 

There is a difference of opinion as to whether a suit terminates 
with the judgment pronounced m the case It was held m the under- 
mentioned cases that a suit can ordinarily be said to terminate when 
there is nothing more to be done in it except execution ^ A contrary 
view has been held m some coses, ^ namely that where a decree directs 
that the client shall pay certain costs to he taxed, time runs only 
from the time when the allocatur is issued 

Termination of the business 

Where the “business” was the prosecution of an application under 
Section 24 of the Act 15 of 1859, it was held that the business 
terminated when the judgment was delivered in the application 
Where a petition for which the attorney was engaged resulted in an 
order m favour of the client in 1924, and nothing was dona further 
till 1930 when the client instructed his attorney to have his bill of 

3 (1888) 12 Bom S57 (558), Keshav Govtnd v Jamsetjt Cursetju 

Note 6 

1 (1839) 38 W R (Eng) 49 (51) 42 Oh D 424 C2 L T 278, Curwen 7 Milburn 
[See also (1910) 7 Ind Cas 399 (400) 34 Mad 1G7, Kandasamy FiUa* 

7 Avayaiiibat ] 

Note 7 

1 (189S) 22 Oal 952n (953), Jdmtntstrafor General of Bengal v Chunder Kant 
ilukherjee 

(1889) 7 Bom 518 (520) 8 Ind Jnr 144. Balakrtshna Pandurung v Govtnd 
Shivajt 

a (1909) 2 Ind Cas 83a(831) , 36 Cal 609, Aiul Chandra Ghosh v Lakshman 
Chandra Sen 

(1930) AIR 1930 Cal 651 (652) 129 Ind Cas 787 (P B), Jilt Aitormani Bast 
V. Bamesh Chunder Bose (Per Panckridge, 3 This judgment was 
Te7ersed on another pomt ) 

(1884) 7 Mad 1 (2), Narayana t Champion, 

(1876) 1 Bom 505 (506), Hearn t Bapu Saju 

3 (1895) 22 Cal 943 (950), Watktns t Fox 
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costs taxed, it was hold that the business continued till the costs 
wore taxed * 

Proper discontinuance 

Tho starting point will be the date o£ the tecannation o£ suit or 
business only if tho attorney is employed up to such termination 
Where, however, his authoiitj is revoked even before completion of 
suit, the cause of action will arise on the date of such revocation . but 
this will bo so only if the revocation is made in the proper manner 
provided bj law Under Order 3 Buie 4 of the Civil Procedure Code, 
tho appointment of a pleader can only be determined ^ifch the leave 
of tho Court by a writing signed by the client or the pleader and filed 
m Court, or until the client or tho pleader dies, or until all proceed 
mgs m the suit are ended so far as regards the client The mere 
repudiation of all liability for future costs will not furnish a starting 
point and the attorney s suit within three years of the termination 
of suit though after three years from the date of the client s notice, 
will bo in time ® 

Whore an attorney is superseded properly by another and tho 
Court orders on such supersession that “the costs duo to tho (out> 
going) solicitor bo taxed by the taxing officer, as between attorney 
and client, ' tho solicitor is not entitled to wait till the taxation is 
made, and limitation commences to run from the date of bis super* 
session and not from the date of the taxation * 


85.*" For the 
balance due on a 
mutual, open and 
current account, 
where there have 
been reciprocal 
demands between 
the parties 


The close of tho year 
in which the last 
item admitted or 
proved is entered in 
the account; such 
year to bo com- 
puted as in the 
account. 


Three years 


Ki Act of 1877. Article 85 
Same as aborc 
Act of 1871, Article 87. 

Columns one and tiro same as aborc Column tbreo — The time of the 
list item admitted or prored in the account 

Act of 1859, Section 8 

In suits for balances of accounts current bctirecn merchants and traders rrho 
mutual dealings tho cause of action shall be 
arisen at. and the penod of limiUlion 
t computed from the close of the year in the 

sn iusiso«v« accounts of rrhlch there is the last item admitted or 

indicating tho continuance of mutual dealicgi 
bahnftso/aecounis year to be reckoned as the same u reckoned in the 

accounts 


4 (1931) A I B 1931 ^fad 1S3 (ISl) 151 Ind Cas 153 1931 Cri Cas 257, 

Ohulam SjJ» 6 T OomarSakib 

5 (I'XW) 2 IndCaS 830 (s-Sl) 30 Cal 009 Afnl OunJer G>*se r LaXihman 

Chunder Sen 

C (l'i03) 85 Cal 171 (175) (F B), Lai ilul,>trye r Aalm C>-3i;<fra 

GwpM 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Mutual account and reciprocal demands. 

4. Advances of loan, and re-payments. 

5. Advances of loan and agency. 

6. Sale of goods and payments of price. 

7. Each party selling goods to the other. 

8. Advance of loan and sale of goods. 

9. Deposits and withdrawals of money. 

10. Loans by each party to the other. 

11. Casual or mistaken entries. 

12. Rent received from minor’s estate and money spent for 

minor. 

13. Shifting balance need not exist throughout the dealings. 

14. “Open and current account.” 

15. Each party need not keep one account. 

16. “Between the parties.” 

17. Period of limitation. 

18. “Last item admitted or proved.” 

Other Topxcs 

Mere strikiog ai baUace is not closing accounts See Note 14. Ft 6 

Reciprocal demands— Test Seo Note 3, Pts 8 to II 

Shifting balance — Test of See Note 8, Pts 18 to 22 , Note 13 

Vear — To be computed as id the account See Note 17, Pts 1. 2 

1, Legislative changes. 

1 Section 8 of Act 14 of 1859 which corresponded to this Article 
was confined to mutual and current accounts between mer- 
chants and traders only * The expression ’’merchants and 
traders” however was given a liberal interpretation * 

Article 85 — Note 1 

■ - ■ , ■ herald 

Ftnanc 

[There is no corresponding provision in the English Law The exception to 
the Statute of James on which B 8 of Act 14 of 1859 was based was 
alwlisbed in England by the Mercantile Law AmendmeDt Act, 1857 J 
[See (1874) 22 Suth W B 263 (264), Chum7(n Lall v Soorimun Jha 
(1804) 3 Bom H 0 B A 0 83 (88), Cost Fernandes v Vasudtv 
Shanboij ] 

2 (1931) AIR 1031 Cal 359 (372) 58 Cal 649 133 Ind Cas 801, Tea F\nane 
tnS Syndicate Ltd v Chandra Eamal Lei Bariia 
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2 Article 87 was the corresjwnding provision m Act 9 of 1871 

The first and second columns were the same as the fir&t and 
second columns of the present Article, but the starting point 
was the time of the last item admitted or pro\ed in the account 

3 In Article 85 of the Acts of 1877 and 1903, the \%ords ‘ the 

time of the last item admitted or pro\od ' which occurred in 
Act 9 of 1871 wore substituted bj the words in the third 
column of the present Article See Note 8 infra 
2. Scope of the Article. — In England the Limitation Act of 
1623 (21 Jac I, c 16) barred certain actions at Common Law after 
the period prescribed for such actions had expired Actions on accounts 
relating to trade betneen merchant and merchant were however 
excluded from the operation of the Act and there was no limitation 
for such suits Actions on accounts between persons other than 
merchants were goierned bj the Act But in such cases, everj new 
item and credit in the account given bj one partj to the other was 
regarded as an implied aclnouledgmait of the prior existing debt, 
sufficient to take the case out of the statute ' Thus, m Catling v 
SliOulding," decided in 1795 Lord Kenjon observed as follows 

“Here are mutual items of account, and 1 take it to have been 
clearlj settled as long as I have an> memorj of the practice of 
the Courts that ovorj now item and credit m the account given 
by one part> to the other is an admission of there being an 
unsettled account between them, the amount of which is after, 
wards to bo ascertained and anj act which the 3 ur> ma> consider 
‘as an acknowledgment of its lieing an oi>cn account is sufficient 
to take the case out of tlio statute 
The doctrine of implied acknowledgments in cases of accounts 
betw eon non merchants w as abolished in England b j Lord Tentcrden s 
Act, 1828 and the exception in this Statute of James as regards 
actions on accounts between merchants was also abolished hj the 
■Mercantile Law Amendment Act, 1857’ 

In 1859 the Indian Legislature however, enacted in S 8 of the 
Limitation Act the principle of Catling v Skotilding* as Ixitween 
merchants anH traders and provi5c& t’lia’t * in suits lor ’oiiances ol 
accounts current between merchants and traders** who hare had 

(1607)52 Ind Jur (v S) 311 ChtissfframT ilanohur Doss (Pet Sir Birncs 
Peacock ) 

Note 2 

1 (1931) MR 1931 Cvl 359 (SCr) 53 Cal CI5) 133 Ind Cas 601, Tea FiMnc- 

tnj Stpidieate F td 'i CluinJra Kamal Des Barua 

2 (1795) 101 F R 501 (500) 0 T R J«9 

8 (1931) \ I R 1931 Cal 359 (3r.6 3C7) 53 Cal C19 183 Ind Ca* 601 Tea 
t SyndiortJc Ltd T Chandra Kamal Des Darva 

4 (1795) 101 F R 501 (500) CTR1S9 

4a Sr< (1607) 7 Suth \\ RC7 (71 "2) AD Phool Koennaree Tilee r M oemXar 
Perthad Pustciiv 

(1608) 10 Suth R 50(57), Pcdrjf AfcAwn Base T Gcixnd Chunder IdJy 
(1675)31 Suth R 410(410) Bjtsrtsar Cir r Sr« 

Chovd) ry 
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mutual dealings, the cause of action should be deemed to have arisen 
at, and the period of limitation to be computed from, the close of year 
m the accounts of which there is the last item admitted or proved 
indicating th6 continuance of mutual dealings ” 

Article 87 of the Act of 1871 corresponding to this Article extended 
the above principle to suits on mutual accounts between all persons 
The object of this Article is, thus, m effect, to apply the old 
English Common Law of acknowledgment (which is different from the 
acknowledgments and payments referred to in Sections 19 and 20 of 
this Act) to a certain type of cases for the purpose of exempting the 
plaintiff from the principle that limitation runs against each item 
from its date, and to provide that if the last item is within tune it 
will draw the previous items after it, however old they may be, 
although there has been no acknowledgment or payment sufficient to 
comply with the conditions imposed by Sections 19 and 20 of the Act ® 
3. Mutual account and reciprocal demands. — It has always 
been recognised that the exemption of suits on accounts from the 
normal rule that limitation runs against each item from its date, 
applies only where there are transactions on either side creating 
independent obligations on the other Thus, m Baja Spud Ahmed 
Beza V Syud Enayat Hussain,^ a ease which arose under the old 
Limitation Regulation of 1793,* Mr Justice Trevor observed that the 
rule that limitation will run from the date of the last item m the case 
of an action on a mutual account, was strictly confined to accounts 
between parties which show a reciprocity of dealings, or in (jther 
words, to transactions m which there was a mutual credit founded on 
a subsisting debt on the other side, or an express or implied agreement 
for a set off of mutual debts 

Section 8 of the Act of 1859 provided, as has been seen in Note 2 
above the period of limitation for suits for the balances of accounts 
on mutual dealings In Hirada Basappa v Gadigt Muddappa, 
Holloway, Ag C J , observed that in order to constitute “mutual 
dealings ” 

‘ there must be transactions on each side, creating mdepen 
dent obligations on the other, and not merely transactions which 
create obligations on the one side those on the other being 
merely complete or partial discharges orsuoh obligations ” 

This Article also has been so framed as to bring out more clearly 
the ideas expressed * It requires that — 

5 (1931) AIR 1931 Cal 359 (367) 58 Cal 649 133 lad Cas 801, Tea Ftnatic 
mg Syndicate Ltd v Chandra Kamal Bee Barua 

Note 3 

1 (1864) 1864 Suth W R 235 (236) 

2 Regulation III o£ 1793 

3 (1871) 6 Mad H 0 B 142 (144) 

4 (1923) AIR 1923 Bom 82 (84) 47 Bom 128 76 Ind Oas 115, Salavpa 

Jakappa v Annappa Baeappa ( Mutual dealings” in Section 8 of 
Act of 16S9 woiUd ordinanl} indicate a mutual, open and current 
account where there have been reciprocal demands ) 
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1 thcro must bo a mutual account, and 

2 there must have been reciprocal demands between the 

parties ® 

The expression “mutual account" may be taken to mean an 
account in which the parties to a course of business have agreed to 
bring their items of debits and credits tc^ether with a view to set 
them off against each other and arrive at a balance ® 

A “demand," in relation to a mattec of account, means a claim 
for money arising out of a conlraclual business relationship between 
the parties Where the dealings between the parties disclose a single 
contractual relationship, there Will be demands only m favour of one 
of the parties Thus, where the relationship between A and B is that 
of lender and borrower respectively, A will have a "demand’ against 
B m respect of everj item of loan advanced But B can have no 
demand against A If ho makes lajments in discharge of the loan, 
the payments cannot constitute "demands against^ (See Note 4 
infra) Even if B makes over-paiments b> mistake, the right to 
recover it from A docs not make it a demand against A witbm the 
meaning of this Article, because it does not onse out of tbe contractual 
relationship of lender and Iwrrowcr ^ 

Where the dealings between the parties disclose tu.o contractual 
relationships between the parties, there ma) arise demands m favour 
of each side against tiio other Thus, where ,4 advances mone> to B 

6 (1023) Ain 1023 Bom S2 (64) 47 Bom 128 7C Ind Cai 115 Satappa 

Jaleisppa'f Ann<ifpt Dasoppa (Disscntiog (tom AIR 1021 Dom 451 ) 
(1021) AIR 1021 Lab 250 (250) C7 Ind Ca« 033 Jlardial v PoKkar Pas 
(1022) AIR 1022 Lab 338 (341) 71 Ind Cas 250 Abdul Ilaq i Firm 

Shitajt Pam Khem Cha»d 

(1015) A1R1015 Low But 110(150) 271ndCas870 8 Low Bur Rul 140, 
Ebrahtm Ahmed v Abdul JTaq 

(1030) AIR 1030 Ridr 405 (495) 1037 R L R 2l0 ICG lad Cas 131. 

Pamasamy CheltMr y '/ S 3/ Chetliar Firm 
[But tee (1021) AIR l02l Bom 451 (452) C3 lod Cas 050 Vadhav 
Motiram y Jairitm SaKharom (Test is whether tbe dealings 
arc mutual and not whether there arc reciprocal demands — 
This Tiew has not been aeccplcd in anr other ca=c and has been 
di*vntcd from in A 1 R 1921 Bom 62 ) 

(1925) A IR 1935NaK205(29O) 87 Ind Cas 832 Voliroo t Combbir 
Frasad ] 

C (1931) A I R 1931 Cal 359(307) 58CalC4J 133 Ind Cas 601 Ten Finnnnny 
Sjmdimte Ltd r Chandra hamal Bez Darua 
(I'lCT) C Cal L Jour 168 (102) Pam Pershad y Ilarbans Stngh 
(193S) AIR 1933 Lah 201 (2C6), Dashnhar },ath t Cat; Aatft 
7 (1923) A I n 1023 Pat 212 (212) 72 Ind Cas 135 Pam Sunder y Smnt 
(1922) AIR l'>22 Pat SCI (307) CC Ind Cas SO Coyel Rat t Firrn liar 
ehand Putm tnani Pam 

(1933) A I R 1933 Nag 50 (51) WKsgLRSO 112 lod Cas 123 Co7tiUas 
T ilidlinltjJirti (Ca<ual orcrjiameiit ) 

(19'2e) AIR 1">2‘’ All 2'’C (3S«) ICb Ind Cas C91 50 CIS Dau Dayal y 
Feary Lai 

(I'XH) 7 Bom L R 151 (153) llaji IMmIt Ilajt* Ftb-rr (^^^3ere duticgulih 
ing 5 Cal 751, it was that there might l^aihifucg lalacee in 

the ea«o, but no rcciprorUv o( seecnnt (i e demand) ) 

(l^isOlS Cal 759 (703) C Cal L R 1X2 Jlayt Sjnf Vuiammad y III 
Isbru/oonnuM 
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from time to time as loans, anti B engages A as his agent for the sale 
of goods sent bj B, there a»o two contractual relationships between 
the parties one that of lender and borrower and the other, that of 
jinncipal and agent A as creditor may havo several demands against 
B and B as iirincijxd may have, independentlj, several demands 
against A A and B would havo reciprocal demands agamst^each 
other (See Note 5) 

The real test therefore to see whether there have been reciprocal 
demands in any jiartieular case is to see whether there is a dual 
contractual relationship between the iiarttes * And this idea has 
been expressed in various wajs — 

1 that there should lie two sots of independent transactions 

between the jiarties, m one of which one of the parties should 
hold the |)03ition of debtor and the other a creditor, and in 
the other, the reverse position ® 

2 that the dealings should disclose independent obligations on 

both sides and not merely obligations on one side, the acts 
done by the other being merely discharges of such obhga 
tions and 


8 (1928) A I R 1M8 All 23C (237 238) lOS Ind Cas 694 60 AU 645 Dan 

Davalr Peary Lat 

[See also (1913) 21 Ind Cas 773 (774) (Mad) Aoj iberumal C/ifl/y v 
Koltayya ) 

9 (1928) A I R 1923 AU 236 (237 238) 103 Ind Cas C94 60 All 645 Dau 

Dai/alv Peary Lai 

[Bui see (1937) AIR 1937 Rang 340 (343) 172 Ind Cas 837 1937 
BLR 254 Bengal Burma Trading Co f Burma Loan Banii 
Ltd (To constitute a mutual account there need not be two 
independent sets of transactions — It is sufficient if there be only 
one set of transactions but that set creates alternately debits 
and credits which are to be set oB against one another }] 

10 (1904) 7 Bom L R 151 (153) Bajt Abdul v Hajt Btbee 

(1933) AIR 1933 Bom 450 (455) 145 Ind Cas C30 53 Bom 200 Sarsondas 

V Surajbhan 

(1931) AIR 1931 Cal 359 (368) 58 Cal 649 133 Ind Cas 801 Tea Financing 
Syndicate Ltd v CAnndra £aiia2 Beg Barua 
(193G) A IB 1936 Cal 382 (385) 16C Ind Cas 900 Bejoy Kumar Bhatla 
chargee v Firm SaMi Chandra Nandi 
(1928) 111 Ind Cas 791 (792) (Lah) Canda Singh v Bhana Ilatn Salig Bai i 
(1920) A I B 1920 Lab 25 (26) 54 Ind Cas 453 Dogarmal v 3£ula 
(1921) A I B 1921 Lah 369 (369) 69 Ind Cas G69 liatan OJ and Jwala Das 
T Asa Singh Bhoga Singh 

(1923) A I E 1923 Lab 347 (349) 73 Ind Cas 916 Ftm Buy Ckand Jiuan 
Sing'll T Ftrm Poho Mai Nathu T/nf 

(1923) AIR 1923 Lab 636 (638) 79 Ind Cas 908 ThaKur Das v Firm 

Bishan Das Metea Itai t 

(19^3) AIR 1923 Mad 278 (279) 71 Ind Cas 466 Kunhi Kitlhali V 

Kunhammad 

(1926) A I B 1926 Afad 224 (224) 92 Ind Cas lOG Oovinda Nadan v Rama 
samy ChetUar 

(1927) AIR 1927 Mad 819 (819) 103 Ind Cas 48 SKbramanif/nm Chethar 

V N P L A B Firm 

(1930) AIR 1936 Hang 495 (495 496) 1937 R L R 240 ICO Ind Cas 134 
Pamasamy Chef/tar v M S M Cl ethyar Firm 
(1894) 17 Mad 293 (295) 4 Mad L Jour 140, Tehi PiUai t Chose Mahomed 
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3 that each party must bo able to say to the other “I ha\e an 
account against you ’ “ 

The parties may, howe\er, agree to their accounts m respect ot 
the two transactions to be kept separate In such case, aUbough there 
may be reciprocal demands there cannot be any mutual account ’’ 

An examination of the decided cases under this Article shoMs 
that the actual decisions themsches in most of the cases can all 
bo supported on the basis of the views expressed abo%e But the 
reasoning in some of the decisions is open to question 

Thus, in ono class of decisions it has been stated that the expres 
Sion ‘mutual accounts invohes m itself reciprocity of demands*’ 
In other words, it has been assumed that the two expressions are 
redundant, or that one merely explains the other It is clear from 
the discussion that the above two expressions do not involve each 
other and can bo construed as having different ideas It is a general 
principle of the construction of statutes that no expression should he 
construed as being merely a surplusage if it can be a^oldcd *’ 

In the undermentioned cases** the view was expressed that the 
■words “where there have been reciprocal demands meant that there 
must ha%e been actual demands made by each i^irty on the other 

(1928) AIR 1023 Rang 18 (20) 11 Low Bur Rul 3G9 C8 Ind Cag 929 
t Chetly t 5oinAiund<ira»( Chtlty 

(1009) 4 Ind Cas 2GM2G2} 82 All It, CMlMr Jl/al r Dehnn Lai (22 Bom 
GOG Followed ) 

11 (1080) 5 Cal 750 (703) C Cal L R U2 Fywd \ Vl Aihru 

fommssa 

(19CM) 7 Bom L R 151 (153) llajt Abdul » Haji Dtbte 
(1917) AIR 1917 A1UC5(4G0) 35 Ind Cas 109 30 AH 33 Rnn/t o/ 3/«hon 
Ltd V Kamla Praiad 

(1931) AIR 1931 Cal 859(372) 88 0*1049 183 Ind Cas SOI Tm Finanmj 
Syndtcale Ltd v CluDidra Katnal Off Darua 
(1931) A 1 R 1931 Lab 358 (3C0) J5 Lab G52 152 Ind Cas C2r Punjab 

VnUed Bank Ltd Lahore s Mohammad Ituitaxn 
(1921) A IB 1921 Pat 107 (109) 71 Ind Cas 631 lytahad Dank Ltd v 
Bamdai/al 

(1923) AIR 1923 Pat 221 (222) 7 Pat 238 107 Ind Cas 633 Joharmal 

Mathuradasr Htra Lai St etethaad 

(1930) A I R 193G Rang 495 (190) 1937 Rang L R 210 ICC Ind Cas 131 
RamnsnninyOirtlifrrx 'd S M Cbt^lior t tmt 
(1393) 22 Bom COG (009 010} CanetJir Cyanu 

12 (1931) A I R 1931 Cal 359(372) 58 0*1019 133 Ind Cas 601 Trfl finfln 

c(>i 7 Syytdicale Ltd t Chatidra Kamat Dee Darua 

13 (1907) C Cal L Jour 153 (ICO) Ham J erthad x JIarbant Stngh 
(1935) A 1 R 1935 All 63 (81) 155 Ind Cas 41 Puttulalr Jayannalli 
(192&) A I R 192S Pat 221 (222) 7 Pat ay* 107 Ind Cas 533 Joharrtal 

Mathuradasx Hua I al Shetrthand 

(1923) < I R 1923 Rang IS (20) 11 Low Bur Rut 3C9 OS Ind Cas 923. 

d/tfttn Lai 

11 (1921) k ifotirom r 

Jatratn Sakharam 

15. See ca<«» in PreamUe Note 7 Fool Ndc 15 

IC (l&O) 5 Cal 759 (703) C Cal L R 11* Bajee Syud ilahcned ▼ ilt 

At^trti/ocetnttea 

(IS93) 18*13 All \\ N SI (SM, F-dHiS Sla’-Iarr Pam Kuar. 

lim 80 


Article 83 
Note 3 
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MDTUAI,, OPEN AND CUERENT ACCOUNTS 


Article 85 This Mew proceeds oa the assumption that a ‘demand" means & 

Note 3 "request " This view is not correct and has not been followed m the 

majority of cases 

In a third class of cases'® it has been held that the test for the 
applicability of the Article is to see whether there has been a shifting 
balance in fa\our of each side in the account This view has been 
qualified in some cases by the statement that the dealings between the 
parties must be such that sometimes the balance may be in favour of 
one party and sometimes m favour of the other In some cases it 
has been stated that the test of shifting balance, though valuable as 
an index of the nature of dealings, is not by itself decisive, and that 
the absence of a shifting balance is not conclusive on the question 


17 {1031) AIR 1931 Cal 359 (367) 69C^1649 133 Ind Cas 801, Tea Tinano 

iR^ Syndicate Ltd v Chandra Kamal Bei Barua 
(1921) A. I R 1921 Lah 256 (256) 67 Ind Cas 933, Ilardial Bamchand Shop 

V Pokhar Das 

(193G) AIR 1936 Rang 495 (495) 166 Ind Cas 134 1937 Rang L E 240, 
Ramasamy Chettiar v V S Cheltiar Firm 
(1023) AIR 1923 Bom 82 (85) 47 Bom 128 76 Ind Cas 115, Salappa 
Jakappav Annappa Basappa 

(1914) AIR 1914 Mad 717 (719) 24 Ind Cas 128, Soirear Bapu Satb Tussuf 
Saib <t Cc v Isoct Imatl <C Co 

18 (1934) AIR 1934 A» 386 (367) 149 led Cas C51. Badka ZIehan v Jm> 

Chand (The relationship between the jarties in this case seems to 
hare been merely that of lender and borrower ) 

' Lai (There 

7 Harehani 

Bam Anant Bam 

19 (1662) 6 Bom 134 (138). NnrrandasHemrAi v Ftssandas Ifeinra^ 

(1928) AIR 1928 Nag 127 (128) 106 Ind Cas 63, Sitaramsa v Amirbux 
(1933) AIR 1933 Bom 450 (455) 145 Ind Cas 630 68 Bom 200, Barsonda* 

V Surajbkan 

(1907) 6 Cal L Jour 158 (160 161) Ram Fershad v Barbans Singh (The 
decision that tho account was not within the Article, proceeded hoi^ 
ever on the ground that the balance did not shift except lO one 
instance What exactly was the nature of the deabngs is not clear ) 
(1925) AIR 1925 Nag 2 (4) 20 Nag L R 106 79 Ind Cas 1002, Ckilnaus 

V Nalhu Sao 

(1690) 1890 Bom F J 295 JIangalore Rrishnappa v Bahminihai 
(1896) 1896 All W N 186 (186. 187), Bkawan Singh v Tiha Bam 
(1910) 7 Ind Cas 715 (716) 1910 Pun Re No 75, Imrat Lai v Lai Chand 
(1923) AIR 1923 Mad 278 (279) 71 Ind Cas 466, KtinhtkuiUaU r. 

Kiinhammad 

(1923) AIR 1923 Bom 82 (85) 47 Bom 128 76 Ind Cas 115, Satappa 
Jakappav Annappa Basappa 

(1927) AIR 1927 Bom 225 (220) 102 Ind Cas 225, Premji Viraji v. 
Edvard Elias Sassoon 

(1922) AIR 1922 Oadh 124 (126). Banks Lai t Kankiya Lai 

20 (1898) 22 Bom 606 (609) Ganesh v Gyanu. 

(1915) AIR 1915 Lah 279 (280) 30 Ind Cas 491 1916 Pun Re No 16, 

JasBam'r Altar Chand 

(1894) 17 Mad 293 (295) 4 Mad L Jour 140, Vein Pillai v Ghose 

Muhammad 

(1933) AIR 1933 Nag 60 (51) 29 Nag L B 20 142 Ind Cas 123, Gokuldas 
▼ Badhakisan 

(1924) AIR 1924 Pat 107 (109) 74 Ind Cas 831, Fytalad Ban^ 
Bamdayal 
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In the undermentioned cases*' it has been held that even the exis- 
tence of a shifting balance is not conclasivo on the question It is 
submitted that the test of shifting balance is not a correct test ** 

\ fourth class of cases have purported to follow the English ease 
of Phillips V Phillips, where Vice Chancellor Turner observed as 
follows 

“I understand a mutual account to mean not merely where 
one of two parties has received money and paid it on account of 
the other, but whore each of two parties has received and paid 
in the other s account " 

It has been accordingly held m the said cases** that where one 
party has received and paid money on account of the other but the 
other has not received and ]iaid money on account of the former, the 
account is not a mutual one within the meaning of this Article It 
IS submitted that this view also is incorrect Where each party does 
receive and pay on behalf of the other, it may no doubt be a case of 
reciprocal demands But, as has been observed by Rankin, C J , m 
Tea Financing Syndicate ^ Chandra Kamal Bez Barua*^ distin- 
guishing Phillips V P/i»lfips,*® that IS not the only typo of cases 
coming within Article 85 In the case of Phtlhps v Phillips” one 
party had received and paid money on the others behalf and it was 
argued that this was suQicioot to constitute the account a mutual 
one 80 as to enable tho party to como to a Court of Equity with his 
suit on tho account It was held that this was not suiBcient but 
that each part> should have rcccncd and paid mone> on the other’s 
behalf 

See also the undermentioned cases ** 

" (1928)AlB 1928 Pat2!21(2a2 2W) 7 Pat^SS 107 lod Cas 633, /ohar 
trial MathuradaiT Jhra Lat Shetcchand 
(1923) AIR 1923 Rang 18 (20) C8 Ind Cas 923 11 Low Bor Rol 3G9 
Arunaehallam Chttly \ Somamndaram Chetty 
(1911) 12 Ind Cas C73 (C7C) (Mad) 5ut>6A Kaxdu t Ethxrajammal 


(1933) AIR 1933 Nag 50 (51) 29 Nag L B 20 142 lad Cas 123 Gokuldai 

22 (1912)17 Ind Cas 18 (4S) (Mad) Thuppatt Ttert Chetty y lienyanayakulu 

ityar 

(1923) AIR 1923 Nag 103 (103) C5 Ind Cas 681 Pandurany t Kaludas 

23 (1852) CS E R 690 (597) 9 Hare 471 

24 (1931) AIR 1931 Lab 211 (212) 12 Lab 420 131 Ind Cas 513, Earn 

T Md Dost Khan 

(1907) C Cal L Jour 153 (IC2) TMm PerthaJ y Itarbans Singh 
(1927) AIR 1927 ^Iad 819 (31*1) 103 Ind Cas 4S ^u^ramaninm Ch'iiar y 
.Y r L IP Pi'-*’* 

(1915) AIR 1915 Low Bur 113 (151) 27 led Cas 6"9 8 Low Bur Rol 119 
IhmrfY Abdul Iluq 

25 (1931)Aini931Cal 359(5C7) 53 Cal CI9 133 led Cas 601 
2C (1652) C3 E R SX (597) 9 Hare 171 

27 (1S52) CS E R 5% (597) 9 Hare 171 

2S (1932) 4 I B 1*>32 Bora S'!! (S'*!) IlOIcdCasCll 2 Xj5<is3 y Uctnlanna 


Article 8S 
Note 3 
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Mutual, open and current accounts 


Article 85 
Note 4 


4. Advances of loan and repayments. — It has been seen in 
Note 3 above that where A lends money to B on various occasions 
and B makes several payments to A at different times in discharge 
of the said loans, theie cannot be demands on both sides See the 
undermentioned cases ' There being no reciprocal demands, a suit 
for the balance on an account of such a transaction is not within 
this Article ^ There is no difference in principle where the payment 
in discharge is in money or by way of sending goods ® 

Where A was employed by B and was m the habit of drawing 
advances against his salary, it was held in the undermentioned cases* 
that the account was merely a debtor and creditor account and that 
Article 85 did not apply On similar facts it was held m the cases 
cited below® that it was a case of reciprocal demands and that the 
Article applied 

(1930) AIR 1930 Bom 5 (II) 53 Bom 652 121 Ind Cas 681, Appa Dada v 
BamkT%shna Toiudeo (There were cross dealings i e separate deal 
mgs between both parties ) 

(1938) AIR 1938 Lah 264 (266) Bathtshar l^atk v Bai] Nath (In order to 
apply Article 85 mutual obligations and intentions to set oB must be 
established— Express contract need not bo proved ) 

Note i 

1 (1876)24SuthWR390(390 891) Thakur Pershad Singh y MoheskLall 
(1921) AIR 1921 Lah256(25C) 67 Ind Cas 933 Hardial Ram Chand Shop 

y Pokhar Das 

(1917) AIR 1917 Lah 166 (167) 37 Ind Cas 300 Bndh Ram y RalU Raw 
(1931) AIR 1931 Lah 241 (242. 243) 12 Lab 420 134 Ind Oas 613 Ram 
Dlian V Md Dost Khan 

2 (1917) A I R 1917 All 465 (466) 35 Ind Cas 199 39 All 83 Bank of Multan 

Ltd V Zamta Prasad 

(1927) AIR 1927 Bom 225 (226) 102 Ind Cas 225 Premjx Ftrji v Eduard 
Ehas Sassoon 

(1882) 1882 Pun Re No 58 Sadulla Rhan y Bhana Mai 
(1933) AIR 1933 Lah 12 (13) 140 Ind Oas 187 14 Lah 14 Dasaundhi 
Rat i V Moot Chatid 

(1894) 17 Mad 293(296) 4MadL3outl40 FeluPiNatV G/iore Afwftawwart 
(1911) 12 Ind Cas 678 (674) (Mad) Subt>a Natdu v Ethirajatnmal 
(1912) 17 Ind Cas 48(48) (Mad) Thuppati Veen Cheiti y Renganayaiulu 
(1936) AIR 1936 ^ng 495 (496) 1937 Rang L R 240 166 Ind Cas 134 
'' Pirtn 

ul 369 68 Ind 923 Aruna 

142 Ind Cas 123 Goki/ldas 

y Radkaktshan 

(1922) AIR 1922 Oudh 124 (127) Ranke Lai v Kanhaiya Lai 

3 (1923) A I R 1923 Lah 636 (638) 79 Ind Cas 998 ThakiirDasy BishanDas 

(Grams sent m discharge of loans — Account held not mutual ) 

(1910) 8^4^ Cas 141 (142) 34 Mad 513 Sfttv Gowda v 0 S Permndn 

ea Financ 

Balh Rai i 
Chettiar v 

79 Ind Cas 
as not even 

contemplated— Tberelore Article does not apply )1 
6 (1925) AIR 1925 Nag 295 (296) 87 1 O 832, Motirao V. Gambhtr Prasad 
(1923) AIR 1923 Nag 108 (103) C5 Ind Cas 881, Pfinditransf v Kalludas 
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5. Advances of loan and agency. — Where A lends money to 
B m one capacity and acts as Ins agent in another capacitj , and the 
two accounts are put together, it is clear that the account will be a 
mutual account as explained in Note 3 It is also clear, as explained 
in that Note, that A will have demands against B m respect of the 
loans and B will have demands against A in respect of the agency A 
and B will thus have “reciprocal demands” between them and a suit 
on the account would bo governed bj this Article * In A Watson v 

Note d 

1 (1904) 7 Bom L H 151 (159), Uaj% Abdul v Hajt Bibe£ 

(1928) A I R 1928 All 23C (238) 108 Ind Gas 694 50 All 045, Am Z)aj,al v 
H’carejj Bnl 

(1920) A I R 192G Lah 283 (283) 92 lod Cas 674 Ftrm Bihari Lai Jat 

Naravi v liar Naraxn Dat (Advances by discounting bundles 


(1926) 112 lud Gas 715 (71C) (All) Firm Datdeo Pratad Babu Bam v Firm 
Jlaji 4li iluhammadUman 

(1931) A 1 B 1931 CaUSO (3C8) 58 Cal 649 133 lod Gas 601 Ttn Ftnane 
inj SyttdteaU Ltd v Chandra Kamal Bet Barua 
(1921) AIR 1921 Lah 309 (309) 59 Ind Ca* 669. Batanciiand Junta Dai 
T 4sa Sxngh BhogUa Sxngh 

(1922) AIR 1922 Lab 338 (341) 71 Ind Gas 259 ibdulHag\ Fxrm Shxvji 
Bam Rhem Chand 


(1915) AIR 1015 ^lad 1001 (1002) 29 Ind Gas 462 (F B) Bapu Sahib 

1 ouJMjf Srthi6 if Co t /»ac Jsfnail <t Co (Coofirmiog AIR 1914 
Alad 717 1 

(l'>22) AIR 1922 Lah 188 (188) 62 Ind Gas 693 Batanehand Joicala Dat 
\ isa Sxngh Bhoga Singh 

[See alv (1923) AIR 1923 Mad 278 (279) 71 Ind Caa 466 Fimfti 
AutltnliT Kunhammad (naiutiO was agent of the detendantj 


to flccfufllcd for ) 

(lf»27) A 1 R 1927 IVjm 225 (226) 102 Ind Gas 225, Fremjx I ir;i r 
Rdvard FfwiSawofm ) 

[But see (1915) A I R 1915 Low Rnr 143 (151) 27 Ind Cat 879 
6 Low Bur Rul 149 Fbrnfcim 4kmc<I t ildul Huq (In this 
cacc al^o 4 wai agent of It and bad al^o adranced monrvs to D 
But it waa brM not to U* mutual account following I hilltp* 
t Fhxltip* (1652) 9 Hare 471, aint« Z1 had not paid on Ickall 
of A— Sulmittcd wrong ) 

(n 31 )AI R 1931 Ub2S3 (231) 181 lod Ca, JOJ X'lIXJii Ban J/em 
/hj » Pup Chand l^fhhnan Au. (Tbcro J wti creditor a* 
well a, agent ct D — Quare whether Article applici ) 


Article 6S 
Notes 
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1366 Mutuai., OrEN A^D current accounts 

Aqo, AfaJiedec,® a case whicli arose isndor the Act of 1859, advanced 
monoy to B as loans, and B appointed A as his agent for selling the 
timber which B undertook to send to A from time to time They also 
agreed that A should deduct the expenses of the sale and commission 
and credit the balance of the proceeds of the sale to the loan trans 
action They also agreed that on tho adjustment of the account, B 
would be bound to pay A such balance as might be found due from 
him It was held by their Lordshijra of the Pnvy Council that the 
account was one continuous account between principal and agent 
with debits and credits on each side of it, and that the contract was 
to pay the balances of that account where it should be struck, and 
that the ease therefore fell witbm Section 8 of tho Act of 1859 The 
case would now clearlj fall within this Article 

B engaged A as his agent for working his boats and authorized 
him to receive the monej payable by people using the boats, and to 
pay on his account monej for expenses incurred m and for working 
the boats, A did so and kept account of the receipts and payments 
It was held that the monej received by A was to that extent Bs 
demand and the payment made by /I at B s reqiuest to third 
persons and tho payments made to him and the payments for the 
expenses of working the boats and commission was to that extent A s 
demand that there were reciprocal demands, and that Article 85 
applied to the case * 

6. Sale of goods and payments of price. — Wliere A soils goods 
to B from time to time and B makes payments towards the price 
from time to time there is onlj a stn/jle contiactual relationship 
namely that of buyer and seller between the parties A has demands 
against B for each item sold, but B can ha\6 no ‘demands agamst 
A The case is not one of reciprocal demands and this Aiticle iviH 
not apply to suits on such accounts The decisions’ which ha\e held 
that such eases are not within this Article can nil be supported on 
the above principle though, as has Leon seen m Note 3 ante the 
reasons adopted bj some of them are open to question 

(1930) AIR 1930 Lah 711 (712) 126 Ind Cas G5 Salamat Bar 

Ba$anta 3lal ▼ Sfunilal Brtjlal (There were advances of loan 
and also agency xn this case The decision cannot bo accepted 
as correct ) 

(1910) 8 Ind Cas 141 (142 144) 34 Mad 513 Shtta Gouda v 

Fernandez {A made advances to B B sent coflee to A to be 

sold by A and the proceeds credited to B Held no two 

relationships and no independent obligations but 


Note 6 

1 (1933) A I R 1915 All 53 (54) 155 Ind Cas 44 Paltu Eat v Jagannatk 
(1936) AIR 1930 Cal 382 (335) 160 Ind Cas 900 Bejot/ Km lar v Sahsh 
Chandra 

(1925) AIR 1925 Pat 806 (807) 88 Ind Cas 747, W K Dansford v B D 
Shaw «C Co (Goods suppljcd on credit — Pavmeot made on presents 
tion of bills “ Snit to recover price is governed by Art 52 and not 
by Art 85) 
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7. Each party selling goods to the other. — Whero each 
[party sells goods to the other to be paid for by the other, there are 
■two independent transactions or relationships between the parties 
creating independent and reciprocal demands A suit on an account 
•of such transactions will bo governed by this Article ^ 

8. Advance of loan and sale of goods. — Where A adiances 
money to B as loan, and B sells goods to C as an independent tran. 
•saction, there are two contractual relationships between the parties 
giving rise to reciprocal demands A suit for an account in which 
itho two transactions have been brought together would be governed 
'by this Article ^ 

9. Deposits and withdrawals of money. — Where A deposits 
■various amounts at different times with D and draws money at vari- 
•ous times from B whenever wanted, such amounts being on several 
occasions over-drafts, it must be regarded that the parties have a dual 
relationship of lender and borrower, unless such over drafts are 
accidental over.payments The Article wiU applj to accounts of such 
"transactions* A contrarj view was hold in the undermentioned case * 
It is submitted that having regard to tho facts, the decision does not 
fcem to be correct 

10. Loans by each party to the other. Where A draws 
Jiundis upon B, and B similarly draivs hundts upon A, without the 
[parties intending that tho hundts drawn upon A should be morol> m 
discharge of tho hundis drawn U|>on B, it has boon held that the 
account would bo witbm this Article * In such cases there would be a 
dual rolationsliip between A and B, first, that of A being tho londor 
and D the borrower and secondly, of D being tho lender and A the 
[borrower Tlioro would, consequeDtl> , bo reciproeal demands between 

(10^ AIR IWa Pat 24!2 11212) T2 Ind Cut 135 Pam Sundtr v ImnI 
Pajiijar 

(1330) A I R 1030 Oadh 297 (2S9) 128 Ind Cas 27C C Luck 7 Latjt t 
G host 72am (In the nature o( the dealings, purchaMtr cannot bare a 
demand against the seller ) 

(1935) A I R 1935 Mad 932 (933) 153 Ind Car 429 Inflira Pur MUl r 
Aaranmha /2ao 

Note 7 

1 (1897) 10 Mad 259 (204) Sifay/ar Panyartddx 

Notes 

1 (1910) 7 Ind Cas 715 (710) 1910 I»on Be No *5 7mr«f Lnf r Lnlcl and 

(19-21) AIR 1921 Pat 107 (110) 74 Ind Cas 831 PanK r 

liamdaval 

Note 9 

1 (IBSf) 1S»C Pun Ro Vo 44 Sf>ea Pitm t Vehan Sinjh 

(19-24) AIR 1024 Pat KT (109) 74 Ind Cas 831 Dank Lid t 

/lamdiyal Jfartrari 

(1331)3 hU 523 (520) Ml W N 19 Thtwhatj r lifiarv Lai 

(1934) h I R 1934 Lah 353 (3M) 15 Lah C53 152 Ind Us C2o Pun^st 

Unitel Tlinl Ltd r Muhammai ifnsaim 
t2 (19-’G) h I R 102C Mad 224 (224) oj Ind Cas lOr GoiinJiNaiinr Tama 
*amv CJirffiar 

Note 10 

1 (IP'l) C IVm 131 (IS') yarraniuJlrrnrajr Vt^^indit Ur’-nj 


Article 88 
Notes 
7—10 
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Article 85 Ago. Mahedee^ a case ^^hlch arose under the Act of 1859, A advanced 

Notes money to B as loans, and B ax>ix)mtcd A as his agent for selling tbe 

5 — 6 timber which B undertook to send to A from time to time Tbej also 

agreed that A should deduct tho expenses of the sale and commission 
and credit the balance of tho ptocoeds of the sale to the loan trans 
action Tho> also agreed that on the adjustment of the account, B 
would be bound to pay A such balance as might be found due from 
him It was held by their Lordshijs of tho Privy Council that the 
account was one continuous account between principal and agent 
with debits and credits on each side of it, and that the contract was 
to pay the balances of that account whore it should be struck, and 
that the case theiofore fell within Section 8 of the Act of 1859 The 
case would now clearlj fall within this Article 

B engaged A as his agent for working his boats and authorized 
him to receive tho moDO> payable by people using the boats, and to 
pay on his account monov for expenses incurred in and for working 
the boats, A did so and kept account of the receipts and paj meets 
It was held that the money received by A was to that extent B s 
demand and the payment made by A nt B’s request to third 
parsons and tbe payments made to him and tbe payments for the 
expenses of working tho boats and commission was to that extent A s 
demand that there were reciprocal demands, and that Article 85 
applied to the case * 

6. Sale of goods and payments of price. ~ Where X sells goods 
to B from time to time and D makes pajments towards the prw® 
from time to time, there is only a single contractual relationship 
namelj that of bu>er and seller between tho parties A has demands 
against B for each item sold but B can ha^ e no * demands ’ against 
A Tho case is not one of reciprocal demands and this Article will 
not apply to suits on such accounts The decisions^ which ha\o held 
that such cases are not within this Article can all be supported on 
tbe above iirinciple though as has been seen in Note 3 anU, the 
reasons adopted by some of them are open to question 

(1930) AIR 1930 Lah 711 (712) 126 Ind Gas 05 Salamat Bai 

Basania 3Ial y Slumlal Drxjlal (There were advances of loan 
and also agency lu this case The decision cannot be aceepteQ 
as correct ) 

(1910) 8 Ind Cas 141 (142 144) 31 Mad 513 Shxia Gouda v 

Fernandez [A made advances to 2J B sent coffee to ^ to be 
sold by A and the proceeds credited to B — Held no two 
relationships and no independent obligations but merelv 


Note 6 

1 (1035) A I R 1935 All 63 (54) 155 Ind Cas 44 Patlu Lai v Jayannalli 
(193C) AIR 1936 Cal 382 (385) 16C Ind Cas 000 Bejoy Kinnar v Salish 
Chandra 

(1025) AIR 1025 Pat 806 (807) 88 Ind C»s 747 U K Dansford y B D 
Shaw tC Co (Goods supplied on credit — Pavmcnt made on prcMnta 
tion of bills _ Suit to recover price is governed by Art 62 nnd not 
by Art 85 ) 
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7. Each party selling goods to the ether. — Where each 
ipartj sells goods to the other to ho paid for by the other, there are 
■two independent transactions or relationships between the parties 
creating independent and reciprocal demands A suit on an account 
■of such transactions will bo go\erned by this Article ^ 

8. Advance of loan and sale of goods. — Where A advances 
mone> to Z? as loan, and B soils goods to 0 as an independent tran. 
-saction, there are two contractual relatioDshit>s between the parties 
giving rise to reciprocal demands A suit for an account in which 
ithe two transactions ha^o been brought tt^ether would be governed 
by this Article * 

9. Deposits and nithdravala of money. — Where A deposits 
warious amounts at diiTorcnt times with D and draws monej at van 
•ous times from B whenever wanted such amounts being on several 
•occasions over drafts it must ho regarded that the parties have a dual 
relationship of lender and borrower, unless such over drafts are 
accidental over payments The Article will apply to accounts of such 
transactions* A conlrarj view was hold in the undermentioned case * 
It IS submitted that haMng regard to tho facts, the decision does not 
■seem to bo correct 

10. Loans by each party to the other. — Where A draws 
Jiundts upon B, and B similarl) draws hundts upon A, without the 
parties intending that tho hundis drawn upon A should be merely m 
discharge of tho hundis drawn ujton B, it has been held that tho 
account would bo withm this Articlo * In such cases there would bo a 
^ual relationslup botivocn A and B, first, that of A being tho lender 
and B the borrower and secondly, of B being the lender and A tho 
iborrowor There would conscquentlj, bo reciprocal demands botwoon 

(1923) A I R 1023 Tat 243 (312) 72 lud Cm 135 Ham Sunder t 
Pajtyar 

(1930) AIR 1930 OudU 287 (2SS) 128 Ind Cas 2"0 G Luck 7, LaJ;i t 

OftaM Ham (In the nature of the dcahnss, purchaser cannot have a 
demand against the sctlcr ) 

(1035) A I R 1935 Mad 992 (933) 153 Ind Cas 129 AndUra Pice 3I\U r 
Nnranmlia Puto 

Note 7 

"i ViuV/ SitnjfyrtT Tuinyartiit 

Note 8 

1 (1910) 7 Ind Cas "15(710 1910runIteKo "5 Tmrat LaJ r T^Mand 

(1021) A 1 R 1921 Rat ICT (IIO) 71 Ind Ca* 831 Fytihad Rinl r 
/ijmdnynl 

Note 9 

1 (18%) 18-0 Pun Re No 11 StvnPamx VoVin Sinji 

(IMl) A I R 1921 Pat 10" (109) 71 Ind Cas 831 TyMtaJ Rinl US t 

J/artran 

(1831) 3 523 (52r) X^l All V N 19 Khuthalax Brliary Lai 

(1930 ^ 1 R 1'’31 Lab 353 (300) 15 Lab C52 152 Ind Cas C2C 

United JlinX LI 1 r Ifuliamniai i/naaiin 

■2 (192C) A I R 102G Mad221 (221) ^'IndCaslOr UonnJi Naian t Pana- 
tanty Chtitxir 

Note 10 

1 (ISsl) 6 IVm 131 (IS') \arrar Ilf //ftT-raj T VtssatSit Urwraj 


Article 85 
Notes 
7—10 
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1368 Mdtual, open and current accounts 

them Whero each party charges interest for the amounts advanced 
by him to the other jiarty, it would bo an indication that each party 
has lent moneys to the other and not merely that one advance is 
merely by way of repayment of the other advance.* 

11. Casual OP mistaken entries. — It has been seen m Note 3 
that a casual over iiayment, where there is a single relationship of 
debtor and creditor between the parties does not create a demand 
within the meaning of this Article, inasmuch as the right to claim 
back the over payment does not anse on the relationship of lender 
and borrower The same principle was held in the undermentioned 
case^ to appl> where the transaction between the parties was for^l 
to sell goods to B and for B to i»ay the price thereof, but B had sold 
goods to A once or twice The case purported to follow Vein PtUai v 
Gliosa Muhammad^ In that case however, it was held that the 
casual sales were merely a mode of payment of the price of the 
goods bought from the other side and not as part of a business giving 
rise to reciprocal demands See also the undermentioned case * 

12. Bent received from minor's estate and money spent for 
minor. — Where A was receiving rents from the property beloogmg 
to a minor and mdepondently siient also moneys from his own pocket 
for the expenses of the minor, ^h party would have demands’ 
against the other The case is one where there have been reciprocal 
demands and consequently a suit on an account of such transactions 
is within this Article ’ 

13 Shifting balance need not exist throughout the deal' 
ings. Where the balance shifted ip the account up to a particular 
stage and then was all one way, it was held m some cases^ that it 
ceased to be a mutual account witbm this Article from the last item 
of defendant s payment It is submitted that this view is not correct ® 

3 (1897) 22 Rom G06 (C09) Gantsh v Gyann 

(1923) AIR 1923 Rujg 18 (20) 11 Low Bur Rul 309 08 lad Gas 928, 

ArtinaelMlam Chettj t Sontasundaram Chettj 

Note 11 * 

1 (1935) AIR 1935 'Mad 982 (933) 158 Ind Cus 4'>9 Andhra Rtee Shit r 

Narastmha Rao 

2 (1898) 17 Mad 293 (396) 4 Mad L ^Tour 140 

3 (19^9) 115 Ind Cas 7C7 (767) (Lab) GaneshDai^ 2JarsxnghDas 

Note 12 

1 (1911) 12 Ind Cas 673 (676) (Mad) Subba Naxdu v Ethtrajammal 

Note 13 

1 (1880)5 Cal 759 (763) 6 Cal L R 112, llajee St/ud Mahomed ▼ 

Ijliru/unntsa 

(1907) 6 Cal L Jour 158 (161) Bam Pershad v Ilarbans Singh 

(1922) AIR 1922 Pat 361 (369) 66 Ind Cas SO, Gopal Hat f Harehand Pam 
Anant Ham 

(1923) AIR 1923 Lab 347 (349) 73 Ind Cas 916 Bupchand v Poho Mat 
• Nathxi Mai (Simply following 0 Cal L Jour 158 and purports to fol- 
low 5 Cal 759 ) 

2 (1920) AIR 1920 Lab 25 (26) 54 Ind Cas 453. Dogar Mai v Mula 
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The rca^n x% that it i<? the ttafure of the dealtngs l)cl«ccn the Article 8S 
|iartie>i that must Im e£)n*<Klcre<1 in onlcr to «oo sshether the Article Notes 

not whether the l»a\ancc has nliiftcd throughout the iS— 14 

dealings Sec Koto 3 

14, “Open and current account.” — An oinm account means an 
account which has not liecn closetl b> settlement or otherwise, that 
i«, where the Inlanco is not e«ccrlaineil, or though ascertained has not 
l)ccn adinittc*! or acknowledged hj the jnrtics * Tints, oxen if the 
dealings liotwcen the jiarlics rnaj ha\o stopiicd, an account nn> l>o 
oi'cn so long as there has lx>cn no adjustment or settlement lictwccn 
them But a current account means an unclosed account where the 
jiarties contcmplato the continuance in future of the dealings betxxeen 
them An open and current account means, therefore, a running, 
un«cttlc<l or unclosctl account * 

Tor the application of this Article, the plaintifT has to show that 
the account lictwccn the jiartics is ojien and current and that it was 
EO at the time of the institution of the suit ^ Where, therefore, the 
balance duo from the defendant has been aseertained, and the account 
IS acknowledged hj the defendant, the account liccomes closed i e« 

Note 14 

1 (1991) AIR 1931 Cal 339 (373) 58 Cal C49 133 lad Cas 801, Tea rtnnne 

tn^ Syndictiltf Ltd t C/i<i'i<frA Det Dnrtta 

(19071 C Cal L lour 133 (ICO], Ram Perthad v Hcrbam Stngh 
(1935) AIR 1935 All 59 (54) 155 lod Cat 44, Pullu Lai t Jogannalh 
S/e the catet uoder Foot Koto (3) 

2 (1931) AIR 1931 Cal 359 (373) 68 Ca) CiO 133 Ind Cas 601 Ten Ftnanis 

ing SgnJscaU Ltd v Chandra Kamal JJes JJarua 
(1909) 4 Ind Cat 3Gl (202) 32 All 11, CMt(«r Mat t Beliorv Lai 
(1907) G Cal L Jour 159 (ICO) /lanPerehadr J/arbans Stngh 
(1935) A I R 1935 All 63 (53 54) 165 Ind Cat 44 Putlu Lai v Jagan 

iiath, 

(1957) AIR 1927 Bom 225 (22G) 102 lod Cas 225 Prrtnji Vtrjt v Fdaard 
Elias Sassoon 

(1921) AIR 1921 Lah 25C (25C) 67 Ind Cas 933 JIardial Ram Chand Shop- 
y Pokhar Das 

(1923) AIR 1923 Lab 347 (349) 73 Ind Cas 91C Ftrm Ruivkand Jwan 

Sxngh y Ftrm Poho Val Ifathu Val 

(1927) AIR 1927 Lah 848 (849) 100 Ind Cas 815 Rinii Bhagicandas 

Kanhayalal v f trm Ifand Ssngh JJart Stngh 
(1860) C Cal 447 (450) Laljte Shahoo y Raghoonundun Lall Sahoo 
(1877) 1 Cal L R 525 (526) Roy Dhunput Stngh Bahadur v Baboo Lthraf 
Roy 


3 (1933) AIR 1933 Bom 450 (452 456 457) 145 Ind Cas 630 68 Bom 200, 

Earsondasy Suragbhan 

(1922) AIR 1922 Lah 182 (163) 68 Ind Cas 81s. Firm Gurtidas Ramhotu 
Ram V Bhagxcan Das 

(See however (1679) 5 Cal L R 211 (212), Gonesh Lall v Shea Golam 
Stngh 

(1916) A I R 1918 Mad 1305 (1806) 38 lad Cas 237. Murugappa 

Chetly V Vyapvrt ChtUy j 
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Article 8S them Where each party charges interest for the amounts advanceJ 
Notes by him to the other party, it would be an indication that each party 

10 — 13 has lent moneys to the other and not merely that one advance is 

merely by way of repayment of the other advance* 

11. Casual or mistaken entries. — It has been seen in Note 3 
that a casual over-payment where there is a single relationship of 
debtor and creditor between the parties, does not create a demand 
within the meaning of this Article, inasmuch as the right to claim 
back the over payment does not arise on the relationship of lender 
and borrower The same principle was held in the undermentioned 
case^ to apply where the transaction between the parties ^^as for A 
to sell goods to B and foi B to pay the price thereof, but B had sold 
goods to A once or twice The case purported to follow Vein Pillat v 
Ghose Muhammad^ In that ease however, it was held that the 
casual sales were merely a mode of payment of the price of the 
goods bought from the other side and not as part of a business giving 
rise to reciprocal demands See also the undermentioned case ® 

12. Rent received from minor’s estate and money spent for 
minor. — Where A was receiving rents from the property belonging 
to a minor and independeDtly spent also moneys from bis own pocket 
for the expenses of the minor, each party would have ‘demands’ 
against the other The case is one where there have been reciprocal 
demands and consequently a suit on an account of such transactions 
IS within this Article * 

13. Shifting balance need not exist throughout the deal- 
ings. — Wheie the balance shifted ip the account up to a particular 
stage and then was all one way, it was held in some cases^ that it 
ceased to be a mutual account within this \rt1cl0 from the last item 
of defendant s payment It is submitted that this view is not correct * 

2 {1897) 22 Bom 60C (609) Ganesh v Gyanu 

(1923) A I B 1923 Rang 18 (20) 11 Low But Rul 369 68 Ind Gas 928, 

Ariinaclialam Chettj v NontasiMidarain Chetly 

Note 11 * 

1 (1935) A 1 B 1935 Mad 982 (983) 158 Ind Cas 429, Andhra Rtce MtU v. 

Narastmha Bao 

2 (1898) 17 Mad 293 (296) 4 Had L Jour 140 

3 (1929) 115 Ind Cas 767 (767) (Lab) Ganesh Das v Narsingh Das 

Note 12 

1 (1911) 12 lud Cas 673 (C76) (Mad), Satba V Ethtrajammal 

Note 13 

1 (1880) 5 Cal 769 (763) 6 Gal L B 112, llajee Syud Mahomed v Mt 

Ashrufunntsa 

(1907) G Cal L Jour 158 (161), Bam Pershad v Harbans Stngh 

(1922) A I E 1922 Pat 364 (368) 66 Ind Gas 30, Ooval Bat v Harcha}id Bam 
Anant Bam 

(1923) A I B 1923 Lah 317 (349) 73 Ind Cas 916 Bupchand v Poho Mat 
Nathu Mai (Simply following G Cal L Jour 158 and purports to fol- 
low 6 Cal 759 ) 

2 (1920) A I B 1920 Lah 25 (26) 54 Ind Cas 453 Dogar Mai v Mula 
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The m*on i« that il la the rirtfwre of dealings Ixjtween tho Artlclfi 
parlJrs ilial mii«t Iw eon«ii1cre<l m order to seo uJietlicr the Article Notes 

applie* and not «lietlicr the l«lance has ahittc<l tlio 13—14 

dealing* Note 3 

14. “Open and current account.** — \n ojHjn account means an 
account which has not l>ecn closctl hj settlement or otherwise, tliat 
i« where tlie Inhnco is not ascerlaineil, or though o-sccrtainccl has not 
l)een ailmitlcd or aclnowleilged hj tho |*arties ' Thus, e\on i{ tho 
dealings l>ctweon the jKirties ina> ha\o stopinxl, an account ina> bo 
oi*cn so long as tlierc has Ijccn no adjustment or settlement lietween 
them Nut a current account means an unclosed account where tho 
jiartics contemj'lato the continuance in future of tho dealings between 
tbem An oi>on and current account means, therefore, a running, 
unsettled or uncloRe<1 account * 

For tho a)i])lication of this Article, tho iilaintifT has to show that 
the account lictwcen tho i>arties is o|ten and current and that it was. 
so at tho time of the institution of tho suit ^ Where, therefore, tho 
balance due from tho defendant has been ascertained, and the account 
IS acknowlcdgetl b> the defendant, tho account liecomes closed, i o. 


Note 14 

1 1193J) AIR IWI Cal 350 (312) 59 C*1 CIO 133 lad Cas 501, Tea Finane- 

mg Syndteale Ltd v Chandra Kamal Let Ikirua 
(1907) C Cal L Jour 159 (ICO), Jtam Pershad ▼ Ilarbans Smgh 
(1935) A I R 1935 All S3 (50 155 loa Cis 44. Pultn Lai t Jd^iannaUi. 

See tho cates under Foot Note (3) 

2 (1931) AIR 1931 Cal 359 (372) 69 Cal C49 133 lud Cat 801, Ten I tnanc> 

mg Sj/ndteale Ltd t Chandra Kamal Des Dartta 
(1009) 4 Ind Cas 291 (2C2) 32 Alt 11, Chttlar Mai x Behan Lai 
(1907) 0 Cal L Jour 159 (ICO) llamPenhadv Harhans Swgh 
(1936) AIR 1935 All 53 (53. 54) 155 Ind Cas 44. PnlUt Lai v Jagan^ 

noth, 

(1927) AIR 1927 Bom 225 (220) 102 Ind Cas 225, Premjt t ir;i v Edward 
Flute Saseoon 

(1921) AIR 1921 Lah 25C (25C) C7 Ind Cas 933, Hardtal linm Chand Shop- 

V Fokhar Das 

(1923) AIR 1923 Lah 317 (849) 73 Ind Cas 91C, Firm RKjK/iand Jttean 

Stngh Y tirm Poho Mai Nalhu Mai 

(1037} A I B 3037 lab 848 /849) JOO Jnd Cas 8J5, Fsnu P/taysrandat 
KanhayalaX v i irm Hand Stngh Han Stngh 
(1860) 6 Cal 447 (450) Laljee Shahoo y Raghoonimdm hall Sahoo 
(1877) 1 Cal L H 525 (526), Boy Dhunput Stngh Bahadvr y Baboo Lekrai 
Roy 

(1916) AIR 1916 Lah 94 (84) 35 Ind Cas 577, lehar Das v Hanktshan 
Das (An open account is one that is not closed ) 

(1933) AIR 1933 Bom 450 (455) 145 Ind Cas 630 58 Bom 200 Karsondat 

V Sara/tlian 

3 (1933) AIR 1933 Bom 450 (452, 456 457) 145 Ind Cas 630 58 Bom 200 

Karsondas y SuTajbhan ' 

(1922) AIR 1922 Lah 182 (183) 68 Ind Cas 815, Ftnn Giinidas Ramkotu 
Ram V Dhaguan Das 

(See however (1879) 6 Cal L R 211 (212), Gonesh Lall v Shee Golam 
Stngh 

(1918) A I R 1918 Mad 1805 (1306) 36 Ind Cas 227, Murugapiya ^ 
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Article 8S it becomes an account stated (Article 64 ante) * It is not however 
Notes necessary that the account should be stated in order to close an 

14 — 16 account between the parties ® Nor does a mere striking of the balance 

due from the defendant show by itself that the account has become 
closed * As a matter of fact, the wording of the Article itself indicates 
that the Legislature haa contemplated annual accounts and annual 
striking of the balances ^ Also the mere fact that the plaintiff allowed 
a considerable time to elatise before suing does not by itself show 
that the account has become closed or has ceased to bo current * 
The question, whether m a particular case the account is open, is one 
of fact depending on tho nature of the dealings and the tntenUons 
of the parties Thus, where the balance due from the defendant is 
ascertained in the plaintiff s books and his account is formally closed, 
it IS not an open or current account In such a case the plaintiff 
cannot re open the account and avoid the bar of limitation, by simply 
carrying on the old balance m a now account ® Similarly, where the 
balance due on account m respect of dealings between the parties is 
ascertained periodically and pro notes are executed for the amounts 
found due the account becomes closed everj time such pro notes are 
executed The account cannot be re opened again by entering the 
amount of the pro notes id the books of account ^ 

15. Each party need not keep one acconnt. — It is not neces 
■sary that each party should have kept accounts * The fact that only 
one of the jiarties kept accounts does not show that the account 
13 not a mutual one if it is established otherwise that the dealings 
were mutual * 

4 (19!28) AIR 1028 Lab 51 (52) 100 Ind Cas 874 AarajncJmnd Sant Ram v 
Daynnand Datnodhar Das 

(1031) AIR 1031 Lab 233 (235) 131 Ind Cas 202 Rain Eem Ra} v 

Rupchand Lachtnan Das 

[See (1933) AIR 1033 Lab 12 (13) 140 Tnd Cas 187 14 Lab 14. 
Dasaundht Ram t Ifoo/cband 

(1031) 130 Ind Cas 570 (570) (Lab) Jesa Rai i Dman Chand v Lae7i 
man Das 1 

■5 (1018) AIR 1918 vrad 1805 (1306) 38 Ind Cas 227 Murtigappa Chettj v 
Tyapurt Chetly 

6 (1022) AIR 1022 Lab 31G (817) GCIC 387 Jaicala Das\ Eul.umChand 
(1010) 7 Ind Cas 715 (71C) 1910 Pun Re No 75 Imrat Laly Lai Chand 
(1018) A I B 1018 Alad 1805 (1306) 38 Ind Cas 227 Miiriigappa Chetty n 
Vi/apurt Chelty 

-7 (1870) 14 Sutb W R O C 41 (44) 5 Bcng L R 650 Sreenalh Dass v ParU 
Pillar (Per Sir Richard Coucb C 7) 

(1681) G Cal 447 (450) Laljee Shahoo y Rcghoonwiditn Lai Sahoo 
7a (1922) AIR 1022 Lab 31C (317) CO Ind Cas 337, Juala Das y lluhwn 
Chand 

8 (1027) AIR 1927 Lab 848 (849) 100 lud Cas 815 Firm Magwan Dai 

Kanhaya Lai v Ftn i Rand Singfi Ilan SingJi 

9 (1018) AIR 1918 Mad 1325 (132C) 87 Ind Cas 876 Kiippusai ly Iyer v 

Veerappa Chethar 

Note 15 

1 (1837) 10 Mad 109 (202) Lalshmayyav Jagannatham 
^ (1015) A I R 1015 Lab 2“9 (280) 30 Ind Cas 491 1010 Pun Ra No 1C, 

Rai ly Attar Cl and 

(1637) 10 ^lad 100(202) Jakshmayyav Jagannatham 
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16. “Between the parties.” — U w not n<*cw«nrj for tlio apph 
•cition of tins Article tint the account sliould l»o mutual, oi>on and 
current Mwren the parties in other words, the parties should l>o the 
same throughout the iicnoil of the account Thus, where the defen 
•danl and his brother carritsl on dealings with the plaintiff and their 
joint account was closeil with Rs 630 against them, and thereafter 
the defendant earned on separate dealings with the jdamtifF on his 
own account the plainti^ is not entitled, in a suit against tho defen 
dant for an account, to tack on one half of tho sum duo m respect of 
their joint account of tlio defendant and Ins hrothcr, to tho new 
account against tho defendant onij, as thcro could not haao been 
anj reciprocal demands l-eliceen the parties m rcsixxt of tho joint 
account * 

17. Period of limitation. — Tho itcriod of limitation for tho 
balance duo on a mutual ojicn or current account is three jears**^ 
and has to Iw computed from the end of tho jear in which "tho last 
jtem admitted or proved is entered m tho account — and tho 5 ear 
js to bo compute<l as in tho account * Tho provisions of Section 25 
havo no apjilication to this Article as that Section applies onlj to 
instruments* 

18. “Last Item admitted or proved.” — The words "last item 
admitted or proved havo Ijccq construed to mean tho last item on 
tho defendant s side of tho account ' Tho reason for this construe 
tion was held to be that the account could bo said to be mutual, at 
the latest down to the dato when tho defendant made his last pay 
meat to tho plaintiff but that from tho date when tbe balance was 
for the last timo in favour of the plaintiff and sinco which it continued 
to be against the defendant, it could not bo said that there wero 
reciprocal demands between the jarlics * As has been seen in Note 13 


Note 16 

1 (1877) 1 Cal L B S2S (52C 627] Poy Dhunpul Singh Hoy Bahadur v Zla6co 
Lehraj Boy 

Note 17 

la (1670) 11 Sub W B 181 (187 163 169) Luchmee haraxn 'v Choornun ]Jeah 
(See 8 of Act 14 of 1859 did not provide any particular period of hmi 
tation but provided cause of action should be deemed to arise from tbe 
close of the year in which tbe last item is entered in accounts Hence 
if accounts were based on contracts the penod was three years ) 

(1670) 14 Suth W B O C 7 (10) Veker Chand Sahoo v Moroolyram (Do ) 

1 (1920) AIR 1920 Lah 40C (40C) 55 Ind Cas 872 1 Lah 12 Gobwd Bat t v 

JaKala Bam 

2 (1695) 20 Bom 767 (776) J?(imprnf(i5 SaiipafAras v Foohbai 

Note 18 

1 (1880) 5 Cal 759 ("64) 6 Cal L R 112 Jfa;M Sjud Vahot led v Mt Ashru 
funnissa 

(1907) G Cal L Jour 158 (161) Bam Fersi ad v Harbans Singh 
•2 (1907) 6 Cal L Jonr 158 (ICl) Bam Ferihad v i/arbaiis Singh 

(1924) A IB 1924 Pat 107 (110) 74 In 1 Cas 631 Fwizabad Bank Lid r 

Bam Dayal 


Article 83 
Notes 
16—18 
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Article 85 ante, this view is not correct If the dealings comprise independent 

Note 18 obligations on each side and if m the course of the dealings an 

item 13 entered evidencing an obligation incurred, whether on the 
plaintiff s side or on the defendant’s side, such an item will fall 
strictly within this Article if it is admitted by the defendant or is 
duly proved by the plaintiff* It cannot, however, be said that 
because mutual dealings exist between the parties, e\ery liability 
between them, whatever its nature and whenever it arose — such as 
for example a caso where the iiIamtifF has succeeded by the purchase 
of a later debt or otherwise in becoming a creditor of the defendant 
— can be included m the account by the plaintiff in order to secure 
the extended period of limitation* The word "proved' m the 
Article means not only proved as a fact, but also proved to have 
arisen tn the course of mutual dealtnf}^ ® 


Article 86 


86.‘ On a policy of| 
insurance, when the sum 
assured is payable imme-j 
diately after proof of the 
death or loss has beenj 
given to or received byi 
the insurers. 1 


Three years 


t [The date of 
the death of 
the deceas- 
ed ] 


Act of 1877, Article 86 

Columns one and two same as above Column three was When proof of 
the death or loss is (firen or received to or by the insurers whether by or from 
the plaintifl or any other person 

Act of 1871, Article 88 

Column one was 88 — On a policy of insurance when the sum assured 
IS payable after proof of the death or loss has been given to or received by the 
insurers Columns two and three same as in the Act of 1677 
Act of 1859 — No corresponding provision 


These words were substituted lor the words io7is« proo/ o/ Un death or 
loss is giten or recested to or by the insurer whether by or from tl e plawttf, or 
any other person by Section 122 of the Insurance Act 4 of 1938 


3 See (1914) AIR 1914 Mad 717 (T18 719) 24 Ind Cas 128 Dapu 5eif> 

i ussuf Satb d Co T Tsoet Isrnaxl d Co 

4 (1914) AIR 1914 Mad 717 (719) 24 Ind Cas 128 Bapu Satb Yussuf Saih d 

Co T Isoct Ismail d Co 

5 (1914) AIRiaUMad 717 (718 719) 24 Ind Cas 128 Dapu Satb YussuJ 

Sath d Co V leoet Itmatl d Co (An item of debit against the defeu 
dant was considered as the last item In mutual dealings ) 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

4. Contract of insurance, limiting the time within 

which a suit should be filed — Validity. 

1. Legislative changes. 

1 There was no proMsion corresponding to tins, m the Act of 
1659, and cases sucii as that contempUted l>) this Article were 
treated as suits on hreaches of contracts governctl hj clause 
lO of Section 1 of the Act of 1859 

2 Article 83 of the Act of 1871 introduced a provision corres 
landing to this Article hut the word “immedutel>” was 
absent in the first column 

3 Article 8G of the Act of 1877 introduced the word “immedia- 
tcl}' after the word “i»aj able *’ 

4. The words aod dots “The date of the death of the deceased 
" were juijhhifcd for tho words “When proof of the 
death or loss is given or received toot 1)> tho insuicr, whether 
b> or from tho plaintiff, or anj other i>crson'’ b> Section 123 
of the Insurance Act, 4 of 1933 But this amendment omits to 
mention as to when tlie time with resi>cct to claims on ^lolicies 
other than life assurance [lohcies commences to run 

2. Scope of the Article. — This Article ajiplies only to suits 
where the sum assured is payable tmmediatelj/ after proof of loss or 
death is given Cases where the sura is not jiayable immediately but 
after a certain time after tho loss or death is proved, are not governed 
by tins Article, but would fall under Article 115 in fra 

3. Starting point. — Under the Act of 1859, where cases, such 
as that contemplated by this Article, were held to fall under clause 
10 of Section 1 providing for breaches of contract, it was held that m 
the absence of a custom of allowing a certain time of grace, time ran 
from the date when the insurer had notice of the loss and refused and 
neglected to pay ‘ 

Under this Article as it stood before the amendment of 1938, 
time ran from the date when proof of death or loss was given or 
received to or by the insurer Under the present Article as amended, 
time runs from the date of the death of the deceased and not the 
date when proof of such death is given 

4. Contract of insurance limiting the time within which a 
suit should be filed — Validity. — See Note 24 to Section 3 ante 


Article 86 
Notes 
1—4 


Article 86 — Note 3 

1. (18C9) C Bom 11 G It A C 31 (37), Narotamdoss JJliaglandas v Dai/<ibkai 
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Article 87 


87/ By the assured 
to recover premia paid 
under a policy voidable 
at the election of the 
insurers. 


Three 


years. 


■When the in- 
surers elect tO' 
avoid the 
policy. 


Article 88 


88.t Against 
a factor for ani 
account. i 


Three years. 


I When the account is, 
during the continu- 
! ance of the agency, 
demanded and refused 
or, where no such de- 
mand is made, when 
the agency termi-^ 
nates. 


Synopsis 


1. Factor. 


2. Starting point. 


1. Factor. — A factor is a mercantile agent who, m the ordinarjr 
conrse of business, is entrusted with the possession of goods for sale * 
This Article prescribes the period of limitation for a suit for accounts 
against a factor Where there are some elements outside the mere 
entrusting of goods for sale, and the sale by the agent, and the suit 
is brought on those elements, it would not be governed by this 
Article Thus, where A tNas a factor m respect of some portion of 
bis dealings with B, but not in respect of several advonces made to 
him by B and a suit was brought by B against A on accounts, it was 
held that it was governed by Article 85 * 

2. Starting point, — See Notes to Article 89, tn/ro 


Act of 1877, Art. 87 and Act of 1871, Art, 89 — Same as above. 
Act of 1859 —No correspondmg provision 

j Act of 1877, Article 88— Same as above 

Act of 1871, Article 64 — Columns one and two, same as above 

Colanm three was —"When the account is demanded, 
or where no each demand is made, when the agency 
terminates ’* 

Act of 1859 — No corresponding provision 

Article 88 — Note 1 

1 Halsbury’s Laws of England, Vol I, Page 152 

(1818) 2 Band Aid 137 (143) 20 R B 383 (388), Baring V Corr« 

(1889) 13 Bom 814 (320), In re Bombay Saw Hills Co Lid (Secretaries and 
treasurers of joint stock company who have made advances ana 
incurred expenses on behalf of the company in the conduct of its 
business are not factors ) 

(1893) 17 Bom 620 (514), Jafferbhoy Lndhabhoy Chatloo ▼ CharUsuorth 

2 (1915) AIR 1915 Mad 1001 (1003) 29 Ind Gas 462 (F B), Bapu Sahib d Co, 

T Isac Ismail d Co. 
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89 / By a 
principal ag- 
ainst his agent 
for moYoablo 
property re- 
ceived by the 
latter and not 
accounted for. 


Three years. 


I When the account is, 
during tho continu- 
ance of the agency, 
demanded and re- 
fused or, where no 
such demand is made, 
when tho agency 
terminates. 


Article 89 


Synopsis 

1. LegislatlTe changes. 

2. Bcope of the Article. 

3. Express agreement to account. 

4. Registered agreement to account. 

5. Suit for accounts. 

6. Moireahle property includes money. 

7. Agent, who Is. 

8. Suit between members of a quondam joint Hindu family. 

9. Suit against a del credere agent. 

10. Suit against the representative of a deceased agent. 

11. Suit by representative of deceased principal. 

12. Starting point General. 

13. "Demanded and refused/* 

14. "When the agency terminates'* : general. 

15. Termination by revocation of agent’s authority. 

16. Termination by the agent renouncing the business of the 

agency. 

17. Termination by the business of the agency being com- 

pleted. 

18. Termination of the agency by the death of the principals 

19. Termination of the agency by the death of the agent. 

20. Burden of proof. 

21. Dnty of an agent to render proper accounts. 

22. Period for which the agent is liable to render account. 


4: Act of 1877. Adlclo 89 

Saste as above 
Act of 1871. Article 90 

Colamns one and two same as above Colnmn three was '—“When the- 
account IS demanded and refused " 

Act of 1859 

Ko corresponding provi^oc. 
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principal on his accounts, the case falls within Article 132 ^ 

3. Express agreement to account. — As has been seen m 
Note 2 ante, the liability of the agent to account to the principal for 
the moveable projierty received by him may arise b> virtue of an 
expre&s contract or by virtue of the provisions of law This Article la 
generally worded and is comprehensive enough to include suits based, 
on either of these liabilities ‘ Article 115 would not apply to such 
cases Firstly, it is a general Article which would apply only where 

7 (1908) 35 Cal 298 (301) 7 Cal L Jour 279 12 Cal W N 820, Hafezuddin. 
Ifandal v Jadu Nath Saha 

(1920) A I R 1920 Cal 848(849) 59Ind Cas 126 Dasaralht Chatterjee v 
istt Uolian 

(1916) AIR 1916 Cal C80 (681) 30 Ind Cas 697 43 Cal 248, Madkusudan 
Sen V Rakkal Chandra (But on facts it ^as held that this lien 
could not he enforced for a particular period of agency 5 Ind Cas 69^ 
Not followed ) 

(1916) AIR 1915 Cal 118(119) 24 Ind Cas 18 Troilakht/anath l^randal t 
^banish Chandra (5 Ind Cas 59 Dissented from ) 

(1915) AIR 1915 Cal 626 (627) 29 Ind Cas 748 Behan Lai v Earhumar 
Dntta (But if by any means the agency is terminated and the same 
agent is re appointed a new agency is created — The charge created 
under the old agency on immovable property in favour of the principal 
will not be available under the new agency ) 

[But tee (1910) 5 Ind Cas 59 (60) (Cal) Jogesh Chandra v Benodt Lai 
Boy Ckotodkury (That any moneys as to which the agent 
might default were to be recovered m a p^irticular way, cannot 
alter the nature ol the suit or extend the period of limitation )) 

Note 8 

1 Suits based on habihty to account nnstng under law 

(19(J1) 24 All 27 (48) 28 Ind App 227 S Bom L R 676 8 Bar 142 (P 0),. 

Asghar Ah Eltan v Khurshed Ah Khan 
(1866) 4 Suth W R Sm C C 19 (20) Radkanath Duit v Cobind Chunder 
(1923) AIR 1023 Pat 464 (465) 2 Pat 585 75 Ind Cas 1022 Jagdip 

Prasad v Ht Bajo Kuer 

(1983) AIR 1933 All 642 (643 648) 147 Ind Cas 529 -65 All 814 Uch 
Lai V Badhe Lai (Suit by the assignee of the principal ) 

(1905) 32 Cal 719 (723) 1 Cal Ii Jour 232 Sih Chundra -v Chundra Naraw 
(1916) AIR 1916 Cal 800 (801) 29 Ind Cas 848 Sures Kanta v Navab 
(1915) AIR 1915 Cal 626 (627) 29 Ind Cas 748 Behan Lai v Harakumar 

h Chatterjee 
V Gian Chand 
am V Vehanga 

jL 1 1 ti9uii> u> recover money paid for joint purchase of property — 
Held Art 89 applied and not Arts 60 and 106} 

(1891) 1891 Pun Be No 31 Ganesh Dasv Skanker Das (Suit bj one part 

ner against manager of the firm Suit for moveable property received 

by agent and not accounted for ) 

(1919) AIR 1919 Low Bur 71 (75) 51 Ind Cas 530 Eormasjt v Po 

Emyin (In a suit for money received by defendant as agent for plain 
tiff on account of plamtifl s winnings in a lottery the agency conti 
nues so long as the money le held by the defendant for the plaintiff. 

’ ’ - ’ 13 demanded 

jaslhiah 

• idra Nath ] 

Suits baud on express contract 

(1916) AIR 1916 Sfad 281 (283) 26 Ind Cas 740 39 Mad S7C 1 enkala 
ehallam Cbetty v Nar0yanau Chetty 
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the euit IS not one otherwise sjKsciall j pro\ lilwl for , whore, therefore, 
the cv<!o 13 one clearly falling withm Article 89, Article 115 will not 
ajiplj * Secandltj, a suit lor rcoo\ ers of moveable profterty (not being 
mono}) cannot possibly bo cal!c<l a suit for compensation within tho 
meaning of Article 115 although under Order 20 Kulo 10 of tho Civil 
Procedure Code tho decree for deliver} of such property should also 
state tho amount of mono} to 1 k> |>aid as an aUcmativo if delivery 
cannot bo had ^ Nor can a suit for accounts and for jiaymont of the 
balance be reganlctl as a suit for comptnsaltott for a breach of the 
contract to account * In Nobin Chandra Santa \ Chandra Madkub 
Bania,^ where the agent had cx{U’cssIy agreed to render accounts 
from time to time, it was held b} their Lordships of tho Privy 
Council that tho suit was governed by this Article A contrary view 
which had been held b} tho High Courts of Calcutta and Patna m 
the undermentioned cases* can no longer be considered good law m 
view of the Priv} Council decision in Nobtn Chandra’s case* and 
also in V lew of the later decisions of the same High Courts ^ 

( 1935 ) AIR 1935 Pat 491 (405) 4 Pat 089 69 lod Cas 375 Jogtndra 
Harafjnn v C/ttnet ITuhammad (Lower Coart held that relation 
between parties depended on contract — Ileldm appeal that suit was 


(1910) 5 Ind Cas 53 (50) (Cal) Debendra Nath Ghose v Esha Sao 

Mxstn 

(1909) 2 Ind Cas 597 (500) (Cal) Vahomed Fta* v Upendra Lai (It cannot 
be argued that where an agent is bound to (urnisb pcnodical accounts, 
bts failure to do so necessarily constitutes a breach of contract ) 

[See (1016) AIR 1016 Cal 800 (601) 29 lod Cas 318, Sure) Eanta v 
Ntiwab Al* (32 Cal 719 and 85 Cal 298, Followed 5 Ind Cas 
59 Kot followed ) 

(1922) AIR 19^2 Cal 355 (356) 49 Cal 250 68 Ind Cas 562, Pron 
liam V Jagadiih Nath (Obiter )) 

2 (1916) AIR 1916 2Iad 261 (283) 26 Ind Cas 740 39 Mad 376, VenKala 

challam Chetty v Narayanan Ckelly 

(1912) 16 Ind Cas 414 (415 416} (Cal), Jhapajhanessa Bibee t Bama 
Sundart 

3 (1867) 7 Suth W R 499 (499) Eaue Nujeenlwllah v Foop Sana Ri6» 

[5ee also (1916) 31 Mad L Jour 37 (Jour) Critical Note on (1916) 39 
376 AIR 1916'VIad261, Venkataekallam v, Narayanan ] 

4 (1906) 35 Cal 293 (301) 7 Cal L Jour 279 12 Cal W N 820 Hafesuddm 

TJandal v Jadu Nath Saha, 

(1919) AIR 1919 Cal 458 (460) 53 Ind Cas 675 Bhabafaranx Debt y Shetkh 
Bahadur 

[See (1933) AIR 1933 Nag 127 (130) 141 Ind Cas 277 29 Nag L R 
34 Binjraj v iTtSonfalf 

(2931) AIR 1931 Mad 165 (168) 131 Ind Css 165 5i Mad 654, 
Annu Avathamgal v Somasundara Avathanxgal ] 

5 (1916) AIR 1916 P 0 148 (149) 44 Cal 1 36 led Cas 1 (P p) 


Ananlaram v Ganeshram (Agent agreeiiig to render yearly accounts 

Art 89 or rather Art 115 applies) 

7 See the cases cited in Foot Note (1) above 


Article 89 
Notes 
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Article 89 
Notes 
2—3 


principal on his accounts, the case falls within Article 132 ^ 

3. Express agreement to account. — As has been seen in 
Note 2 ante the liability of the agent to account to the principal for 
the moveable property received by him may arise by virtue of an 
express contract or by virtue of the provisions of law This Article is 
generally worded and is comprehensive enough to include suits based 
on either of these liabilities * Article 115 would not apply to such 
cases Firstly it is a general Article which would applj only where 

7 (1908) 35 Cal 298 (301) 7 Cal L Jonr 279 12 Cdl W N 820 Eafezuddm 
Vandal V Jadu Nath Saha 

(1920) AIR 1920 Cal 848 (849) 59 Id( 3 Cas 120 Lasarathi Chaltcrj/e v 
4»( Volian 

(1016) AIR 191C Cal 680 (681) 30 Ind Cas 697 43 Cal 248 Vadkmudan 
Sen V Nahhal Chandra (But on facts it was held that this hen 
could not !» enforced (or a particular period of aiyency 5 Ind Cas 59^ 
Not followed) 

(1015) AIR 1916 Cal 118(119) 24 Ind Cas 18 Trotlakhyanalh Mandal t 
I banish Cf andra (5 Ind Cas 59 Dissented from ) 

(1915) AIR 1915 Cal 6'>6 (627) 29 Ind Cas 748 Behan Lai r Harlumar 
Butta (But if any means the agencj js terminated and the same 


might default were to be recorered in a jarticular way cannot 
alter the nature of the suit or extend the period of Jimitation )] 

Note 3 

C I 3 

‘ R 676 8 8atl42(P0)^ 

V Gobiitd Chunder 
Ind Cas 2022 Jagdxp 

jii iwx^oAtier 

(1933) A IK 1933 All 642 (643 648) 147 Ind Cas 529 A5 All 614 Noil 
Lai V ^dhe Lai (Suit by the assignee of the principal ) 

aratfi 

ibJh 


• hand 

(lOlC) AIK 1916 Lah 432 (432) 33 Ind Cas 438 Jetha Bam v Nehanga 
Nam (Suit to recover money paid for lomt purchase of property — 
H eld Art 89 applied and not Arts 60 and 106 ) 

(1891) 1831 Pun Rc No 3l (,a„e5fc Da& v Shanher Das (Suit bj one part 
ner against manager of the firm— Suit for moveable property receded 
bv agent and not accounted for ) 

(1919) A I R 1919 Low But yj (75) 51 y^d Cas 530 Sormasjx r Bo 

Emytn (Id a suit ^ — / _t n 


tiS on acconnt of 
nues so Jong as tb 


a V 4gasthiah 
Debendra Nalh 3 


as 740 30 Mad 376 Tenkala 
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tlic suit IS not one otherwise si>ociallj pro\idcd for, wlioro, therefore, 
tlio caso 13 one clearlj falling withm Article 89, Article 115 will not 
apj Ij * Secondly, a suit for reco^cri of mo\cablo projierty (not being 
nionej) cannot possible lio called a suit for compensation within tho 
meaning of Article 115 although under Order 20 Bulo 10 of tho Civil 
Procedure Code tho decree for delivery of such property should also 
state tho amount of money to bo |)aid as an altcrnatiao if delivery 
cannot bo ha<l * Nor can a suit for accounts and for iiayniont of the 
balance bo regarded as a suit for compcnsalton for a breach of the 
contract to account * In A^oiin Chandra Barua \ Chandra Madhub 
Borua,^ where the agent had expressly agreed to render accounts 
from timo to time it was held by thoir Lordshi] s of tho Privy 
Council that the suit was goaerned by this Article A contrary view 
which hod been hold by the High Courts of Calcutta and Patna in 
the undermentioned cases* can no longer bo considered good law m 
view of tho Privy Council decision in Nobtn Chandra s case® and 
also in anew of the later decisions of the same High Courts ^ 

(1925) A 1925 Pftt 49i (405) 4 Pat 289 80 lod Gas 275 Jogendra 
Varaynn ▼ C/itnai fluhammad (Loner Court held that relation 
betnecn parties depended on coDtract—J/eld in appeal that suit nas 
l^Teroed by Aft 69 and not by Art 115) 

(1916) AIR 1916 Cal 660 (662) 80 Ind Cas 697 43 Cal 2 jS Vadhusudan 
Sen'v Ilat.lialCkandra (1 Cal L Jour 211 5 lod Cas 166 and 5 Ind 
Cas 69 ITot followed ) 

(1910) 6 Ind Cas 56 (59) (Cat) Dtbtndra Sath Ghose v Shexkh Esha Hao 
l/Mfri 

(1909) 2 Ind Cas 597 (599) (Cal) Mahomed Ftas v Vpendra Lai (It cannot 
be argued that where an agent is bound to furnish periodical accounts 
his failure to do so necessarily constitutes a breach of contract ) 

[See (1916) AIR 1916 Cal 600 (801) 29 Ind Cas 846 Surrs Santa t 
\awabAU (33 Cal 719 and 35 Gal 298 Followed 6 Ind Cas 
59 Not followed ) 

(1932) AIR 1922 Cal 355 (356) 49 Cat 250 68 Ind Cas 562 Pran 
Eamv Jagadtsk Nath (Obiter )J 

2 (1916) AIR 1916 Mad 261 (263) 26 lod Gas 740 39 Mad 376 Venkata 

ehailam Ckett j y Narayanan Cketly 

(1912) 16 Ind Cas 414 (415 416) (Cal) Jkapajhanessa Btbea v Bama 
Sundart 

3 (1867) 7 8uth W R 499 (499) Sasee NuseenlooUah v Boop Sona Pv6» 

also (1916) 31 Mad L Jour 37 (Jour) Critical Note on (1916) 39 
Mad 376 AIR 1916Mad2Sl Tenhatachallam y Narayanan] 

4 (1908) 35 Cal 298 (301) 7 Cal L Jour 279 12 Cal W N 620 Safeeuddm 

Mandal y Jadii Nath Saha 

(1919) AIR 1919 Cal 458 (460) 58 Ind Cas 675 Bkabafaram Deh\ v Sheikh 
Bahadur 

[Se« (1933) AIR 1933 Nag 127 (130) 141 lad Gas 277 29 Nag L R 
34 Binjraj y Ktsanlall 

(1931) AIR 1931 hlad 185 (186) 131 Ind Gas 165 54 Mad 654 
Annu At-athamgal y Somasundara Avathantgal ] 

5 (1916) AIR 1916 PC 148 (149) 44 Cal 1 36 Ind Cas 1 (P 9) 


(1919) AIR 1919 Pat 395 (39G) 51 Ind Css 733 4 Pat L Jour 304 
Anantaram y Ganeshram (Agent agreeing to render yearly accounts 

Art 89 or rather Art 115 applies ) 

7 See the cases cited in Foot Note (1) abore 


Article 89 
Notes 
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Article 89 
Ifote 4 


4. Registered agreement to account. — It was held by tbe 
High Court of Calcutta in the undermentioned cases* that a suit for 
accounts against the agent based on an agreement which is registered 
would be governed by Article 116 and not by this Article The High 
Court of Allahabad has also held m the case cited below^ that a suit 
for accounts against the heirs of an agent is not governed by this 
Aiticle but would be governed bj Article 116 where the contract of 
agency is registered The general trend of opinion is, however, to the 
effect that a suit for accounts is not a suit for compensation for a 
breach of contract and that consequently, Article 116 would not 
apply even where the contract to account is registered ® A suit for 
an account involves an undertaking by the plaintiff to pay to the 
defendant any amount that may be found to be due to him on taking 
accounts, and consequently a decree may be passed in favour of the 
defendant for such amount * This cannot he done if the suit is merely 
one for compensation ® In Anna Avaihantgal v Somasundara ® 
BeiUy J of the Madras High Court observed as follows — > 

"As was pointed out by Trevelyan, J , m Kunjo Beliary 
Singh V Madhub Chandra Ghosef a suit for an account is not 
a suit for a de6oite sum of money but for ordering the defendant 
to account to the plaintiff for money received by him and tbe 

Note 4 ' 

1 (1885) 12 Cal 357 (363) Rarender Ktshore Swgh v Tht AAm\n\straior 
General of Bengal 


{See also (1912) 16 Ind Cas 852 (853, 855) 17 Cal h Jour 201 Bhagi 
rat T Preni Chand (There seenjs to be soniB znistake as to 
dates la the judgmeat as reported )] 

2 (1917) AIR 1917 All 14(15) 39 Ind Cas 626 39 All 355 . iHalhKra A’o/fc v 

Cheddii 

3 (1908) 35 Cal 298 (301) 7 Cal h Jour 279 12 Cal W N 820 Bafezuddm 

Mandalv Jadulfath 

(1919) AIR 1919 Cal 458 (4601 53 Ind Cas 675 Bluihataran 7 SJmkh 

• Bahadur 

(1933) AIR 1933 Nag 127 (130) 141 Ind Cas 277 29 Nag L R 34 Binjraj 

V Ktshenlal 

(1931) AIR 1931 Mad 185 (188) 131 lad Cas 1G5 64 Mad 654 Jnnu 

Aiathanigal v Somasundara Aiatkamgal 
i (1910) 6 Ind Cas 162 (162) 32 All 535 Pefmanandv Jagal Naram 
(1887) 14 Cal 147 (153) 13 Ind App 123 4 Sar 751 10 Ind Jut 475 (P C) 
Ilumnatk v ArtsAna fumar 

(1924) AIR 1924 All 854 (854) 46 AU 858 83 Ind Cas 680 Earn Charan 

V Bulaqt 

' unalha Bau 

• 54 Mad 654 

• (Dissenting 

5 (1931) A I R 1931 3Iad 185 (188 190) 131 Ind Cas 1C5 54 Mad 654 ^itnu 

Aiathanigal ▼ Somasundara Aiathamgal 

6 11931} AIR 1931 Mad 185 (ISS) 131 lad Cas 465 51 Mad 654 

7 (1696) 23 Cal 894 fF B) 
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first result is that the i laintiff gels a decree for disco\ cry 
It IS recognised as the la\\ and practice m England — and there is 
no reason to suppose that the practice m this countr> should bo 
diCTcrcnt — that defendant agent jo a suit for an account can 
recover the balance if on the accounting a balance is found to bo 
duo to him I must accede to Mr Itajah Iyer s contention that 
a suit for an account is not a snit for compensation for breach 
of contract It apiwars to me to be a smt of an entirely different 
nature and may ha\o results impossible in a suit for compen 
sation for breach of contract 

In Pran Ram v Jcigadisk Rath * it was held that Article IIG 
would not ap]ily but the reason on which the decision proceeded was 
that that Article would apply only when as provided by Article 115 
the suit is not otherwise siiocially provided for This reasoning is 
however not correct See Notes to Article 116 tnfra 

B Sait for acconnts — There was somo hesitation felt as to 
the applicability of this Article to a suit for acconnts brought by the 
principal against his agent' However, doubts if any, have been 
removed since the Privy Council decision in Jshffar Ah v Khursked 
All * It was hold in that decision that moveable property m this 
Article includes money Following this mltng it has been held by bU 
the High Courts that a suit for accounts and to recover the balance 
duo after taking such accounts would fall within the ambit of this 
Article ’ 

For the form of relief to be claimed lo a suit for accounts by the 
principal against hts agent see the undermentioned decision * 

8 (1922) A I ^1022 Cal 359 (39G) 49tal250 68IndCas563 
Note 5 

1 (1901) 1 Cal L Jaui 147 (150) ChunJfr t CebeTuira Nath 

2 (1902) 24 All 27 (43) 28 Ind App 227 3BoroDR57C 8 Sat 142 (P C) 

3 (1909) 82 Cal 719 (729) 1 Cal L Joat 232 Shxb Chundra v Chandra Naratn 

Jiluherjee 

(1934) AIR 1934 Cal 238 (239) 60CaU317 149 lad Caa 996 Md Amirmvl 
Islam T Md Abdul JIamsd 

(1922) AIR 1922 Cal 899 (396) 49 Cal 250 68 lod Cas 962 Pran Nam 

Muderjee v J'agadisil N'ai/i Nay 

(1919) AIR 1919 Cal 49S (459) 93 Ind Caa 675 Bhahatarxns Dtbx v Shtikh 
Bahadur 

(1917) AIR 1917 Cal 196 (157) 40 led Cas 359 Ktsho Prosad Smgh v 

Sarwan Lai 

(1931) AIR 1931 £lad 165 (166) 131 Ind Cas 165 54 Uad 654 Annu Aca 
ihamgal v Somarandora Avaihamgal 

' 376 Yenhata 

Ind Cas 254 

(1917) AIR 1917 Pat 74 (75) 42 Ind Cas 860 2 Pat L loot 642 

Janardhan Prasad V \It Janlnbah ThaJeuratn (Suit against 
an administrator )] 


Article 69 
Notes 
4—5 
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Irtiole 89 
Notes 
6—7 


6. Moveable property includes money. — See Note 5 above 

7 Agent, who is. — An agent is a person employed to do any act 
for another or to represent another in dealings with third persons * 
A contract of agency need not be created by a written document , 
it may be inferred from the circnmstances and the conduct of the 
parties ® 

Illusttations 

1 is employed by S to invest monej on his behalf and to repre 
sent him in his dealings with the debtors A is an agent of “ 

2 Two Muhammadan brothers were pint in estate, both were m 
Government service, employed in different districts and one was 
at home at one time and another was at another It resulted 
from their mutual relations and similar engagements that the 
one acted for the other in the receipt of the iirofits of their 
estate It was held that they were agents, the one of the other 
in dealings with the pint estate * 

3 A Hindu family becomes divided but a jxjrtion of the pint 

property is with the consent of all the members concerned left 
m the management of one member the member so left in 
management of the property must be considered the agent of 
the other members * 

Note 7 

1 Contract Act Section 162 

(1908) 30 All i^2 (427 428) 5 All L Jour 376 1908 All W N 176 4 Slad 
L Tim 49 (P B) Ram Charan Dtts v Gaya Rrasad 

2 (1910) 8 Ind Gas C37 (638) (Bom) Natbubhai v Dmdas (Agency by con 

duet ) 

(1905) 32 Cal 719 (721 722) 1 Cal LJout2S2 Shxb Chandra Roy 'i Olan- 
dra Naraxn MuKerjee 

(1930) AIR 1930 Sind 142 (143) 123 Ind Cas 228 Ganesh Das v Ganffa 
Ram (A servant on fixed salary the nature of whose employment is 
that of an agent ) 

3 (1931) AIR 1931 All 3»2 (3«3 374) 132 Ind Cas 43 Khub Chand v 

Chxttar Mai 

4 (1902) 24 All 27 (43) 28 Ind App 227 3 Bom L R 576 8 Sat 142 (P C) 

Asghar Al% Khan v Khvrsked Aft Khaxi 

5 (1921) AIR 1921 Bom 384 (385) 45 Bom 313 69 Ind Cas 357 Gabu v 

(1928) A I R 1928 Bora 365 (3C7) 113 lud Cas 173 Goiiftddasv Gaipatdas 

(1925) AIR 1925 Bom 148 (150) 88 Ind Cas 975 Gxrjabax v Narayan Bao 

(1922) AIR 1922 Mad 150 (156 163) 71 Ind Cas 177 45 Mad 648 (F B) 
T<r«Aolav TeriiJiola 

[See (1930) AIR 1930 P C 18 (21) 121 Ind Cas 205 (P C) Ytrayya v 
AdetiTia 


(1928) A I R 1928 lah 688 (088) lllIndCaseSS Mt ExsT en Dax 
V Bantiart Lai 

(lO^O) AIR 1929 Lah 40T (403) ng I„d Cas 337 Surd and v 
CanyatRat 
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4 4 dciosUod certain amount \Mih a Innkcr and dro\s against it 
hut not to tho full extent the residue xsas omplojcd on ^ $ 
account bj tho hinker according to on agreement between 
them It was held that besides the ordinarj relation of hanker 
and customer, there sulisistcil also between them tho relation 
of principal and agent 

For other illustrations see tho undermentioned eases* 

Tho following persons ha\o been held not to bo ’ngonts within 
the meaning of this Article — 

1 k quondam agent alter termination of his authont), 
receiving monoj duo to j rincipal ^ 

2 Tho guardian of his ward* 

3 A CO mortgagee of another co morlgageo * 

6a (16’'3) 10 Bom H G R SOO (301) Aaitr bm t Ilehael and 

C (1917) A IR 1917 AlUGC (4CS) SOIndCasSTl 39 All 61 St(»7 tl C/iandra 
V Gaurt Shankar (Tho relation between a hroter and tho person 


(191C) AIR 1910 Cal 518 (S50) 3t lod Cas CO* i2 Cal 1060 Pah Pam 
Banerjtty Kankinarra it Ca (Broker) 

(1890) 12 All 541 (SIS) 1890 All W K 99 Dabu Pam t Pam Dayal 
(Factor ) 

<1B99) 2G Cal 715 (723) 3 Cal \\ H 521 Ftnk v PuUto Das (Do ) 


tjtntiaiu} tJtnyiii ( luauuii 

(1881) 7 Cal C27 (032) Lauitss r Cataitla Landing and Shipping 
Co 

(18SC) 14 Cal 147 (152) 13 Ind App 123 4 Sar 751 10 Ind Jur 475 
(P C) Hurrinath ▼ Arufciu* Kumar (Dewan of Estate) 

(1924) AIR 1924 All 481 (489) 4G All 791 64 lod Cas 158 (P B) 
SheoQhulamy Sahk Pam (Lambardar ) 

“ 1 Pat L Jour 304 

(Do 10 C P Ii B 

\Tadhttb Barua t 

(1916) AIR 1916 P C 148 (149) 44 Cal 1 86 Ind Cas 1 (P C) 

Nobin Chandra Barua y Chandra Madlab Barua (Lambar 
dar This view was oot contested in the apmal to the Judicial 
Committee On appeal from 18 lod Cas 765 )] 

(But see (1916) AIR 1916 Kag 40 (41) 41 Ind Cas 848 13 l^ag L R 
127 Baluanlv Deorao (Issmbardar is not an agent )) 

7 (1915) AIR 1915 All 259 (260) 29 Ind Cas 986 Ifansraj y Palm 

(5eea{»(1019)AIRigi9An440(44i 445) 41 All 635 52 Ind Cas 
373 Puran ^^al t Ford and VaeDonald d Co) 

8 (1936) AIR 1936 All 706 (706) 165 Ind Cas 266 Charan Singh v Ditcan 

Singh 

(1896) 10 C P Ii B 98 (99) MoJ ammad Famtlh v Kadir Ah KJtan 
(1891) 1891 Pun Re No 84 Sftrr Aft v Kl i aja ituk ammad (Art 120 

applied ) 

9 (1921) AIR 19^1 Lab 190 (19") 79 Ind Cas 294 2IoJ anted Jbrahim y 

Mol amed Ismail 


Article 89 
Note 7 
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‘Article 89 
Notes 
7—9 


8. Suit between members of a quondam joint Hindu family. 
— It has been seen in Note 7 ante that where a Hindu family becomes 
divided, but a portion of the joint property is left m the management 
of one member, such member must be considered to be tbe agent of 
the other members in respect of such management It follows that 
a suit for an account against such member :s governed by Article 89 ^ 
A contrary view, namely, that such a suit is governed by Article 62 
and not by Article 89, has been held m the undermentioned cases ' 
In view of the Privy Council decision in hl^idanna Vtrayya v 
Mudanna Adenna^ the said contrary view is no longer law. In the 
said Privy Council case, a suit was brought by A in 1920 for division 
of property against his two brothers B and 0 , A alleged that there 
had been in 1908 a division of status between tbe three brothers, and 
made a claim (inter aha) against B as manager of tbe joint property 
in respect of certain family outstandings alleged to have been collected 
and misappropriated by B Their Lordships, after observing that m 
the circumstances of tbe case tbe point about limitation was not open 
to B, remarked, "if, however, it was open, tbeir Lordships are of 
opinion that the Article of the Limitation Act applicable is Article 89 " 
9 Suit against a del credere agent. — A del credere agent is 
one who, m consideration of extru remuneration, called a del credere 
commission, undertakes that persons with whom he enters into 
contracts on the jinncipal’s behalf will be in a position to perform 

10 (1899) S2 Had 342 (349), 5rtmtasa Ayyangar y ilunxcxfial Cowncxl of 

SaruT 

11 (1919) AIR 1919 Wad 172 (173) 51 Ind Gas 748, Alla PKhax v Papatht 

ammal 

12 (1900) 3 Ondh Gas 171 (173), Sorjw Prfliad v Khtm Kuar 

IS (1933) AIR 1933 Nog 127 (129, 130) 141 Ind Gas 277 29 Nag L E 34 


(But fee (1912) 14 Ind Caa 19 (21) (Lah), Sham Lai y BainU Va/ ] 

Note 8 

1 See caees cUcd in Fool Note (6) to Note 7 


4. A chairman of a Municipal Council, of tbe Council 
6. An administrator de son tort 

6 A receiver appointed by a Court of a disputed pro- 
perty, of the successful party.^^ 

As to whether a partner is an agent of another partner, see the 
undermentioned case ** 


3 (1930) A I R 1930 T O 18 (21) 321 Ind Cos 205 (P C) 
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'Article 89 
Motes 
7-9 


4 A chairman of a Mnnjcjpal Council, of the Council 

5 An administrator de son tort 

6 A receiver appomted by a Court of a disputed pro 
perty, of the snccessful party ** 

As to whether a partner is an agent of another partner, see the 
undermentioned case 

8 Suit between members of a quondam joint Hindu family^ 
— It has been seen in Note 7 ante that where a Hindu family becomes 
divided but a portion of the joint property is left in the management 
of one member such member must be considered to be the agent of 
the other members in respect of such management It follows that 
a suit for an account against such member is governed by Article 89 
A contrary view, namely, that such a suit is governed by Article 62 
and not by Article 89, has been held in the undermentioned cases 
In view of the Privy Conncil decision m Mudanna Virayyci v 
Mudanna Adenna,^ the said contrary view is no longer law In the 
said Privy Council case a suit was brought by A in 1920 for division 
of property against his two brothers B and C A alleged that there 
had been in 1908 a division of status between the three brothers and 
made a claim (xnter alta) against B as manager of the joint property 
in respect of certain family outstandings alleged to bate been collected- 
and misappropriated by B Their Lordships after observing that m 
the circumstances of the case the point about limitation was not open 
to B remarked, if bowever it was open tbeir Lordships are of 
opinion that the Article of the Limitation Act applicable is Article 89 ' 

9 Suit against a del credere agent. — A del credere agent is 
one who in consideration of extra remuneration, called a del credere 
commission undertakes that persons ^%ith whom he enters into 
contracts on the principal s behalf will be m a position to perform 

10 (1899) 22 Mad 342 (313) 5rtnttasa Ayyanyar 7 Mtcntcipal Council of 

Karur 

11 (1919) AIR 1919 Mid 172 (173) 51 Ind Gas 718 Alla Ptchai t 

ammal 

12 (1900) 3 Oudh Gas 171 (173) Sarjn Prasad y Mt Khtm Kuar 

13 (1933) AIR 1933 Nag 127 (129 130) 141 Ind Gas 277 29 Nag L B 34 

” ’ ' accounts 

n cxpre'9 
ijstnbute 


Mote 8 

1 See ci‘C8 cited in Foot Note (5) to Note 7 


la Mat ) 


tbc claim of tbe other nemters to rccoicr tbeit shares in the reallsa 
tioDs IS goTcmcd that Article ) 

8 (1930) A I R 19’0 T C 18 (21) 121 Ind Ca« 205 (P C) 
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their dutic*! A del credere agent incurs onI> n sccondarj liahilit) 
towanis the iirincipal ho is m effect n suretj for the jxirsons with 
whom he deals * ^^hc^o sucli an agent had not recencd nn> moneys 
for goods sold bj him and was ened upon Ins contract of guarantee 
for the pneo of goods sold, it was held b> their LordshiiH of the Pru > 
Council that the action was merely one on a breach of contract 
gorerned bj clause 9 Section 1 of the Act of 1859 * 

10 Suit against the representative of a deceased agent — 
Where an agent dies aMthout rendering accounts to tho principal in 
respect of mo^ cable propcrlj rccei\c»l bj him, his estate m tho hands 
of his legal rcpre<:cntattrcs docs not thcrcb> escapo liabilitj to the 
princi{)al The legal rcprcscntatiacs would bo liablo to maLo good 
tho losses of tho principal to tho extent of the assets which they 
might have received from tho deceased agent, though they are not 
personally liable for such losses * The question has arisen whether, in 
enforcement of this liability, a suit /or accounts will be against such 
representatives and whetiicr such a suit if mamtainablo will bo 
governed by Arhelo 89 

On the first question, it has been held in tho undermentioned 
eases* that a suit for accounts will not lie against the agent but onlyr 
B suit for money payable to the priociiial for loss which he may have 
suffered by reason of the negligence or misconduct, the misfeasance 
or malfeasance of his agent In ibis mow it has been held in the said 
eases that Artiele 89 is not applicable to such suits The general trend 
of opinion, however, is that a suit for accounts will he against the 
representatives of the agent with this difference that tho burden of 
proof will be uixm the plaintiff to establish bis case * The plaintiff 
must prove that each item was actnally realised by the agent and. 

Note 9 

1 (1816) 4 31 A S 566 (S74) 1C RR 544 (549) Morns r Cleasbij 

2 (1871) 16 6utb WR S5 (36) 14 Sfoo Ind App 134 10 Eeng E R 15 2 Sar 

703 (P C) Ohoor Persaud Puslooree v VI Fool Foomaree Dabee 

Note 10 

1 (1912) 16 lad Cas 4l4 (416) (Cat) Jhapajhannessa Dibt v Bama .Suitdar* 

Chaudhrant 

See also cases cited in Foot Rote (3) 

2 (1912) 16 lad Cas 742 (745) (Cat) Xumeda Charan Bala v Asufosh ChaUo~- 

padhya 

(1923) AIR 1923 Pat 259 (263) 7] Ind Gas 916 Sameskicar Smgh v 

Narendra Ifath 

(1666) 1886 Pud Be No 96, Sethehand dial t fatuzn Mai 


(1912) 16 Ind Cas 414 (416) (Cal) Jhapajhannessa Btbt y Bama Sundar* 
Chaudhrant 


Article 69 
Notes 
9-10 
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Jlrticlo 89 that it was not paid to the {ilaintiff by him ” It would be open to the 

Note 10 legal representatives to adduce evidence to show cither that the money 

was never realised by the agent or that it was paid to the plaintiff 
after realization The duty of the legal representatives would be to 
place before the Court for investigation all the accounts in their 
possession and power which the deceased agent might have prepared 
during his agency 

On the second question, it has been held that Article 89 will 
govern such suits * The High Court of Allahabad® and the under 
mentioned cases of the High Court of Calcutta® and the Chief Court 
of the Punjab^ have, on the other hand, held that Article 89 will not 
apply to such cases, the reason given being that the representative 
of an agent is not an agent within the meaning of that Article and 
that the suit, therefore, though for accounts, is not against the agent 


(1927) AIR 1927 Mad 157 (159) 99 Ind Cas 45C 50 Sfad 219 

saradhi Apparac v Tiirlapalt Subbn Hao (On appeal from AIR 19^* 
Mad 640 ) 

(1915) AIR 1915 Mad 59G (59G) 27 Ind Cas 607 Arvnachallam CMtji v 
Raman ChtUy 

(1925) AIR 1925 Bom 118 (149 150) 68 lud Cas 975 C?n';a5iM v 
yanarao 

(1921) AIR 1921 Bom 884 (385) 45 Bom 318 50 Ind Cos 857, Qabn 7 

(1928) A I R 1928 Nag 256 (256) 112 Ind Cas 126 Lai Singh v Jiaon Ram 
(1917) AIR 1917 All 14 (15) 39 lod Cas 626 89 AH 855 Mathura l^ath v 
Chhtidit 

(1912) 13 Ind Cas 930 (935) 1912 Pun Re No 1 Fahmav ImttanJan 
(1910) 5 Ind Cas 59 (60) (Cal) Jogesh Chandra v Benode Lai Boy 
(1685) 12 Cal 357 (863), l/ar/nder At jIj we v ^immislra/or Central of Bengal 

8a(1929) AIR 1929 Lab 362 (366) 117 Ind Cas 233 Brtm Das v Charon Das 
(1918) AIR 1918 Cal 276 (277) 47 Ind Cas 371, Sasishthharesuar Roy r 
Majirannessa Btbi 

isardli* 

, etty V 

Ratnan Ckelty 

(1921) AIR 1991 Bom 384 (385) 45 Bom 313 50 Ind Cas. 357, Oahu v 
Zipru 

(1925) AIR 1925 Bom 148(149) 83 Ind Cas 975 Cirjabax e Narayana Rao 
(1920) AIR 1928 Nag 25C (256) 112 Ind Cas 12C LaUmgh v Jiuanram 
(1935) AIR 1935 Cal 817 (821) 160 Ind Cas 388 Bihram Kishore v Jadab 
Chandra 

(1910) 6 Ind Cjs 69 (60) (Gal) Jogesh Chandra v Benode Lai Roy (As the 
document was registered Article IIC was held to apply ) 

(1835) 12 Cal 357 (363) Ilarender Kxshore v /Idminis^rn^w Oeneralof Bengal 
(Do ) 

« (1909) 2 Ind Caa 113(121) 31 All 429 Rao Oirraj v Rant Raghubir Ku'tuar 
(191-) A I R 1917 All 14 (15) 39IadCa8C26 39 All 355 MaNimm Aatf* ^ 
Chheddti 

(1902)25 All 65 (50) 1902 All W h 191, Bindralan Behart v Jamtina 
Kunuar 

■C (1912) 1C Ind CIS 414 (410) (Cal) JfapajJ annessa Bibi v Dana Sundan 
Choiidhrani 

“7 (1912)13 Ind Ci8 930 (935) 1912 1 un Re No 1 Ml lahnav Mt Itnhan 
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In Partha^aradhi 4jy]m}l<]o\ ShWw /• ao " Curgcn^ on J , ol)?cn cd 
as follow's — 

It has onI> to l)o lointrd out that the Linutation Act 
classifies suits ncconling to Ihoir *«lcscn|ition anti that a suit of 
the description referred to in Article 89 ina> Ixs brought against 
the legal representatne of fin agent as tscll as against tlio agent 
himself just as, under \rticlo 78 the drawer s representatives 
ina) bo sued ujon a disbonoured bill of ciccb&ngc ' 

11. Buit by representative of deceased principal. — It bas 
l)een peon m Note 10 ante that the omission of nn> mention of legal 
Tcprcscntatncs in tho first column of the Article does not mean that 
tbe Article is not intended to ajiplj to a suit bj tho legal representa- 
tives of the pnnci|>al or against tho legal rcprcscntativ cs of tho agent 
A suit bj tho legal representative of o deceased pnncij’al against the 
agent for accounts will, con«equentl>, l>o governed h> this Article * 

12. Starting poInt^General.— An agent receives monej subject 
to an obligation to account for tho same In all such cases the cause 
of action docs not accrue to the princijial immediately tho money is 
received by the agenl^ but arises when an account is demanded and 
refused* or in the absence of such demand and refusal when tlie 
agency terminates * Limitation has therefore l>con made to run 
under this Article from the date — 

1 when the account is, during tho continuance of the agency , 

demanded and refused , or 

2 where no such demand is made, uhen the agenetj terminates 

In tho generality of cases, only one of these contingencies 

-ordinarily happens Tliere may, however, be cases whore both the 
contingencies may happen There may first be a demand and refusal 
-and at a subsequent date, a terminatioa of the agency In sucli cases 
■time w ill run from the date of the refusal m rc5i>ect of the accounts 
up to that date and from the date of the termination of the agency 
an respect of accounts subsequent to tho date of refusal 

6 (1927) A IR 1927 JIad 157 (ICO) 99lDdCas456 50 Slad 219 (This view 
Aw JjwiTv-w’/iWfiVjypwswss'.vj'.l J J} ^ 

Kote 11 

1 (1935) A I R 1935 Cal 817 (820) IGOladCasSSS Bikram Kxshore y Jadab 
Chandra 

~ ' dto Prasad v Sooraj 

Cal 1 (P C), Nobin 

’ }Uit by rDpresentatiTe 

of deceased principal against jtionda* * agent — Art 69 was applied ) 

Note 12 

1 (1869) 11 Suth W R 7G (77) 2 Beng L R A G 139 ATali Krishna Pal Chow 

dhuryy Sm JuggutTura 

2 (1873) 10 Bom H C R SCO (305) itasir bin Abdul v Dayabhai Itchaehand 

(Though it IS stated in this rase that a demand will furnish a cause 
of action it must in reference to the context be taken as a demand 
and refusal ) 

3 S« ^ote 14 sn/ra 


Article 89 
Notes 
10-12 
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Article 89 niustratton 

Notes an agent, was employed by A to collect rent from December 

12 — 13 29 QY j.Q October 1915 He was asked to submit accounts up to 

iQtb April 1914, on or before the 13th May 1914 he failed to 
submit them The agency terminated on 11th October 1915 A 
suit was filed by A against B on 27th August 1918 for accounts 
for the whole period from 1907 to 1915 It was held that there 
was refusal on 13th May 1914 and that the claim therefore, so 
far as it related to accounts up to 12th April 1914, was barred 
by limitation, but that the suit was in time in respect of the 
claim for accounts from 13th April 1914 to 11th Ocfober 1915 * 

13 "Demanded and refused." — Where an account has been 
demanded and refused, lime runs from the date of such refusal * 

The question whether there has been a demand and refusal is a 
question of fact and has to be proved by definite evidence ® Heuce, 
in the absence of evidence, no inference as to the demand and refusal 
can properly be drawn adversely to the claim of the principal^ 

On the question whether the refusal should be an express refusal 
or an tmphed one to he inferred from the circumstanees of the case, 
there is a difference of opinion The Punjab Chief Court is of opinion 
that as the cause of action must accrue to the principal against his 
agent on a definite date and that date must be the date on which the 
account is demanded by the principal from the agent and is refused 
by him, the refusal by the agent to comply with the principals 
demand for th e account must be an express refusal on a defin^ 

4 (1022) A I R 1922 Cal 855 (957) 49 Cal 250 68 Ind Cas 662, Prait Bam v 
Ja^adtsh Nath 

Note 13 

I. (1016) A I R 1916 Cal 680 (683) SO Ind Cas 697 43 Cal 248, iladhuiudan 
Sen y Rahhal Chandra 

(1933) A IR 1933 All 642 (648) 147 lad Cas 629 65 All 814 jUotilal v 
Jtadhey hat 

(1912) 13 lud Cas 930 (934) 1912 Pun Re No 1 Fahma v Imtian Jan 

[See also (1925) AIR 1925 Nag 116 (117) 81 lad Cas 505 Bhaiyalat 
V Bat JBeharxlal {Held that the agent was not a trustee 
the pnncjpal )) 

2 (1925) AIR 1925 Pat 494 (495) 4 Pat 289 89 Ind Cas 275 Jegindio 

Narain v Chtnat Mahomed 

(1916) AIR 1918 Pat 615 (618) 43 Ind Cas 670 Narcab Chowdhry v 
Nalh Singh 

(S« (1909) 2 Ind Cas 597 (690) (Cal) Mahomed Fiat v Upend) a Lai 
(It was held on facts that there was no refusal )) 

CS« rtljo (1905)1 Cal L Jour 147 (149) Madhub Chunder y Debendra 
Nath (A luera agreement on the part of the a/;ent that he " »*• 
submit account papers at the end of each year is not enough to 
make the right to buc for each jear s account accrue at the end 
of that year ) 

(1931) AIR 1931 All 3-2 (374) 132 lad Cas 43 A/i«5 Chand v 

Chittar Mat ] 

3 (19lC)AIR1916PO 148 (149) 41 Cal 1 80 Ind Cis 1 (PC) Aofei* 

Chandra Darua ▼ Chandra iladitab Barun (18 Ind Cis 735, 
Rcvcrfcd ) 
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^ato* Dr Whitloj Stokes (m Anglo Indian Codes) seems to bo of 
the same oj inion * This vicu has not fonnd favour with the High 
Courts of Boinb3>* and Calcutta ^ and with tho Judicial Commis 
eioncr s Court of Sind * These Courts have held that the question 
whether or not an account was demanded and refused must doiwnd 
uixm the circumstances of cacli case and that a refusal might bo 
inferred or xmphed from the facts of the case 

However the decisions in which it has been held that a demand 
and refusal might bo inferred do not admit of anj pnnciilo being 
formulated as to the extent or degree of oaidcnco that is necessary 
before such an inference of refusal can bo drawn Thus tho case of 
Hart l^aiam v Administrator General of Bengal^ is an authont) 
for the proposition that the neglect to coinpl> with tho demand to 
render accounts is tantamount to a refusal This decision was 
followed in Easin SarJLar v Barada Ktshore^^ which was a ca»e of 
negligence on the part of the agent to render accounts annually 
which he b} an agreement had agreed to so render Coxa J 
however observed m the undermentioned case’* I must confess 
speaking with tho greatest respect that I feel some difficult 7 in 
holding that mere neglect to render accounts which the defendants 
have agreed to render can be deemed to be a refusal within the 
'meaning of Article 89 And m Madkusudan v Bahhal Chandra 
it was remarked There may be cases where omission to render 
accounts ma> not be a refusal within the meaning of Article 89 
Illustrattve Cases 

1 A was the mukbtear of D demanded of A an account of his 
receipts and disbursements and m reply thereto A wrote on 


4 (1912) 13 led Caa 930 (934) 1912 Pus Re No 1 Faftmav JinCiaeiJan 
(1912) 14 lod Cas 19 (21) (Lah) Skam Lai t Daxnka Mai (Suit by a 

partner against other partners ) 

5 See Anglo Indian Codes Vol 1 page 987 referred in (1919) AIR 1919 Cal 

458 (459) 53 Ind Cas 675 Bkabalartnx Debt ^ SI eikh Bahadur 
•6 (1933) A I B 1933 Bom 450 (457) 145 Ind Cas 630 56 Bom 200 Karsondas 
Dhunjibhoy v Surajbhan Ramrtjpal 

7 11933) A IK 1933 Cal 204 (208) 141 Ind Cas 225 Abdul Lahff \ Gopestcar 
Chattoraj 

(1922) A I B 1922 Cal 355 (357) 49 Cal 250 68 Ind Gas 562 Bran Bam 

Mocker jeey Jagadnh Nath 


(1916) A I B 1916 Cal 680 (683 684) 30 Ind Cas 697 43 Cal 248 Madhu 
Sudan Sen v Bakkal Cf onrfra 

8 (1930) A I K 1930 Sind 142 (143) 123 Ind Cas 228 <?flnfsWaj Lokuram 

V Gengaram Dhvngra 

9 (1878) 3 Cal L E 446 (146) 

10 (1910) 5 Ind Cas 186 (187) (Cal) (There is noth og to show n the judgment 

whether the demand and refusal were prared ) 

11 (1912) 16 Ind Cas 414 (417) (Cal) Jhapajharmessa Bi6» t Bama Sundarx 

Cl oudkrant 

12 (1916) A I R 1916 Cal 680 (684) 30 Ind Cas 697 43 Cal 248 


Article 89 
Note iS 
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Article 89 
Notes 
13—14 


3rd August 1872 a letter in •which he promised to render foil 
accounts during the ensuing \acatiOD This he neglected to do. 
Held that mukhtear iirtuall} refused to account at the end of 
the \acation 

2 A letter was written bj the plaintiff to the defendant on 2-ltli 
April 1909 In this letter it was stated that the defendant had 
submitted account pajiers for 1311 and 1312 faslis but had not 
explained them He was accordingly called upon to appear and 
explain The defendant did not respond to this call Held that 
failure to respond amounted to refusal 

3 An agent employed to collect rent was asked b> bia principal to 
submit accounts up to 12th April 1914 on or before 13th Slay 
1914 The agent failed to submit the accounts Held that the 
conduct of the agent m not complying with the demand to 
submit the accounts amounted to a refusal 

4 AVhen a demand for accounts -was made but the agent put the 
matter off, such postponement was held not to amount to a 
refusal 

Where an agent is appointed jointly by more than one principal, 
the demand for an account must be made by all the principals 
together A separate demand from an indiridual principal and refusal 
by the agent to such principal has no effect on the staiting iioint 
of limitation under this Article 

14. *‘When the agency terminates”; general. —As has been 
seen m Note 12 above, the Article contemplates two distinct starting 
points of limitation of which the date of the termination of agency is 
one, the other being tbo date of demand and refusal of accounts * 
This Article, thus, recognizes the termination of agency as giving 
a cause of action for a suit by the pnncipal to recover moveable 
property received by the agent and not accounted for,^ and in this 

13 (1878) 8 Cal I. R 44C (4JC), Bnr* Naratny idmittislralor General oj Bengal 

14 (1910) K I B 1910 Cal 080 (083. C81) 30 Ind Cas 697 43 Cal 248. Zladhu 

jHcfflTi Sen V liaKhal Chandra 

15 (1922) AIR 1922 Cal 355 (357) 49 Cal 250 68 Ind Cas 562, Pran Bam 

Mooherjee v Jagadeih Hath Boy 

IG (1924) AIR 1924 Pat CC4 (005) 3 P»t 546 80 Ind Cas 956 Syed Hasan 

Iman v Debt Prasad Singh 

(1918) A I R 1918 Pat 615 (018) 43indCas 570 Hauab Chotcdkury -e Lok 
Balh Singa 

(1919) AIR 1919 Cal 458 (459) 53 Ind Cas 075 Bhabatanni J>(bi v Sheilh 
Bahadur 

17 (1923) AIR 1923 Pat 404 (407) 2 Pat 535 75 lod Cas 1022. Jagdip Prasad 
Sahw Vt Baja Kuer 

Note 14 

1 (1922) AIR 1922 Cal 355 (357) 49 Cal 250 08 Ind Cas 502, Pran Pam 

Vooherjeey Jaghsh Balk Boy 

(1910) AIR191CCa!C80 (084) SO Ind Cas 097 43 Cnl 248, Vadhusudan 
Sen V RalAat Chandra 

5 . I .. Paly Sml, 

■ ■ r Co 
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Tc^i'oct •liffci's from tho Act of 1871 (see Articio DO of tliat Act) 
The nglit to (lejn-ind an account from tho agent H %cstc<l in tho 
ji-mcJinl and this right cm l)C cxcrcisctl hj him at any time during 
tho contmumce of tlio npencj, unless there is a contract to tho 
contrarj hut where no demanrf for an account is, during tlio con- 
tinuanco of tho agencj, made hj tho |>rinci|Ki1, limo will Iwgm to 
run from tho dato of tho termination of tho agenej A suit, therefore, 
brought more than three jears after the termination of tho agency 
^T^11 bo barred bj limitation * 

\n agencj, according to Section 201 of tho Contract Act, is 
terminated — 

1 b> the pnncijnl rcioking his authont> (seo Note 15) , or 

2 h) the agent renouncing tho business of tho agencj (seo 

Note 16} or r 

3 bj the business of the agencj licing complotc<l (seo Note 17) ; 

or 

4 hj either tho principal or tho agent dying or becoming of 

unsound mind (see Kotes 18 and 19), or 

5 bj the principal being adjudicatod an insolvent under tho 

provisions of anj Act for tho time being in force for tho 
relief of insolvent debtors 

Tho deternunatvon of tho agency is a tiuestion of fact and doivonds 
upon the circumstances of each caso* The test to be applied is to 
see whether the agent has ceased to represent the principal , the fact 
that the liability of the agent in resjicct of acts done bj him may 

(190S) 82 Cal 719 (724) 1 Cal L Jour 232, CA<tn<fra Aoy v Chandra 
Ifarain Vuherjee 

8 (1905) 1 Cal L Jour 147 (ISO) }fadhub Chunder y Debendra }iaik 

(1905) 82 Cal 719 (724) 1 Cal L Jour 232 Chandra lioy Choxidvry r 
Chundra Narain Vukherjt 

(1915) AIR 1915 Mad 59G (59G) 27 lad Caa 607, Arunachallam Chetly v 
liaman Chetty 

(1937) AIR 1937 All 303 (365) ICO Ind Cas 135 Jlingu Lai v Sarju 


amount due to his principal ) 

(1933) A I B 1933 All C42 (648) 147 Ind Cas 529 55 All 814 Mot% Lai y 
liadhey Lai 

(18CC) C Suth W R Act X Rul 29 (30) Btisetsur Boy Ckoxidhry v Bam 
Doolal Chtind (Where an agency has been created for a fixed period, 
the mere absconding of the agent would not amount to such a 
determination of the agency as to cause bimtation to run from that 
date ) 


Article 89* 
Note ih 
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■Article 89 
Notes 
14^15 


continue hag nothing to do with the termination of the agency 
Where the duration of an agency wag fixed for a certain term by 
an agreement between the principal and the agent and the latter 
was allo%Yed to continue as agent even after the term wag over it 
was held that the agency was not terminated on the expiry of the 
term nor was a fresh agency created but the original agency con 
tinued ^ An agency created for the management of an immovable 
property is terminated by the transfer of such property ® 

Where once the Court takes charge of the property m suit by 
the appointment of a receiver or otherwise rights of management or 
■service which other persons may possess by virtue of any contract 
with the original owners of the property will cease But this is not 
an absolute rule of law it depends upon circumstances of each case 
Thus where an agent is appointed as receiver and he works as an 
agent of his master notwithstauding his appointment as receiver bis 
agency does not cease ^ 

There is no such thing as a general agency between a pleader and 
bis client In every suit the contract of agency is created when the 
vakalat is executed and it eods with the termination of the suit ^ 

16 Termination by revocation of agent’s authority. — 
The authority of an agent may be revoked subject to the Jirovi 
■eions contained lo Section 202 to Section 206 of the Contract Act 
expre ssly such as by notice to * or by dismissal of * t he agent A 

(1936) A I R 1938 38 (39) Stttramanta Iyer f Kan7iaypa Cl eltv 

(1913) 18 Ind Cas 921 {9i2) (Mad) HarayanaiOiiny TktKtr ▼ 
Aijatwamy Iyengar (Patties IwcpmiDg enaflues — Ageney 
teiminatcs )] 

-ia(igi8) AIR 1916 Mad 281 (282) 26 Ind Cas 740 39 Mad 376 r«rt*:oW, 
ehallam Chetlji v Narayanan Chetty (Fixidb m the contract o' 

' - lation 

kelly 

5 (1917) AIR 1917 Mad 455 (456) 3C Ind Cas 804 Enmanathan Clelly r 
Kas\ 

■e (1916) A I R 191G Cal 800 (800 801) 29 Ind Cas 818 Suresh Kanta Banerjee 
V All Stkdar (So assumed ) 

7 (1930) AIR 1936 Mad 980 (982 983) 166 Ind Cas 360 Hart Rao v Soma 
stindara i 

’ • ra<i?i» 

J Ch 

(Bui tee (1923) AIR 1923 Pat 259 (204) 71 Ind Cas 916 Eameskwar 
Stngh ▼ Narendra Nalh ] 

Note IS 

I (191C) A I B 1910 P C 148 (148) 44 Cal 1 3C Ind Cas I (P C) Ne6«n 
Cl andra Barua v Cl andra Had! Barun 
(19lC)AlRl9iaMad 281 (282) 20 lud Cas 740 39 Mad D7C 
el allatn Cl etty V Narayanan Cl etly 

-9 (1922 ) air 19^2 Cal 355 ( 359 ) 49 Cal 250 CS Ind Cas 502 Pran Pam » 
Jajad Natl 
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rcvocition mij r1«o I>o imjjhed from tlio conduct of tho iinncii>al or 
of the ftgont ’ 

16. Termination by tho agent renouncing the business of 
the agency. — An a^cnej maj bo torminatc<t !>> tho agont 
renouncing the business of tho agenej, as when ho resigns from tho 
employment ‘ or departs from his employers sorsicc * Tho renun 
ciation of tho agent may ho gathered from tho facts of tho ease 
Thus, an agency terminates when tho agent sots up a titlo m himself 
adverse to his princiiial * 

17. Termination by the business of the agency being com- 
pleted. — Wiicro an agency is created for tho purjxjso of transacting 
a particular business, it terminates on tlio completion o! that busi. 
ness,* m tho absenco of any jiroof to the contrary * Where an agont 
has been apiiointcd for tho sale of certain proiicrtics, is tho business 
completed as soon as tho salo is completed 7 There is a difTerenco of 
opinion on tho yxiint According to tho undermentioned cases,® wbero 
an agent for tho salo of projtcrty receives the pneo thereof, the 
agency does not terminate until ho has patd the price to the princi- 
pal InZla&ui2a»i I ^am Z)a]/af,®‘' their Lordships of the Allahabad 

(1SC5) 4 Suth WR 8 C C Ref 10 (10) Ttodhanath Dull t Gotind Chunder 
Chatlerjte 

[See (1019) AIR 1015 Cal COC (C27) 20 lad Cas 74S (748) Behart Lai 

■9 //ard iiumrtr 1 

8 See Contract Act Section 207 

Note 16 

1 (1900) 4 Ind Cas 550 (557) (Cal) Tox v Ben* Btriiiad 

[Set (1028) AIR 1028 I^fad COG (007) 109 Ind Cas 832 ’IfadMian 
Naif 9 Zamonn itaharajnh Axergal of Calteui ] 

2 (I8SG) 14 Cal 147 (154) 13 Ind App 123 4 Bar 751 10 Ind Jur 475 (P C) 

Ilurrxnalh Ba* v Srtshna Jtumitr 

‘ 30 Ind Cas 091 Falantappa CAelii/ 9 

605 3 Shome Ij B 61 Kally Churn 9 

ee xiiore 

(1910) 8 Ind Cas C37 (C39) (Dom) Nalhu Bha* 9 Deudas 
(1803) IG Mad 4SG (458) SanAaran 9 Krishna ] 

Note 17 

1 (ig2SjArKr026’£lafi6'JJ|^f4f IIO Turf Cis 575 if«cd» iSim iSuAAa A'anrf 

T Charan Das 

(1929) AIR 1020 Lab 693 (684) 123 lod Cas 676 Samjx Mai Naraxn Das 
V GuUara Stngh 

(1691) 1891 Fun Re No 31 Oanesh Das 9 Shankar Das 

2 (1926) AIR 1926 Lah 200 (201) 91 Ind Cas 487 Lakshxmx Chand 9 

Chajju Mai Baton Mai (Limitation foe a salt for accounts between 
a principal and agent coTnniences to nia io cases where a date is fixed 
for settling accounts from the date so fixed ) 

3 (1890) 12 All 541 (545) 1890 All W N 90 Babu item 9 Bam Dayal 

(1699) 26 Cal 715 (725) 3 Cal W N 624 FiwAt BuldtoDas 

[See also (1919) AIR 1910 Low Bnr 71 (75) 61 Ind Cas 630 Ilor 
musjx 9 Po Ilmyxn ) 

3a (1890) 12 All 541 (545) 1800 All W N 90 

[But tee (1937) A I R 1937 All SC3 (3C5) 1C9 Ind Cas 135 Mxngu 
Lai 9 Sarjit Prasad (Jladras and Sind view referred to with 
approval }) 


Article 89 
Notes 
18-17 
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Article 89 High Court observed "Section 218 of the same statute {i e Contract 

Notes Act) provides that an agent is bound to pay to his principal all sums 

17 — 18 received on his account Clearly then the business does not terminate 

on receipt of the money by the agent, inasmuch as there is a subse- 
quent obligation to account for the sums and to pay them ” The 
Madras High Court* and the Judicial Commissioner’a Court of Sind* 
are of the opinion that the agency terminates when the sale is 
completed, and that it docs not continue until the payment of the 
price to the principal The latter view, it is submitted, is correct 
As has been seen m Note 14, an agency is determined when the 
agent ceases to represent iheprtnctpal, though his liability to account 
may continue 

Where a general i»wer of attorney executed in favour of a person 
emjiowers him to manage all the affairs of the principal, the agency 
cannot be restricted only to the collection of debts and outstandings 
due to the principal Hence the agency does not terminate on such 
collections ° 

18. Termination of the agency by the death of the prin- 
cipal. — The authority of an i^ent is terminated by the death of the 
principal ' His legal representative is entitled, as has been seen in 
Note 11 ante, to bring a suit for accounts against tbo quondam agent 
Time for such a suit runs from the date of the death of tbeprjnoJpaJ 
Where an agent continues after the death of the principal as agent 
under the legal representative of the principal and the legal repre 
sentative sues the agent for accounts for the whole period of agency, 
the two periods, namely the iienod before the death of the principal 
and the period thereafter, must be separately considered The suit m 
respect of the former period would be barred after three years from 
the date of the death of the principal and the suit in respect of the 
latter period would be barred after three jears after the date of the 
termination of the agency * 

4 (1916) AIR 191G Mad 281 (282 283) 26 Ind Gas 740 39 Mad 376 Venla 

' ’ ’ ’ ' i Gas 875, Kufipusatni/ Iyer v 

AIR 1904 Maa 691 iu9l) 16i lad Gas 266, Nagayya v 
Kalaypa 

6 (1926) AIR 1926 SJnd 264 (309) 96 Ind Gas 79 21 Sind L R 336, GwdAflft 
dat ▼ Firm of Gokal Khalaoo 

C (1918) AIR 191S Mad 1290 (1297) 37 Ind Ca» 605 Jtohh\a Bi v 0 final 
Aisx^nee Madras 

Note 18 

1 (1910) AIR 1910 r O 148 (149) 44 Cal 1 36 Ind Gas 1 (P C), 

Chandra v Chandra Vadhab 

(1916) A IR lOlC Cal680(G82) 30 Ind Gas 697 43 Cal 248 , Vad/msKdn* 
Sen V Hahhat Chandra 

(1000) 23 AU 233 (211) 5 Cal 'W N 177 29 Ind App 15 ll ilad L Jout 
63 3 Bom L R 114 7 Sar 829 (P C), Mujtb ftn n»5irt r Abdur 
TUihun 

2 (1935) AIR 1935 Cal 817 (82(^ 821) 160 Ind Gas 3S3, Bxkram Ktshore Y. 

Jadab Chandra 

(1016) AIR 1916 P C 148 (149) 44 Cal 1 86 Ind Cas 1 (P C), Net** 

CiiandraT Chandra VadlMb 
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Where an agcncj is crcitoj for tho managomcnt of a dedicated 
propcrtj b> a document executed in fa\our of tho Thakur ropreson. 
ted bj its shebatt, tho death of tho shebatt docs not torminato the 
agoncj * 

What 13 tho effect on tho termination of tho agency whoro two 
or more persons apjioint on agent by tho same act or instrument, 
and where onl> one of such princii>als dies? Will tho death tormi* 
nate tho agenej so far as tho deceased itnocipal is concerned, or 
will it also terminate tho agency with respect to tho surviving 
principals ? It cannot bo held “as an inflexiblo rule of law," says 
SIooLerjee, J, "that nhenoicr two principals appoint an agent to 
take charge of some matter in which they aro jointly interested, tho 
death of one of them terminates tho authority of tho agent, not 
merely as regards tho deceased but as regards the surviving principal 
We have in each case to detorromo tho true lotonlion of tho parties 
to the contract from tho terms thereof and from tho surrounding 
circumstances * This view was modified in the undermentioned 
case* where it was held that tho agoncj will continue under the 
surviving principals in the absence of any evidence that all the 
principals were joint principals and not joint and several 

19. Termlaatlon of the agency by the death of the agent. 
The death of an agent also operates as a termination of the agency ^ 
As to whether tho legal represontative of tho deceased agent can be 
sued for accounts, and if so, whether this Article will govern such a 
suit see Note 10 supra 

Where authority is conferred on two or more agents, it is under 
stood under the English law to be a joint agency, and the power 
must be exercised by all of them Where such is the case, the death 

• ^ ,, A.« f 1 . IS _ 

. 209. 


(1909)3 Ind Cas 681 (685) (Cal), Mokendra Nath Ghosh y dadu Nath 
Mulhk 

(1923) A I B 1923 Fat 165 (173) 67 Ind Cas 491, Bam$shv}ar Naram y 
Biknath Koer\ 

(1909)3 Ind Cas 684 (685) (Cal), Mohendra Nath Ghosh y dadu Nath 
iUulIifc (Art 120 does not apply to such a suit ) 

3 (1920) A I B 1920 Cal 848 (849, 650) 59 lod Cas 126 Dasarathx Chatter j% y 

dsisl Mohan Ohose 

4 (1917) A 1 B 1917 Cal 43C (441) 41 Ind Cas 288, Badrtnarayn v 

Bnjnarayan 

[Sea also (1918) A I B 1918 JIad 279 (280) 41 Ind Cas 849, Ponnu- 
samy Ptllas y Chidambaram Chettiar ] 

5 (1936) A I B 1936 Cal 650 (652, 653) 166 Ind Cas 608, Monyndralal y 

Hanvada 

Note fg 

1 (1669) 11 Suth W B 76 (77) 2 Bcng L A B O 189, falee Ktshen y Mt 
Juggul Tara 

(1681) 7 Cal 627 (632) Latcless v Calcutta Landing & Shipping Co Ltd 
(Limitation will not commence to ran nntil administration lias been 
taken out ) 


Article 89 
Notes 
18— i9 
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Article 89 of one of them terminates the authoritj of the others Where how 
Notes ever, the agency is joint and several the death of one of the agents 

19 — 21 3oe9 not terminate the entire agency In India, m view of the provi 

sions of Section 43 of the Contract Act, the presumption is that the 
agency is joint and several Hence, the death of one of two agents 
does not terminate agency as regards the surviving agent * 

20. Barden of proof. — Where the suit is against the agent 
himself, the burden lies on the agent to establish that the claim is 
beyond time^ In order to take the case partially out of the appli 
cation of this Article, it must be shown that this Article protects the 
agent against a liability to render accounts for the whole period of 
agency and limits his liability to render accounts for a portion of such 
period This the agent can show by proving either that there was a 
demand and refusal or that by any act of the principal ho has been 
exempted from the duty of furnishing the accounts * 

Where the suit is against the legal representative of the agent, 
the burden lies on the plaintiff to establish his case See Note 10 ante 

21. Duty of an agent to render proper accounts, — When any 
money is received by the agent m course of the business, there is an 
obligation on him to render an account to the principal of the money 
80 received ^ It is his duly to keep true and correct accounts of all his 
transactions he has to bo ready with bis accounts be has to support 
the entries by vouchers in projier cases ® This duty of rendering an 
account is not discharged merely by submission of account papers, 
the agent is bound to explain those jiapers wherever necessary And 
ho must be ready to pay any balance which might be found due 
from him ui)on taking the accounts * 

2 (1912) 10 Ind Cas 852 (854 855) (Cal) Shagirath v Pram Chand 

also (1910) 8 Ind Cas C8T (GS9) (Bom) Nafhubl a» v Devxdass ] 

Note 20 

1 (1930) A I S 1930 P C 18 (21) 121 Ind Cas 205 (P C) Virnt/i/a v Ade^tna 

(1931) A I B 1931 All 372 (374) 132 Ind Cas 43 Khubckand v ChUtar Mai 

2 (1916) AIR 1910 PC 148 (149) 44 Cal I 36 Ind Cas 1 (PC) ^obtn 

Chandra v Chandra Madhab 

Note 21 

1 (18G9) H Suth W R 76 (77) 2 Ecng L R A C 139 KaUe Ktshtn v Mi 

Juggvt Tara 

(1873) 10 Bom II C H 300 (305) Nanr v Dnj/abhat Itchachand 

(1929) AIR 1929 P 0 119 (120) 116 Ind Cas 729 10 Lah 352 50 Ind App 

170 (P C) Jihauant Stngk v Mtsbah ud din 

la (1819) 20 R R 258 (268) 1 Jack A Ralk 135 Fearse v Green 

2 (lB8l) 0 Cal 751 (757) SCilLR321 Annoda Prosad v D larl analh 

(1931) A I R 1931 Vad 185 (190) 131 Ind Cas 105 84 ^lad 054 A«n« 

Aialhantgal v Somat indara Aialhanigal 

- * • -* 43 Cal 248 Vadhusuda i 

D 139 I\.alee Kxslen v Ml 
■ ■ ,6cJw«7ra Poy x Chundra 
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Tlic same agent n»a> 1x5 cmplojctl jointly lij more than ono jirin* 
cipal In such cases the agent is not liound to account separately * 
And m case he euhmits accounts to one of such principals, ho is not 
therebj dischaiTJcd from liability to tho other or others, unless the 
CO princijials are also partners * 

22. Period for which the agent Is liable to render account. 
— 'Whero a suit is brought bj tho principal against his agent for 
accounts witbm tho period of limitation proMded under this Articlo 
(i 0 ^Mthm three jears of demand and refusal or of tho termination 
of tho agcDC) ), tho principal is not restricted to got an account merely 
for three j cars prccciltng tho suit, hut is entitled to an account for 
the entire jwnod without anj other bar of time ’ Thus, tho account 
may be decreed for anj itcriod, inasmuch os tho account which tho 
agent IS liable to render is ono and indivisible, and ho cannot jilcad 
limitation to anj particular item * Morco\cr, thora is nothing, it is 
submitted, in the terms of this Articlo to supiiort tho view that tho 
accounts should bo limited to tho threo years antecedent to the suit 

But, where there has been both a demand and refusal as well as a 
subsequent termination of agency, and a suit for the period before the 

(1912) IG lad Cas 41t (419, 417) (Cat), J hajnjhanessa iti9» v Bama Sundan 

(1917) AIR 1917 Cal 15C (157) 40 Ind Cat 359, ATejfco Braiad t Sartcon 
Lai 

(1912) 13 Ind Cas 930 (935) 1912 Pan Ro No 1, falmov ImtuinJan 

iSte (1931) AIR 1J31 Slad 185 (190) 131 lod Gas 1C5 51 Mad C5^ 
Annu Aiatkamijal v Somitsundnra Jiathamjal ] 
alM (1800)^15 Bom 165 (169) 18 lod App C 6 Bar C39 15 led 

Jiatchernesa 

' 1 Cas 1022, Jaydtp 

Trasadr ift Baja Au«r (In order to gm a disobarge to an agent, 
there must be a joint concurrence otall the principals and where each 
a joint concurrence le wanting, there is, in point of law, no discharge 
at all ) 

Note 22 

1 (1886) U Cal 147 (»4) 13 Ind App 123 4 Bar 751 10 Ind Jur 475 (P C), 


(1936) AIR 193G All 70G (700) 165 Ind Cas 2G6, Charan Stnyh T Liican 

Sinyh 

(1916) AIR 1910 Cal 680 (083) SO Ind Cas C97 43 Gal 246, iladhusudan 
Sen v Jiakhal Chandra 

(1916) AIR 1910 Cal 800 (801) 29 Ind Cas 848, Sures Xanta t Natcab Alt 
Stkdar 

(1928) AIR 1928 Mad 1230 (1237) 114 Ind Gas 364. Ayyakultt Thevan v 
Styappa Acht 

[See (1905) 9 Cal W N 745 (747) (P C), Tkakur Jaicahtr t Lola 
Lachman Das 

(1901) 1 Cal It Jour 147 (149) Modhub Cktinder v Bebendranalh 
Bey} 

2 (1910) 8 Ind Cas 637 (039) (Bom) XaihubluttT Betidai 
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Article 89 
Note 22 


Article 90 


date of the refusal is barred, it has been held that in a suit based 
on the cause of action furnished by the termination of the agency, 
the agent cannot be called upon to account for the period prior to 
the refusal See Note 12 ante. 


, 90. Other suits 
by principals against 
agents for neglect or 
misconduct. 


Three years. 


When the neg- 
lect or miscon- 
duct becomes 
hno^m to the 
plaintiff- 


Synopsis 


1. Scope of the Article. 

2 Neglect or miscondnct. 

3. Suit against agents. 

4. Starting point of limitation — Knowledge of the plaintiff. 

5. Liability of the legal representative of a deceased agent. 


1. Scope of the Article. — Articles 88 and 89 prescribe the 
period of limitation lor suits for account brought by the principal 
against his agent Tins Article prescribes the period of limitation for 
"other suits” by the principal against his agent for neglect or ini3 
conduct, that is, suits which do not properly com© under Article 88 
or Article 89 '■ 

Thus, a suit for compensation based on the provisions of S 212 of 
the Contract Act for loss resulting from the neglect, want of skill or 
misconduct of the agent, will be governed by this Article 

2. Neglect or misconduct. — An agent is bound to conduct the 
business of the agency with as much skill as is generally possessed by 
persons engaged in similar business, unless the principal has police 
of bis want of skill The agent is always bound to act wuth reason- 
able diligence and to use such skill as he possesses, and to make 
compensation to bis pnncipal m respect of the direct consequences of 
his own neglect, want of skill or misconduct, but not in resp ect of 1°^^ 

^ Act of 1877, Article 90 
Bame as above 
Act «f 1871, ArUcle 91 

Columns one and two samo as above Oolnma tbreo was — When t 
neglect or mUconduct ocenrs 

Act of 1859 

No corresponding provision 


Article 90 — Note 1 


ah Cheliy 
n Natr T 
X, Jaddb 
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or dunago which are indiroctlj orromotol> caused bj such noglcctj 
\Taut of skill or misconduct * An agent is, thus, legallj bound to 
tako all the precautions %%hich an ordinary prudent man of business 
would tako m managing afTatrs of his own* And where it can bo 
shown that n loss sustained bj the principal is directly traceable to a 
disregard on tho ]>art of the agent of directions issued to him regard, 
mg the conduct of tho business, such misconduct is actionable * Thus, 
where A entrusted B with certain sums of mono) with a direction to 
dispose them off in a iiarticular manner and B wrongfully retained 
them in bis bands it was held that B was an agent of A and was 
liable to A for neglect or misconduct * Similarlj , where an agent did 
not inform his master about the arrears of rent getting barred by 
limitation, it was held that bo fatted in hts dut> and was liable for 
damages in respect of such arrears as could not bo recovered * 

The expression “neglect or misconduct’* has special reference to 
what 13 termed negligence or misconduct of the agent m the conduct 
of the agencj These words must bo construed technicalls’ as rofomng 
to what the iirmcipal charges as misconduct on tho iiart of the agent 
in tbo business of tho agonej These words do not cover every failure 
of duty by tho agent * 

As for the degree of negligence required before an action lies 
against a legal practitioner, see the undermentioned decisions ^ 

Note 2 

1 Contract Act, Soetion 212 

2 (IdlO) AIR 1919 Cal 423 (424) 52 led Cas 71. il<nnr};> Chandra v Easm 

Sarhar 

(1927) AIR 1927 All 430 (437) 103 Ind Cas 221. Ktshon Lai MaXundt Lat 
T Jauhart Mai (An agent misconducts bimsclf i£ be makes a secret 
profit and conceals that profit from his principal ) 

S (1924) AIR 1924 All 467 (470, 471. 472) 40 AU 175 SO Ind Cas 241, 

A C Muherji ▼ Ifunicipal Board Benares (A suit a Mnnlcipal 
Board against its Secretary and EzecQtiTo Officer for the recovery of 
moneys embezzled by municipal servants owing to the negligence of 
the defendant — It was assumed that Executive Officer was aa agent 
of the Municipal Board ) 

(.(•/••.A n i_ OOP T> « r t r > ► «•'«- . 


(1924) AIR 1924 All 481 (489) 46 All 791 84 Ind Caa 158, Shea Gkulam 
Y SaUk Bam (An agent who neglects his duty, that is to say, who is 
guilty of a breach of contract is liable to pay compensation which 
directly flows from bis breach ) 

(1931) A I R 193^1 Cal 738 (741)^ 58CaI023 133 Ind Cas 177 Salttpra 


4 (1930) AIR 1930 AU S97 (393) 124 Ind Cas 33, Jaganjt v Bandan 
6 (1919) AIR 1919 Cal 423 (424) 52 Ind Css 71, ifamesh Chandra Acharjee 
Y Eann Sarkar 

6 (1928) AIR 1928 Had 906 (907) J09 Ind Cas 832 Madhavan Eatr Y. 

ifonaftlTawa Zamonn Maharaja Aeergal, Cahcul 
7. (1907) 10 Oudb Cas 95 (101 102,106) Bahu ManoJ ar Lai v Eashmir\Bank 
Ltd (This is a question of hwt) 


Article 90 
Note 2 
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Article 90 
Notes 
3-4 


8. Suit against agents. — A lambardar is the agent of the 
CO sharers of the villago If he does not collect from solvent and 
willing tenants or squanders the cash and generally fritters away 
the profits which might bo realized if he were ordinarily diligent, he 
IS liable to be sued for compensation And a suit brought against 
such a lambardar will bo governed by this Article ^ 

It 13 a question of fact m each case as to whether a director of a 
comjjany whose acts are brought into question is in the position of a 
trustee, a partner or an agent to the company or the bodj of the 
share holders If on the facts of a iiarticular case it is held that the 
director was an agent to the companj , a suit against him for loss 
incurred by his negligent conduct of the business will be governed 
by this Article * 

A bank clerk in charge of savings bank accounts, thiough whom 
alone money could he withdrawn and who alone could report to the 
official concerned what a particular depositor desirous of withdrawing 
money has to his credit was held to he an agent and this Article was 
held to be applicable to a suit to recover moneys paid out by his fraud 

4. Starting point of limitation— Knowledge of the plaintiff. 
—Time runs from the date when the neglect or misconduct becomes 
JcTtown to the plaintiff * It is necessary therefore, before the Article 
can bo applied, to ascertain the date on which the plaintiff came to 
know of the neglect or misconduct of the agent ^ The knowledge may 

(1032) AIR 193'> Rang 1 (2) 0 Rang 675 185 led Cas 618 Sato Hta Pru 
y S S Halkar 

Note 3 

1 (1024) AIR 1924 All 481 (489) 46 All 791 84 Ind Cas 168, Skto Ohulam 

V Salik Itam 

2 (1924) AIR 1924 Lah 435 (437) 5 Lah 27 79 Ind Cas 740 Daulat Ham T 

Bharat NaUonal Bank Lid Delht 

(1935) AIR 1935 Lah 705 (70C) 160 Ind Cas 789 Peoples Bank oj Norihern 
Indta Ltd y Des flaj (Art 36 was not applied ) 

(1930) AIR 1930 Lah 208 (271) 102 Ind Cas 204 17 Lah 262 Peoples 
Bank of Northern India Ltd y Har Gopal (To such a suit, Art SO 
docs not apply ) 

(1930) AIR 1936 Lah 271 (273) 167 Ind Cas 307 Peoples Bank of Northern 
Indta Ltd y Har Gopat 

3 (1930) A I R 1930 All 673 (575) 124 Ind Gas 180, Benares Bank Ltd v 

Bam Prasad 

Note 4 

1 (1927) A I R 1927 All 436 (437) 103 Ind Cas 221 Ktshon Lai Hakundt Lai 

y Jatthart Mai (Suit for money earned by agent as secret profits — 
Limitation begins to run from the date the principal comes to know 
that agent has made secret profits } 

(1930) AIR 1930 All S97 (398) 124 Ind Cas 33 Jaganjt y Bandan 
(Monej entrusted to a person with direction to dispose it off in » 
particular manner — Agent failing to do so — Suit for negligcneo of 
agent } 

(1911) 9 Ind C»s 51 (54) (Mad), Peiiyasicami/ Iyengar y Srtmtasa Iyengar, 

(100") 10 Oudh Cas 96 (103), Dahu ilanohar Lat y Kashmtrt Bank Ltd 

2 (1931) AIR 1931 Cal 738 (741) 69 Cal 923 133 Ind Cas 177, Saktt 

prasanna Bhattacharyay A'ahnirnnjan Bkatlaeharya 
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bo or forts/n/c/itr \n Laia Anant Parshad \ Perbhu l^arani* Articlfi 90 

it was held bj the Allahabad High Court that coKt/rHcfiic notice of Notes 

tho nogligenco of tho agent was suflicicnt in tho circumstances of that 4 — 8 

case Ordinanlj, tho knowledge of tho ncgligcnco or misconduct of 

an agent can fairlj Ixj imjmted to tho pnnctiial from tlie date when 

he obtains the account !xx>k from tho agent * Howeser, it was held 

in the undcrmentioQe<l decision* that reasonable time for examination 

of account books should lio allowed after dehaerj of such account 

liooks 

A suit for nogligenco m this Article means a suit m resiwct of 
some negligent act or orntmon and tho words that limitation shall 
run from tho time when tho neglect becomes known to the plaintiff 
mean that time will run from tho time when the negligent act or 
omxssion becomes known to the plaintitT and not from tho time when 
bo realizes or concludes that the act was negligent* nor from the time 
when tho principal comes to know that there is snfficiont cause for n 
good case being run against the agent * 

5. Liability of the legal representatiFe of a deceased a^ent. 

— The remedy for a wrongful act, which is not a mere tort but a 
breach of a (^uasi contract, committed b} a deceased sgoot, can be 
pursued against his legal representative where propertj belongmg to 
another person has been appropriated b> the deceased and added to 
his estate * 

9 1 To cancel Three years 
or set aside an 
instrument not 
otherwise pro- 
vided for. 


« Act of 1877, Arlicio 91 
Same as above 
Act of 1871, Article 92 

Colamns one and two same as above Column three was -- When the 
instrament is executed 

Act of 1859 

No corresponding provision 

3 (1910) C Ind Cas 45C (157) (All) 

4 (1914) AIR 1911 liow Rur 173 (175) 25 Ind Cos 136 Palamappa CktUy v 

P U R Jf Firm 

5 (1916) AIR 1916 Low Cur 40 (11) 36 Ind Cas 418, Ardtkappa Chetty r 

K A li Kadappa 

6 (1932) AIR 1932 Rang 1 (2) 9 Rang 575 135 Ind Cas 043, Saw Sla Pru 

V S S Balkar 

7 (1914) AIR 19U Cal 833 (390) 25 Ind Cas 706, Jank% Kott v 2Iahabtr 

Note 6 

1 (1936) AIR 1936 Lah 263 (271) 162 Ind Cas 204 IT Lab 262, PeopUt 
J}ank of Northern India X>lif v JIar Copal 
(1935) AIR 1935 Lah 705 (707) ICO Ind Cas 759, People* Dank of Northern 
India Lid v Dm Raj 

(1922) 66 Ind Cas 446 (447) (Lah), Framjee Shapurjte v Anram Den 


When the facts en- Article 91 
titling the plaintiff 
to have the instru- 
ment cancelled or 
set aside become 
known to him. 
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'Article 91 
Hotel 


Synopsis 

1. Legislative changes. 

2. Scope and applicability of the Article. 

3. Cancellation or setting aside of instruments — General. 

4. Alienation by Hindu widov. 

5. Alienation by guardian. 

6. Alienation by coparcener in joint Hindu family. 

7. Alienation by lambardar. 

8. Alienation by kamavan of Malabar tarwad. 

9. Alienation by member of Aliyasantana family. 

10. Transfer by mohnnt of mutt or trustee of temple. 

11. Alienation by sonless proprietor in the Punjab. 

12. Alienation by executor or administrator. 

13. Alienation by Coart of Wards on behalf of disqualiflfid 

proprietor. 

14. Alienation voidable under Section 53 of the Transfer of 

Property Act. 

15. Alienation by minor as major — Suit for possession after 

majority. 

16. 'Tnstrument/' meaning of. 

17. "Plaintiff.” 

18. Disability of plaintiff — Extension of time. 

19. Onns of Proof. 

20. Starting point. 

Other Topics 

Article not rcstriciecl to suits betneeo parties to iDstraznent See Nota 2 

• - - • . ..... . . ... SceNot0 2O, Pt-ll 

• ts. 3,8a: Not© 3, Ft- 3 

. ... See Note 20 

. >oiiit ... Se© Note 20, 

Pts. 7 to W 

Instrument not supported bj consideration — Starting point; See Note 20, Ft. 3 
Sham or InoperatWe trsnssctloa ... ... Bee Not© 3, Pts 1 to 4 

Suit for possession ... Bee Note 3 F-Ns (C), (9), (13). (16), (17), NoW 15 
Void or voidable instrument ... ... See Note S, Pts. 6 to 11 

1. Legislative changes. 

1. Tboro was no prorisioo corresponding to this Article in tho 

Act of 1859. 

2. Article 92 of tho 'Act of 1871 corresponding to this Article 

provided that the starting point of limitation was the dati 
of the esecution of the instrument. 
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3 Tho NTonls "when tlio facts entitling the plaintifT to ha^o tlio 
instrument cancelled or set aside become kno^^D to him ' \scro 
substituted in tho Act of 1877 for tho woi^s "when tho instru- 
ment IS executed’ which occurred in tho Act of 1871 

2. Scope and applicability of the Article. — This is a general 
Article applicable to suits to cancel or set aside instruments not 
otherwise provided for Articles 44, 114, 125 and 126 are instances 
of si>ocial Articles providing for siiccial classes of such suits Where 
a caso falls under a special as well as under a general Article, the 
established rule of interpretation of statutes is that tho case is 
governed hj tho special Article and not bj the general one ' 

A right to sue to set aside or cancel an instrument is provided for 
by S 39 of tho Specific Itolicf Act, 2877,* which runs as follows 

‘Any person against whom a written instrument is void or 
roidablo, who has reasonable apprehension that such instrument, if 
left outstanding, may cause him serious lojory, may sue to have it 
adjudged void or voidable and the Court may, lo its discretion, so 
adjudge it and order it to bo delivered up aud cancelled 

"If the instrument has been registered under the Indian Rogistra- 
tion Act, the Court shall also send a copy of its decree to the officer 
in whose office the instrument has boon so registered, and such 
officer shall note on the copy of the instrument contained in his 
books the fact of its cancellation ' 

Where an instrument is not void as between the parties thereto, 
or voidable at the option of the jxirttes or of any other person, it 
cannot bo set aside or cancelled, but may , m proper cases, be declared 
not to be binding on a particular person A suit (or such a declaration 
X3 governed by Section 42 of the Specific BeUef Act This Article 
does not apply to such suits * As was observed by their Lordships of 
the Privy Council in Motilal v Karrabuldin^^ "between setting 
aside a sale^and holding that the plaintiff's rights are not affected 
by it, there is a wide difference " 

It has been broadly stated in some cases* that the Article is 
restneted to suits between parties to an instrument or their succes- 
sors in-mterest This however does not seem to be correct As will 
be shown^in the Notes below, there are instruments which may be 


Article 91 Note 2 

1 See Note 24 to the Preamble 

2 (1919) AIR 1919 Had 679 (679) 47 Znd Cas 505, Balasundaram Pandiam 

Pt{{<2t V Authimulam Chettiar 

3 (1883) 1633 Pun Be No 19, Mangal t Pula 

See also Note S tnfra 

Sa (1897) 25 Cal 179 (186) 24 Ind App 170 1 Cal W N C39 7 Sat 222 (P C) 

4 (1923) AIR 1923 Rang 62 (93) 74 Ind Cas 164, Ifi San ifa Khatng r. 

Shtce Ba 


Article 91 
Notes 
1—2 
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Article 91 
Notes 
2—3 


voidable at the instance of third jmties to the instrument and if such 
third party sues to avoid it, the suit will fall under this Article 
A suit baud on an instrument, i e a suit claiming a relief m 
accordance ^Mth an instrument is not a suit to set aside or cancel the 
same ® This will be so even if the plaintiff attacks a particular clause 
in the instrument as invalid and illegal® Where the plaintiff sued 
for reliefs granted to him under an award but stated in the plaint 
that a particular clause inserted m the a^^a^d by the arbitrator after 
it was made was ultra tires and invalid, their Lordships of the Privy 
Council held that it was not a suit to set aside or cancel the award 
within the meaning of this Article^ Their Lordships observed as 
follows 

“As regards the defence that the suit is barred by limitation of 
time, their Lordshiiis are of opinion that the suit is based on the 
award and is not a suit to set it aside No doubt the plaintiff contends 
that the fifth clause prohibiting jartition is invalid or at any rate is 
not binding upon him and that the arbitrator having made his award 
was then functus officto and had no jurisdiction to jnake the entrj 
which he afterwards did make respecting the five biswa share of 
Kukargoti But these contentions do not bring the case within 
Article 91, Schedule II of the Indian Limitation Act, 1677 'Ooder 
that Act, a suit to cancel or set aside an award must be brought within 
three years from the time when the facts entitling the plaintiff to 
have it cancelled or set aside became known to him It is obvious that 
this limitation has no application to the controversy respecting the 
five biswas of Eukargoti A plaintiff who contends that an arbitrator 
has no power to make an unauthorised addition to an award already 
made and sought to be enforced by bim is not in any sense seeking to 
cancel or sot aside the award Neither does the contention that the 
fifth clausa is ultra vires and invalid bring the case within the Act 
The plaintiff disputes the legal effect of that particular clause, but 
does not seek to cancel or set aside the award On the contrary be 
seeks to enforce it so far as it is operative m point of law ’ 

3. Cancellstion or setting aside of instruments— Generah— 
Whether a person is entitled or bound to sot aside or cancel an 
instrument depends largelj on the question whether ho is, or claims 
through a person who is, on the face of tt, n party to the iDstrument 

(1021) AIR 1921 Nag 74 (7C) 17 Nag L R 1C9 Gl Ind Cas 775 KunpM 

T Chandar Stnyh 

(1931) A IR 1931 Oudb 833 (339) 132 Ind C»s 51 7 Luck 131, 

Norain v Utrendra Dticram Svitjh 

5 (1925) AIR1925 0adh 678(080) OOlodOasiai Kamt Fuia Uibi f 

Dm 

6 (1901) 23 All 383 (391) 25 Ind App 111 5 C-iI W N 555 11 Mad L Tim 

149 8 EomLR311 8 Bar 27 (PC), Jn/ri v Si/cd 

(1932) AIR 1932 Sind 137 (142) 2C Bind L R 111 140 Ind Cas 724. 

Karam Jltthah y JTusaatn Atuhah 

7 (1901) 23 All 333 (391) 28 Ini App 111 5 Cal N\ N 555 11 Afad L Tim 

149 3 Bom L R 311 8 Bar 27 (P C) Ja/rt Degam y Sj/ed Alt 
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11 here he is a party to the mitnitnent 

here 4 is or claims tlii-ough a j erson who is on tlio face of tlio 
instrument a jnrtj thereto the folfowing iwsitioas aie ixissible — 

1 Tho instrument ma> lio a sham or inoj emtuo one 

2 It maj 1)0 a \oi<l instiumont 

3 It maj bo a aouHhIo instrument that is an instrument 

\%hich maj be aflirmed or repudiated b^ A at Ins option 

4 It maj bo a \alid instiumont 

In tlio /irst caso there is nothing m fact either to set asido or to 
cancel and ^4 is conscqucntlj not bound to get it sot aside or cancelled 
Tho very idea of a sham or nominal transaction would implj that it is 
not intended to be operative or to have any effect ^ His rights will not 
be affected bj the failure to so get it set aside or cancelled * He may, 
however if ho wishes to do so sue under Section 42 of the Siwcific 
Belief Act 1877, for a declaration that it is a sham transaction But 
the suit would not he one governed by this Article * In Peiher 
Permal Chetty v 2Iun%andt Seriat* the plaintiff sued foi posses 
Sion of certain propertj in resiioct of which ho bad executed what 
Note 3 


Article 91 
Note 8 


(1017) A I B 1017 All 873 (374) 80 All C33 40 Ind Cas 378 Jagrup Sahu 
T Ramanand Sahu 

(1008) A I B 1028 All 2G7 (2G7 2G8) 80 All 810 109 led Cas 61 itahomed 
Natir y Ml Zulaxkha 

(1924) A I B 1924 Bom 174 (17C) 48 Bom ICC 82 lod Cas 638 Sattgawa v 
Euehangotcda 

(1695) 23 Cal 4C0 (4GC 4C9] SAom ZMiRAftlra v Amarendro Kalk Bose 

(1916) 1916 Pun W R No 34 Taro v 5ar6dial 

(1927) A I B 1927 Had 605 (612) 103 I G 150 Subraya Chelly y Nagappa 

(1929) AIR 1929 Had 478 (479) 120 lod Cas 376 KTSShnastoamy Iyengar 

T Euppu Ammal 

(1920) A 1 B 1920 Pat 638 (539) 58 Ind Cas 380 Itam Brxeh Stngh y Ai 
Sonjhat Koer 

(1912) 15 Ind Cas 619 (821) 6 Sind L R 240 Khanchand y Kodumal 

(1933) AIR 1933 Oudh 7'2 (73) 140 Ind Cas 709 Mahomed Zann v 

Sarju Tetoan 

(But see (1033) AIR 1933 Lah 399 (400) 142 Ind Cas 58C Bassu y 
Baetda (Submitted wrong )] 

3 (1899) 13 Mad 44 (45) Nagathal y Ponnusamy 

(1908) 30 All 375 (3-7) (1908) AH W N ISC 6 AH L Jour 421 lagar Deo 
Singh y Phuljhart 

(102G) A I B 192G Rang 71 (72) 93 Ind Cas 197 Va Mo y Ma Set 

(1904) 28 Had 849 (350) 15 Had L Jour 228 Stn^oroppa y Sanjitappa 

(Such a suit would lie but Art 91 would goyera the case — This it is 
submitted is not correct ) 

(1913) 18 Ind Cas C93 (COS) 35 All 149 Basant Lai y Chhiddammt Lai 
i (1908) 35 Cal 651 (559 6C0) 35 Ind App 98 10 Bom L R 590 0 All L Jour 
290 12 Cal y, N 6G2 7 Cal I, Jour 528 14 Bur L B 108 18 Had 
L Jour 277 4 3Iad Low Tim 12 4 Low Bur Eul 2CC (P C) 
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Notes 


pm ported to be a deed of sale lo favoui of the defeodact and alleged 
in hi3 plaint that the transaction vras meiely a nominal instrument not 
intended to be operative It was contended that the Article apphcable 
to such a suit \sa3 this Article Their Loidships of the Privy Council 
obseived as follous 

‘As to the ixnnt raised on the Indian Limitation Act, 1877, 
their Lordships are of opinion that the conveyance being 

an inoperative instrument, as in effect it has been found to be, 
does not bar the plaintiffs right to recover possession of his 
land, and that it is unnecessary for him to have it set aside as a 
preliminarj to his obtaining the relief he claims The I44tb, 
and not the 91st Article m the Second Schedule to the Act is 
therefore, that which applies to the cose, and the suit has 
consequently been instituted m time 

In the secoiid case, there is, as m the first case, nothing to set 
aside But A maj , under the provisions of Section 39 of the Specific 
Belief Act 1877, institute a suit to have the instrument adjudged 
void and the Court may, in its discretion, so adjudge and order the 
same to bo cancelled Such a suit, if instituted, would pnma faett 
be governed by this Article* A is, however, not bonnd to xnsUtutt 
such a suit as a preliminary to bis obtaining the relief which he 
claims * 

5 (1925) A I B 1925 P C 216 (■>‘>1) 5’ Ind App 265 6 Rang 186 89 Ind Cfll 
773 (P C) Ktrkuoodv ilaung Sm (J appeared as a party to a sob* 
mission to an award bot really was a minor who was sot in law 
represented m tbo submission and tbereforo was not bound by the 
submission and award A filed a suit to declare tbe award as Totd as 
against her It was beld that it was » suit under S 89 of the Speemo 
Relief Act nnd that it was bari^ under this Article ) 

(1899) 27 Cal 150 (165) 26 Ind App 216 4 Cal WN 274 7 Bar 580 (PC), 

Ben% Perskad Aoers ▼ Dudhnalh Ray 

- . n SmjA 

—Sijbse 
10 adep* 


39 


[See also (1902) 25 All 1 (IC) 4 Bom E R 832 6 Cal W N 849 , 

Ind App cc,t»«/nr> n ihtt/iAdar 

Singh ( 

then be < 

Relief Ac 

Saeh a «u i tvuuiu oe (,oicrii(.u t>> Art U\j jj 
6 (1S99) 27 Cal 150 (165) 26 Ind App 216 4 CalW N 274 7 Bar 590 (P O 

Beni Pershad Koeri v Dudh Nath Roy 
(189S) 12 Cal C9 (74 75) TvaijAubAr Dayal ^aliii ▼ Bhihya Lai VisJCf 
(Arts 91 9’^ and 118 are particularlj concerned with instruments or 
transactions which if allowed to stand unchallenged once they 


{1891) 1C Bom 186(190) Abdul Rohm f Ktrparam Daji (The instruments 
sought to be set aside were assunic<l to l« snllitles ) 
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In tbo third case, A can get the instniinont sot aside or cancelled. 
But this ho can do onij by bringing a suit (or the jiurtioso under 
Section 39 of the Specific Relief Act, 1877^ In other words, there 

(1929) AIR 1920 Bom 21 (27, 28) 113 Ind Caa 813, Vallabhdat ilutjt v. 
Pranshanlar l^arbhe Shankar 

(1930) AIR 1930 Bom 515 (5S3) 64 Bom 83T 127 Ind Cas 897, Shankar 
Bhax \ Bat Shn 

(1913) 18 Ind Cas 9G9 (971) (Cat), Stdhu Sahu ▼ Gopt Chrran Da$ (It is not 
necessary for a party to a deed to have it formally set aside if from its 
inception It IS void and of no cQcct ) 


(1921) 4IR 1921 Cal 131 (133) C9 Ind Cas 47C.A’t5aron Chandra JfooUryee 
V Atrupama (Do) 

(1919) AIR 1919 Cal 723 (729) 49 Ind Cas 7C, Cannt Bibt v SiddiJc Hossam 

(Po) 

(1921) AIR 1921 Cal 76G (763) 70 lad Cas 525, Sarat Chandra v Eanai 
Lai (Do) 

(1912) 13 Ind Cas 375 (37G) (Upp Bur), Nga Pato v Nga Lu Gate (Do ) 
(1691) 1891 Pan Re Ko 57, Ghulam Jtatul v Ajabgut 
(1697) 1897 Pun Re 1>0 55 page 241 (213, 219), Pangan t J/ah/ab Ckand, 
(1901) 1901 Pun Re Ko 74 1903 Pna L R Ko 2, Hurad Baksh r 

IJmatn Bahsh 

(1905) 1903 Pun L R No 103, Diearka Das t Sardar Laehman Stngh 
(1936) A I R 1930 Lab 49 (SO) IGl lad Cas 592, Bha^iran Das t Ctan 
Chand 

(1892)'*’ ^ r T. . e- ~ -s- —r 


(1868) 1 C P L R 105 (1C7, 1C6) Baji Bao v Jlarpal (Suit for declaration 
of title to property alicaated by an insaltd document ) 

(1924) AIR 1921 Pat 234 (285) 72 Ind Cas 748, Mt Btbt Kants Zatnab t 
A fobarah Jlossatn 

(1882) 5 All 76 (81) 1862 All W N 160, Hasart Lai y Jadavn Stngh (Per 
Straight, J Stuart, C J cemira ) 


(1924) AIR 1921 All 370 (371) 40 All 260 78 Ind Cas 222, A/«Ians 
y Maula Bvx 

(1881) 1884 All K CO (CO). 5arayu{ JIaq y Khadtm Hussain ] 

7. (1887) 15 Cal 58 (05) 14 Ind App 148 5 Sar 92 12 Ind Jnr 9 R & J 99 
(PC) Jankt Kunuar y Ajtl Singh (The immoTable property could 
not hare been recovered nntil the deed of sale had been set aside, and 
It was necessary to bring a suit to set aside the deed ) 

(1916) AIR 1910 5Iad 350 (352, 351 302) 38 Mad 321 19 Ind Cas 690, 
Baja of Bamnad y Arunaehallam CAeffiar 
Halsbnry, Vol. 20, S 1745 


(1890) 14 Mad 20 (27), Unnt v. Kuneht Amma. 


Article 91. 
Notes 
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Article 91 
Note 3 


must be ajiidicial avoidance or cancellation of the instrument,® Such 
a suit \\ould be governed by this Article®^ If A does not institute 
such a Suit Tvithm the time prescribed by this Article, he cannot, m 
any other suit, claim any other relief inconsistent with the terms 
of the instrument® In other words, a suit for any relief which is 

8 (191C) AIR 1916 Mad 350 (369) 38 Mad 321 19 Ind Gas 596, Raja of 

Ramnad v ArunachaUam Chettiar. 

See also the eases cited iq Foot Note (7) above. 

8a (1916) AIR 1916 Mad 350 (362) 38 Mad 321 19 Ind Gas 596, Raja of 
Ramnad V Arunaehallam Chelhar 

(1910) 5 Ind Gas 497 (498) (All). Sa/dar Singh v Akbar Skah (The suit fell 
under S 39 of the S|)eci6c Relief Act, and Art 91 applies to it ) 

(1903) 27 Bom 560 (562) 5 Bom L R 633, Bakatram Nanuram v. Earsetji 
Jxuajishet 

(1916) AIR 1916 Cal 120 (123) 35 Ind Gas 284, Sansiram v. Secy of State 
(1921) AIR 1921 Cal 786 (789) 70 Ind Gas 525, Sarat Chandra v KanOi 
Lai 

(1890) 14 Mad 26 (27), Unm v Rnncfn Ammo. 

(1894) 18 Mad 189 (192) 4 Mad L Jonr 106, SriTengachariart RamaswanH 
Ayyangar 

(1909) 1 Ind Gas 719 (720) 32 Mad 72. Gotindasnamy Pillat v Ramaswamy 
Pillax 

(1890) 3 0 P E* R 182 (182), Sheosingh Lambardav t. Jey Lai. 

(5m also (1904) 6 Bom L B 925 (929) Wasanirao 7. Anandarao'] 

9 (1887) IS Cal 58 (65) 14 Ind App 148 5 Sar 92 12 Ind Jur 9 B <6 J 99 

(PC), Jankx Kvnuar V AjitStngh 

(1927) air 1927 Mad 255 (2C0) 99 Ind Cas 671, Yenkataramur t. 
Erishnammal 

(1889) U All 45C (459 460) 1889 All W N 109, Busan Ah 7 Rato (Suit 
by heir of Mahomedan donor for a share of donor’s probity by » 
declaration that the gift was jn7alid as having been procured from the 
donor by fraud and undue influence ) 

(1934) AIR 1934 All 507 (512) 152 Ind Cas 146, .VI Aetruniitssa v Straj 
Busatn 

. T o M. r,-J ^ «* V ill Dulavja 

by plaintifl on the 


908, Qastm Beg v 

Mi(hamni<i<I Zta Deg 

• lit, 

ta 
be 
is 
d. 

It iS harred ny limitation ) 

(1914) AIR 1914 Bom 59 (91) 38 Bom 449 22 Ind Cas 195, Jan Sluhnm 
madv DatuJnffer 

(1916) AIR 1916 Bom 130 (131) 41 Bom 347 39 Ind Cas 23, Naro Coyal 

T Paragon da 

(1935) A I n 193' — - - . - - - 

Ram Krif 
Instrumcn 
property b 
Article nc 
cribed b) 

(1937) AIR 1937 Cal 500 (504) 172 Ind Cas 755, Ja/ar AU v iiasman- 

lima Dili (Whera In a suit in recovery ol possession, there Is a 

, . . tt .i ,1.-^ „ift orsettlcmcnt, 

■ lent Is set aside ; 

ent, the suit ler 
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inconsistent such an mstnimcnt \vonld bo barred if filed after 
the i>cnod prescribed b> this Article Where, however, the relief 
claimed is not inconsistent with the instrament but is based on a 
cause of action with which the mstrumont has no concern, the suit 
\Tould not bo governed b> this Article Thus, wlicie A has executed 
a sale in favoui of IJ but B docs not get possession under it, A can, 
if B subsequently trespasses on the land, institute a suit against him 
for recovery of iiosscssion and the suit would not bo barred under 
this Article by reason of the fact that a prayer for setting aside or 
cancelling the instrument would bo barred under this Article 

In tho fourth case, the instrument cannot obviously be cancelled 
or set aside by A 

Wherc he is a third party 

Where A is not a party to an instrument, he cannot, except tn 
certain cases, get it set aside or cancelled Thus, where B executes 

(1333) AIR 1333 Cal 812 (813) 14G Ind C-»s 1010, Itadhxla Mohan v Han 
Bashi Saha 

(1902) 6 Cal W N 8C3 (864) Ckunder Hath Bose v liam Ntdk% Pal 

(1913) 18 Ind Cas 909 (071) (Cal) Stdhu Sahu v Oop» Ckaran Das 

(1903) 31 CjI 111 (129) 7 Cal W N 688, /latiwsfcicar Prasad Singh v 

Z<aeltmt Proshad Singh (Suit for recovory of property will be barred 
alter three yxarg ) 

(1891) 1891 Pun Re No 57, Chulam Jlasut v Ajabgul 

(1921) AIR 1921 Mad 394 (398) 66 Ind Cas 852. Selkupalht Atergal v 
Kuppusicaim Iyer 

(1905) 29 Mad 1(12) Poop Lai v Lalshmt Doss 

(1916) AIR 1916 Klad S50 (362) 36 tfad 621 19 Ind Cas 596, Paja of 
Ramnad v Arunachalam Cketttar 

(1908) 1 Nag L R 129 (182) Mt Tanlo v Qajdhar 

(1938) AIR 1938 Pat 69 (70) 173 Ind Cas 479, Gyan Prahash Das v Mt 
Dukhan Kuer 

(1930) AIR 1930 Sind 66 (68) 126 Ind Cas 737, Sorabji Muncherjt v 
Tarochand Ohanshamdas (Claim for t«tarD of purchase money on 
the ground that the sale deed was voidable for fraud and znicrepiesen* 
tation ) 

[See also (1920) AIR 1926 Cal 107 (169) 90 Jnd Cas 666, Fasluddin 
Muhammad v Khetra Ghorat J 

[But see (1892) 16 Mad 311 (314) 3 Mad h ^our 144 Sundara 
maiyan v Seelhammal (Where it was observed that Art 91 

(1886) 


Submitted wiong ) 

(189G) 22 Bom 1 (4), Ju^mohandas Vttndrau.andas v Pallonjee 
Eduljee (Do )] 

• ' «n nissa 

khan (11 Bom 76, 

(1900) 25 Bom 78 (81) 2 Bom L R 638 V%tha% v Ban (2J trespassing on 


Article 91 
Note 8 


be done is not clear ) 


Lim 89 
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Article 91 an instrument in favour of 0, A who is not a party to it and who does 

Note 3 not claim through either B or 0, cannot get it set aside or cancelled. 

The reason is that as between B and C it may be a valid and binding 
instrument In Unnt v Kuncht Amma,^* their Lordships of the 
Madras High Court quoted with approval the following observations 
of Turner, G J and Keman, J , in a previous unreported case — 

“If a person not having authority to execute a deed or having 
such authority under ceitain circumstances which did not exist, 
executes a deed it is not necessary for persons who are not 
bound by it to sue to set it aside for it cannot be used against 
them They may treat it as non existent and sue for then right 
as if it did not exist ’ 

But A may, if the instrument is likely to cast a cloud upon his 
title, get a declaration under Section 42 of the Specific Belief Act, 
1877 that the instrument is not binding upon him and cannot affect 
his interest He is however not bound to sue for such a declaration 
and his failure to do so wiU not affect the enforcement of his rights 
Even if m a suit to enforce such rights he prays for settin g aside or 

13 (1890) U Mad 26 (28) JJnntv Kvneh* Amma 
(1887) 10 Mad 213 (215) Pachamuthu v Chxjmappan 

(1921) AIR 1924 Mad 607 (607) 78 Ind Cas 661 Kanna Famkar v 

Nanchan 

(1888) 1888 PuQ Re 285 SamcTiand v Zlukammad Khan 
(1896) 1896 Puo Re Ho 75 p 231(283} dmir v Ml Altar unnissa 
(1895) 1895 Pun Re No 52 p 248 (263), Ho fig Konm BaKhsh v Jill Stgm 
Jan (12 Cal 69 Followed) 

(1902) 1902 Pun Re No 23 1902 Pun L R No 28, Nanai: v Devx Dttla 
(1915) AIR 2925 Lah 200 (202) 29 Ind Cas 199, Badhu Bam v 2Ieho» 

Sxngh 

(19‘’2) AIR 1922 Nag CO (Cl) 18 Nag L R 11 76 Ind Cas 884 Seth 

Sagttnehand v Lola CkkabtUram 

[See (1886) 1 0 P L R 75 (76) Seelaram Sadaskeo v Hxlu Patel 
(1912) 13 lod Cas 98‘» (984) 8 Nag L B 29 Bapu v Temsa 
(1892 96) 2 Upp Bur Rul 475 (477) Mo Te v Mo Po Nynn 
(1898) lOudh Cas 229 (231) Sughar Kuary Fhnljharx 
U898) 1 Oudh Cas 178 (180) IlUfat Hussain v Ut Zulfunmsa 
(Snit for possession governed by Art 91 if there is a document 
which plaintiff is bound to get cancelled ) 

(1912) 15 Ind Cas 819 (821) 5 Sind LR 240 Khanctandy Kodnmal 
(33 Cal 257 Followed )) 

14 (1890) 14 Mad 2G (28) 

15 (1906) 30 Mad 18 (20) 1 3Iad L Tim 412 Sanharan Naxr v Gopala Menon 
(1887) 15 Cal 409(421) 15 Ind App 37 22IndJnrl75 5 Bar 100 (P C), 

liax Kxshort Don ▼ D^endranaUi Sxrl ar 
(1883) 5 All 322 (323) 1683 AU W N 49 Sobha Pandey v Sakodra Pth* 
(1891) 10 All 73 (74) 1894 AH W N 1, Dm Dial y Ear Naratn 
(1688) 1833 Pun Re No 135, Bow Chand v Miiliaminod Khan 
(1637) 10 Mad 213 (215) Packamulhity Chxnnappan 
(1912) 13 Ind Cas 932 (984) 8 Nag L R 29 Dapw v Temsa 
(1904) 26 All COC (607, C03) 1904 All W N 138, Ga uja Qulam t TorcJ' ” 
Projfld 

IG (190C) 30 Mad 18 (20, 21) 1 Mad L Tim 412 Sanharan hair v Gor<if<* 

Mcnoii , 

(1634) C All 2C0 (2C2) 1884 All \V N 73 Ikranx Singh v Itilinm Ah (Suit 
for possession by aoction purchaser against fraudulent alienee of juug 
ment-debtor ) 
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cancelling such an instrument, the prajer will bo regarded as merely 
incidental to the reliefs which ho claims In Sat Ktshorc Dasst v 
Vehendranath Sircar,** the High Court of Calcutta had declared at 
the instance of a third partj that a deed of conveyance was void and 
had ordcrcil the same to bo cancelled Their Iiordships of tbo Privy 
Council held that this was erroneous and they observed — 

Their Lordshijis observe that the High Court has declared 
the deed of convojanco to bo void and that it bo cancelled and 
retained in Court It is not because a man convoys property to 
which bo 13 not entitled that the eonvojanco is absolutely void 


(18S3) 6 All 75 (70 77) 1833 All W N Umn Shankar t Kalita Prasad 
(Court auction purchaser suing for [tosscssjoo from alienee from 
judgment dchiar ) 

(1899) ‘’■> All 90 (93) 1899 All W N 189 iluha nmad Baqar v Mango Lai 
(Do) 

(1834) 1684 All W N 88 (69) Banuan Lot ▼ Bhagtean Din (Do ) 

(1890) 1S90 All V\ N 115 (117) Ajuha Btgamr Nanr Ahmad 
(1S6 ) 18S7 Bom P J 2C3 Shatk Sadodtn r Jiahimanbhat 
(1933) AIR 1933 Cal 81'> (813) 14G Ind Cas 1010 Itadhtka Mohan v Har^ 
Bath\ Saha 

(1916) K I B 1916 Cal 120 (123) 35 Ind Cas 284 Dansiram t Secretart/ of 
State 

(190^) 30 Cal 433 (137 433] Lanku Behan SAahit t Ersthia Gobtndo 
Joardar (Suit for possession ) 

(1902) 4 Cal L Jour 442 (467) Alamgtr Ehan y Samn nnessa Ehonum 
(1905) 1905 Pun Ro No 79 p 248 (250) 1905 Pua L H No 102 Earn 

iiuih ▼ Ear n Dad 

(1908) 1909 Pun W R No 6 Amtr Shah v Ifnsdor Shah 
(1916) AIR 1916 Lah 247 (246) 1916 Pan Re No 63 83 Ind Cas 043 

Sajjad AUy Muhammad Zul/tkar Ah Ehan (Art 91 is restneted 
to a suit between the parties to tboiDstrument or their predecessors lo 
interest and a plaintiQ is not bonnd to set aside an instrument not 
executed by h msclf or by bis predecessor id title ) 

(1931) 1931 Mad W N 950 (850) LotsMmsnoryono Ntfuaio v Madappayya 
(1914) AIR 1914 Nag 75 (77) 10 Nag I> R 133 26 Ind Cas 613 Bussatn 
V Bajaram 

(1922) AIR 1922 Nag 60 (61) 18 Nag I* R 11 "S Ind Cas 884 Sagun 
ehand v Chhabileram 

(1924) A I R 19-14 Pat 551 (551) 78 Ind Cas 705 3 Pat 575 /av Narayan 
T Dutta 

(1922) 65 Ind Cas 224 (230) (Pat) -4 MmI RaAmon r hahMohamed 
(1900) 3 Oudb Cas 105 (107) Stlal Stngh v Loe^man Ettar (Suit for 
passess oa not barred ) 

(1934) AIR 1934 Oudb 65 (55) 9 Luck 365 147 Ind Cas 910 Bam Bup v 
Court of Tf'ardi Balrampt r Estate 

(1913) AIR 1923 Rang 62 (83) 74 Ind Cas 164 M* San Ma Ehatng v 
Shtce Ba 

[See (1911) 12 Ind Cas 140 (145) (Lah) Umar 4h t Aman Ah } 

[See Also (igil) AIR 19i4 Lab 896 (397) 71 Ind Cas 822 Anm 
Khan\ Karsm 

(1916) AIR 1916 All 839 (340) S'* Ind Cas 930 Mt Bageshra t 
SheoEath ) 

17 (1684) 1864 All W N 88 (89) Banuart Lai v Bhagican Din 

(1934) AIR 1934 All 607 (511) 152 Ind Cas 146 Asxeunnxssa y Sxraj 
JIussaxn 

(1888) 1888 All W N 250 (257) Shte Sahat y Muhammad Askart (A in 
possession of property transferred to him by B — C the real owner 
suing for possession— Art 91 does not apply ) 

18 (1637) 15 Cal 400 (421) 15 Ind App 37 5 Sar 100 13 Ind Jur 175 (P C) 


Artiole 01 
Note 8 
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or ought to be cancelled or retained bj the Court It was 
unnecessarj to do more after declaring the plaintiffs’ right than 
to declare that defendant No 1 had no right to take possession 
of, or to transfer anj part of the propertj mentioned in the will, 
and that the deed passed no right in any part of such property 
to the defendant No 2 ” 

The exception referred to abose has reference to cases such as 
those falling under Section 53 of the Transfer of Property Act, 1882, 
and to cases of Hindu leversioners at whose option an alienation by 
a Hindu widow is \oidab1o (See Notes 4 and 14 tnfra ) 

4. Alienation by Hindu vidowi — An alienation bj a Hindu 
widow 13 not a void transaction, but is onlj %oidabl 0 at the option of 
the reversionarj heir * But, though it is a voidable instrument the 
reversioner is not bound to institute a suit to set aside or cancel the 
same before he can claim the relief which he wants * He may elect 
to avoid it without the intervention of the Court In Btjoy Gopal 
Nulcerjee ^ Krishjia Mahtsht Debi,^ where a Hindu widow had 
executed an tjara lease of her husband’s property and, after her 
death, the reversioner sued for a declaration that the lease was inope- 
rative against him since her death and for khas possession, and it was 
contended that the reversioner not having sued within the period 
prescribed by this Article for setting aside the alienation, tbe suit 

Note 4 

1 (1900) 34 Ind An* 87 (91, 92) 34 Cal 329 0 Bom L R 602 11 Cal W N 
424 S Cal L Jour 834 2 Mad L Tim 1S3 17 Mad L Jour 154 
4 All L Jour 329 (P C) Dijoy Oopnt v Kr\shna Mahtshi Dehi 
(1897) 25 Cal 1 (8) 24 Ind App 1C4 1 Cal W N 488 7 Mad L Jour 127 
7 Bar 194 (PC) Modhu Sudan v liookt (The rerersioner may affirm 
it or repudute it ) 

(1909) 3 Ind Cas 78 (79) (Cal) Atjlior* i’ul v Bhushax Skwya 

(1924) ) 48 Bom 411 TOindCas 

^ 337 (344) 1902 Pun L B 

No 110 Mi Alar AaKr v Sardar Sohan Stngh (It i* 

(1901) ■ (B 

, This 


2 (1905) S3 Cal 257 (209 270) 9 Cal W N 030 1 Cal D Jour 408, Barthar 
0]ha V Dnsaraiht Ifura 

(190C) 3 Nag L n 35 (40) iltiand Pao v Bansviath 
(1901) 8 Cal W N 802 (604) Narmada Deb\ v Soshthhitsan Bit 
(1900) 81 Dom 1 (4) 8 Rom L R 075 Pandurany v Keshav 

Baghuttalh 

(1925) AIR 1925 Bom 9 (11) 48 Bom 054 64 Ind Cas 374, Ilanamgotrda 
Skidgotcda^ Irgouda Shugouda 

'adhoOtr 

■ ■ • • ■■IT March 

• • • • • ■ ■ 833, Chajju ^fal 


See aleo the cavs cited in Foot Note (1) 

1 (1900)31 Ind App 87 (91, 92) 84 CM 329 0 Bom L R f02 11 Cal W N 
421 5 Cal L Jour S34 2 Mad L Tim 133 17 ’'Iid L Jour 151 
4 All 1. Jour 329 (I* C) 
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was birred b> limitation, their Lordships of Iho Privy Council 
obecrvctl as follows — 

“ \ Hindu widow 13 not a tenant for life, but is ouner ol her 
husband's proixirty subject to certain restrictions on alienation 
and subject to its dciolving u]ion her husband’s licirs upon her 
death But she may alienato it subject to certain conditions 
being complied with Her alienation is not, Ihercforo, absolutely 
aoid, but it IS prttna facie \oidabIo at tho election of the rover* 
sionar> heir Ho ma> think fit to affirm it, or ho may, at his 
pleasure, treat it as a nullity without tho lotorvontion of any 
Court, and ho shows his election to do the latter by commencing 
an action to rcco> er possession of tho pro|>erty Thoro is, in fact, 
nothing for tho Court cither to sot aside or cancel as a condition 
precedent to tho right of action of tho reversionary heir It is 
true that the appellants prayed by their pUmt a declaration that 
tho tjara was inoperative as against them, as leading up to their 
pray cr for delivery to them of khas possession But it was not 
necessary for them to do so, and they might have merely claimed 
possession, leaving it to the defondaots to plead and (if they 
could) prove the circumstances, which they relied on for showing 
that the tjara or any derivative dealings with tho property were 
Dot.m fact, voidable, but v, ere binding on the reversionary heirs ” 

5. Alienation by guardian. » There was no Article corres* 
ponding to the present Article 44 in tho Act of 1871, and Article 
44 of tho Act of 1877 was restrictcil to suits to set aside sales by 
guardians A suit, consequently, beforo the Act of 1877, to set aside 
any transfer by the guardian, and a suit after tho Act of 1877 
to set aside any transfer by the guardian other than a sale, were 
held g<3iern«?d by the provision corresiKJodrng to this Article * 

The present Article 44 covers all cases of transfers by guardians 
and being a special provision, this Article will not apply to cases 
falling within the special provision 
See Notes to Article 44 ante 

6. Alienation by coparcener in Joint Hindu family.— A and S 

are DiemhoTs of a joint Hindu famiiy goremed by tho Mitakabara 
law A alienates family property to X not boing a party to tbo 
transaction, cannot, on the principles stated in Note 3 ante, get it 
set aside or cancelled, but may sue either for a declaration that it 
13 not binding on him and does not affect his interests,^ or may sue 

Note 5 

1 (1691) 19 Rom 593 (C02) Chattiirappa V Danata (Partition ) 

(1901) 1901 Pun Re No 23 Page 93 (94) 1904 Pan E R No 107, J/oN Stitj/i 
y Ghasita Stngh (Mortgage ) 

Note 6 

1 (1913) 20 Ind Gas 147 (143, 149] (Ondb). i!a{;&u6<ti’ V MaheshGir 
(1912) 13 Ind Gas 547 (548) (Oadh), EinJa Prasad y Gaya Prasad Singh 
(1921) A I R 1924 Oudh 120 (123) 27 Oudh Gas 140 77 Ind Gas 329, 
Dicarha Prasad y ilt TlamDci 


Artiole 91 
Notes 
4-6 
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for any other relief to v^hich he is entitled, ignoring the transaction 
by A and the suit would not be barred by reason of the fact that 
he had not sued to set aside the transaction within the period 
proscribed by this Article* Even where B asks for the setting aside 
or cancellation of the transaction by A, the prayer i\ill be regarded as 
merely one for a declaration ancillary to the other reliefs claimed 
This Article would not apidy to such cases * The abo\6 principles 
would apply even though A is the father or the manager of the 
family * 

7. Alienation by lambardar. — The position of a lambardar 
with reference to his co-sharers m the matter of alienation cannot be 
well pVt higher than that of a manager of joint property of a Hindu 
family. On the principles stated m Note 6 ante, a co sharer is entitled 
to sue for a declaration that an alienation by the lambardar is not 
binding on him and such a suit would not be barred by this Article ^ 

8. Alienation by karnavan of Malabar tarwad. — The 
principles stated m Note 6 ante would equally apply to alienations 
by the karnavan of a Malabar tarwad This Article «ould not 
apply to a suit by a member of the iarxiad for recovery of property 
alienated by the karnavan^ or for a declaration that such alienation 
IS not binding on him * 

9. Alienation by member of Aliyasantana family.— Oq the 
principles stated in Note 6 ante it would follow that where one 
member o! an Aliyasantana family has alienated family property, it 
IS not necessary for the other members to set aside or cancel the 
alienation made They may ignore it and sue to recover the property 
so alienated This Article has no application to such cases ^ 

“2 (1915) AIR 1915 Nag 53 (55) 32 lod Gas 242 12 Nag L E 12 , Asaraw t 
Balansingh 

(1000) 1 Ind Oas 670 (674) (Oat) Eantvart Lai t Shea Sanlcar Mtsser 

3 (1894) 16 All 73 (75) 1804 All W N 1, Dm Dml t Sar Naratn 

(1910) G Ind Cas 841 (842) (All) iXuktabal Singh v Haran Smgh 

(1915) A I B 1915 All 113 (114) 27 Ind Gas 687, Kalyan Singh v Pilai tier 
Singh (Possession also asked lor— Article 144 applies } 

4 (1901) S Bonv t R 682 (694) Batiea>Urao7 BaTOkrisliaa (Father) 

(1922) A I E 1922 Dali 330 (387) 68 Ind Cas 731, Sunder v Shtainan 

(Manager ) 

(1915) A I E 1915 Lah 200 (201 202) 29 Ind Cas 199, Itadhu Ham v Mohan 
Singh (Do ) 

Note 7 

1 (1921) AIR 1921 Nag 74 (76) 17 Nag L R IC9 64 Ind Cas 776. Ai(»l» 

V Chandar Singh 

Note 8 

1 (1690) 14 5Iad 26 (26), Utm* v Kunchi Amma 

(1690) 14 Mad 101 (102), Anantan v £^anlaran 

(1924) AIR 1924 Mad COT (607) 78 Ind Cas 564. ATamia Pantkar r 

Manehan 

(1914) A I n 1914 Mai 445 (446} IS Ind Cas 537 (58S) 37 Mad 420, 
Mandolh 7 «fil Chappan x P«f/inupMra;/tl Tlanu 

2 (1692) 16 Mad 139 (139) PuraUnv Panalki 

Note 9 

1 (1914) 4 I B 1914 Mad 693 (700) 24 I 0 210, Kiinhanna r Ttmmaju 
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10. Transfer by mohunt of mutt or trustee of temple. — 

Tho mohunt of a mutt or tho trustco of a tcmplo docs not claim 
through his i)redcccs«;or in oOlco and is thcrcforo not a ' party ’ to an 
alienation made b> his predecessor in office Where such alienation 
13 not binding on tho mutt or tho temiJo, tho succeeding mohunt or 
trustee maj ignore tho alienation and suo for possession or other 
appropriate relief Such a suit uoold not be barred bj this Article 
which does not applj to such cases * Seo Note 3 ante 

11. Alienation by sonless proprietor in the Punjab.— Tho 
ixisition of tho reversioner of a childless mate proprietor m the Punjab 
IS analogous to that of tho reversioner of a Hindu widow having an 
interest in her husband s propertj for life * Where such proprietor 
has alienated property, the reversioner cannot, in tho lifetime of tho 
proprietor, bring a suit to set aside or cancel the alienation * But ho 
can suo for a declaration that such alienation does not afiect his 
interests ’ He is not, however, bound to sue for such a declaration, 
and 13 not precluded from suing for {tossessioo on tho death of the 
alienor within the period prescribed for such suits * 

12. Alienation by executor or administrator. — A legatee 
under a aviU does not claim through tho executor appointed under 
the will Whore the executor makes an alienation of the testator’s 
property, tho legatee not being a partj or a person claiming through 
a party to the instrument of alienation, cannot and is not hound to 
sue to set aside or cancel tho ahenation He can suo for a declaration 
that the alienation docs not affect his interests, or simply treat it 
as not binding on him and sue for tho recovery of the property 
bequeathed to him In cither case this Article has no application. 
In Ganapatht Iyer v Sivamafa*,* where a legatee sued to recover 
certain property which had been alienated by the executor, the High 
Court of Madras obserxed as follows — 

We do not think that the plaintiff could not succeed in 
recovering the protierty without setting aside the alienation 
The alienation was not one made by him or bj any one from 

Note 10 

1 (1920) A I R 1929 Lah 810 (817) 122 Ind Cas 47C Halhra Das v Copal 
Ifalh (Alienation by mabant ) 

(1915) AIR 1915 Mad 1190 (1190 1197) 39 Slad 450 29 lod Cas 1, 

I^arayanan v Laxtnanan (Alienation by trustee } 

(1890) 21 Cal 77 (82) Sheo Shankar Gtr x Bam Sketcak Choicdhrx (Do) 

Note 11 

1 (1903) 1903 Pun Be No 50 1903PnnLRNo 93 (P B) Dheru v Sidku 

(Per Chatterji J ) 

2 (1903) 1903 Pun Re No 50 1903 Pan L R No 93 (P B) Dheru t Sidhu 

3 (1903) 1903 Pun Ra No 60 1903 Pan 1, R No 93 (P B) Dhera v Sidhu 

■ idhu 

• L R 

huie 12 

1 (1012) 17 Ind Cas 4 (5) 36 XIad 575 


Article 91 
Notes 
10—12 
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Article 91 
Notes 
42—14 


whom he claims tho property as heir The executor’s ahenation 
would be binding on tho plaintiff if it ^va3 valid, if it was not, 
it would have no effect as against him It cannot be held to be a 
transaction binding on him until he set it aside, although, no 
doubt, he could ratify the net done by the executor No autho 
ntj has been cited in support of the application of Article 91 in 
such a case ’ 

"Where an administrator sells property without the leave of the 
Court, the heirs can treat the sale as not binding on them and sue 
for possession This Aiticle would not apply to such a case ® In the 
undermentioned case* it was held that such a tiansactiou being a 
votdable one at the instance of the party affected, the heir is bound 
to set lb aside under this Article befoie he can claim any other 
relief It is submitted that this view is not coirect The heir is not 
a party to the instrument, nor does he claim thiough the adminis 
trator who is a i>arti to the instrument On the principles stated m 
Note 3 an(e, he is not bound to sue to avoid the same even though 
the transaction nia> be a voidable one 

13 Alienation by Court of Wards on behalf of disquali- 
fied proprietor. — The iiosition of the Couit of Waids is that of a 
guardian of the disqualified i>ropnetor An alienation by tbe Court of 
Wards, like an alienation by tho guardian of a minor, would, in law, 
be an alienation by tho disqualified propiiotor himself and would 
tbeiefore bo binding uiion him until it is set aside in proper proceed 
logs A suit to set aside the alienation by the Court of Wards would 
be governed by this Aiticle * Aiticle 44 will not applj, inasmuch as 
a disqualified pioprietoi is not a minor and as that Article applies 
only to cases of minors Whei-o however, tbe alienation by the Court 
of Wards is a totd transaction, there is no need to set it aside and a 
suit by tho disqualified pioprietor for appropriate lolicfs will not bo 
baned merely by reason of the fact that a suit to set aside tho aliena 
tion was not brought within tho period prescribed by this Article * 

14. Alienation voidable under Section 63 of the Transfer of 
Property Act. — A transfer by A in favour of B with intent to defeat 
or delay tho creditors of A is, under Section 53 of the Transfer of 
Property Act, voidable at tho option of any creditor so defeated or 
delayed This is an exception to tho general rule that a third party to 
an instrument cannot get the same set aside or cancelled but can only 
sue for a declaration under Section 42 of the Specific Belief Act that 

2 (1919) AIR 1919 Low Bor 53 (55) 9 Low Bur Rul 180 60 Ind Cas 321, 
Ma Ifyi V« V lawj JUyal 

g (1927) AIR 1927 Rang 160 (187) 5 Rang 2CC 103 Ind Cas 201 Ma 
T llaDum 

’ Note 13 

1 (191C) \ I R191C Cal 101(105) 38 Ind Cas 818 Kuannnni Stn-^ha v Man/ 

l/i Murta 

2 (191C) A I R 19ir C»1 IW (ICC) saindCisSlS Kuarmam SingJia v » u«/ 

Wi VtiTta 
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tho instrument is not binding uiton him A suit to ad;udgo tlio instru 
ment voidable would bo clcarlj ono within Section 39 of tho Specific 
Belief Act and would consequently be go>crnod by this Article Tins 
IS tho MOW of tho High Court of Allahabad in Taivangar Ah v 
Kura Voi* Tho High Court of Madras* ond tho Chief Court of 
Oudh’ ha\o however, held that such a suit would bo go%orned by 
Article 120 It is submitted that this mow docs not scorn to bo sound 
on principle 

16. Alienation by minor aa major — Salt for possession after 
majority. — An instrument executed by a person as a major but who 
on that date was really a minor, is \otd and inoperative against him 
He IS therefore not bound to sot it asido but can suo for jiosscssioo 
within the ordinary period limited for such a suit This Article does 
not apply to such a case ^ 

16 "Instrament,” meaning of. — An instrument is a formal 
legal writing for example a record, charter, deed or agreement * It 
includes an award* but not a decree’ It has been held by their 

Note 14 

1 (1881) 3 All 394 (39C) 1881A1UVN2 

S (1867) 10 filad 213 (215) Pachamuthu t Chtnnafpan (It was observed 
that the instruneat would bo operative between tbe actual parties 
But 8 S9 ol the Spocide Relief Act was not relerrcd to ) 

(1907) so Mad 402 (404)^ 17 Mad L Jour288 2MadL Tim 860 Sundar 


$ (1931) AIR 1931 Oudh 333 (339) 132 Ind Gas 5l 7 Luck 131 Parkath 
Nara\nv Birendra PikramStngh (Tbe ground on which tbe deci 
Sion proceeds is that Art 91 applies only to parties and pnvtes to the 
instrument This has been shown to be incorrect in Note S ante 
Further the document m tbe case was » sham document and there 
foro a suit for a declaration that it was sham would not be governed 
by Art 91 ) 

Note 15 

1 (1918) AIR 1918 Bom 16S (193) 42 Bom CSS 47 Ind Cas 581 (F B) Nara- 
tagauda^ Ckauagauda 

Note 16 

1 Wharton s Law Lexicon 

2 (1925) AIR 1925 P 0 210 (221) 52 Ind App 205 89 lad Cas 773 5 Rang 

160 (P C) Kirktcood v Maung Sin 

(1901) 23 All 383 (391) 28 Ind App 111 5 Cal W N 585 11 Mad L Jour 
149 3 Bom L R 311 8 Sar 27 (P C) Ja/rt Bigam v Syed Ah 
(Assumed ) 

(1900) 25 Bom 10 (16 19) 2 Bom LR 907 VulUy Muhammad y Dattu 
bhoy Ilaisam 

(1927) A I E 1927 Lah 172 (I?®) 100 lod Cas 590 Nidkan Stngh v 
E D Sassoon & Co 

(1904) 1 Nag LB 129 (132) Vt Tantor Gajadhar 

(1892 1690) 2 Upp Bur Rul 4 5 (477) VaTty ilaPoEyin 

[See also (193‘>) AIR 1932 Sind 137 (142) «6 Bind L R 111 140 Ind 
Cas 724 ATaromafts^h t iTussatnafisAah } 

3 (1905) 8 Oudh Cas 191 (192) Dirarkay Sahk 

(1930) 164 Ind Cas 501 (505) O'* Cal C12 Nsbaran Chandra v Matilal 
Shaha 


Article 91 
Notes 
14—16 
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Article 91 Lordships of the Privy Council that this Article has no application 
Notes to the ease of a will * And this view has been followed in a number 

16 — 19 of cases ® It was held m the undermentioned case® that an entry m 

wajth ul arz does not require to be set aside by a suit subject to a 
limitation reckoned from the date of the instrument Where there is 
no instrument at all m question, this Article will not apply ^ 

17. “Plaintiff.*’ — -The word “plaintiff in the third column of 
the Article would include any person from or through whom a plain 
tiff derives his right to sue ' See also Notes under Section 2 clause 8 

18. Disability of plaintiff — Extension of time — Where the 
plaintiff 13 under a disability at the time when his right to sue 
accrues he is entitled to bring the suit withm the same period after 
the disability has ceased as would otherwise be allowed from the 
time prescribed therefor in the third column of the Article ^ 

19. Onus of proof. — Where a smt or application is, on the face 
of It, barred, it is for the plaintiff to satisfy the Court that there are 
circumstances which would prevent the statute from running ^ It has 
been held by the Court of Judicial Commissioner of Nagpur* and the 
High Court of Calcutta* that where, under the Act, time does cot 

(1022) A I R 1922 Lab 166 (167) 2 Lab 16i 62 Lid Cas 794 3\ia. S%ngh 
7 Man Singh 

4 (1695) 23 Cal 1 (10) 22 tod App 171 6 Bar 627 (P C) Sajtd Ah 7 Ibai Ah 

6 (1903) 1903 Pao Re No IS4 page 610 (612) 1903 Pan W R 199 Jahan 
Lhan 7 Shakamad 

(1909) 4 Ind Oaa 923 (929) (Lab) Mt Gauhar Rt&t 7 GAiilam Muhammltd 

(1926) AIR 1920 Lab 635 (635) 96 lod Cas 835 J'lros 7 Sultan 

(1901) 4 Oudb Cas 6 (14), il/arta<I Euar v Aat^a SaXhsh Singh (23 Oal 1 
(PC) Followed) 

(Wll)12IndCaa49(51)(Lab> VurodR>l-»7 KhadmEaisam 

[But see (1892) 19 Cal 629 (684) Makabir Prasad Smgh v Ilurnhur 
Pershad Naratn Singh 

(1895) 1895 Puo Bo No 62 Safis Karim Bahsh 7 Vt Begam Jan 
(Assumed )] 

6 (1866) 1 Agra 233 (234) Bhola Singh 7 Bulraj Singh 

7 (1919) AIR 1919 Low Bur 53 (55) 9 Low Bur Rul 186 50 Ind Cas 334, 

Ma Nt/i Ma t Aung Uyat (Oral salo } 

(1882) 1832 AU W N 173 (174) Jatpal Singh v Mala Bakhsh (Suit for 
declaration that land lo irait was Qot mortgaged to defendant ) 

Note 17 

1 (1930) AIR 1930 Bom 545 (552) 64 Bom 837 127 Ind Cas 897, Shankar 
bhai7 BaiShiv 

(1921) A I R 1921 tied S94 (399) 68 Ind Cas 352 BajarajeswaraStthiipathi 
7 Euppu$ami 

Note 18 

1 (1907) 1007 Pan L R No 29 1907 Pun W R No G, Pelah Muhammad 7 
Foja 

Note 19 

1 (1923) AIR 1923 Oudb 254 (S64) 74 Ind Cas 617 Yagub Beg v Basul 

2 (190C)2NogLR9S(100),rfln/<»T Oajadhar 

(1025) AIR 1935 Nag 393 (400) 89 Ind Cas 625, Ounabni r MotiM 

(2 Nag L R 03 1 ollowcd } 

3 (1921) AIR 1921 Cal 131 (138) 69 lad Cas 4tC Etbran Chandra ilukerjee 

7 BtrvpamaDebi (17 Bom SH (P C) lollowod) 
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begin to run unless and until tho iilaintilT has knowledge of coitam 
facts, tho onus of proving tho knowledge of facts at a date anterior to 
that admitted bjr tho plaintiff lies on tho defendant Tho High Court 
of Madras has dissented from this view * 

20. Starting point. — Timo, under this Article, runs from the 
dato "when tho facts entitling tho plamtilT to have the instrument 
cancelled or set aside become known to him ' * In other words, two 
conditions are nccessarj to bo Eatisficd before time begins to run, 
namely — 

1 there must bo facta in existence entitling the plaintiff to 

have tho instrument cancelled or set aside, and 

2 he must become aware of such facts Tho knowledge may be 

that of the plaintiff or of his agent Tlio reason is that the 
law imputes to tho princi|ial tho knowledge of tho agent * 
Suti to set aside tnstruvients for fraud 
In the case of instruments voidable on the ground of fraud, it is 
the fact of fraud that entitles the plaintiff to get the instrument 
cancelled or sot aside, and such fact exists on the dato of tho instru- 
ment Itself but the plaintiff may become aware of such facts at a 
later date In such cases time will run only from the date when the 
plaintiff becomes aware of the fraud ^ Id Tatcangir Alt v Kura 
Malf A fraudulently transferred his property to B with intent to 
defeat or delay his creditor C, and 0 was aware of the same at the 
date of the transfer Ho had then filed a suit on bis debt but a 
decree was passed subsequent to the date of the transfer It was 
held that time ran from tho date of tho decree and not from tho date 
of the plaintiff s knowledge of the fraudulent transfer Tho Court 
observed that the words ‘ when the facts entitling tho plaintiff to 
have the instrument cancelled or set aside become known to him" 
must be construed to mean "when, having knowledge of such facts, a 

4 (1921) AIR 1921 Mad S94 (999) 68 Ind Gas 352, Fiaja Ilajeswara Sethu 
jiathi Atergalr Kuppusami Iyer 

Note 20 

1 (1831) 3 All 846 (84S) 1831 All W N 95, Bhawan* Ferehad S\ngh v 
$har Fraead iliir 

(1924) AIR 1921 All 370 (871) 46 All 2C0 78 Ind Oas 222, Ml Mulant 
T Mania Bahsh 

(1923) A I B 1923 All 53 (62) 45 All 169 69 Ind Gas 971. Udxl h’araxn 

Singh X liandktr Singh 

(1909) 2 Ind Gas 625 (626) (All), Manram Sxngh v Bhola Singh 
(1902) 4 Bom L B 146 (153) Shetkh Ismail v Amr Hilt 
(1927) A 1 B 1927 Oudb 029 (629) 106 Ind Gaa 903, Tirbhuwan Dal v 
Someshar Dal 


• ngo 

ran 

2 (1902) 25 All 1 (17) 29 Ind App 203 4 Bom Ei B 632 C Cal W N 619 8 

Bar 310 (P C), Bampal t Balbhadar 

3 (1897) 1 Cal W N (Notes) 257 (258) RalHnwidm t Karannessa 

4 (1831) 8 All 891 (396) 1831 All WN 2 


Article 91 
Notes 
19—20 
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Article 91 cause of action has accrued to him, and he is m a position to main- 

Note 20 tarn a suit ” In Subramattia Miidalt v Kuppammal,^ where in 

pursuance of a fraudulent document the defendant attempted to take 
IMSsession of the proi»ert> conveyed, it %\as held that the cause of 
action arose when he attempted to take ixjssession, that therefore 
time ran fiom that date and not from the date when the plaintiff 
became aware of the fraud It is submitted that the two last cited 
decisions are not correct on pnnciple It is not permissible to lead 
words into the provisions of a statute which aie not found therein 
Further, the assumption that the cause of action for setting aside an 
instrument for fiaud does not atise until in the hrst case a decree is 
obtained and in the second cose when the defendant attempts to 
to take ixasession, does not seem to be correct 

Suit to &tt a&ide instrument for want of consideration 
Where an instrument executed by the plaintiff to the defendant 
IS not supported by consideration, the fact that would entitle the 
plaintiff to set it aside is the want of consideration This fact exists 
on the date of the instrument itself The plaintiff must also neces- 
sarily, even on the date of the document itself, be awaie of the said 
fact Limitation under this Article would, theiefore, run in such a 
case from the date of the execution of the instrument ^ 

Suit to set aside instrument on the pround of undue influence 
The fact of undue influence which would entitle the plaintiff to 
sue to cancel or set aside an instrument voidable on the ground of 
such influence, exists on the date of the instrument itself But the 
plaintiff may be aware of this fact on the date of the document 
Itself or may become aware of it later on If he is aware of it on the 
date of the document itself, time under tins Article, will run from 
that date ^ If he becomes awaieof it later on, time will run from that 
date ® The fact that the undue influence continued till a later date 
than the date of knowledge will not postyiono the starting point In 
Someshtvar v Trtbhawanf thejr Lordships of the Privy Council 
observed as follows 

“The error into which the Chief Court fell, in their Lordships’ 
opinion, IS that they thought the three years permitted by the 

6 See (1916) AIR 1910 Mad 851 (851) 31 Ind Gas lOG (28 Mad 319 10 Mad 

311 and 25 Bom 78, Eolloned The case was one of an instru 
tnent voidable for fraud ) 

e (1915) AIR 1916 All 212 (213) 37 All 040 29 Ind Gas 908, Qnsim Beg v 

Muhammad Zta Beg 

7 See (1905) 29 Mad 1 (11) Hoop Laul v Lakshvnt Do$i 

(1929) AIR 1929 Oudh 07 (70 71) 4 Luck 270 114 Ind Gas 600, 

Bam Sumran v Sarjoo Penhad (It was admitted that the facts 
were known to the pluntiO on tho ditc of the instrument itself ) 

8 See (1921) AIR 1921 Afad 394 (399) 08 Ind Cas 952, Baja Bajciwara 

Selhtipafht Itergalr Kuipusami Itjer 

(1910) A I R 1916 Mad 850 (352) 88 Mad 821 19 Ind Cas 690. Baja 
oj Jlainnady Arunachnltam Cheltiar 

9 (19J4) A I R 1934 r C 180 (1S4) Cl Ind Ann 221 9 Luck 178 149 Ind Cas 

480 (A I R 1931 Oodh 81, Rncrv^l ) 
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Limitntion Act began to run not from the iliscovorj of tho 
l)lainti(T of tho true nature of tho deed which ho had signed hut 
from the date \\hcn ho escajod from tho influence b> which 
according to tho idaintiff ho was dominated It suffices to 

saj that for tho doctrine of tho Chief Court thoir Lordshii»s aro 
unablo to find an> sufficiont justification ' 

The undermentioned cases'® holhng a contrary opinion aro in 
view of tlie Privj Council decision no longor good law 
Suit to set aside an anard 

Wliero tho plaintiff and his guardian wore aware of the facts 
entitling the plaintiff to set aside an award it was held bj their 
Lordships of the Privj Council that tho plaintiff must prove that be 
attained majoritj within threo jeara of the suit and that time ran 
from the date of the award and not from the data when the Court 
refused to file it “ 

It has been held in some cases that time will run only from the 
date when facts which arouse tho apprehension of the plaintiff that 
the instrument if left outstanding would cause him serious mjurj, 
come to his knowledge Thus m tho undermontioned cases,'* time 
was held to run from the date of the registration of the instrument 
as having gnen rise to the apprehension of the plaintiff In the case 
cited below where a sham document had been executed m favour 
of the defendant it was hold that tiroo ran from the date when the 
defendant began to set up a claim to the property comprised in the 
document The defendant a setting up tho claim was regarded as a 
fact which gave rise to an apprehension on the part of the plaintiff 
such as IS referred to in Section 39 of the Si*ecific Belief Act It is 
submitted that tho said view is not correct It would practically 
enable the plaintiff to choose his own starting point by alleging that 
certain facts alone aroused his apprehension and not others 

In Sheshrao v Maroti^* it was held that time ran from the date 
when the right to sue for jiossossion accrued to the plaintiff The case 
was one of a reversioner suing for possession of the property alienated 
by a Hindu widow It was assumed (and this as has been shown in 

10 (1934) AIR 1934 All 507 (512) 152 Iii4 Cas 14C Atuunnxssa v Siraj 

Iluisatn 

(1932) AIR 1932 All C3 (G4) 135 Ind Cas 232 Deo Singh v 311 Ham 

Di laiyo 

(1918) AIR 1918 Mad 400 (401) 43 Ind Cas 164 Haja of Bamnad v 

Hajagoiiala lytf 

11 (19‘>5) AIR 1925 V C 21G (221) 89 Ind Cas 773 5 Rang 18C 52 Ind App 

2G5 (P C) Ktrktcood v Vaung Stn 

12 (1919) AIR 1919 Mtd C79 (079) 47 Ind Cas 603 Batas indaram Panduim 

Filial V Anffiimnla n Chetluir 

(1917) AIR 1917 Oudh 188 (190) 39 Ind Cas 4SG Ah Virta Beg v Hasan 
Baza Khan (IN here an Instrument cannot take effect until it is 

> - j C 1" r-, e T> » 


14 (1920) AIR 19^0 Nag 239 (‘’l*’) 55 Ind Cas 407 


Article 91 
Note 20 
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Article 91 Note 4 supra, 13 not correct) that the leversioner was bound to set 

Note 20 aside the instrument but that time ran from the death of the widow 

It IS submitted that the decision 13 not correct. 


Article 92 


Q2.,^ To de- 
clare the forgery 
of an instrument 
issued or regis- 
tered. 


Three years. 


When the issue or 
registration be- 
comes known to 
the plaintiff 


Synopsis 

1. Legislatire changes. 

2. Scope of the Article. 

3. “Issued.** 

i. Starting point. 


1. Legislative changes. — Article 93 of the Act of 1671 ran as 
ioUows — 

*'To declare the forgery of an 
instrument, issued or regis 
tered or attempted to be 
enforced 

Under the Act of 1877, this Article was split up into two Articles, 
namely 02 and 93. and the date from which time was to run in the 
case of an lastrumcnt issued or registered was fixed as the date when 
the issue or registration became known, to the plainttff, while m tba 
case of an instruroont attempted to bo enforced, the terminus a quo 
was as before the date of the attempt 

The present Articles 92 and 93 are the same as the corresponding 
Articles of the Act of 1877 

2. Scope of the Article. — The Article applies only to suits 
where the main reltef asked for is the declaration of the forgery of 
an instrument ^ A party who challenges a document as a forgory is 

# Act of 1877, Article 92 

Same as above 
Act of 1871, Article 93 
See Note 1, legislative Changes 
Act of 1859 

No correspooding provision 

Article 92 — Note 2 

1 (1893) 1C Bom ISC (189 J90) 1801 Bom P J 79, v Airparan 

IXij, 

(1693) 1C Slad 311 (311) 3 Mad I, Jonr 144 StinderarA v Sithammal 

(1903) 23 ^lad 339 (343) iJarayanan ChtUy y Kannammat AcM 


Three years 1 The date of ttha 
I issue, registration 
or attempt " 
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under no obligation to suo for a declaration that it is a forger) ^ Ho 
can Ignore it and ] ra) for a substantial relief or ho can ask for a 
declaration and also for a substantial relief This Article will not 
a]il) to such eases ^ The reason is that the declaration is only a 
suiiscrtienf or merely ancillary relief and not necessary for the 
granting of the substantial relief prayed for* Thus uhore the suit is 
substantial!) to obtain the declaration of title to certain lands and it 
Is not necessary to hare stated anything about the util set up by the 
defendant being a forger) this Article uill not apply o\ en though the 
suit may imolve the determination of the genuineness of the will ® 

3 “Issued " — It was held in the undermentioned case that a 
will which uas concocted could not be said to have been issued 
within the meaning of Article 92 * In Hum Dhushan Mukerjee v 
XJvendra Lai MvXerjee * where an unr^stered anumatipatra (deed 
of permission to adoj t) was attacked as a forgery it was held by the 
Priv) Council that the word issued was intended to refer to the 
kinds of documents to which people common!) api ly that term m 
business and that it has no aj plication to an instrument such as a 
power to adopt 

4 Starting point —Time runs under this Article from the date 
when the issue or the registration becomes known to the plaintiff 
A mere attempted registration of the document does not give any 
starting point ^ As to whether an attempt to get a document regis 
tered is an attempt to enforce the document within the meaning 
of the next Article see Notes tberonnder The words issued or 
registered in the third column of the Article m the Act of 1871 
were held to mean that if the document was issued then time ran 
from the date of issue and that if the document was registered then 

(1914) A 1 B 1914 Bom S9 (90) 38 Bom 449 23 Ind Cas 195 Jan Mahomed. 

Abdulla Datuy Data Ja ffar 

(1927) AIK 1927 All 82G (027) 103 Ind Cas 287 Ml 2fttradan v 

Baghunandan Prasad 

2 (1918) AIR 1918 Had 1198 (1199) 37 Ind Cas ei** T enkamma ▼ Ifara 

stmham 

(1912) 17 Ind Cas 604 (50G) (Cal) Nagendra Lai t 5rtmalt Jiaja 2J»5» 

3 (l918)A IB 1918 Mad 1198(1199) 37 Ind Cas C42 T enkamma -e Kara 

s mham 

also (1676) 2 Cal L B 10 (12) Tnlocha t ▼ Nobokxshore 
Ghutlack ] 

4 (1892) 16 Dom 186 (ISO 190) 1891 Bom P J 79 .d6dul Rahim t Rsrparam 

[See alto (1892) 16 Mad 311 (314) 3 Mad L Jour 144 Sundaram •9 
Sithammal 

(1905) 28 Mad 338 (348) Narayanan CkettyY Aannammai] 

6 (1876) 2 Cal L B 561 (563) 2ftt(annt Dossee t ^nundmoye Dossee 

(1903) 26 Mad 291 (314) 13 M L J 27 Ralnamatart t Alilartdam nal 

Note 3 

1 (1909) 4 Ind Cas 933 (9‘’9) (Lab) Oauhar BhtT Ghulam Muhamnad. 

2 (1897) 24 Cal 1(7) 23 Ind App 97 6Sar680(PC) 

Note 4 

1 (1915) AIR 1915 Bom 136 (137) 40 Bom 22 30 

RayapaT Uopal Subboya 


Article Sit 
Notes 
2—4 
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Article 92 
Note 4 

Article 93 


time ran from the date of the registration * Under the present Article 
time runs from the date when the issue or registration becomes 
known to the plaintiff 


93.*^ declare the 
forgery of an instrument 
attempted to be enforced 
against the plaintiff. 


Three years. 


Synopsis 


1. Legislative changes. 


2. Scope of the Article. 


The date of 
the attempt 


1. Legislative changes. — Sea Note 1 to Article 92 ante The 
words ‘ against the plaintiff were absent in Article 93 of the Act of 
1871 It was held in the undermentioned case^ under that Act that 
time will run from the attempt to enforce the instrument, although 
that attempt might not have been known to the plaintiff Under the 
present Article it is clear that the attempt roust have been directed 
aoatnst the plaintiff otherwise the Aiticle will not apply ® 

2. Scope of the Article. — An attempt to enforce an instrument 

would mean an attempt to recover some benefit under the instru 
ment ^ It is not necessary that the peison who is to profit by the 
instrument should seek to obtain the entire jirofits of it It is quite 
enough if, having obtained the instrument ho seeks to place himself 
in an advantageous position which but for the instrument, he could 
not occupy * 

Act of 1877, Article 83 
8a.me as above 

Act of 1871, Article 83 
Same as givea Under Article D2 
Act of 1858 

No corresponding provision 

1 (.lAiai 4 Cal 209 (.2121 2 Cil t R 5.1% Mai wxed V 

lSe« also (1882) 8 Cal 178 (168) 4 Shome L R 202 8 Ind App 197 10 
Cal L B 176 4 Sar 270 (P G) FakharuMin Mahomed .Urns’" 

V Official Trvslee of Bengal ] 

Article 93 — Note 1 

1 (1900) 4 Ind Cas 923 (929) (liih) GanharBibxv Gkulam Muhammad 

2 (1878) 2 Cal I, R 5GI (563) Uistariny Dossee v Auiindmoye Dossce 

Note 2 

1 (191S) AIR 1915 Bom 136 (137) 40 Bom 22 30 Ind Cas 399 Ad J"’’ 

Bayapa Shanbhag y Gopal Suhbaya ShonbJag (An attempts yg 
tratiOD of an instnunent is not an instrument attempted to 
enforced ) 

2 (1878) 4 Cal 209 (212) 2 Cal L R 573 FaV aruddvi Mahomed v F^ose 

- . - -'70 4 Sboine 

. il Trustee ef 

by deed lb® 
u appeal pfc 
8 an attempt 
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What does oi does not constituto an attempt to onforco a foigod 
instrument must deiwud uiion the facts in each case But as a geneial 
proposition tho expiession means the institution of any proceedings 
in which the genuineness of the instrument is directly put m issue 
and to which tho person against whom it is sought to bo enforced is 
a direct and necessary pait> * It is not necessary, however that the 
attemiit to enfoico tho instrument should have heon made by tho 
person rely mg uiwn it as a plaintiff in a suit * 

The Article applies only to smts wheio tho mam relief asked for 
IS the declaration of the forgery of an mstiument it does not apply 
to suits where the declaiation is snhieriienl or ancillary and not 
necessary to the mam relief claimed ® Thus tho mere mention of the 
existence of a will m the written statement filed in a previous suit 
without producing the will or doing anything to obtain a decision on 
its genuineness or binding charactei cannot be said to be an attempt 
to enforce the will ® Similarly an adoption by the widow under an 
oMumafipafra (a written authoiity) cannot be said to be an enforce 
ment of the aniimatipafra against the reversionary heirs ’’ 

The date of the attempt m the third column means the date of 
the attempt to enforce the instrument® 


94/ For pro 
perty which the 
plaintiff has con 
Tsyed while in- 
-sane 


Three years 


When the plaintiff 
IS restored to 
sanity, and has 
knowledge of the 
conveyance 


Article 93 
Note 2 


Artlole 93 


« Acts cf 1877 and 1871 
Same as above 
Act of 1859 

No corrcspoQdiog provision 

3 (1917) AIR 1917 Jlsd 570 (57l) 32 Ind Cas 99 Kan alanahhan v Sath 
ram (Appl cation by a widow for succession certifieato as heir to her 
deceased husband if an attempt ) 

(1921) AIR 1921 Mad 545 (546) 62 Ind Cas 531 AchanM Pantulu v 
Seellam na 

i (1921) AIR 1921 "Mad 545 (546) C2 Ind Cas 531 Ackanna Pantwl * v 
Seetha tma 

<■ 1'' 1^*’ 00 "oi ctrtj T> _ T> -T Ralnrrt V iLirparant 

I Kanaam noi (Where 

rred that the sale deed upon 
the suit was not governed 

(1878) 2 Cal L R 10 (12) Trilocl t n v UcbokMl ore 

6 (1921) AIR 1931 Mad 545 (546) 6^ Ind Cas 531 Ac/anna Fa ttulv v 

Seen a nta 

(1918) A I R 1918 'Mad 1198 (1199) 371 C 642 T enlamma v Aarosimljam 
(1878) 2 Cal L B 501 (5G3) Ytsfann* Dossee v Anuadniove Dassee 
(1935) AIR 1935 Mad "09 (712 "13) 153 Ind Cas 121 Chennamn-'' - 
Jlan^amrna 

7 (1896)24 Cal 1 (8) 23 Ind App 07 6 Sat 680 (P C) Hum Bhust 

Upendra Lol 

8 (1681) 8 Cal 178 (18S) 8 Ind App 107 lOCalLRl'C 4 Sar '> 0 4S 

L R 20’’ (P C) Fahharuddtn Hokamed v 0£ieuil Trustee of Be 

Llm 9( 
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Article 95 


95 ."■To set aside I 
a decree obtained by 
fraud, or for other 
relief on the ground 
of fraud. 


Three years. 


When the fraud 
becomes known 
to the party 
■wronged. 


Synopsis 


1. Legislative changes. « 

2. Scope of the Article. 

3. Distinction between this Article and Section 18. 

4. Cause of action for the suit must be fraud. 

5. Fraud, meaning of. 

6. Setting aside decree for fraud. 

7. Decree against shebait — Suit by successor to set aside. 

8. Fraud by Hindu widow — Suit by reversioner. 
Sa.Transfer in fraud of creditors ~ Suit to set aside. 

9. Fraud in execution proceedings. 

10. “For other relief on the ground of fraud.” 

11. Suit for refund of money advanced on a transfer found 

to be fraudnlent. 

12. Starting point. 

13. Knowledge of agent is knowledge of principal. 

14. Fraud by shebait — Suit by succeeding shebait within 

three years from date of knowledge. 

15. Knowledge of fraud is a question of fact. 

16. Plea of fraud. 

17. Durden of proof. 

18. Plea of fraud In defence. 

19. Suit to set aside ex parte decree for fraud. 


Act of 1877. Article 95 
Same as above , 
Act of 1871, Articlei 95, 9i 


95 —For relief on the ground 


Three years ( When the fraud becomes kno^^D 
to the party wrongea 

Three years When the fraud becomes known 
I to the party wronged 

Act of 1659. Section 10 

.■rtuc. .. deemed to have first arisen at the time ai w 

ta«,< of aclKn „ by Ito 


/olouh I oit fraud 


party wronged 
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Other Topics 

Comprom)'« decree See Note C.Pt 3 

Decree against bcnamidar See Note C Ft 11 

Fraud to bo extraneous to decree See Note C Pts 4 to 0 

PlaiutiQ not party to decree or transaction — Article docs not apply 

See Note 2 Pts G to 8 Note C, Pt 10 , Note 8 

1 . Legislative changes. — There was no specific piovision 
corresponding to this in the Act of 1859 A suit of the nature contem- 
plated by the present Artielo was held to fall within clause IG of 
Section 1 of that Act w Inch pi esenhed a {icnod of six 5 ears from the 
time “when the cause of action arose ”* And Section 10 of that Act 
provided that in suits in which the causo of action ivas founded on 
fraud, the cause of action should ho deemed to have first arisen at 
the time at which such fiaud first became known to the party- 
wronged * 

The Act of 1871 contained two Articles 95 and 9G, the former 
providing for suits for relief on the ground of fraud, and the latter for 
setting aside a decree on the ground of fraud The-two Articles were 
combined in the Act of 1877 in the form in which the present Article 
19 framed 

2> Scope of the Article. — This is a specific Article providing 
the period of limitation for all suits for relief on the ground of fraud 
As was observed by Mr Justice Butbeit id Uatha Singh v Jodha 
Singh,^ “fraud vitiates all transactions, and prevents the application 
of any other law of limitation than that spectaUv provided for relief 
from its consequences ' It follows that where a suit falls within this 
and another Article, this will bo the Article applicable and not the 
other This is in accordance with the general principles of mterpreta 
tion of statutes that where a ctso falls within a general as well as a 
special piovision, the special provision will prevail over the general * 
Thus, a suit to set aside an execution sale on the ground of fraud 
would be governed by this Article and not by Article 12. on<e* 
Article 95 — Note 1 

1 (18C6) 1 Agra 114 (IIS), Ameen Chund v Oomed Stngh 

(ISGS) 4 H C R SCO (2G0), Raniastramy iludah t Valayuda Mudalt 

2 (16GS) 4 Mad H C R SCC (2G9) Hamasuramy Vudali ▼ Valayuda 2fudali 

(iSGS) 9 Sutb W R 583 |5511, Bhuyuan Chunder Boy ▼ Ray Chvnder Roy 

(For the interpretation of SMtion 10 ) 

(1868) 10 Suth W H 104 (104) 1 Bcng L R A G 76, Uopaf Chandra Dey t 
Pemii Bibt 

Note 2 

1 (1884) 6 All 40C (414) 18S4 All W N 140 

2 Set Note 24 to Preamble 

3 (192G) AIR 192C Pat 401 (402) 5 I^t 759 96 Ind Cas 529, Rameshtcar 

Narflin Singh v .Vnhrt6»r Prasad 

(1933) AIR 1933 l>at 473 (480) 149 Ind Cas 129, iladko Saran Singh v 
VannA Lai 

(1684) C All 40G (414) 1884 All W N 140 , Jfalha Smgh v JodJia Singh 

(188C) 11 Bom 119 (125), Parthh Ranehor v Bat Vakkal 

(1889) 13 Bom 221 (223), Bajajx v Ptrehand 


Article 95 
Notes 
1—2 
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Article 95 


95 / To set aside I 
a decree obtained by 
fraud, or for other 
relief on the ground 
of fraud. 


Three years. 


When the fraud 
becomes kno^n 
to the party 
wronged. 


Synopsis 

1. Legislative changes. ^ 

2. Scope of the Article. 

3. Distinction between this Article and Section 18. 
i. Cause of action for the suit must be fraud. 

5. Fraud, meaning of. 

6. Setting aside decree for fraud. 

7. Decree against shebait — Suit by successor to set aside. 

8. Fraud by Hindu widow Suit by reversioner. 
Sa.Transfer in fraud of creditors — Suit to set aside. 

9. Fraud in execution proceedings. 

10. "For other relief on the ground of fraud." 

11. Suit for refund of money advanced on a transfer fonnd 

to be fraudulent. 

12. Starting point. 

13. Knowledge of agent is knowledge of principal. 

14. Fraud by shebait — Suit by succeeding shebait within 

three years from date of knowledge. 

15. Knowledge of fraud is a question of fact. 

16. Flea of fraud. 

17. Burden of proof. 

18. Flea of fraud In defence. 

19. Suit to set aside ex parte decree for fraud. 


^ Act of 1S77, Article 95 
Same as above , 

Act of 1871, Articles 95, 96 

95. — For relief on tbc ground Three years ( When the fraud becomes Vnovin 
of fraud I to the party wronBe<^ 

96 — To set aside a decree Tbreeyears. Kvhen the fraud 
obtained bv fraud j to the party wronged 

Act of 2859, Section 10 

, I» mils i» ■•tMt th» » 

a / .. deemed to have first ansen at th© tjjne as 

“ ■"'? <“»« '«*” o"* “ 

•' party wronged 
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Other Topics 

Coinrromi«e decree Sec Note C Ft 3 

Decree against benaraidar See Note 0 Pt 11 

Fraud to be extraneous to decree See Note G Pts 4 to G 

Plaintiff not patty to decree or transaction — Article docs not applj 

See Note 2 rts G to 8 Note G Ft 10 , Note 8 


Article 95 
Kotes 
1-2 


1. Legislative changes. — There was no sjiecific piovision 
corresponding to this in the Act of 1859 A suit ol the nature contem 
platecl by the present Article nas held to fall tvithm clause IG of 
Section 1 of that Act ^^hlcll pi escribed a period of six jears from the 
time ‘ xvhen the cause of action arose ^ And Section 10 of that Act 
provided that in suits in which the cause of action was founded on 
fraud, the cause of action should be deemed to have first arisen at 
the time at which such fiaud first became known to the party 
wronged ^ 

The Act of 1871 contained two Articles 95 and 9G, the former 
providing for suits for relief on the ground of fraud, and the latter for 
setting aside a decree on the ground of fraud The two Articles were 
combined m the Act of 1077 in the form m which the present Article 
is framed 

2. Scope 0 ? the Article — This is a specific Article providing 
the period of limitation for all suits for relief on the ground of fraud 
As was obseived by Mr Justice Duthoit in Natha Stn(;h v Jodka 
Singh,^ fraud vitiates all transactions and prevents the application 
of any other law of limitation than that specially provided for relief 
from Its consequences It follows that where a suit falls withm this 
and another Article this wiU be the Article applicable and not the 
other This is in accordance with the general principles of mterpreta 
tioD of statutes that where a caso falls within a general as well as a 
special provision, the special provision will prevail over the general* 
Thus a suit to set aside an execution sale on the ground of fraud 
would be governed by this Article and not by Article 12, ante * 

Article 95 — Note 1 

1 (16661 1 Agra 114 (115) AmeenChundT OomedSxngk 

(1868) 4 ilad H C B 266 (269) Jiamasaamy Vudah v Valayvda Mudah 

2 (1808) 4 IXad H C R 206 (209) Jiamastpamy 3Iudal% v Valayuda Mudah 

(1868) 9 Suth W R 653 (554) Skugwan Chunder Boy v Raj Ckunder Boy 

(For the interpretation of S^tion 10 ) 

(1868) 10 Suth W B 104 (104) 1 Beng L R A C 7C. Oopal Chandra Bey v 
Pemu Btbi 

Note 2 

1 (1881) 6 All 406 (414) 1884 All W N J40 

2 See Note 24 to Preamble 

3 (1926) AIR 1920 Pat 401 (402) 5 Pat 759 96 Ind Gas 529. Bameshwar 

Naratti Singh t l/<il»a5»r Prasad 

(1933) AIR 1933 Pat 473 (460) 149 Ind Cas 129 Madho Saran Singh v 
Manna Lai 

(1884) G All 400 (414) 1884 All tV N 140 Natha Singh v Jodha Singh 

(1880) 11 Bom 119 (125) Parehh Panchor v £a» VoJihat 

(1880) 13 Bom 221 (223), Bajajx v Pxrchand 


Article 95 
Notes 
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Similarly, nhere a suit falls both within Article 62 as well as this 
Article, it will be governed only by this Article * On the same 
piinciple, it IS this Article that will apply where the suit falls vnthm 
this as well as Aiticla 36, a7ite^ 

The Article has refctence to cases where a party has been induced 
fraudulently to enter into some transaction, execute some deed, or 
do some other act, and desires to bo lelisved from the consequences 
of those acts ® In other words, the fiaud contemplated by this Article 
13 a fraud practised uiion a party to a decree or a party to a ttansac 
tion 111 which the fraud was committed^ and the suit contemplated 
13 one by such party as plaintiff for relief on the ground of such 
fraud ® 'Wheie therefore the plaintiff is not a party to the decree or 
to the fraudulent transaction, this Aiticlo will have no application 
See Notes 6 to 8 infra 

3. Distinction between this Article and Section 18. — 7he 
scope of Section 18 is entirely distinct from that of this Article 
Section 18 applies to all cases, whethoi a suit is based on fraud as the 
cause of action oi is based on some other cause of action, where the 
plaintiff IS kept fiom the knowledge of his right to sue by means of 
fraud The Aiticle applicable to the suit may be any of the Articles 
in the First Schedule, but m leckoning the period prescribed b> that 
Article the starting point will bo tho date when the fraud becomes 
known to the person injuriously affected thereby This Article 
however, applies only where the cause of action for the suit is 
fraud practised uiion the plaintiff In Syamlal Mandal v Ntlmony 
Dns,* tho High Court of Calcutta observed as follows 

“ It must bo leraombcred that tho scope of Section 18 is 
entuoly distinct from that of Article 95 Section 18 only enlarges 
the time when the i^rsou entitled to sue has been kept from 
the knowledge of his right to sue or of the title on which it is 
founded by means of fraud that Section does not contemplate 
that the injury of which the plaintiff complains is the conse 
quenca of fraud Where relief is sought on tho ground of fraud, 
Article 95 is appropriately applicable, and we are not prepared 
to restrict its application, because Section 18 may bo of assis 
tanco to tho plaintiff from an entirely different stand point 

(1010) 81 Slad 143 (150) 7 Ind Cas 60, Venkata Saryanarayana Jagapath* 
raju V Bapiraju 

(1886) 9 Mad 457 (460), ▼ Su&romn»t/o 

4 (1925) AIR 1925 Pat 765 (767, 768) 4 Pat 448 93 Ind Gas 129 To/alal 

Da$ T 2To\nuddtn lltrea 

6 (1935) AIR 1935 All 995 (1000) 169 Ind Caa 977, Dehra Dun Mussoorte 
Electric Tramiiay Co Ltd v Ilansraj 

6 (1878) 3 Cal 504 (607) 2 Cal L R 147. Chundernalh Choudhrv v Thirthn 

nund Thakoor 

7 (1907) 80 Mad 402 (404) 17 Mad L Jour 288 2 Mad L Tin srO Sunday 

appav Sniaviutu 

8 (18G3) 0 Both V/ R 553 (554), Bhuguan Chunder Boy v llaj Chunder Day 

Note 3 

1 (1907) 31 Cal 241 (216) 5 Cal L Jour 3S5 
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Where the iilaintiff seeks relief on Hie ground of fraud inactiscd 
upon him and also alleges that hj means of fraud ho has hcon kept 
from knowledge of his right to sue for relief on the ground of sucli 
fraud, this Article as well as Section 18 will applj, so that tho 
starting ixjint will be the date when tho fraud by means of which 
he was kept from knott ledge of hts right to sue becomes known to 
the plaintiff* 

4. Cause of action for the suit must be fraud. —In oidcr 
that this Article may apply, it w necessary that tho relief is claimed 
m tho suit on the sole ground of fraud,* in other words, that tho 
cause of action is fraud * A plaint which docs not disclose fraud as 
tho basis of the claim is not goNcrncd by this Article * Where, 
howeier, the cause of action for the suit ts fraud, that is, where 
the fraud alleged is tho essence and tlie substance of the claim, 
the Article applicable is only this Article and no other * 

2 (ISCeJ «J Sut6 tv R 1<J5 (W5] i/V JAtitntianJCoonuQrv I!oop ^aratn Singft 

Note 4 

1 (1898) 2a Cal 49 (32) 2 Cal W K 7C, Cotir Mohun t Kamokar 

2 (1881) C All 106 (411) 1864 All W N 140, Nalha Sxngh v Jodha Stngh 
(18C8) 0 8ath Vf B 383 (354), Bhugwan CImnder tloy v Tlaj Chunder Boy 
(193G) AIR 1936 Bom 322 (323) ICS lod Cas 164 CO Bom 648, Kaikhuiroo 

Manekshah v Gangadat Dtoarkadas (Art 9$ ol tbc Limitatioo Act 
applies and must apply to a ease where the pbmtid has sustained loss 
or damage on aecouut of the fraud of the defendant It has so nppli 
cation to a suit for return of bonds lost or acquit^ by tbeft, or dis 
honest misappropriation or conversion ) 

CS« also (1903) 30 Gal 3G9 (384) 7 Cal W N 333 Wisforini Dasn v 
Sundo Lall Bose ] 


Dhat yovTojt (The Article has no appltcalion when on the face of tho 
plaint no equitable relief is claimed on the ground of fraud ) 

(1930) 1C4 Ind Cas 8G1 (505) 02 Cal 042. Wibron Ohandra Saha v J/nfifal 
Shaha 

(1680) 13 Cal 155 (158) Torab Ah Khan v Nilnitlun Lai 
4 (1878) 3 Cal 300 (302^ S03) Bhoobun Chunder Sen v Tlatit Soonder Surma 


tion 1 e Art 95 ) ^ 

(1930) A I R 1930 All 573 (570) 124 Ind Cas‘ieQ Benares Bank Ltd v 
Bam Prasad (Suit for recovery of money taken away from bank by 
fraud — Art 95 applies ) 

( 1916 ) A I R 1910 "Mad 33 (39) 38 Mad 107C 29 Ind Cas 314, Pammarfi 
PapulanTta v X.<il:sfif>iin<irasamma 

(1863) 0 Mad 344 (350) 7 Ind Jar 858, rtrAm^^ma v Arisfinasrtmi 


(1676) 1678 Pun Rc No 19 Budha Singh r Jhra (1/ and V, representing 
thcm'ehes to be S s agents, received from B « certain numler of 
cattle in payment of a debt which B owed to S, and instead of 
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Article 95 
Note i 


Tho tesfc to seo whethei this Aiticlo applies or does not apply to 
any parttculai case is to see whethoi the plaint discloses a cause of 
action Drespeetne of any ftaud that may be alleged tn the plaint * 
If no such independent cause of •action exists, this Article will apply 
But, if there is a cause of action iirespoctne of the fraud alleged, 
and the fraud alleged is ineicly a inrt of the machinery hy which, if 
tho plaintiff 8 case is true, the defendant has kept the plaintiff out of 
the enjoyments of the rights to \vhich he was entitled,® or if the 
fraud alleged enters meiely as an element in tho conduct of the 
defendant,^ this Article will not apply 

Illustrations 

1 A puichased certain proiwrty m execution of a decree, but when 
ho went to take delivery of jicssession of the piopeity, he was 
resisted hy a peison who alleged that he was a mortgagee from 
tho judgment debtor A thereupon instituted a suit foi jiossession 
on his title as auction puichaser, but alleged that tho mortgage 
in fa\oui of the obstructor was a fiaudulent transaction It was 
hold that the suit was not barred by this Article ® 

2 At a paitition of a joint Hindu family, a person who had no 

authority to deal with the share of a mmoi membei professed 
to act on his behalf The miaoi member was allotted a share 
which was less than what he was entitled to The minor 
member on attaining ago filed a suit to lecovei liia full share 
alleging that the prior jiartition was fiaudulent It was held 
that this Aitiolo did not apply to the case ® _ 

giving tho cattle to 5 they appropriated them to their own use la 
can«eoueDce of which B was compelled bv suit to pay the debt a 
second time B thereupon sued j/ and it to recover the value of toe 
cattle wrongfully and fraudulently received and appropriated by them 
Held that the case was one comiug uudet Art 95 J 

5 (ISOs) 25 Cal 49 (63) 2 Cal W N 7C <? 0 Mr UoMm v KarmoUT {3 Cal 50l 
Followed ) 

(1937) AIR 1937 Pat 831 (333) (1937) 9 lud Bui Put 402 (403) 167 1“'^ 

Cas 461, Stian Ifaratn Deo v Dasrath Deo 

G (1878) 3 Cal 504 (507) 2 Cal L B 147 Chunder Nath Choudhry v 

7 (1898) 25 Cal 49 (52) 2 CalW N 70 Gottr JiZoJnin v Aon loAar 

8 Uses) 0 All 75 (77) 1683 All \\ N 212 Uma Shanker v AaKn Prasad 

[See Also (1891) 16 Bom 1(8 9) Bufjin-ji Dorab}t Patel v Dhunba* 
(Execution purchaser unallc to sell his property to 
owing to cl-vims set up by defendants on strength of fraudulent 
deed — Suit for declaration of title — Art 95 docs not apply ) 
(1937) AIR 1937 Pat 331 (333) 1C7 Ind Cas 481 Stfan Naram Bca 
V Vatfttth Deo (Mort^geo of tenure purchasing property in 
execution of decree — Tenure sold for arrears of rent 
mortgage litigation — Suit by mortgagee alleging that ccrtincate 
sale was fraudulent and did not affect the cncumbraaces JJ 

9 (1892) ’’ io«n vr r t r> « c o7 v Stsfol 


the 

cr 

. i» 

ctr 
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3 .-1 give an indemnity Ixjnd to B indentnif} ipg B against the 
fraud and misbeha^ lour of C C having committed fraud, B filed 
a suit against A on the indemnity bond It \ras held that the 
cause of action for the suit was not fraud but nas a breach of 
contract 

4 -1, a member of a family which has become divided, collects a 
debt due to the family and fraudulently appropriates it to him. 
self B, another member of the familv, thereuixsn sues for his 
share of the collection The suit is rot governed bj this Article, 
as independent of anj question of fraud, the plaintiff I9 entitled 
to succeed 

Sec aUo the undermentioned cases ** 

6. Fraud, meaning of. — See Note 4 to Section 18, ante 
6. Setting aside decree for frand. — A decree passed wath 
jun-diction is prima facie binding on the parties thereto and, except 
in certain ca«es no amt will he at the instance of the parties to 
«et it aside One evception u where the decree has lieen obtained 
by fraud In that ca«e, a suit will he at the instance of a part> to 
the decree to set it aside * Such a suit would he governed b> this 
Article* Another exception is where the decree is a voidable one. 
as where a compromise decree has been obtained against a minor 
without leave of the Court \ suit to set aside such a decree on the 
ground that it is voidable and not on the ground that it is fraudulent 

20 (1S75) 12 Bom H C R 23S ('’39) Shajpurjt Jafor/jirji v 0/ 

Poona CUy Jail 

ICb (1931) AIR 19-31 Mad 2'3 (3s3) C9 led Cas 274 Pamalagu Serrat r 
So Oi Sertai 

11 (l^OS) 25 Cal 49 (52) 2 Cal W N 7C Cowr J/ofcun v ^awetor (Smt for 
drclantton that a decree oltained br A against D nas tenamt for 
the plaintiff — There U a can«e of action irre^pcctiTe of the fraud 
aUegod— Vrt 95 does not therefore appiv ) 

(1931) A I R 1931 Siud 27 (27) 130IndCa>553 Ullamchand Hanglnrmal 

r Sofamolrai Khubchand (Suit for partition of propertr omitted 
from preTious partition br fraud of the defendants — tn 9o dees not 
applr) 

(1916) A IB igiSCal SOO(SIO) 41 Ind Cas 747 Jn/nlfaT Sadatullak (A 
plaintiff vbo was co-rendee of land nith defendants but who«e same 
was omitted from the couTerance br the fraud of the defendants can 
recover pc««es‘ion of his «bare even though the limitation period for 
rectiffcatiou of the coDvevaDce under Section SI has expired ) 

Note 6 

1 (I'XIT) 34 Cal 63 (-9) Surerdrana h C^ov t Henargmt Dan 
(1893) 17 Mad 2W (SCO) TirlT-ovimi t Se$fag%n Pai 

2 (1905) 4 Cal L Jour 472 (473) Rohm* ATwfnar t Pagu2^elhDai 


(191C) AIR 1916 Pat 131 (13'’) 37 Jnd Cas 79", Masoned Jan v Comnxt- 
ftener of Potra (Ccmpn:mi.« decree ) 

(See al»i (1916) AIR 1916 Cal "05 ("CC) S3 Ind Cas "C", Pafliitrar 
Sarielv iii/bumar J/ali J 
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Article 93 
Note 4 


The test to see whethei this Aifciclo aiiplies or does not apply to 
any particulai case is to see whethei the plaint discloses a cause of 
action irrespective of any fiaud that may he alleged tn the plaint ® 
If no such independent cause of*action exists, this Aiticle will apply 
But, if theie la a cause of action iiie3pecti\e of the fraud alleged, 
and the fraud allied is meiely a part of the machinery by which, if 
the plaintiff s case is true, the defendant has kept the plaintiff out of 
the enjoyments of the lights to which he was entitled,® or if the 
fiaud alleged enters meiely as an element in the conduct of the 
defendant,’ this Article will not apply 

Illustrations 

1 /I jiuichased certain piopeity m execution of a deciee, but when 
he went to take delivery of possession of the piopeity, he was 
resisted by a person who alleged that he was a mortgagee from 
the judgment debtor A theieuiion instituted a suit for possession 
on his title as auction purchaser, but alleged that the mortgage 
in favour of the obstructor was a fraudulent tiansactzon It 
held that the suit was not baited by this Aiticle ® 

2 At a paititioD of a joint Hindu family, a peison who had no 
authority to deal with the share of a minoi membei professed 
to act on his behalf The minor member was allotted a share 
which was less than what he was entitled to The minor 
member on attaining age filed a suit to recover his full share 
alleging that the prior partition was fiaudulent It was held 
that this Aiticle did not apply to the case ® 

giving the cattle to S they appropriated them to their own use m 
consranence o£ which B was compelled bv enit to pay the 
second time B thereupon sued H and M to recover the value of tee 
cattle wrongfully and fraudulently received and appropriated hythem 
Held that the case was one coming under Art 95 } 

6 (1S9S) 25 Cal 49 (62) 2 Cal W N 76 Gowr Zlohun v LarmoUr {3 Cal 504, 
Followed ) 

(1937) AIR 1937 Pat 531 (333) (19S") 9 Ind Rul Pat 402 (403) 167 Ini 

Cas 481, S%tan Naraut Deo v Dasiath Deo 

6 (1878) 3 Cal 504 (507) 2 Cal L R 147 Chuuder Nalh Choudhry v 

Tirthanund Thaloor 

7 (1608) 25 Cal 49 (52) 2 Cal W N 76 Gour Mohun v Aai moAor 

8 (1883) 6 All 75 (77) 1883 All ^\ N 212 Uvia Skanler v Jialla Frasad 

[See also (1891) 16 Bom 1 (8 9) Bni jorji Dorabji Patel v Dhtinbct 
(Execntion purchaser untble to sell his property to , 
owing to cLsims set up by defendants on strength of fiandvilott 
deed — Suit for declaration of title — Art 95 does not apply ) 
(1937) AIR 1937 Pat 331 (333) 167 Ind Cas 481, Sitan Naraxn Deo 
V Dasralh Deo (llort^gee of tenure purchasing property 
execution of decree — Tenure sold for arrears of 


0 (1802) 


half 

cner 
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Article 95 
Notes 
4—6 


4 i4, a member of a familj which has become dnided, collects a 
debt duo to the familj and haudulontlj apiiroiiriates it to him 
self B, another member of the familj, theieuiion sues for his 
share of the collection The suit is not governed bj this Article, 
as, independent of anj question of fraud, the plaintiff is entitled 
to succeed 

See also the undermentioned cases 

6. Fraud, meaning of. — See Note 4 to Section 18, ante 
6. Setting aside decree for fraud. — A decree passed Mith 
jurisdiction is prma facie binding on the parties thereto and, except 
in certain cases, no suit Viill he at the instance of the parties to 
set it aside One exception is where the deciee has been obtained 
bj fraud In that case, a suit will lie at the instance of a partj to 
the decree to set it aside ‘ Such a suit would be go\erned by this 
Article* Another exception is where the decree is a voidable one. 
as where a compromise decree has been obtained against a minor 
without leave of the Court A suit to set aside such a decree on the 
ground that it is ^oldable and not on the ground that it is fiaudulent 

10 (16751 12 Bom H C R 236 (239) Sha^trjx Jakangirp v SvxtTxnleniient of 

Poona Cily Jail 

103 (1921) AIR 1921 Mad 283 (283) 69 Ind Cas 274 Rawialoffu Sertai v 

Soiat Serial 

11 (1698) 25 Cal 49 (62) 2 Cal W N 76 Gour iloltun v Karmokar (Suit for 

deciaratiOB that a decree obtained bj A against S was beoami for 
the plaintiff — There is a cause of action irrespectne of the fraud 
allcged~Art 95 does not therefore applj ) 

(1931) AIR 1931 Sind 27 (27) 130 Ind Cas 562 UUamchand Manghirmal 

V Salamairai Khubchand (Smt for partition of property omitted 
from previous partition bi fraud of the defendants — Art 95 does not 
appl) ) 

(1918) A IR ISISCal 809(610) 41 Ind Cas 747 Asilullai SadaluUah (A 
^rJuniifl who was eo yesiiee nfland with defendiuts but whoM naxoe 
was omitted from the conseyance by the fraud of the defendants can 
iccover possession of his share even thongh the lunitation period for 
rectification of the conveyance nnder Section 31 has expired ) 

Note 6 

1 (1907) 84 Cal 83 (69) Surendranath Ghose y llemanifini Dasi 
(1893) 17 Mad 299 (800) Tirtha$avi* v Seshagtn Pm 

2 (1905) 4 Cal L Jour 472 (473), Pohim Kwriar V HogH 2 iq{H Das 


3 A gate an inclemnitj bond to B iDdemnifjtng B against the 
fmud and misbehaviour of C C hating committed fraud, B filed 
a suit against A on the mdemnitj bond It was held that the 
cause of action for the suit was not fraud but was a bieacli of 
contract 


(191C) A I R 191G Pat 131 (182) 87 Ind Cas 797, Jfafotned .7an t Cotnmt*- 
woner of Patna (Compromise dicrce ) 

[See flfv> (191G) AIR 1916 Cal 905 (906) 33 Ind Cas 7CT, Fajkutnar 
Snrkelv Itajkutnar ilaUI 




1432 


TO SET ASIDE DECREE OBTAINED BY FRAUD 


Article 95 is not governed by this Article®*^ A compromtse decree only 
Note 6 embodies a contract and like a contiact can be set aside on grounds 
other than fraud * 

The fraud that will enable the Court to set aside the decree at 
the instance of a partj must be a fraud which is extraneous to the 
decree * That is to sa> , it must be a fraud which was not one of the 
elements before the Couit for consideration in arriving at a decision 
in the ease Thus, the fact that a decree was obtained by perjured 
evidence is not a fraud extraneous to the decree and therefore no suit 
will lie to set aside the decree on that ground ® See also the under- 
mentioned cases* as to what kind of fraud is sufficient for setting 
aside a decree 

■Where a person is bound by a deciee as being a party thereto, 
he cannot seek any relief negatived by such decree, unless he gets 
the decree set aside for fraud In other words, a suit for such a relief, 
though governed ordihaiily by an Article prescribing a longer period 
of limitation, would be barred after the period of limitation prescribed 
by this Article ® And this lesult cannot be avoided by flaming the 


Sa (1321) AIR 1924 All 626 (633) 46 All 675 83 lod Cas 7S2, Phulitanh v 
Jam^har Das 

(1922) A 1 R 1922 Lab 166 (167) 62 Ind Ca» 794 2 Lab 164, Jxta Smjli v 
iUan Stngh 

3 (1906) 34 Cal 83 (89) Sarenjra WalA (Jljose v Jlemangim Dan 

(1922) AIR 1022 Cal 493 (497) 74 Ind Cas 770, A Y ihilH V 

Dajhumarx 

4 (1926) AIR 1926 Lab SG (87) 89 lud Cas 736, a/oJioni«d Dxn <£ Sons v 

D D Berry d Co 

(1921) 62 Ind Cas 691 (599) (Pat) Ja^arnath Prasad v Pahurans 
8 (1919) AIR 1919 Mad 1014 (1016) 41 Mad 743 45 Ind Cas 774 (F B). 
ilodirieltt drainer V Kuppmioami Ifaxcker 
(1922) AIR 1922 Mad 401 (401) 69 Ind Cas 12, Balakrxshna Mtidalmr 
SiLamiixaiha Uudalxar 

(1921) AIR 1921 Pat 12 (14) 60 Ind Cas 124 G Pat L Jour 1, Jangal 
Choudhry v Laljil Fasban 

V KamaMiX (Quaere) 
37, Ram GhUaJrn Kumar* 
service ol summons is 

uui>U4ua| , 

(1936) AIR 1935 Cal 95 (96) 154 Ind Cas 414, A66as Alx Bhuxya v Ram 
Ranai (Non service of summoos is not suRicient ) 

(1926) AIR 192C Lab 8G (87) 89 Ind Cas 736 Mahomed Dm d Sons V 
B D Berry d Co (Do A 1 R 1922 Pat 291, Followed ) 

_ oixdent ComTany 

Jratululenl sup 

i 940, Kktiskxram 

PaJiutnalv CAansbamdas 

(1904) 1 Nor L R 20 (22, 23,) liaja Ralan Sinyh v Thahur Man Singh 
7 (1903) 1C C P L R 131 (134) Ramcbaran Sno v Bameshwar Singh (Suit lot 
possession by a party to n deciee ) 

(1919) A 1 R 1919 Fat 134 (135) 49 Ind Cas 953 Jagdeo Singh V 
Singh (Suit for possession on ground that decree under ^^*5 
till w-is dispossess was obtained by fraud is Roverned bj Art 95 » 
rot bj Art 141 ) j 

(1916) A I R 191B Pat 491 (495. 49(3) 46 Ind Cas 6G2, Upendra Chandra 
Stngh\ A D ChxoUth 
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suit as one foi a declaration ® or for jxjsscssion * 

It IS however, onlj person bound b> the decree that can sue to 
set it aside A person not n party to it and therefore not bound by it 
can Ignore it and claim the relief ho wants*® Thus a decree passed 
against a benamtdar of a person cannot he said to he one against the 
real owner himself, so as to comiiel the latter to be bound by it in the 
absence of circumstances which woold estop him from questioning its 
validitj as against him D purchased from J, henamt in the name of 
S, the darpatnt light in a certain tenure in the jear 1886 In 1889 
H, the patnidar entered into a fraudulent arrangement with S and 
obtained a decree against him for arrears of rent under which the 
darpatnt was sold and purchased by R himself D became aware of 
the fraud in Jul) 1892 and filed a suit in October 1895 against R and 
S to lecQver possession of the darpatnt Their Lordshiiis of the Pnvy 
Council held that the suit was not governed by this Article and was 
not barred bj limitation ** Their Lordships observed as follows 

On the facts, as now admitted, Dhan Krishna Mandal (D) 
was the true owner of the interest in the land which was sold by 
Jogendra Kath Singh (J) and nothing that happened between 
Sarat Chandra Mandal (S) and Baghunath Punja (R) could 
afiect his title unless he was estopped from denj mg the authority 
of bis henamidar to deal with it The onus on this point 
was on the defendants who, to make good their defence on the 
statute must show that the plaintiff cannot succeed without 
setting aside the deciee The plaintiff s title therefore, for 
anything that appears to the contraiy was in no way affected 
by the sale under order of the Court, and it is not necessary for 
him to have the sale set aside 

Where a decree is loid as being tvtlhout jurisdiction, even a party 
thereto is not bound to set it aside before claiming reliefs inconsistent 
with it, and a suit by him for the relief which ho wants would not 

(1925) A I R 1925 Pat 625 (G31) 4 Pat 510 SSIndCasUl Iliiendra Singh 
y Hameswar Singh 

(1931) AIR 1931 Cal 69 (71) 129 lud Cas 671 Kah Prasanna Stnha T 
Hanpoda GfcoM 

(ig'^G) AIR 1926 Cal 167 (168) 90 lad Cas 8C6 Fatlu Uddin Hahomed v 
Khetra Ghorai 

(16CG) 6 Suth W R 165 (105) Vi Jhtuman Komwar v Babu Pup Narain 
Singh 

(191G) AIR 191G Cal 905 (90G) 33 Ind Cas 767 Pajkumar Sarkel v Raj 
kumar Voli 

[S» also (1916) A I R 1916 Oodh 289 (269) 36 Ind Cas 811 19 Oadb 
Cas Il9 Pajhttraj Gir v Rudhra Pratab Singh J 

8 (1925) AIR 1925 Cal 819 (820) 85 Ind Cas 629 Saroda Prasad Roy y Rai 

Uohan Sahrt 

9 (1935) AIR 1935 9G1 (9Ql) Gurbachan Singh y Hazara Singh 

10 (1930) AIR 1930 All 420 (421) 123 Ind Cas 830 Aidul Ahad y Chhabi 

Ram (Suit by A for declaration that a decree obtained by B against 
C U not binding on 4 ) 

11 (190*) 34 Cal 711 (717) 31 Ind App 136 4 All E Jour 4G7 9 Bom L R 

743 C Cal L Jour 17 II Ca! W K 817 17 Mad L Jour 353 2 Mad 
L Tim 397 (P C) Annada Pershad Punja t Prasannamoyi Dasi 


Article 95 
Note 6 
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Article 93 be bailed bj this Article, but \rould bo goierned bj the Article 
Notes appropriate to such relief 
0 g 

7. Decree against shebait—Suit by successor to set aside — 
"Where a decree is obtained against A ass/iebait of an idol in respect of 
tbo idol’s property, it is the idol that really is the party The decree 
IS binding, in the absence of fraud, on the idol’s estate and succeeding 
shebatts v.ill also be bound by it Where, honeier, the decree against 
A has been obtained fraudulently, the succeeding shebait is entitled 
to sue to set it aside and this Article would apply to such a suit * 

8. Fraud by Hindu iHidow— Suit by reYersioner.— Where 
a Hindu widow fraudulently colludes with a third person and allows 
hitn to obtain a decree against her in respect of her husband’s estatCi 
it 15 not binding on the reversioner and he is not bound to set aside the 
decree within the time prescribed by this Article He is not a party 
to the transaction in which the fraud was committed and, in this 
new also, this Article would not apply to a suit by him either for a 
declaration of his lights or for othei appropriate relief ^ 

8a. Transfer in fraud of creditors — Suit to set aside.— 
Where A transfers property to B m fraud of creditors, any creditor 
can, under Section S3 of the Transfer of Property Act, sue to get the 
transfer set aside The suit is, bowe%ei, not one goieined by this 
Article ^ The reason is that though the suit is for relief on the ground 
of fraud, the creditor plaintiff is not a party to the transaction m 
which the fraud was committed 

9. Fraud in execution proceedings. — Wheic fraud is committed 
in the couise of proceedings in execution of a decree, par ties to the 

la (ICIG) AIR 1910 rat STS (381) 35 led Gas 401, Jahnau Prasad Svtgh r 
Gharbaran Diihey (Execulioa sale a nullity— Suit for redemption ) 

(1913) 19 Ind Gas 080 (081) (Cal) Jlfeher Abzal v Rahman Ah Meah (Sait 
lor pos*e«cion ol ratynlx holding after Sietting aside ci fnrts decree as 

. Iminnl 
55, Mathura 
guardian*” 

Alinot Is jjot properly represented ^Decree nullity — Suit to set aside— 

Art ISOoppJies) 

(1910) 8 Ind Cas 232 (233) (Lah) Dial Singh v Allah DiUa (Decree a^itsst 
plaintiffs not set *iside for fraud wilbm three years — PlaintiOs cannot 
Ignore it and sue foe pos<v>ssioa ) 

Note 7 

1 (1906) 4 Cal 1 j Jour 4T2 (473) Dohnu Auniar Fanja v Raghu I^athPas 

Note 8 

1 (1007) 30 Wad 402 (401) 17 Mad L Jour 288 2 Mad L Tim SCO, Simo** 
rafjxi y SriTamnlit 

(1913) 21 Ind Cas C05 (606) (All) Maftonmiod Faiyaz Ah Khan v Rihham 
bar Das 

(But see (1887) H Bom 119 (125) Parehh Ranchor v Rai 

(Art 95 was applied to such a suit— Bubimltcd not correct n 

Note 8a 

1 (1916) A 1 R 1916 Mad 494 (491) 29 Ind Cas 62, Aiilliilmtaloo ^ToielerT. 
Sliah Abdulla Hussain Safnh Eliadri 
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docreo aro barred from instituting *ki<s for relief on the ground of 
fraud * The reason is tliat the question of fraud in such cases is one 
arising m execution, discharge or satisfaction of the decree within 
the meaning of Section 47 of tho Code of Cuil Pioceduro which 
expressly liars a suit foi lolief in icsiioet of such matters ® Thus, a 
suit to set aside an execution sale on tho ground of fraud will not 
he’ But where not only aio tho execution piocecdmgs attacked on 
the ground of fraud but tho decree ttself is attacked on the ground 
that it was obtained by fraud, a suit at tho instance of a yiarty to set 
aside the execution salo would ho* and would be governed by this 
Article for puriwses of limitation* 

An auction purchaser can sue to recover his purchase money on 
the ground of the fiaud of tho dccicc holder and such a suit would 
be governed by this \iticlo * 

10. “For other relief on the ground of fraud." — The fraud 
referred to in the latter part of tho first column of the Article is not 
fraud of the same nature as that in a dcctee obtained by fraud which 
IS referred to in the firet lortion of the Article’ The words ‘for 
other relief on the ground of fraud’ have no reference to any decree* 
and tho mention of a decree in tho first ]>art of the language of the 
Article does not, m any way , detract from the generality of the latter 
part thereof* Tho latter part is comprehensive enough to include 
any relief It will include contpc«sa/io» for damage caused to the 
plaintiff by the fraud iiractised by tho defendant ’ A suit for the 

Note 9 

1 (1S82) G Bom 148 (150) raranjpe \ Kanttde 

(1885) 0 Bom 4G8 (471) SaViaratn Uotmd Kale v Dnmodar AHaratn 
Oujar 

(1890) 17 Cal 769 (770) Mohendro Naraijin Chaluraj v Oopdl Afondul 

a (1882) 5 Mad 217 (219) ^ traraijhata Ayyangar v Venkatacharyar 

See also Notes to Article 12 ante, and Notes to Section 47 of the Antbors* 
Commentary on the Code of Civil Procedure 

3 (1882) 5 Mad 217 (219) ^ trarajhata iyyangary \ enkafachnryar 

(1921) AIR 1921 Pat 54 (57) C Pat L Jour 16 Cl Ind Cas 126 Paklad 
Stnghy Sajnan Pam 

4 (1899)26 Cal 320n (332) 3 Cal W N 395, J/afi Zinl CAalerbuffy v Pussxck 

Chandra Satne^t 

5 (1899) 26 Cal 32Gn (332) 3 Cal W N 395, 3fo<» Lai CAal<r&u»y v 

Chandra Daxragi 

C (1910) 34 Mad 143 (148 150) 7 Ind Cas CO I’enlafa Suryanarayana 

Jagafiathtraju v Colvgurt Daptrajtt 

(1012) 10 Ind Cas 215 (216) (5Iad) Bofnibraniaiiya Chttly v J/and/jamalat 
Gownden 

Note 10 

1 (1908) 35 Cal 877 (889) Prayag Paj v Stdhu Prasad Tetcarx 

(1919) AIR 1919 Pat 131 (195) 49 Ind Cas 953, Jagdeo Singh v Ajodya 
Sxngh 

(1903) 27 3Iad 343 (345) Dank of itadrasv 3TutlanChand Kanyalal 

2 (1930) AIR 1930 All 573 |57C) 124 Ind Cas 160, Benares Bank Ltd v 

Pam Prasad 

3 (1930) AIR 1930 All 573 (57C) 124 Ind Cas 150 Benares Bank Ltd t 

Ram PrrtMtf 

4 (1903) 27 Mad 343 (345) Bant, of Sladrasr Multan Chand Kanyalal 


Article 93 
Notes 
9—10 
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Article 93 rectification of the deed under Section 31 of the Specific Eehef Act 

Notes on the ground of fraud \\ould be governed by the latter pait of the 

10 — 12 Article ® A suit to set aside a sale under the Public Demands Becovery 

Act for fiaud of the purchaser would be governed by the latter part 
of the Article ® Where one of several co sharers has lost his property 
by reason of the fraud of his co shareis who have by a contrivance 
purchased the property, the sale need not be formally set aside but 
the plaintiff may obtain relief by getting the property le conveyed to 
him and a suit for such a relief would be governed by this Article ’’ 

11. Suit for refund of money advanced on a transfer found 
to be fraudulent. — Where A advanced money on a usufructuary 
mortgage of property to B but found that B bad already mortgaged it 
with possession to another and had fraudulently kept the fact from 
the knowledge of A, and thereuixin A sued B for the recovery of the 
advance, it was held m the undermentioned case* that Article 116 
and not Article 95 applied to the case In a somewhat similar case 
where the defendant sold a certain propeity to the plaintiff to which 
he had no title and the plaintiff sued for the leturn of his sals price, 
it was held by the same Comt that * Article 97 or Article 95 applied 
to the case The Chief Court of Oudh held m one case* the same 
view, but in later cases* held that the suit would be governed by 
Article 95 only if the alleged fraud was established and, if not, by 
Article 116 

12. Starting point. — It is a fundamental principle of the law of 
limitation that so long as a iierson on whom fiaud has been practised 
remains in ignorance of the fraud no time shall run against him 


BULS> LJW .18 liau |Uia up VUtU iUIiStlipLlOUB UUI^— A tui-U i/ 
stakeholder lor damages ) 

5 (1901) 1901 Pun Re No 62 ptgc 201 Copal Shah T Arttra 

6 (1907) 34 Cal 211 (245) 5 Cal I. Jour 38S, Syamlal Vandal v Nilmmv 

Das 

' ~ ” Y Ntlmony Das 

Pran Copal Mooherjee 
oy V Paj Ckunder Soy 

Note 11 

1 (1916) AIR 1916 lAh 312 (812 813) 3G Ind Cas 262 B«hcn S«ig?c v 

Dadna 

2 (1913) 19 Ind C^s 5 (C) (Lab) Sokan Singh V Lakhn Mai 

3 (1910) G Ind Cas 1013 (1014) 13 Oudh Cas 148, Udit Naravi Smgh v Sahd^ 

Ah 

4 (1922) A I R 1922 Oudh 113 (114) G7 Ind Cas 505 lhamman Sxnjhv Dal 

ehand 

(1917) AIR 1917 Oudh 232 (233) 37 Ind Cas 351, Lachhman Drasad v 
IlambhaJ 


Note 12 

1 (1833) 6 All 291 (296) 1883 All W N 40, Muhammad DaUh v 
Ah 

(1930) AIR 1030 Alad 173 (174) 120 Ind Cis 8S0 Basavayija 
Ilao 


Mill ai mad 
Y Papanaa 
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The thud column of the Aiticle provides, in accordance with this 
principle, that the tcrmiiins a quo is the date when tho fraud becomes 
hioion to tho party wronged * 

The knowledge lefened to is clear and definite knowledge of tho 
facts constituting the particular fiaud and not a mere suspicion ® 
It must be such knowledge as would enable the person wronged to 
seek his remedy in Court, and tho Court must find exactly when the 
plaintiff got knowledge of the fiaud 

In England the right of a iierson defrauded to seek for relief 
would be deemed to ha^e first accrued at and not before the time 
such fraud was or with reasonable dtltgence might hate been dts- 
coiered Undei this Article time will run only when the fraud 
becomes known As has been seen in Notes to Section 18 ante, 
negligence in pursuing means available for discoveiing the fraud will 
not, in this countiy, start limitation lunmng before the date of the 
actual knowledge A, a stakeholder of a hurt chit, who owed money 
to B, transferred to B certain bonds which had been executed in id s 
favour by C and D, who were other subscribeis, for future payments 
of their subscriptions B sued G and D on the bond They filed a 
written statement stating that nothing was due on the bonds as all 
subsciiptioDS had been duly jiaid Bs suit was dismissed and he, 
thereutxm, sued A for damages for the fraud jiractised by him It was 
held that the written statements of C and D first gave notice to B 
of the fraud practised by A but that B was not bound to assume that 
that was true and could not be assumed to have known it to be true 
before his suit was actually dismissed It was consequently held 
that time ran from the dismissal of the suit and not from the date 
when the written statements of C and D were filed which created a 
suspicion in the mind ot B* 

In the light of the above discussion, the contrary view expressed 
in the undermentioned case® cannot bo accepted as correct 

13. Knowledge of agent is knowledge of principal. — The 
knowledge of the agent is, in law, tho knowledge of the principal In 
Bampal Singh v Balbhaddar Singh^ their Lordshiyis of the Piivy 
Council observed as follows 

“ It IS not a mere question of constructive notice or inference 
of fact, but a rule of law which imputes the knowledge of tho 
agent to the principal, or (in other words) the agency extendi 
to receiving notice on behalf of the pnnci|ial of whatever is 
material to be stated m tho course of the iiroceedings ’ 

2 (1691) 10 Bom 593 (G02) CJianiirapiia v Danaia 

3 (1909) 3 Ind Cas 31G (317) 37 Cal 81 14 Cal W N 101, Indemaih 

Bantrjee v Bookt 

4 (1908) 31 Mad 230 (233) 4 Mad 1/ T>m 60 18 Mad L Jour 19 Punnayil 

Kultu V Raman A^air 

5 (1692) 20 Cdl 425 (431, 432), Ailrion* SmffMleo V AtluAail 

Note 13 

1 (1902) 25 All 1 (17) 29 Ind App 203 6CalWK619 4 Bern L R 632 

8 Sat 840 (P C) 


Article 95 
Notes 
12—13 
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Article 95 
Notes 
14—17 


14. Fraud by shebait — Suit by succeeding shebait within 
three years from date of knowledge — Where a decree is obtained 
fraudulently against A, the shebait of an idol in respect of the idols 
propel ty, the idol is really the jmty to the suit Time for a suit to 
set aside the decree on the groand of fraud \m 11 run when the fraud 
comes to the knowledge of the shebait Where A himself is guilty of 
fraud and the fraud comes to the knowledge of the succeeding shebaitt 
the starting point for a suit by the latter to set aside the decree will 
run from the date of his knowledge ^ 

45. Knowledge of fraud is a question of fact. — The question 
when the fraud came to the knowledge of the plaintiff, is a pure 
question of fact, which must be ascertained from the facts and 
eucumstances of each case ' 

16. Plea of fraud. — Where a plaintiff charges the defendants 
with fraud, he must distinctly, accurately and specifically set forth 
in the plaint the facts constituting the alleged fraud ' He must also 
state the time when the fraud was discovered to enable the defen 
dant to meet it, and the Couit to see whether the discovery might 
not have been made earliei * In Ganga Narain Gupta v Ttlud>ra.m 
Ckowdhry,^ their Loidshii>s of the Privy Council observed ss foIIov'S 

*' When fraud is charged against the defendants it la ao 
acknowledged role of pleading that the plaintiff must set forth 
the particulars of tho fraud which he alleges Lord Selborne 
said, in Walltng/otd v Mutual Society,* 'with regard to fraud, 
if there bo any pimciple, which is peifectly well settled, it ts 
that general allegations, however stiong may be the words m 
which they are stated, ate msufBcient even to amount to an 
averment of fraud of which anj Court ought to take notice’ ’ 

17. Burden of proof. — It has been seen in the Notes to 
S 18 ante that allegations of fraud must be substantially proved, 
though it does not mean that every puzzling artifice or contrivance 
resorted to by the opposite party must be unravelled, that fraud 

Note 14 

1 (IdOC) 4 CjI L Jour 472 (473), Rofttai iCitmar Panja v Paghv Nath Das 

Note IS 

1 (1889) 12 Maa 612 (516) 5 Sat 455 13 Ind Juf 409 (P C). Knshnan v 

Nridort 

Note 16 

1 (1916) AIR 1916 AH 356 (357) 38 AU 12C 33 Ind Gas 913, Lachmi Naraxn 

Prasail ^ Et57jan AtsAore CJuind 

(1695) 19 Bom 593 (601) Chantirappav Danaia . 

(1916) AIR 1916 Cal 120 (122) 35 Ind Cas 284. Dansiram V Secretary oj 

State 

2 (1916) AIR 1916 Cal 120 (123) 3S Ind Caa 284, Banstram v Secretary of 

State 

3 (1SS9) 15 Ind App 119 (120. 121) 15 Cal 533 12 Ind Jar 254 6 Sar 

(PC)' 

4 (1860) LR 6 AppCas 685(097) 60LJQB 49 43 L T 258 29 VV R (Eagl 
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cannot be |)rcsumccl until the i>orsoQ rcljiug U|)on it establishes bis 
case and that the Court must not bo too read} to presume fraud from 
suspicious circumstances^ tliough a number of such circumstances 
maj when combined, lead to the inference of fraud The onus of 
proof of fraud m the Or&t instance is on the plaintiff ® Such proof 
must be consistent with the case set out in the plaint and where one 
kind of fraud is alleged, anotlicr kind of fraud cannot, on failure of 
proof of the fraud alleged, ho substituted for it * 

Once fraud is established, ho\\o\er, the burden uiU be shifted to 
the person who has committed it to show that the jierson %M'oaged 
has had knowledge of the transaction beyond the period of Iimita 
tioD ^ Where it is doubtful at what precise time the fraud became 
known to the plaintiff, the onus is on the defendant to show that the 
suit IS out of time * Where the plaintiff has prtjHO /acre evidence in 
favour of the date alleged b} him, it is, on the same principle, for the 
defendant to rebut the plaiotiff s aUcgations and to prove that the 
knowledge of the fraud was acquired at an earlier period * 

18. Flea of fraud in defence. — A claim can be resisted m 
defence on. the ground that the claim was based on fraud even 
though the defendant may not have and could not have, owing to 
time bar brought a suit to set aside the transaction on the ground of 
fraud ^ This principle applies oven where a decree or judgment 
which has been obtained by fraud is sought to be enforced against 
the defendant The latter is entitled to show tliat the decree was 
obtained bj fraud or collusion and need not, before doing so, have 


Note 17 

1 (1905) 1 Nag L R 20 (22) lldjaralan S\ngh v Tkakur a/an Singh (It is 

for tDC defendant to allege and prove that the phmtiS was aware of 
the fraud on a dite earlier than that assigned lo the plamt ) 

(1035) AIR 1035 All 095 (905) 53 All 312 150 Ind Cas 977, Dehra Dun 

Mo$so<irte Electric Tramtcay Co Ltd v JJannaj 

2 (18 C) 25 Suth W R 183 (184) huheerooddeen y JoguiShaha 

3 (191C) AIR 1016 Cal 120 (128) S5 Ind Cas 234, BaHnram v Secretary o/ 

State 

4 (102S) 112 Ind Cas 847 (948) (Lah) Vf Jannaty Abdul naman Khan 
(1916) AIR 191(7 Cal 120 (123) S5 Ind Cas 234, UaTHirani v Secretary of 

State 

(1012) 10 led Cas 404 (405) (Ctl) yarayana Sahu y Damodara Dae 
(1803) 17 Bom 341 (347) 20 Ind App 1 17 1ndJur40 C Sat 250 (P C), 
Rahimbhoy Jlabibhoy y CharJee Ignew Turner 

5 (1908) 31 Mad 230 (233) 18 Mad D Jour 19 4 Mad L Tun 60 Punnayil 

Kuttu V ilflwan Yoir 

0 (1884) 0 All 400 (414) 1834 AIIM M 140 \athaSinghy JodhaStngh 
(1689) 12 Mad 512 (510) 13 Ind Jar 409 5 Sat 455 (P C) ATwAnan v. 

Sndect 

Note 16 

1 (1904) 28 Bom 039 (042) 0 Bom L R 592 tlanganath v Corind 
(190r) 30 Bom 395 (404) 8 Bom L B 290, iftiMlnl v Kkareetji 

(1910) AIR 1910 Pat 300 (307) 34 Ind Cas 697, DanKey Dehary Lai r 
Fhagicandas Vartcan 

(1911) 11 Ind Cas 832 (683) (Cal) Kah Kumar y Aeshi Chandra (29 Bom 
039 Followed } 


Article 95 
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Article 9S sued to set it aside for fraud ® See Section 44 of the Evidence Act 
Notes In Beg v The Saddlers’ Company? Mr Justice WiUes observed 
18 — 19 “A judgment or decree obtained by fraud upon a Court binds 

not such Court nor any other, and its nullity upon this ground, 
though It has not been set aside or leveised, may be alleged m 
a collateral proceedii^ ” 

19. Suit to set aside ex parte decree for fraud. — Where the 
lilaintiff had applied to set aside an ex pai te decree under Order 9 
Rule 13 of the Code of Civil Procedmo and failed, it was held by their 
Lordships of the Privy Council that a suit to set aside the decree on 
the ground of fraud would not be barred in the absence of proof that 
the question of fraud m obtaining the deciee was laised and decided 
in the previous proceedings * In another similar case before their 
Loidships, it was held that where the fiaud alleged foi getting the 
decree set aside could not have been the subject matter of the 
decision m pioeocdmgs under Order 9 Rule 13, the failure of the 
applicant in such proceedings and h!s failure to appeal from the order 
passed against him would not bar a suit to set aside the decree on 
the ground of fraud ' See also the undermentioned case * 
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96«'’ For relief 
on the ground of 
mistake. 


Three years. 


When theDiistake 
becomes known 
to the plaiDtiff-_ 


« Act of 1$77, Article 96 
Same as above 

Act of 1871, Article 97 _ 

The first column vias ' For relief on the ground of nustahe in fact' 
the sccood and third columos were same as above 
Act of 1859 

No corresponding provision 

2 (1902) 24 All 242 (246) 1902 All W N 38 Rons* Lai v Dhafo 

(1900) 27 Cal II (23) 3 Cal W N CCO Itajxb Panda v Lakhan Sendh Mahi 
pafra 

(1923) AIR 1323 Cal 79 (81) 70 lad Cas 54B, PkIih Behan Dey v Satya 
Charan 

(192G) AIR 1926 C>1 1 (37) 93 lud Cas 385, Prayag Kxmar% Dehx v 
Prasad Singh 

(1928) AIR 1928 Cal 810 (811) 110 Ind Cas 671 (572) Bholanath Bose V 
Nagendra Bala 

(1921) AIR 1921 I^t 193 (202) 62 Ind Cas 9G2 (970) (F B) Hare Krishna 
Sen V Umesh Chandra DttU 

3 (1803) 138 RR 217 ('’31) JO H DC 401 32 D J Q B 337 9Ju^(^S)1091 

9 L T (N S) 60 11 W R (Eng) 1004 


Note 19 

1 (1901) 28 Cal 476 (178) 5 Cal W N 757 (P C) Radharaman Shaha v Tran 

hath Toy 

2 (1902) 29 Cal 395 (400) 29 Ind App 90 4 Boin R R 303 0 Cal W N 473 » 

Sar2cr)(PC) Khagendranath hlahata \ PrannathRoy 
Z (1899) 21 All 389 (290) 3899 All W N 67, DuarXa Prasad v Knehhma^ 
Das (Application to(«ta<id« ez fwrlc decree disniis«c« n» birrc j 
limitation Bnit to set aside deervo for fraud, not barred ) 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “Mistake." 

4. Illustrations of suits falling vrlthln this Article. 

5. Starting point. 

Other Topics 

Declaratory suit See Note 2, F N 7 

Mistake — Discorery by one of several |<artaers — Starting point See Note 5, Pt 4 
Mistake of law See Note 8 

Mistake — ^^^lether should bo ol plaintiff See Note 3, Pts 5, 6 

Rectification of isstrumcnt See Note S, Note 4, Pt 2 

1. Legislative changes. 

1 Under Act 14 of 1859, there was no specific provision corres. 

ponding to this Article, and suits of the class specified id this 
Article were held governed by clause 6 of Section 1 of the Act 
of 1859, the period being six years reckoned from the time of 
the discovery of the mistake 

2 Article 97 of the Act of 1871 provided for ‘Belief on the ground 

of mistake tn fact , the words ‘in fact’ were omitted in the later 
Acts, 60 that this Article would govern suits for relief on the 
ground of mistake in law also wherever such relief can be 
granted under the general law 

2. Scope of the Article. — The Article applies to suits for relief 
on the ground of mtstalie, : e to suite where tn order to succeed, the 
■plaintiff ts bound to proio the mistake If the plaintiff need not 
prove mistake in order to succeed, it cannot be said that the suit is 
for relief on the ground of mistake * 

Illustrations 

1 A sold goods to B but ^vronglj entered it in the name of C On C 
refusing to pay the price on demand, A discovered the mistake 
and sued B for the price It was held that the suit was not for 
any relief on the ground of mistake and was irat governed by this 
Article * It will bo seen that B was the real purchaser and 
•was bound to iiay the price to A independent of any question 
of mistake 

2 A actually conveys to B certain pro|ierty, but by mistake the 
property is wrongly described in the conveyance A sues for a 
declaration of title to the property so conveyed The suit is not 

Article 96.— Note 2 

1 (1913) 18 Ind Cas 6C9 (674) (Cal), Dxearlsa hath Chowdhury t Skashlt 

KtnUr (Per Chapman, J) 

2 (1938) A I R 1933 Sind 83 (33) 142 lod Cas 470 27 Bind L R 61, Atinimal 


Article 96 
Notes 
i— 3 


Lim 91 
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Article 96 
Note 2 


within this \rticle as the ground of relief claimed is title * It u 
not necesNarv in order to succeed in the suit to i>ro\ e the nii tate 
alleged 

3 4 sues for jiO'vsession of propert\ actualh conve\ed to him but 
left out In mistake in the sale deed The suit is not goverred 
by this Article as it is one based on title * 

4 In a partition between co sharers a minor co sharer mis givea 
levs than hii> lawful share bv mistake On attaining majoritv he 
sued for his full share It was held that the suit was cot 
governed b\ this \rticle* The minor was not bound hr an 
unequal partition whether there was an\ mistake or not and the 
suit was thus one not for relief on the ground of any nii take 
But where 4 B and C, major co sharers enter into a partition 
and an unequal allotment is made bv mistake, a suit for re parti 
tion on the ground of mistake i-. governed by Article 96 * The 
reason is that the i>artition airangement entered into ha them 
could not be availed by them except on the ground of a mistake 
or fraud and con«eqoentI\ the jdaintiff, in order to succeed in 
the suit was bound to establish the mistake 

Sec aKo the undermentioned cases.* 

AUhonsb ^be Article u ver\ general and would apj'ear to loelud* 
all suits for relief on the ground of mistake it line been held that the 
Article IS intended to apply onlj to tho«e cases in which the Courts 


8 (1927) VIE IW. vn 355 (^>56) 100 lod C.as 5GS KttJo Stn^h T /’fsjxa 

4 (icao) V I R 1030 vn Ss- (3S:) 12: Jnd Cas 5“7, SAfieo F-u t F-t-n 

^ar^lu^ 

fi 14 \I1 40S (499) ISO-' All W N Cl Lai Urtfi/idtir Sir?>l t 

Sin/jh 

C (190f) I'XX PunLRNo 3p9f:cC(a) SulMn J/blamrnaJ r l/iwlTT'a'i 
(1931) V I R 1031 Mad '■0- (-on) 54 Mad S^S 1S5 Ind Cas 9 
T Sund^ratnavya 

[But sre (l9-’0) AIR lO’O Nac lOf (lOs-) 55 lud Cas 422 JUaf da.' 
T li/lal (DiTtsion on the mistaVcn now that the p»rtio« »r>- 
cntttled per s irjvj and not per cwpifi — Sait for re partiu n 
and dvlaratjon Koremed by ArtcL HI and not Vruel 
It IS submitted that the decision i» not correct on pnneipl )J 

7 (l^leO) isso Fun Be Ko 85 'Taja t Gnlam ('^nil f r declaration of Id < ^ 
land and f r correction of settlement record— Plaintiff cctiUol 

to decUntion even theuph right to demand ecrrection is harrea— 
Artie! 'V held not to apple to such ca«cs.) 

(1910) GInd 018 401(401) 82 AH 491 r*r/lijpi/ann Valra Fy 

lireS Tes Ltd r 4jfnere irnnicipit i>^ird (‘'UJt to recorcr 
duty lUpRaUTlcTi'd in excess of that which onpht to have been I’n'd 
— No quvtjon of tni take — Article. C2 and not Article 
(1910) - Ind Cjs 5‘»s (530) (Lah) Khem Sin^h t Kfar 5iny>i ("“>» * ^ 
declaraticn of UiU where enter in the Record of Rights was crroncocs 


{TTcvind of mtotake— Smt ia not one to'od on mistake Lut oaans*-^ 
to claim partition— Article *>6 does not apple ) 
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ore asked to leliovo parties from tho consequences of mtstalcs coin- 
mttted by them tn the course of contractual transactions Thus, a 
suit to set aside a decree^ or a Court sale* on tho ground of mistake is 
not within this Article Whore A trespassed into S s coal mine under 
a mistake, and D sued A for damages for such trespass and removal 
of coal, it was held that Article 9G could have no application to tho 
case 

Where a case falls under this Article as well as the general 
Article 62 ante, this Article will prevail in accordance with tho 
general principle of interpretation of statutes that a special proMsion 
will override the general provision ** 

3. "Mistake.” — As has been seen in Note 1 ante, the corres 
ponding Article in the Act of 1871 contained tho words ‘‘mistake tn 
fact ” Tho omission of the words “in fact ' in the present Article 
would seem to show that the Article will apply to all suits for relief 
on the giound of mistake, whether tho mistake is one of lau or fact ‘ 
This, however, does not mean that a suit for relief on the ground 
of a mistake of lato is always maintainable under tho substantive 
law This Article can bo taken to mean only that if such a suit is 
maintainable under tho substantuo law, it would bo go^ernod by 
this Article 

‘Under the substantive law, a pure mistake of law is not a ground 
for relief, the lule being founded on the maxim ignorantia legts 
neminem cxciisaf— ignorance of law excuses no one This principle 
19 found enacted in Section 21 of the Contract Act, which provides 
that a contract is not voidable because it was caused b> a mistake as 


7a (1011) 11 Ind Cas 537 (530) (Oudb), Ham «« hhan v Hi Folufi Khan 
(1024) AIR 1924 Lah 824 (325) C9 lad Cas 501, Shtr v Piara liam 
(1927) AIR 1927 Cal 117 (123) 101 1 C C2 Prtn«a Lai t Adjai Coal Co 
(1013) 18 Ind Cas 8G9 (874) (Cal) Duarla Nath Chowdhury v Sliashlt 
Banerjee (Per Chapmao, ) ) 

(1938) AIR 1938 Lah 338 (339) Attar Singh Sant Singh y Uunicipal 
Committee Amritsar (Mistake not that of parties in contractual 

' vgar 

leliel 
tho 

8 (1911) 11 Ind Caa 537 (539) (Oudb) Bamsan Khan v Muhammad FaXub 

Khan 

(190G) 10 Cal W N 1021 (1025), Chand Vea v SnninfAi dnmn Banu (Dis 
tinRUishins 8 Cal W N 47S (17C) in nbich it was held that a suit to 
correct a decree will he ) 

9 (1923) AIR 1923 Dom G2 (C3) 40 Bom 914 C7 Ind Cas SiT,Nttgabhalta v 

Nagappa 

10 (1927) AIR 1927 Cal 117 (123) 101 Ind Cas C2, Pantuilal y Adjai Coal 

Co Ltd 

11 (1928) 1928 Mad W N 232 (234) Naldndir Sflfcib v S I Railway Co 

(1925) 4 1 R 1925 Mad 1255 (1250) 48 Mad 925 91 Ind Cas 151 Bamiah 

.f Co V Srtdastra lf«(falnir and Bros 

Note 3 

1 (1890) 20 Bom 511 (510) C -V roehlhanteala r P D Setna 


Article 96 
Notes 
2-8 
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Article 96 to any law m force in British India But the doctrine as expressed 

Note 3 m general terms in the Section has been interpreted bj modern 

authority with large qualifications In Cooper v Phtbbs,’ Lord 
Westbury observed as follows “ It is said 'igjiorantta suns hand 
excusat . but in that maxim the word ‘jus' is used in the sense of 
denoting general law, the ordinary law of the country But, where 
the word 'jus is used m the sense of denoting a private right that 
maxim has no application Private right of ownership is a matter of 
fact , it may be the iresult also of matter of law , but if parties 
contract under a mutual mistake and misapprehension as to their 
relative and respective rights, the result is that, that agreement is 
liable to be set aside as having pioceeded upon a common mistake 
In Appavoo Ghettiar 'V S I Ry Co their Lordships of the Madras 
High Court observed as follows 

"On account of the change of language in Article 96, it maj be 
conceded that some kind of mistake of law may be a ground for 
relief If the mistake of law is of such a kind that it is mixed 

up with certain specific facts relating to a particular individual, so 
that lb may be said, as the combined effect of a party s view of the 
law and the facts he made a mistake at the time of entering into the 
transaction as to the nature of the pre existing private right, it may 
be said that such a mistake is not a pure mistake of law and is 
covered by the language of Lord Westbury in Cooper \ Phibhs, 
some such limitation mus>t be placed on the words of Lord West 
bury, which on their face seem to be too wide and which if 
literally applied will cover cases of all mistakes of law ’ 

It was held in that case that wheio a mistake was ft pure mistake 
of law in Butish India and not beaiing on the private light of a 
person resulting m payment by one person to another, the mistake 
IS DO giound for relief See also the undermentioned case * 

It has been held in some cases* that in order that this Article 
may apply the plaintiff should have been undei a mistake This 
does not seem to be correct A suit for relief on the ground of mistake 
of a ihv d party has been held to fall within this Aitido ° 

It has also been held in some cases that the Article applies only 
to suits for recoi^y of money or property parted v,itk m co nsequence 

1 & See (ISSG) 11 Bom ITi (176) Kisltnu ▼ Kannath 

2 {18CG C7) 15 W R (Bug) 1019 (1053) L R 2 H L 140 16 L T S;8 

3 (1929) AIR 1929 Mud 177 (177 I'S) 114 Ind Cis 358 (Dissenting from 

1928 Mad W N 232 (234) where Jt was held that a suit would li« 
recoxerj of money paid under q mistake as to the geiifal lOio no 
bearing upon particnlar rights ) . 

4 (1929) AIR 1929M»a 179(181) 52 Mud 12 114 Ind Gas 829 

.naniand ▼ Secy of State (Voluntary payment under a pure misw 
of law cannot recosered ) 

6 (1927) AIR 1927 Cal 117 (123) 101 Ind Gas C2 Pannalal W o« x A Jja‘ 
Cool Co Ltd 

(1933) AIR 1933 Smd 32 (33) 142 Ind Gas 470 27 Smd L R 81 iVorti 
srtal ITtroeTiond v Nanumol Brnorsidos 

r (1900) 190G Pun L R No S page 6 (9) Sulton M’h? ninniod v Ali'n Afto i 
(1683) C Mad 344 (350) 7 lod lor 358 VeeTarafjlunay Krtshnaiiramy 



FOR RELIEF ON GROUND OF MISTAKE 1445 


of the mistake of tho pkintifT/ This also does not seem to bo correct 
As vmU bo seen from Note 4 tnfra, a suit for rcclxficaiton of an 
instrument i$ one ^^lthln this Article 

It has been held in the undermentioned case* that in order that 
tho mistake of a party may bo a ground for relief, there must bo no 
neglect on his part and that where there is negligence there is 
mistake such as will justify tho grant of relief 

4. Illastrations of salts falling vlthin this Article. — Tho 
following are all suits within this Article 

1 Suit to recover money delivered by mistake to tho defendant ' 

2 Suit for rectification of an instrument on tho ground of mutual 
mistako under Section 31 of tho Specific Ilehef Act, 1877 * 

3 Suit to set aside a discharge given by the plaintiff (creditor) to 
the defendant (debtor) on tho ground of mistake * 

4 In a partition between the plaintiff and defendants, a mortgage, 
supposed by mistake to be due, was allotted to plaintiff Flam, 
tiff sued on the mortgage, but it wras held that the mortgage had 
already been discharged Plaintiff thereafter sued the defendants 
for tho recovery of the amount on the ground of mistake in the 
allotment It was held that Article 96 applied * 

7 (1933) a7b 1033 Sind 32 (33) 142 lod Cas 470 27 Bind L R 81, J^aru 
mat Ihrachand v t^anumal Btnarsiiat 
6 (1911) 11 lod Caa S37 (930) (Ou4b) Ramtan £Aan t ZIuhammad Talatb 

Hote 4 

1 (1875) 1 All 70 (81, 62), Stiu^ancAanii t Goterntnent, Horth Wtslem 

T PfoitrtW* 

(186C) 12 Cal 633 (634) l/atAura XalA v Steel (Smt tor mosey paid is 
escesa of toad cess by mistake ) 

(1028) 1028 Tilad W K 232 (234) KaUndtr Sahxb v S I liy Co (Suit tor 
rceorery of surcharge paid to laiinay company under a mistake as to 
tho amount payahlo under laiv ) 

(1925) AIR 1025 Pat 7C5 (768) 4 Pat 448 93 Ind Cas 129, Tofa Lai Dat 

V Syed Stoinuddxn (Suit for amount paid in excess of amount 
legal); due ) 

[But see (1676) 25 Sutb W R 415 (41G) Badha Nath Bose v Dama 
Churn ITooherjee (Suit for recovery of money over paid by 
— NW. ‘Ub’WiAvp^fivii taV 

[See also (1914) AIR 1914 Lab 29 (31) 22 Ind Cas 592, Roman 

CafAolic iltsston V Sunder Stnyfc (Suit for recovery of overpay 
meets — Art 62 was applied — There was however no 
alleged in the case and Art 96 was not adverted to )) 

2 (1918) AIR 1918 Cal 180 (182) 48 Ind Cas 972. Bxjoy Chand v Seey oj 

State (Rcrtification of lease on the ground of mutual mistake ) 

(1930) AIR 1930 All 887 (387) 127 Ind Cas 877, Suhhdto Rrt» v Ram 

N’arain Rai 

(193G) AIR 1936 Cal 400 (101) 165 led Cas 7SC. Abdul Saltar v Abdul 

Ruson (Rectification of petition for adjustOKiit ) 

(1925) AIR 1925 Pat 765 (767) 4 Pat 44B 93 Ind Cas 129 To/a Lol Dai 

V Syed ifcnnuddin 

(1927) AIR 1927 All 355 (356) 100 Ind Cas 568 Kesho Sin^jh v Roopan 
3.(1904) 14 Mad L Jour 443 (459) Heidras ConsoUdaled Sugar and Spirtl 
iactoriesLtd v II tifiam Sisimore SAav 
4 (1921) A I R 1921 Bom 184 (185) 45 Bom 5S2 61 Ind Cas 31, Slartand t 
Dhondo 


Article 9 
Notes 
3—4 
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Article 96 
Kotes 
4—8 


5 A sold certain bales of cloth to B who sold them to G who sold 
them to D D found shortage o£ cloth and sued 0 for the 
recovery of the pnce of shortage It was held that Article 96 
applied, as both G and 2) were under a mistake aa to the 
quantity of cloth in the bales * 

6 A made a iiayment into Court under a mistaken belief that 
he -was liable to pay and the decree bolder drew the amount 
from Court A sued for recovery of the money on the ground 
of mistake It was held that Article 96 or Article X20 will 
apply to the case ® 

S. Starting point. — Time, under this Article, runs from the 
discovery of the mistake by the iilaintiff ' As to when in any parti 
cular case the discovery was made would be a question of fact 
depending upon the facts and circumstances of that case In the 
undermentioned case* the question was raised but not decided as to 
whether a mistake can bo taken to have “become known” to the 
plaintiff when he nught to have discovered it if he used reasonable 
diligence 

Where the mntake is as to the belief of a party that a third 
person is liable, the mistake must be taken to be discoi ered when tba 
third person repudiates his liability and communicates such repudia 
tion to the party or to his partners * 

Where a discovery of the mistake is made by one of two partners 
in whom a right of action is vested, time will tun from the date of such 
discovery notwithstanding that the other partner chooses to persist 
in bis mistake even after the mistake is pointed out by the otbfir * 
Where a mistake is discovered b> reason of the decree of a tnal 
Court time wiU run from the date of that decree and not from the 
date of the appellate decree con6rming the trial Court's decree ® 

In computing the jwriod of limitation under this Article, the 
period of other proceedings l>ona fide taken in a wrong Court can, 
under Section 14 ante, be excluded ® 

6 (1925) A I R 1025 Mad 1255 (1256) 48 Mad 925 91 Ind Gas 151, 

Co V Sadasita Uludaltar <C Bros 

G (1910) 6 Ind Cas 654 (655) (Lab), Fazal ttd dm v Zoinab 

Hole 8 

1 (1922) AIR 1922 All 475 (477) Raw Bah S%nQh v Shtam Sunder MiSir 

(1925) AIR 1925 Oodh 719 (720) 87 lud Gas 1017, Ganesh V Jot 

2 (1925) AIR 1925 Mftd 1255 (1256) 48 Mad 925 91 Ind Gas 151, Bamtah 

ACo y Sadanta Madaliar <C Bros 

3 (1901) 11 JIad L Jout 448 (459), Madraj Consolidated Sugar A Sptnl 

Factories Lfd ▼ TTflliam Stssmore Shaw 

4 (1904) 14 Jlad L Jour 448 (459), Jfa Iras Consohdaled Sugar A Spiral 

Factories T,td v TFtltiaw Sissinore Shaw 

6 (1921) AIR 1921 Bom 181 (185) 45 Bom 692 Cl lod Gas 84, Sfartand v 

Bfiondo 

[But .ee (1936) A I R 1976 Inh 747 (749) ICS led Gas 446, Jtwan 
Singh y Jiadlia Ktshan (In some wenliar cases R may star* 
front tbo date of the appclhto decree )) 

6 (1996) AIR 1936 Cal 400 (l02) 165 Ind Cos 756, Abdul Sat/ar v Abdul 
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In tho undermentioned cise’ the jienod of limitation under this 
Article \vas stated to be sin ^ears, which is obxiously a mistake for 
three 5 cars 


97.* For money 
paid upon an existing | 
consideration which 
aherwards fails. 


Three years. 


I The date of the 
I failure. 


Synopsis 

1 . Scope of the Article. 

2. Suit must be for the recovery of money paid. 

3. Money must hare been paid on an existing consideration. 

4. Consideration must have afterwards failed. 

5. Starting point. 

6. Money paid on a void transfer without possession. 

7. Money paid on a void transfer with delivery of possession. 

8. Payment made in consideration of a voidable transfer, 

but no possession given. 

9. Payment made in consideration of voidable transfer, 

possession also given. 

10. Suit for mortgage money under S. 66 of the T. P. Act, if 

one based on a failure of consideration. 

11. Executory consideration, when can be said to fail. 
lla.Suit on liability under Section 65, Contract Act. 

12. Failure of consideration in execution sales. 

Other Topics 

Arplicabililv of Article— Conditions Bee Note 1 

Article C2 and this Article . 5co Note 11a 

Article lie and this Article See Note S 

Consideration void in liw See Note 3 Pt 2 Note 11a, Pts 2 to 8 

Failure of part of Consideration— Mhetber safficicnt See Note 4, Pts 3,4 

Suit for d-images or compensation See Note 2, Pt 4 

1. Scope of the Article. — This Article applies to suits for 
tho recoverj of nionoj paid, based on the fatlure of consideration 
which existed at tho time of such i»ajmcnt \ suit not based on the 

1(1 Act of 1877. Article 97 and Act *>f 1S7), Article 98 
Same as aboxe 
Act of 1859 

No corrc'pondiug provi<ioa 


Article 96 
Kote 8 

Article 97 


7. (18‘*3) G Mad S44 (*150) 7 Ind 3ur 35^, T rrrarajfcnia t KrwJ iwriraniy. 
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Article 97 failure of consideration, as for example a suit for money expressly 
Notes contracted to bo refunded on the happening of a certain event, ^ or 
1 — 2 a suit based on the fact that the money was paid by mistake,* or by 

reason of the fraud of the other party,* is not within this Article 

The words “paid upon an existing consideration” imply that the 
money has been paid m pursuance of a contract between the parties 
Where, therefore, the money has cot been paid m pursuance of any 
contract, a suit for the recovery thereof is not governed by this 
Article * 

The right to recover the money paid on the failure of the 
consideration for which it was paid is based on tbe principle that 
it IS inequitable that the payee should retain tbe money in such a 
ease ® It has been also held that in such cases there is an implied 
contract to refund the amount * 

In order that this Article may apply, three conditions should be 
satisfied — 

1 The suit must be for the recovery of the money paid by 

the plaintiff to the defendant See Note 2 

2 The money must have been paid on a consideration which 

existed at the time of payment See Note 3 

3 Such consideration must have afterwards failed Sec 

Note 4 

2. Salt must be fop the recorery of money paid.— Tbe suit 
contemplated by this Article is one for the recover y of the money 

Article 97 — Note 1 

1 (1903) 80 All 402 (401) 1903 All W N 185 5 All L Jonr 480. iful Kuftvar 

V Chaitar Stnyh 

(1904) 28A1I5I9{521) 1904 All WN 02,^mchandra Singhv TohfahSingh 

(189G) 19 Mad 391 (391) Chtnnathambi Goundanv Chmnaia Ooundan 

(189G) 18 All 371 (872) 1890 All W N 107 Skeo Charan Singh V Lalp ifal 

(1908) 30 All 405 (405) 1908 All W N 185n 6 All L Jour 484, Ham Jagg* 
Ha* V KauUshar Ra% 

2 (1910) 6 lod Cas 654 (055) (Lah) Fagal %td din v Mt Zamab 

(1910) 8 lad Cas 1037 (1088) 35 Mad 39 Rajitii Beddy v Nagamma 


> 52 Ind Cas 816 

(1889) 13 Mad 437 (442) Narayana v Narayana (Moneys paid 

’ * ^ C W . . of same — As Art 

only by Art 120, tun® 

I ■ I N 95 Kogt Bam v hh" 

. creo paid into 

j*. . * 'r- 1 to pay toe 

void-" 


as tha payment was not made lu pursuance of any contract )) 
6 See (1931) AIR 1931 Cal 148 (149) ISO Ind Cas 89 Sudha Jlfukht Vehi » 
C/ia>rmon of Cimiintuionrri, Tollygunge SSumapahtu 
6 (1034) AIR 1934 Pat 148 (149) 160 Ind Oas 075 13 Pat 192, Lalj* Sing 
V Bamrup Singh 
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^Thlch has been paid by the plaintiff to tho defentlant A debt rc. Article 97 

tamed in part payment of the jmrebasc money in a sale transaction Note 2 

between a debtor and his creditor is, as between them, a payment 

of that part, for the purposes of this Article ^ The leading caso on 

the iioint IS Bassii Kuar v Dhum Stngh,* wheie in conteinplation 

of a sale of land by the debtor to the creditor it was agreed that tho 

debt should be retained bj tho former in satisfaction of part of tho 

price, but the agreement failed owing to a difference between the 

parties as to certain other terms Lord Hobhouse in delivering the 

judgment of the Board observed as follows 

“ An action for money paid upon an existing consideration 
which afterwards fails, is not barred till three years after date 
of the failure A debt retained in part payment of the purchase* 
money is, in effect and as between vendor and purchaser, a 
payment of that part " 

An adjustment of mutual claims may also amount to a payment 
executed a sale of property X to B, and B executed a sale of 
property Y to ^4 Each sale purported to bo for Es 500, but really 
one sale was the consideration for the other B was dispossessed of 
property X by a third person with paramount title and be there* 

Upon filed a suit against A for the recovery of Bs 600 It was held 
that the adjustment of the sale deeds was equivalent to the payment 
of monej and the suit could be regarded as one for the recovery of 
money paid on an existing consideration which afterwards failed ’ 

A suit for damages or compensation is not one for the rccoiery of 
the money paid* and is not governed by this Article The question 
whether a suit is one for the recovery of the money paid or u one 

Note 2 

1 (18SS) 11 All 47 (57) 15 Ind App 2ll 5 Bar 200 12 lod Jur 450 (P C), 

Rduu Auor V Dhum Stngh 

(1914) 25 Ind Cag 933 (934) 7 Low Bar Rnl 138, ilaung Kyan v ilaung 
Po 

(1923) AIR 1923 Rang 87 (88) 11 Low Bur Bal 437 70 Ind Cas 121, 
ilaung Aung Da'i ilaung Aung Po 
(1900) 1906 Fun L R No 155 p 503 (512) Hart Charan t C Rroo^ 

(1668) 1868 Pun Re No 193 Gurumukh Singh -v Ckandu Shah 

[See also (1900) 28 All 400 (409) 3 Ail L Jour 223 (1900) All W N 
83, Jamnu D(i« T Aa^mutAusn] 

2 (1688) 11 All 47 (57) 15 Ind App 211 5S3r2C0 12 lad Jur 450 (P C) 

3 (1900) 6 Dom L R 2S3 (2S7) Ilanmantx Cotind 

4 {1911)9IndCas 237 |237)(L3h), Tiim 

(1932) A I R 1932 Nag 5 (0. 7) 29 Nag L R 31 130 Ind Cas 225 (F B). 

Kashxraox Zabu (Art 110 applies if the contract is regisU>rcd ) 

(1934) A IR 1931 Pat 118(149) 150 Ind Cas 975 13 Pat 192 SinjA 

V Bamrufi Singh 

(1932) AIR 1932 Bom 80 (3&) 65 Bom 505 131 Ind Cas 115", P^funtai 

V (ihdiAiram Gnniiabishon 

(1930) A I R 1930 All 771 (775) 12| lod Cas 185 52 All 001, UuhamrFuid 
Siddiqx .\fuharnni(jcl A uh 

(190S) 1903 All W N 100 (100) SO All 400 5 All L Jour 450, Collector of 
ilirtapur x Diitfun Stnjh 
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Article 97 for compensation oi damages is, however, one which must be deter 
Hote 2 mined having regaid to the nature of the suit and the reliefs claimed * 
But, although a suit has been framed as one for damages, the Court 
may, in appropriate cases, treat the suit as one for the lecovery of 
money paid by the plaintiff to the defendant, and grant the plaintiff 
relief, if the claim for such relief is not haired undei this Article* 
On the same principle, a suit framed as one for the ieco\ er> of money 
paid may be treated as one claiming relief by way of damages if 
the Court finds that the plaintiff is entitled to such damages, and 
such relief is not barred under the Article applicable theieto ^ Thus, 
where in a suit for the refund of money the plaintiff is entitled to 
the money as damages for breach of a covenant for title oi for quiet 
possession embodied m a registered sale deed the Couit can grant 
the relief if it is not barred under Article 116 ® 

It has been held m the undermentioned cases® that the period of 
limitation under this Article is extended under Article 116 to six 
years m cases falling within both the Articles, in other words that 
Article 97 is covered by Article 116 in cases where the right to 

(1007) 1007 All W N 108 (109) 4 All LJour 240 Madan Lalv 

(Possession not delivered to tho mortgagee — Suit for recovery or 
possession dismissed — Suit for compensation ) 

(1008) 31 Mad 230 (233) 18 Mad L Jour 19 4 Mad L Tim 80 PKnni*S/»l 
Kuttuv Raman. Uatr (Suit for damages for fraud ) 

[Ste also (1920) AIR 1920 Mad 634 (636) 60 Ind Oas 235 ilahmta 
Ah Shenff Sakeb 't Vtnkatpathy Raju] 

6 (1032) AIR 1032 All 358 (359) I3C Ind Cas 829 Z%a Uddin Ahmad Khan 
V Akbar AU 

6 (1000) 8 Bom L R 283 (287), Hanmant v Oovtnd 

(1915) AIR 1015 Maid 766(767) 21 lad Cas 740 RairtanaNid v J5ama» 

Namtudrspad 

[Ste also (1929) AIR 1929 Bom 361 (3C4, 865) 119 Ind Cas 659 

SapH Shwajt v Eathiram Sanwantrao 
(1923) AIR 1923 Mad 28 (28) 68 I 0 190 Subbayya v Pichanna ) 

7 See (1919) AIR 1919 Cal 404 (404) 52 Ind Cas 269, KanoK Dasi v Nriftori 

Gosnamy 

8 (1927) A I B 1927 Bit 248 (250) 101 Ind Cas 707 6Pat 600 Z/a6mc7i<in<fr4 

GanguU v ilunsht Ifander 

(1929) AIR 1929 Fat 388 (390) 8 Pat 432 117 lad Cas 654 Mt Lakhpat 

Kuer T Durga Prasad 

(1934) AIR 1934 Pat 148 (149) 150 Ind Cas 975 13 Pat 192 Lalp Smgh 
▼ Ramrup Stngh 

{1932)}A X R 1932 Nag S (4) 137 Ind Cas 61 S\ngh v Girdhars 

(Suit was for damages inclnding refund of moneys ) 

(1932) AIR 1932 Nag 6 (7) 23 Nag L R 31 136 Ind Cas 225 (P D) 

Kathsrao v Zabu 

(1934) AIR 1034 Nag 16 (17) 30 Nag L R 138 148 Ind Cas 490 Amba 
Daav Woman Rao 

(But see (1935) AIR 1935 Oudh 378 (380) 11 Luck 110 155 I^ 
Cas 299 D«« v Ram Balhsh (Suit iras not frameU 

as one for damages I nt as one for refund — Held that Art 11 
could not tie applied )] 

9 (1930) AIR 1930 Sind 12 (13) 118 Ind Cas 203 24 Sind L B 172 Abdul 

dlahim Fateh 3[a7tonied Khan V Kadu 

(1020) A I B 1920 LaN S55 (356) 65 I C 413, RamitaNj v S«»id<Jr 

(1031) AIR 1931 Bind 141 (142) 25 Sind L R 173 183 Ind Cas 76, Ml. 

Ckandrairahbai ▼ Valabdas 
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recover the monoj paid aiises out of transactions embodied m regis- 
tered instruments It is submitted that this view is not correct In 
the first place, a suit for the recoierj of the money paid on a failure 
of consideration is not, as has been seen above, a suit for compensation 
for the breach of anj contract in wiitii^ registered In the second 
place, the basis of a suit governed bj Articles 116 and IIC is that 
the contract has been hrohen, while a suit governed bj Article 97 
assumes that the contract is not broken In Laljt Singh v Hamriip 
Singh, Courtney-Terrcll, C J , observed as follows 

“where Articles 115 or 116 applj, the very basts of the suit 
is that the contract has been broken, is no longer m existence 
and damages are sought Article 97, on the other hand, applies 
when the plaintiff saj^s the contract is still good and subsisting 
and an event contemplated bj the contracting paities has 
happened, that is to saj, the itossible future inability of the 
plaintiff to enjoy the projiortj and the plaintiff relies upon the 
express or implied contract on the i>art of the defendant that in 
the happening of such ciroumstaoccs, the defendant will pay back 
the monoi which he has already received Under Articles 115 
and lie the events subsequent to contract are immaterial, 
while under Article 97 they are material ” 

3. Money must have been paid on an existing considera- 
tion.— This is the second condition necessary for the applicability 
of the Article It follows that where money has been paid xoithout 
any consideration whatever, a suit for the recovery thereof will not 
be governed for the purjicses of limitation by this Article * Money 
paid on a consideration which at the time of payment is void m 
law, cannot bo said to bo an existing consideration and a suit for 
tbo recovery of money in such cases is not within this Article * 
"U here A pay s money to B who in return tbeiefor transfers certain 
property and also gtv es delivery of possession of the property trans 
ferred such yxjssession will bo regarded os an existing consideration 
even though the transfer may bo void (see Note 7) On the same 

(1931) A IR 1031 Nag 1C (17) llSIndCasISO 30 Nag L R 133 Amtadn* 

Y Wamanrao 

(1933) AIR 1933 Had SS-i (383) 144 Ind Cas 72C Sadaikna Surya 

narayana Hao y najaUngatn 

10 (1934) AIR 1931 Pat 148 (149) 150 Ind Cas 975 13 Pat 192, Lalji Singh 
y Ramrup Singh 

Notes 

1 (1892) 19 Cal I-iS (12G) 18 Ind App 159 6 Sat 91 (P C) Hanuman Kaoiat 

Y Jlanumnn Uandur 

(1931) A I R 1931 Rom 39 (41) 128 Ind Cas 907 Rtghunulh Abaji t 

Lahanu Yt/Jioba (Slonev paid lor sham sale deed is not for an 
existing consideration ) 

tS« also (1919) AIR 1919 All is (X9) 42 \11 Cl 53 Ind Cas C32, 
AUtyarEhany Dibi Auniror ] 

2 (192") AIR 1927 Lah 101 (10’) Gfiulans STurtata y Fatal Ilahi (Mort 

gago of property und r attachment void ) 

(1918) AIR 191S Ondh 313 (355) 47 Ind Cas 214 Uamalh Kuar t Indra 
Bahadur Sinjh (Monerpild under a void agreement ) 


Artiold 97 
Notes 
2—3 
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Article 97 for compensation or damages is, however, one which must be deter 
Note 2 mined having regard to the nature of the suit and the reliefs claimed * 
But, although a suit has been framed as one for damages, the Court 
may, m appropriate cases, treat the suit as one for the lecovery of 
money paid by the plamtiCf to the defendant, and grant the plaintiff 
relief, if the claim for such relief is not haired undei this Article® 
On the same principle, a suit framed as one for the reco^ ery of money 
paid may be treated as one claiming relief by way of damages if 
the Court finds that the plaintiff is entitled to such damages, and 
snch relief is not barred under the Article applicable thereto ^ Thus, 
where in a suit for the refund of money the plaintiff is entitled to 
the money as damages for breach of a covenant for title oi for quiet 
possession embodied in a registered sale deed, the Court can grant 
the relief if it is not barred under Article 116 ® 

It has been held in the undermentioned cases® that the period of 
limitation under this Article is extended under Article 116 to six 
^eais in cases falling within both the Articles, in other woids that 
Article 97 is covered by Article 116 in cases where the r ight to 

(1907) 1907 All W N 108 (109) 4 All LJour 249 Mcdare LaU BeoUSingh 
(Poss«ssion oot deliTered to tho mortgagee — Suit for reeoverv of 
possession dismissed — Suit for compeosation ) 

(1903) 31 Jljd 230 (233) 18 Mad L Jour 19 4 ilad L Tim SO, Funnay^^ 
Euttu V lianian itatr (Suit for damages for fraud ) 

{See also (1920) AIR 19N) Afad 634 (630) 60 Ind Cas 235 llahomed 
AU Skenff Sakeb v r<nAalpaffcj/ Ilaju ) 

6 (1932) AIR 1032 Alt 858 (359) 13G Ind Cas 829 Zta Uddm AJitnad i.han 

▼ Akbar Ah 

0 (190C) 8 Bom L R 283 (237), Hanmant v Goniirf 

(1915) AIR 1015 Mad 766 (767) 21 Ind Cas 740 Bamanatha v 
Nambttdnpad 

[See also (1929) AIR 1929 Bom 361 (3C4 365) 119 Ind Cas 659 

B<spi( SAttajs T Eashtratn Hanmantrao 
(1923) AIR 19^3 Mad 28 (28) 63 1 0 190. Subbayya v Pichanna ] 

7 See (1919) AIR 1919 Cal 404 (404) 52 Ind Cas 269, Eamk Dan v Srihan 

Gostiamy 

8 (1927) A I R 1927 Pat 248 (250) 101 Ind Cas 707 CP&i COG if abmehandra 

GanguU t Afansfis Hander 

(1929) AIR 1^9 Pat 338 (390) 8 Pal 432 117 Ind Cas C54 Ht Lakhpat 

Ever T Durga Prasad 

(1934) AIR 1934 Pat 148 (149) 150 Ind Cas 975 13 Pat 192 Laljt Sutgh 

▼ Bamrup Stngh 

(1932)JA I R 1932 Nag S ( 4 ) 137 Ind Gas 61 Dhaicant Svigh v Girdhan 
(Suit was for damages ineloding refund of moneys ) 

(1032) AIR 1933 Nag 5 (7) 38 Nag L R 31 136 Ind Cas 2‘>5 (F B), 

Eashtraa y Zabu 

(1934) AIR 1934 Nag 16 ( 17 ) 30 Nag L R 133 148 Ind Cas 4S0, Amba 

Dasy IVarttan Boo 

[But tee (1935) AIR 1935 Oudh 378 (3S0) 11 Luck 110 155 1^ 
Cas 299 ShambhuDitUy Bam Bakhsh (Suit was rot framM 
' ’ rotund— ifeW that Art Iw 

9 (1930) ■ >03 24 Sind L R 172 Abdul 

(1920) A I R ig^O Lah 355 (356) 55 I C 41S rnwOiatt* v 5uiidar 

(1931) A IB 1931 Sind 141 (142) 25 Sind L R 173 183 Ind Cas 7C 

C7inn<fr<iu'(iti5ai V Valabdas 
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recover the monoj inid arises out of transactions cmliodied m regis- 
tered instruments It is submitted that this view is not correct In 
the first place, a suit for tlie recoverj of the money paid on a failure 
of consideration is not, as lias been seen above, a suit for com'pensation 
for the breach of any contract in writing registered In the second 
place, the basis of a suit governed bj Articles 115 and 116 is that 
the coiitrocf has been broken, while a suit governed b> Article 97 
assumes that the contract is not broken In Laljt Singh v Hamrup 
Singh, Courtney-Terroll, C J , observed as follows 

"where Articles 115 or IIG applj, the verj basis of the suit 
IS that the contract has been broken, is no longer in existence 
and damages are sought Article 97, on the other band, applies 
when the plaintiff saj's the contract is still good and subsisting 
and an event contemplated the contracting parties has 
happened, that is to sij , the ))OssibIe future inability of the 
plaintiff to enjoy the proportj, and the plaintiff relies upon the 
express or implied contract on the part of the defendant that in 
the happening of such circumstances, the defendant will pay back 
the monoj which bo has already received Under Articles 115 
and lie the events subsequent to contract arc immaterial, 
while under Article 97 thej are material ’’ 

3. Money must have been paid on an existing considera- 
tion!— This 13 the second condition necessary for the applicabihtj 
of the Article It follows that where money has been paid without 
any consideration whatever, a suit for the recovery thereof will not 
be governed for the puti»ses of limitation b> this Article * I.Ioney 
I>aid on a consideration which at the time of pajmont is void m 
law, cannot bo said to bo an existing consideration and a suit for 
the rccoverj of monej in such cases is not within this Article* 
■^here A pajs monoj to B who in return theiefor transfers certain 
propertj and also gives dolivorj of possession of tho propertj trans 
ferred, such jxi^scssion will be regarded as an existing consideration 
even though the transfer may bo void (see Note 7) On the same 

(1931) AIR 1931 Nag IG (17) 14S Ind Cas 460 30 Nag L R 183 Amhadas 
n W wTAvefiA 

(1933) AIR 1933 Mad 339 (333) 144 Ind Cas 726 SadftjJjjra Sari«t 

narayano Hao v liajaltngam 

10 (1931) AIR 1934 Pat 143 (149) 150 Ind Cas 975 13 Pat 192, Lalji Stnyh 
T Itamruji Stngh 

Note 3 

1 (1S92) 19 Cal 123 (12C) 18 lod App 15S C Sar 91 (P C). ifanuman ramal 

V Jlanuman llandiir 

(1931) A I R 19)1 Bom 39 (41) 123 Ind Css 907, linghunath Abaji t 

Lahanu rt/fcofert (Money paid lor sham sale deed is not for an 
existing consideration ) 

(See also (1919) A I R 1919 All IS (19) 12 411 61 52 Ind Cas C32. 

AUiyar Khan t 2Ji5» ^untrar ] 

2 (1927) A I R 1927 Lah 101 (192) Ghulam Murtata t Faml lUhi (Mort- 

gage of property uDd>.r attachment void ) 

(1916) AIR 1918 Ondh 315 (355) 47 Ind Cas 211, namath Kuar r Indra 
Bahadur Singh (Mooer paid ander a void agreement ) 


Artiole 97 
Notes 
2—3 
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Article 97 principle -where A pays money to B who in return promises to 

Notes transfer property and also gives possession of such property, there is 

3 — 4 an existing consideration namely the delivery of possession even 

though the promise is tmenforceable ® In Ma Hnit v Fatima Bibi * 
B mortgaged certain properties to ^ on 6 8 1907 and paid interest 
thereon for some time On subsequent failure to pay interest A sued 
upon the mortgage and obtained a decree for sale of the property and 
got the property sold in execution thereof B really had no right to 
the mortgaged property and G -who was the real owner subsequently 
sued for a declaration that the mortgage by B was void as against 
him and obtained a decree m his favour on 11 3 1918 A thereupon 
sued on 9 8 1919 for recovery of the money paid by him for the 
mortgage Their Lordships of the Privy Council held that the mort 
gaga -when made -was not made without consideration They observed 
as follows 

From these facts it appears that the appellant and her 
husband {A in the illustratioo) were fiom the date of the loan 
(6 8 1907) down to 11th March 1918 not entitled to allege that 
they had not received any consideration for the loan that they 
had made — - since for a considerable time they bad actually 
received interest upon it i>aid to them by the respondents (5 w 
the illustration) It, therefore appears to their Lordships 

that there was at the time of the loan no failure of the consi 
deration upon which the loan of the money and the promise 
to repay it with intoicst was made since the obligation of that 
promise was for some time obseiwed and it appears to them 
that the failure of consideration for the loan of the money did 
not occur until 11th Match 1918 
See also the uudermentioDed case ^ 

4 Consideration must have afterwards failed — This is 
the third condition necessary for the applicability of the Article 
A consideration as defined in the Contract Act may be either executed 
or executory An executed consideratioa is a present consideration 
consisting of a doing of something or an abstention from doing some 
thing An executory consideiatiou is a future consideration consisting 
of a promise to do or to abstain from doing something ^ An executed 
consideration will fail if the advantage received from th e act or 

S (1017) AIR 1917 Mad 296 (297) 32 Ind Gas 17C ZIee lakshi v Krishna 

Koyar 

(But lee (1933) A 1 R 193S Biod 379 (380) 147 Ind Gas 94^ 27 Sind 


4 (1927) AIR 1027 P C 99 (101) 101 Ind Gas 414 6 Bang 283 64 

App 145 (P C) 

fi (1037) A IB 1037 Rang 148 (150) 1C9 1 C 915 U Talok v VaungTkaNyo 
Note 4 

1 See Conttact Act, Bcction 2 cUnse (d) 
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abstention is lost or withdrawn * An executory consideration will 
fall if the i>roniise ceases to be enforceable id law Seo Note 12 infra 
There is a difference of opinion ns to whether the words “existing 
consideration" mean the iihole consideration for the contract, and 
whether the failure of a part of tho consideration for the contract 
can bo considered, quoad that part, as a failure of an existing consi- 
deration within tho meaning of this Article It was held in the 
undermentioned cases* that tho words “existing consideration" do 
not necessarily mean the “whole consideration” for tho contract and 
that therefore where a vendee, who has been given jwssession of the 
property sold loses possession of a portion of such property owing to 
the want of title in the vendor, a suit by the vendee for a return of 
a proportionate part of the money would bo governed by this Article 
On the other hand, a contrary view has been held in tho cases cited 
below,* namely that a failure of consideration means a total failure of 
the consideration for the contract, and that the consideration cannot 
be said to hare failed so long as any portion of the consideration for 
tho contract is existing It is submitted that the latter view is to be 
preferred 

But though a suit as on a failure of consideration may not lie, a 
suit for compensation or damages to respect of the x>ortioD lost will 
be maintainable* and will be governed for purposes of limitation by 
other Articles 

6. Starting point. ~ The starting point of limitation under this 
Article IS the time when tlie consideration fails * Tho point of time 
when a consideration, whether executed or executory, will fail, has 
been discussed already in Note 4 above The matter has been discussed 

2 (1SS7) 11 Bom 47S (476) Samaha han4appa r Jbajt Joixrau (Uiufiuc 

tuiiry mortgige — Proporty sold subs^aeotly for arrears of revenue of 
other land of mortgagor— Consideration fails ) 

Sre alM Notes 7 8 and 9 «n/ra 

3 (1917) AIR 1917 Mad 29G (297 ) 82 Ind Cas 17C Mtenakihiy ATrwftiMi 

Itoyir (Promise to sell plus possession — Dispossession of portion ) 
(1929) AIR 1929 Bom 361 (3G5) 119 lod Cat C59. I?apu Shiiaji v Xaihi 
ram JIanmnntrao (X transferred to B rrbo transferred to C who 
obtained possession but was subsequently dispossessed of a portion of 
the property by a person with paramount title ) 

4 (1921) AIR 1924 Oudh 377 (378) 60 Ind Cas 81 27 Oudb Cas 31B Kanm 

Bux V Abdul Wahtd Khan (Dispossession of portion — Consideration 
has not failed ) 


(193G) A I R l93GOudh 141 (143) II Duck 725 ICO Ind Cas 451 Bhaga 
tcalt Prasad t Badrs Prasad 

5 (1933) AIR 1933 Mad SS2 (383) 1932 3Iad W N 1111 144 Ind Cas 720. 
Sadnshirrt SHryanarayofu* Root Rayalin^m 

Note 5 

1 (1918)AIR 1918? C 151 (152) 4C Cal CTO 46 Ind App 52 50 Ind Cas 
411 (P C), Jnsenm Rouf t PrilAtrhand X,af Choudhury 
(1922) AIR 1922 All 475 (477). Ram Rafi Sin^h T Shsam Sunder J/uir 


Article 97 
Notes 
4-6 
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Article 97 
Notes 
5—6 


in tlie following Notes also with lefeience to different classes of 
cases aiising in juactice 

6 Money paid on a void transfer without possession. — 

Where foi money received from A, B transfers property to A and 
the transfer is votd either because it is prohibited by law or the 
transferor has no title of any kind to tiansfer, and there is no other 
consideiation anch as the dehvery of possession of the property trans 
ferred theie is no existing consideiation for the transfer The money 
paid foi such a transfer is not lecoveiable b> A as on a failure of 
consideration within the meaning of this Article ^ It would be bow 
ever recoveiable under the provisions of Section 65 of the Contract 
Act undei which when an agreement is discovered to be void any 
person who has received anj advantage under such agreement is 
bound to restore it to the {terson from whom he received it * The 

Note 6 

1 See (1918) AIR 1918 F 0151 (152) 46 Cal 670 50 Ind Cas 444 46 Ind 
62 (PC) Juscurn Botd v Fnthickand Lai Choudhurff 
(Void patDi sale— Actual possession not given— Their Lordships 
observed that the case would more nearly approach the formula of 
money bad and received rather than money paid for an 
existing consideration which afterwards fails The case was 
however decided on the assumption that 4rt 97 applied ) 

(1922) AIR 1922 Oudh *>57 (259) 25 Oudb Cas 1G4 69 Ind Cas 736 
Pam Nnratn v Vend Ami lor 

(1921) AIR 19^1 Oudh 47 (48) 61 Ind Cas 205 Gajadhar Saksh r 
Ooun Sha tAar 


III I « nah Stngh v 

tal failure of 

consideratioD — If so Art 62 would apply ) 

(1931) AIR 1931 Lah 448 (449) 185 led Cas 63 IS Lah 1 Chanan 
Mai V Maharaj 

[See also (1916) AIR 1915 Cal 579 (683) 29 Ind Cas 429 Jagannatk 
ilarwan v Gtrdham (No consideration— Art 62 applies } 
(1910) AIR 1916 Bom 818 (319) 40 Bom 614 36 Ind Cas 564 
Dmali jBo* v Vmedbkat Bhulabhai (Transaction void ab 
sntlio — Art 62 applies ) 

(1915) AIR 1915 All 107 (109) 27 Ind Cas 733 Mt l/tmiu v 
MadanGopal (Sale void oh tntlio — Art 62 applies )] 
rn . / o-iTi i T w im.T eo ill 95 


tiiiuuuv uuucr bcction 05 oi tlie Contract Act ; . 

[S« n/so(1923) AIR 1923 P O 189 (191) 50 Ind App 239 50 Cal 
929 74 Ind Cas 499 (F C) Annada Mohtin v Gour Monan 
Mitlhek ] 
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person pajing tho amount inaj, in cases where theio is a covenant Article 9T 
for title or for quiet jxissession, also be entitled to reco\er compen^ Notes 
salion for breach of such coienant, and soeh claim uould bo governed 6 — 7 

by Article 115 or Article IIG according as such coNenant is unregis- 
tered or registered ® 

See Note 11a, infra. 

7. Money paid on a void transfer with deliTery of posses, 
sion. — Where, for money received from A, B tiansfeis pioperty to 
A and the transfer bapiiens to bo void either because the transfer is 
prohibited bj law or the tiansfeior has no title to transfer it, but A 
IS ^ttcu possession of the property transferred, it cannot bo said that 
there is no consideration for the tiansfer Tho {lossession given must 
be considered to ho part of the consideration * So long, therefore, as 
tho possession continues undisturbed m A, it cannot bo said that 
there is a failure of consideration* A suit (or tho iccovery of the 
money paid for the transfer will ho when such jiossession is lost by 
reason of the fact that Bs transfer was void, and the starting point 
of time IS the date when tho plaintiff has lost such possession * In 


8 (1920 AIR lO^G Nag 100 (115) 88 Ind Cas COO 22 Nig L R 40 liamdkan 
V PuTiliatlam 

(1922) AIR 1922 Oudh 257 (259) 25 Oudb Cas 1C4 CO lad Cas 78C, Ham 
Karaxn v A’flud Kumar 

(1921) AIR 1921 Oudh 47 (48) Cl Ind Cas 205 Gajadkar Da\sh v Court 
Shankar 

(1016) AIR 1015 Nag 4G (47) 11 Nag L R 18C 81 Ind Cas 877, r»r6;ju v 
3/t Waurlt 

(1004) 2 Nag L R 174 (177) Bahadur Lai v Jadhao 

(1933) AIR 1933 Mad 12G (128) 140 Ind Cas 805. Thiilnitdnnn v. 
Abdul ^aJir Botclktr (Transfer partly void ) 

(1881) 8 All 712 (710) 1681 All W N C7 C Ind Jur IOC Aiilirn Lai v 
Ktnlock 

(1915) AIR 1015 Mad 742 (743) 25 Ind Cas C18 33 Mad 1171, Aruna 
chala Iyer v Ramaumij Iyer 

(1920) A I R 1920 Lab 855 (35G> 55 Ind Cas 413 RamAafhv Sundar Das 
(It was hoivcver held in this case that Article IIC must be applied read 
ivitb Article 97 —Although there sras no title to tnorigage at all it 
was a«suincd that the case was one of esiati ig coiisi leratioii which 
filled— Submitted wrong so far as this view is cuiicermd See Note 2 

(aiSjAIR mis Bom m Cbm yJC SI fnrfCas 59, tJanappa 

rutta\ Jlamtnal Saiba 

Note 7 

1 (1930) AIR 1030 Sind 12 (13) 24 Sind L R 172 116 Ind Cas 203 Abdul 

JIaliim Fateh Mahomed Ahan v Kadu 

2 ( 1911 ) 10 Ind Cas 46C (487) (Cal) Nnlmoy Narlar \ fiharhi Chujhan 

(1913) 19 Ind Cas 5 (C) (Lah) So?ian Sinyh t Lakhumal 

8 (1929) AIR 1929 Rom SCI (304) 119 Ind Cas 659 Bapu Shnaji t ^ashi* 
ram Ilanmanlrao 

(1919) AIR 1919 Cal 9'‘0 (9'^) 44 Ind Cas 719 Paraeuram llakajan r « 
Chal Chandra Shaha (Suit t>i vendee to recover purchase money on 
deprivation of possession ) 

(1013)20 Ind Cas 254 (255) 87 Rom 538, Aarsinj ShirbaLu v Paehti. 
Bambakat 

(1913) 19 Ind Cas 5 (C) (I^h) Nohan Sin^li t LolAwmal 

(1911) 10 Ind Cas 4% (487) (Cal) SukmoySarkarx Shoaht Chtuhan 
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Article 97 the undermentioned cases,* however, limitation was held to have 

Note 7 begun to run even before the plaintiff lost the possession of the pro. 

perty It is submitted that this view is contrary to the general trend 
of opinion and is not correct 

Where, in execution of a decree by a third person with paramount 
title against the plaintiff, such third party is formally put in posses 
Sion of the property purchased hy the plaintiff, the latter must be 
considered to have l<®t possession on such date, even though be 
actually continued in possession thereafter Thus, where A mortgaged 
a certain property to B and put B in possession thereof, and C, a 
third party, obtained against the plaintiff a decree for possession on 
the ground that the mortgage was invalid, and m execution of the 
decree G was formally put in possession, it was held that the date of 
the formal dispossession was the date of the failure of consideration, 
though the plaintiff B continued in possession even after the formal 
delivery of possession The subsequent possession of B was held to be 

(1936) AIR 1936 Oadh 141 (143) 11 Luck 725 160 Ind Gas 454 BhagtcaU 
Prasad v Badr* Prasad 

(1932) AIR 1932 Nag 5 (6) 28 Nag L R 31 13G Ind Gas 225 (P B) Xflst* 
rao V Zabu 

(1920 AIR 1926 Oadh 19 (19) 89 led Gas 332 Pam Paralth v Salth Pam 
(tiortgagee getting possession ) 

(1920) A I R 19^0 Nag 94 (95) 55 Ind Gas 93 Premsukhdas v Namdte 

(1918) A I B 1918 Nag 264 (268) 47 Ind Gas 886, Dharamehand T Gortlal 
Mulandlai 

(1915) AIR 1918 Mad 766 (767) 21 Ind Caa 740 Pamanalha Aiyar v 
Baman Nambudri^ad 

(1915) AIR 1915 Mad 708 (709) 23 Ind Gas 670 38 Mad 887 Subberaya 
Pedduir v Bajagopala Reddtar 

(1902) 25 JIad 896 (399) Srt Bamnlu v Ckinna T enkalasamy (Unregistered 
assignment ot mortgage — Possession given ) 

(1926) AIR 1926 Rang 7 (9) 93 Ind Gas 119 Maung Kyi Oh v Maunj 
Kyaw Zan 

4 (1895) 18 Mad 173 (174) 5 Mad L Jour 32 Ienla<a Parasimlalu v 
Piramma (Time was held to run from the date of the decree holding 
that the plamtiS bad do title This view is not correct though the 
decision on the facts is correct as the suit was within three years of 
dispossession ) 

(1916) A I B 1916 Bom 158 (159) 41 Bom 31 36 Ind Gas 613 CvUbcland 
T Parayan (Promise by A to get B to execute a sale deed in 
of plaiDtiS and delivery of possession to plaintiff — B transferring tee 
property to C — Tune tuns from date of iJ a transfer to C and not tee 
subsequent dispossession by C because plaintiff s poswssion after tne 
transfer was on the snlferaDce and grace of C ) 

(1921)62 Ind Cas 953 (954) (Lab) Tapai Mai v Jhandoo (.<1 selling b'S 
share as well as bis minor nephew s share— Possession given— Subs^ 
quent dispossession by transferee from minor after attaining majority 
—Starting point IS not the date of dispossession but date of denial o 
title ) 

(1935) * ^ - - ^ . t ^ ram 


date of the foreclosnro decree and not from the date of payment oui 
again towards the decree — It Is submitted that the decision 
correct— Before the possession Is disturbed the suit would bo prcmsi 
5e< A 1 R 1936 Oudh 141 (143) ) 
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•merelj that of a trespasser and not as part of the consideration for 
‘the mortgage transaction ® 

But, independent of the right to claim relief on the ground of 
'failure of consideration, a suit may, as has been seen in Note C ante, 
'he for broach of a coi enant for title or for quiet possession, express or 
implied in sale transactions, and such a suit would be governed bj 
Article 116 of the Act ® Where both the remedies are available to 
the plaintiff, he can at his option pursue anj one of them and the 
mere fact that one of the remedies is barred will not disentitle him 
ito pursue the other ^ 

8. Payment made in consideration of a voidable transfer, 
but no possession given. — Where, m consideration of money paid 
by A, B executes a transfer to A, without, howoier, giving him 
possession thereof, or any other consideration, but the transfer is 
voidable at the option of C, there is an existing consideration for the 
payment ^ As illustrations of voidable transactions may be mentioned, 
transactions by persons with limited authority , such as agents, guar- 
dians and managers of joint Hindu families, and transactions which 
require election by some person authorised by law to elect m order 
to complete the title of the transferee* If the transfer is avoided 
by C, there will bo a failure of consideration, and A can recover the 
money paid by him The starting point for a suit for such recovery 
IS the date ishen C aioids the transfer * As to when C may be said 
to have avoided the transfer is a question depending on the facts 
of the particular case If A, being entitled to ixissession under the 
transfer, attempts to obtain jiossession and fails to get it by reason of 
C'$ ob}CCttOD, C may be said to have aioidcd it and the date of the 
failure to get jiosscssion will bo the date of the failure of considera 
ition* The fact that after such failure to get ixesession he sues for 
5 (1933) AIR 1933 Lab 63 (81) llOlnd Cas 7CO Nur Dsn t Allah Dm 
e (191G) AIR 191C Oudh 1240 (211) 33 lod Cas 746 ill hanhx Khanam ▼. 
V2 Zlasuman (Covenant for title ) 

(1924) AIR 1924 Pat 321 (322) 72 Ind C53, Jkxngu Ojah v JTegknatfi 
Paniey (Do ) 

(See al» (1932) A I R 1932 Bom 36(38) 55 Bom 5C5 134 Ind Cas 
1157 Ralanbatv Ghashiran (Do) 

(192G) AIR 192G JIad 255 (256) 91 Ind Cas 514 Syjasnonx Pandx 
thasiy ilxinsbadra ttatnar (Covenant for quiet possession ) 
(1920) AIR 1920 Mad 631 (636) CO Ind Cas 235, iluhamad Ah 
Sheriff Sahtb j renfutlapalhtDaju (Do)} 

7 (1920) A I R 1920 Kag 91 (95) 55 Ind Cas 93 PremsaiAdai v Xamd/o 

(1917) AIR 1917 Mad 296 (297) 32 Ind Cas 176. Vtenakshx v Krxshna 


1 (1933) AIR 1933 Lab 631 (5S2) 115 Ind Css ISC Kitlha Smgh r Fatal 

Dirt (4 executing a mortgage in favour of D— But D subseqnentlv 
cancelling it himself on the ground of fraud — B can sue for money and 
the date of the failure of consideration is the date of D s avoidance ) 

2 (1^1) 25 Bom 593 (C04) 3 Bom L R 190 Ardetir r Vajesxngh 

e ~ . Toarii of 

4 ■ . ■ Kamat 


Article 97 
Notes 
7—8 


lim 92 
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Artide 91 possession and {ails, ■will not carry forward tViO starting point to the- 

Note 8 date of the decision in that suit ^ ii A sues for possession and the 

Court dismisses the suit on the ground that the transfer is not 
binding on C, the date of the decision is the date of the failure of 
consideration ® The fact that m such a case the mattei taken up 
on appeal and the Appellate Court confirms the decision of the fii^t 
Court wiU not carry the starting point to the date of the appellate 
decision’ In Juscnm Bo»d v Prtthichand Lal,^ wheie a sale was 
set aside by the decree of a Court with the lesult that there was a 
failme of consideiation, their Loidshiiis of the Privy Council observed 
as follows 

the only question is whether time began to run, as 
the plaint alleges, from the 3id of August 1906, the date of 
the appellate decree, or os the defendant respondent contends, 
from the 24th of August 1905, the date of the original decree in 
Suit No 248 of 1904 Both Couits have held that the failure of 
consideration was at the date of the first Court’s deciee Their 
Lordships feel no doubt that as between these two decrees this 
IS the correct view, for, whatever may be the theory under other 
8j stems of law, under the Indian law and procedure an original 
decree is not suspended by presentation of an appeal nor is its 
opeiation interrupted ■where the decree on appeal is one of 
dismissal ” 

Where, however, the first Court decides against the plaintiff and 
the second Court reverses it which in its return is reversed by the 
High Court, the starting point will be the date of the latter decision, 

(1901) 24 5rad 27 (31) 10 Mad L Jour 217 I en\atarama Aytr ^ Venkata 
Siibramantyan 

U9321 A I R 193^ Bom 30 138> 55 Bom 605 134 Ind Oas 1161, 

OhasJuram 

(1902) 20 Bom 750 (765) 4 Bom L R 611. Tulstram V MurUdhar (For the 
purpose ol applying Article 97. Jt was assumed that the transaction 
was a voidable transaction 19 Cal 123 (P C), Followed ) 

5 (1892) 19 Cal 123 (12C) 18 Ind App 158 C Sar 91 (P C) HanutMn Kamal 
V Hantinian Slandur 

(1902) 26 Bom 750 (755) 4 Bom I, R 571. TKlwmw v il/«rInI>ior (19 Cil 
123, Followed ) 

(1001) 1901 All W N 24 (25) Bnlchand V Parm<mand (On the 

would appear that the consideration had not totally failed but 
nevertheless Article 97 was applied— Submitted wrong ) 

C (1928) AIR 1928 Nag 134 (135) 109 Ind Gas 457, Muh v Canpat 

(1020) AIR 1920 Oudh 185 (18C) 58 Ind Gas 9C3 23 Oudb Cas 2S4. 

Shmnbhnv NawdStitnar 

(1932) A IRl932Iah 382(383) 13 lah 188 137 Ind Cas 828, ial 
v Doit iluharnmad 

7 (1028) AIR 1928 Nag 131 (135) 109 Ind Cas 457, 1/wIi v Ganpal 

(1923) AIR 1923 Jlad 892 (396 398) 74 Ind Cas 410, Gopala '* 

VuminaeJn Deddtar 

(But see (1919) A I R 1919 tlad 887 (888) 42 Mad 607 49 Ind Cas 

729, Sarrothama Pao v Chintiammy Pillat (Tune 
to rnn from the date of High Court judgment confirming in 
decree of the lower Court — Submitted wrong )] 

8 (1918) A I R I9IS P C 151 (153) 46 Cal 670 46 lod App 62 50 1"^ Cos 

444 (P C) 
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for, it IS then that there can be saiil to be a failure of consideration ® 
Where tlio first Court holds in plaintifif’s favour and the second Court 
against him, the starting jioint will be the date of the lattei decision 

Where C himself sues A for a\oiding the tiansfei and obtains a 
decree in his favour, the starting |)Oint will bo the date when he 
obtains such decree On the principle of the decision of the Piivy 
Council referred to above, the starting point will not he ixistixined to 
the decision of the Appellate Couit whore such Court meiely confirms 
the decree of the first Court 

9. Payment made in consideration of voidable transfer, 
possession also given. — Where, m consideration of money paid by 
A , B transfers property to A and also gives jiossession thereof but the 
transfer is voidable at the option of C, there is existing consideration 
for the transfer The mere fact that G avoids the transfer will not 
amount to a failure of consideration so long as A has not lost 
lx3ssession of the property transferred to him The starting ixrint for 
a suit to recover the money in such a case is the date when A loses 
iwssession of the pro^ieity transferred ^ 

A purchased property from D and went into possession C, a 
nephew of B, sued for a declaration that the alienation of B was not 
binding in C's reversionary interest His suit was dismissed in two 
Courts but decreed m the third Court A Letters Patent appeal from 
the latter decision was dismissed A then sued for refund of money 
It was held that time ran from the date of the decree of the third 
Court and not from the date of the decision of the Letters Patent 
appeal and that the suit was barred * It is not clear whether 

0 (1031) AIR 1931 All C51 (652) 183 Ind Cas il5 S3 All 914, 5at>ir iZumm 

Khan 'I Jan Muhammad (Transfer of docrco voidable on ground of 
frand ) 

10 (18C0) 11 Suth Vf R 21 (24) 2 Bong DRAG 170 Batnjay Dey v Snnalh 
Singh 

^1 (1913) 21 Ind Cas 881 (582) (Oudh) DebtPerthady Shea Narain (Voidable 
mortgage without possession avoided by person entitled to avoid it by 
suit ) 

12 (1930) AIR 1930 Lah 993 (994) 129 Ind Cas 201 Sahib Singh v Curdwl 
Singh 

Hote 9 

1 (1932) AIR 1932 Nag 5 (C) 2S Kag D R 31 136 Ind Cas 225 (F B). 

Kaihiraov Zabu 

(1025) AIR 1925 5Iad 749 (750) 6C I C 755, FeRlnnnn v Appalaticami 

(1923) A I R 1923 Mad 4G (48) 4C Mad 40 70 Ind Cas 787, Sankara 

Variyar^ KalathilVmmar 

(1927) AIR 1927 Lah 570 (572, 573) IOC Ind Cas 804 9 Lah 191, 

Copal IXi, T Dhanna ilal 

(1932) MR 1932 Bom 80 (38) 55 Bom 505 131 Ind Cas 1157, Itatanbai 
T GfcajJiiram Gangahxihan 

(1901) 25 Bom 593 (COG) 3 Bom L R 190, Ardour v Vajtting 

[S« also (1927) A I R 1927 All 421 (422) 100 Ind Cas 745, Fjighunath 
Pra/Ad T Pam Pharose 

(1915) A I R 1915 Mad 708 (710) 38 Mad 687 23 Ind Cas 570. Sub 
baraya Erddiar V BajagopalaPedduir] 

2 (1927) AIR 1927 Lah 731 (731) 100 Ind Ca* 19, Pir BaUb v Chanan 

Din 


Article 97 
Notes 
8-9 
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Article 97 
Notes 
9—10 


Article 97 was applied to the case So long as A was in jMssession, 
there could be no question of failure of consideration and a suit as 
on such failure would in fact be piemature 

A jiurchased imjperty from B as guardian of C and obtained 
possession of the proi>erty purchased C later on filed a suit to recover 
the properties sold A, m order to save himself from losing the 
property, compromised with C and jiaid her the value of the property 
Thereafter he sued B for return of the money paid It was held 
that Article 97 applied and that the consideration failed when A 
had to pay money to C * Such payment would seem to have been 
considered as equivalent to losing possession and getting it back by 
purchase from G 

10. Suit for mortgage money under Section 68 of the 
Transfer of Property Act, if one based on a failure of con< 
slderatlon. — Under Section 68 of the Transfer of Property Act, 
a mortgagee may sue fpr the mortgage money m the circumstances 
specified in that Section But such a suit is not one for recovery of 
money on a failure of consideration ‘ Where the mortgage is vahd, 
it IS an existing consideration which does not fail by reason of the 
happening of the events specified m clauses (b) to (d) of the Section, 
though the mortgagee is entitled to recover the money on the 
happening of those events A suit for the mortgage money m such 
cases IS not therefore governed by this Article If the liability of the 
mortgagor in such cases be regained as one based on contract, the 
suit may be governed by Article 115 of tbe Act , if such a contract u 
regarded as being implied m the registered mortgage, Article 116 
will apply, if the liability be regarded as a statutory one and not 
contractual, Article 120 may apply * 

Whore the mortgage is totdable or loxd but possession has been 
given, and the iwossession is lost subsequently by reason of the fact 
that the transaction is void or voidable, a suit for the recovery of the 
mortgage money is a suit for the recovery of money as on a failure * 

3 (1919) AIR 1919 Mad 37 (33) 60 Ind Cis 815, Araiamuda Chartar r 

Aramanai Srtshna Iyer 

Note 10 

1 (1899) 21 Mad 2« (213) 8 Mad L Jour 81. UKicImHiUH v Ahmed Kt'H* 

Kayi 

2 (1899) 21 Mad 242 (243) 8 Mad L Jour 81, Unxchaman v Ahmed Kulti 

Kav\ 


ed 

... • ■ ■ - 3 , 

, . ■ as 

arphed )) 

($?<• (1910) C Ind Cii 5G9 (570) (All) Phtiirant Sinjh T 

ThthaJur Sinyh (Article nppIicaUo not decided )) 
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of consideration ’ Whore tho mortgage la a voidable one and no 
possession IS given, and in a suit by tho person entitled to avoid it 
the Tnoitgaga vs uvovded, IViexo vs a. iiepnvaUon of secuTvty tmaeT 
Section 68 and a consequent failure of consideration A suit for the 
mortgage money will be governed by this Article and time runs from 
the date of the decree m tho suit * In the ui^ormentioned case,® 
A moitgaged property to S by a registered mortgage, but subsequent 
thereto the property was sold for payment of municipal taxes free of 
the mortgage B sued for tho mortgage money It was held that time 
rah from the date when the plaintiff was dispossessed Article 97 
read with Article IIG was applied Seealso the undermentioned cases ® 
As has been seen already in Note 2 ante, the view that Article 97 
IS covered by Article 116 is not sound 

11. Executory consideration, when can be said to fail. — 
As has been seen before, a consideiation is executory when it consists 
of a promise to do or to abstain from doing something * A valid 
promise is a contract ^ But it may cease to be enforceable by reason 
of subsequent events Thus, it may cease to be enforceable by reason 
of its being avoided by the person at whose option the contract is 
voidable (see Sections 19 and 19 A of the Contract Act) It may coase 
to be enforceable by reason of the fact that after the contract is made 
tho act promised to be done becomes impossible or unlawful (see 
Section 66 of the Contract Act) In such cases there is a failure of 
consideration when in the one case the contract is avoided,® or when 
m tho other case the act promised to be done becomes impossible or 
unlawful * In tho case of a promise to abstam from doing something, 


3 (lOlO) G lad Caa 1010 (10171 13 Oudh Ca» 155, Raw Pai Jhan v ifa?iad«o 

Prasad 

4 (1913) 21 Ind Gas 681 (582) (Oudh), Debi Prasad v Sheo Narain 

5 (1900) 1900 Pun L B 201 (202), narnaratn Das t Sarup Lai 

G (1924) AIR 1924 Nag 220 (221) 78 lod Cas 24S, Laxmxchand ▼ Bajtrao 
(A suit by lessee for damages for dispossession is governed by Article 
97, but if the lease was registered then Article IIG applies ) 

(1920) AIR 1920 Lah 355 (850) 55 Ind Cas 418, Pamnalh t Sundar Das 

Note 11 

1 See Note 4 ante 

2 See Contract Act, Section 2 clause (b) 

3 (1918) AIR 1918 3Iad 728 (730) 42 Ind Cas 519, Gorindasamy Ptllat v 

Vfinicifol Connai Kumbakonam (Contract to ka«c by Mnniclpahty 
cancel])^ by Municipality— Soit for refund ) 

(1935) AIR 1935 Lah CSS (CSC) ICO Ind Cas 574, Vu'iicipal Cornmifke, 
CiiyraniffllA V Cfiaronyi Lai (Pion>i«e to gwe delivery ot possession 
of lands on receiving full purchase money — Failarc to deliver posses 
Sion — Plaintifl avoiding contract and claiming purchase money— 
Vrticle 97 was applied ) 

4 (192s) A I R 1923 All 300 (802) 115 Ind Cas 793, Jnanf Pliorathi v Sarup 

Stngh 

, ■ • • Seey 

» sU cot 

■ I when 


Article 97 
Notes 
11 
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Article 97 
Note a 


theie will be a failuie of consideration when the promisor does the 
thing which he promised to abstain from doing ® The starting i>oint 
for a suit foi the leco^erj of monej m such cases is the date of tba 
failure of consideration as explained above ® Where A contracted to 
sell property to £ but mortgaged the propeities subseguentlj and 
thereafter the mortgagee sued on his mortgage, obtained a decree 
and got the property sold m execution thereof it was held that the 
contract became imjiossible of i>eiformanc0 onlj on the saf^t that 
until then it could not be said to have become impossible of perfor 
mance and that time ran onlj from the date of the sale ^ 

A contract may also cease to be enfoiceable where a Court of la" 
refuses to enforce its specific pei for mance A failure of consideration 
will occur 10 such cases only when the Couit refuses to enforce the 

{191G} AIR 1916 Bom 158 (159) SC lod Cas CIS 41 Bom 31 OulabcUand 
Balaram 7 Ifarat/an Rama [A promising to pUmtiff to get P to 


(1934) AIR 1934 Cal 148 (149) 150 Ind Cas 89 Sudha Mulch* Dn* 

7 Chatrirtan of the CommtsstonSTS of the Tollygunj Municipality 
{Property becomibg non existent — Promise to conxey become* 
impossible o/ performance ) 

(1925) A I R 1995 Mad 1049 (1050) 86 lod Cas 378 Jiall* Ghtthppa r 

5 paying 
ded-^ > 
t return 


objcetioa ) 
[See a* 


5 


97 or by Article 120 ) 


f the insolvent s estate suea 
obtained a decree got pay 
roiight the present smt 
paid to the creditor of the 
governed either by Artie a 


(1883) 1888 Bom PJ 5C Etngapa v XifkuHth (Promise not to execute the 
decree — promisor executing the decrcc-^Considcration fails ) 
rtfw (1893) 1892 Pun Rc No 79 COKpat v Etrm Tau 
IS governed either Article 97 or Article 115 )] 


lot 

ng 

m reshtatiop of amount in excess of the amount doc— buit 1°^ 
recovery for excess — Article 97 7 rid not to apply —I'o vca«o 
are given f] 

r (19^8) AIR 1928 AH SCO (3C3) 115 Ind Cis 793 Inanl Bharth* v Sor«P 
Singh 

(See however (1887) 14 Cal 457(400) Ahil ATnsIo Bov v 

(Contract to ucH goods— Onlv part dcliverygiven— Suit for prir 

— Articl‘.C2 was applied — SubmitW not correct— ArtKW 

Was not adverted to f) 

7 (1929) A I R I9»9 Cal 21C (117) 117InlCas“00 5C Cal 455 J C ralV<i>a 
T if arnood* Iltgnm 
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S{)0ci6c iwrformanco thereof ® In Bassu Kuar \ Dhun Singh, ^ A 
paid monej to B in consideration of an agreement to sell certain 
properties Subsequcntl>, disputes aroso as to the actual terms of the 
projioscd sale and B sued to enforce the specific {lerformance of the 
agreement, which was ultimately dismissed on the giound that the 
agreement was unenforceable It was held by their Lordships of the 
Priry Council that the consideration failed when the suit for specific 
performance was dismissed 

In tlie undermentioned case'® -4 paid money to B in consider, 
ation of a piomiso on the part of B to execute a zarpeshgi lease, and 
on B refusing to execute it A sued B foi sjtccific tierfotmance but the 
suit was dismissed by the Court /! sued for the return of the money 
paid It was held that the cause of action arose when B refused to 
execute the lease It is submitted that this decision is not correct 
A refusal to i>ciform a promise does not put an end to the contract 
and cannot be said to be a failure of consideration The undermen- 
tioned decision” also cannot on the same new bo supiiorted On the 
principle of the Privy Council decision in Jusaim Botd v Prttkt- 
chand Lof,”*' refen ed to in Note 8 ante, the starting jioint will not 
be i)OSt|x>ned by reason of the fact that the decision of the first Court 
js confirmed by the Apiiellate Court 

8 (1S80) 11 All 47 (57) 15 led App 211 S 8ar 2C0 12 lod Jur 450 (1> C) 
HauttAuarv DliiinSiiMn 

(1023) A I B 1023 All 821 (321) 72 liid Cas 6C 45 All 378 Munm liebu v 
Koer Aani/d Stn^h 

(1018) A I B 1018 Alad C4S (C4S) 40 lod Cas 803 BOTntnnuatotnnn Aofuia 
gultiv liittitarajH Jnkai/pa 

(1003) 25 All 018(620) 1903 All W K 117 Idtl Artmin Vtsr \ Mtiham 
irtad VintiAluliah 

(1031) A IB 1931 Lah 448(449) 13 Lab 1 135 Ind Cas 03 Clmnan Jl/al 
V Vaharaj (Fromisc to deliver possession — Failure — Suit for posses 
Sion dismissod— Date of dismissal is failure of coosideration ) 

( 1004 ) ^ ^ * rn.nr »-ri. 


(1925) A IR 1925 Rang373 (374) 92 I C 73G Watmgi To Am v Vaun^ 
Po Ofi (Suit was beld barred wbetber Art 97 or Art 120 applied ) 
(1900) 1 Ind Cas 890 (604) 31 All CS 36 Ind App 44 (P C) 4mTna Dxbi v 
Udtl Aornini/isra 

[S« also (1937) AIR 1937 All 689(091) 171 Ind Cas 923, Ilans 
Tbipi Stngh v Aisliors Lot (Failure to dclixcr possession on 
date of sale — Suit for po«cssion dismissed subsequentlv — 
Time runs either from date of sale or at aov rate from date of 
dismissal — Submitted that the latter date is tbe correct start 
ing point )1 

9 (1889) 11 All 47 (57) 15 Ind App 211 5Sjr260 12 Ind Jur 450 (P C) 

TO (1875) 7 N W P II C R 199 (201) Puimphal Lai v Jaffir «i 


tfol V tfalaraj 


Article 97 
Note 11 
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Article 97 
Koteii 


tbei-e uill be a failure of consideration when the promisor does the 
thing which be promised to abstain from doing® The starting jioint 
for a suit foi the recovery of money m such cases is the date ol the 
failure of consideration as explained above ® Whore A contracted to 
Sell jiropert} to B but moitgaged the piopoities subsequently and 
thereafter the mortgagee sued on his mortgage, obtained a decree 
and got the property sold m execution thereol, it "as held that the 
contract became impossible of performance only on the Sale that 
Until then it could not be said to have become impossible of peifor 
mance and that time ran only from the date of the sale ^ 

A contract may also cease to he enfoiceable where a Court of law 
refuses to enforce its, specidc iieifoimance A failure of consideration 
"ill occur in such cases only when the Couxfc refuses to en force th e 

(191G) AIR me Bom J58 (159) 36 Ind Cas CIS 41 Bom 31 GulabcMt d 
Balarani v tfarfiyan il<i>na (A promising to plaintiff to get B to 
execute a sale deed to favour of plaintiff — B selling to 


(1934) 


impossible of pcrforanaoce ) 

(1935) • * ” ^ ^ » 1 /n -i-n u t ftnl/rnm v 


obiection ) 
<i 


recover the monc} which he had paid to the creditor p* 
josolteot field that the suit was governed cither by Art c 
97 or by Article 120 ) 

5 (1883) 1893 Bom PJ5C Ainguprt v (Promi'« not to execute the 

decree — Promisor executing the decree-^Considcratiou fails ) 

[See also (1892) 1892 Pua Re No 79 Canpat v Ktr}ia liai i (Matter 
xs governed by either Article 97 or Article 115 )] 
[Bu»««(1933)AIRig33i:«h 112 (112) 140 Ind Cav 472 A<Jrn J 

Ellaht V Tlar* Barn (Payments made by jlipni 


r (1928) A I R 1928 All 3CO (363) 115 Ind Gas 793 Inatil B> aril t ' Sartr 
’iingh 

(See however (1887) 14 Cal 457 (4C0) Alul Krxslo Ito'^ v T r/«‘ 
(Contract to sell goods—Onlvmrt deUvcrygivcii— Suit f" 

— Article 62 wte applicd—Subinittcl not correct — Art ew ^ 
was not adverted to R 

7 (1929)AIRl929Cftl216(217) ll7IiUCas700 Sr CaU55 / C ( <ilslauti 
V Mamoodx Pegutn 
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sixjcific iwrformanco theieof ® In Basm Kuar \ Dhun Si7igh,^ A 
paid monej to B in consideration of an sgteetnent to sell ceitain 
properties Subsequently , disputes aroso as to tbo actual terms of the 
profxjsed sale and B sued to enforce the speciHe jierformance of the 
agreement, which was ultimately dismissed on the giound that the 
agreement was unenforceable It was held by then Loidships of the 
Fruy Council that the consideration failed when the suit for specihc 
performance was dismissed 

In the undermentioned case'® A jiaid money to B in consider- 
ation of a piomisc on the pait of B to execute a zarpeshgt lease, and 
-00 B refusing to execute it A sued B for specific {lerformance but the 
suit was dismissed by the Court A sued foi the leturn of the money 
paid It was held that the cause of action aiose when B refused to 
execute the lease It is submitted that this decision is not correct 
A refusal to yieiform a pramise does not put an end to the contract 
and cannot be said to be a failure of consideration The nndermen- 
tioned decision" also cannot on the same new be supported On the 
pnnciple of the Prny Council decision in /Mscimi Botd v Frttht- 
cha7id refened to in Note 8 ante, the stalling ixunt will not 

be postjwned by reason of tlio fact that the decision of the first Court 
■as confiimed by the Appellate Court ** 

8 (1880) 11 AW 47 1571 15 Ind Apji 211 5 Bar 2C0 12 Ind Stir 450 IP C) 
BrtSiitXwarv ZUiim 

(1028) A I R 1023 AH 321 (321) 72 Ind Ca^ 80 45 All 878 Debu x 

Koer hantta Stnyh 

(1018) AIR 1918 ^Iid 045 (045) 40 Ind Cas 803 Dommanaboin^a Aonna 
gultiv liamarajn Ankauya 

(1903) 25 All 018 (620) 1003 Alt W N 117 bdU Aflrnm J/tjr v iluham 
mad Mtnnatullah 

(1031) AIR 1031 Lah 448 (440) 13 Lab 1 135 Ind Cas 03 C/ianan Mat 


tbatjt 14 fto torred f 

■ “ ’’o Xtn V ilaung 

120 applied ) 

C) Amina t 


d Cas 933, liana 

Ham Singli x ATtiliort Lai (Failure to deliver possession on 
date o( sale — Suit (or po«<«ssion distnused subsequentlr — 
Tunc runs cither from date of sale or at any rate from date of 
di3nii443l — Submitted that the latter date is the correct start 
inRt^iot)]^_^ ^ 


18th June lOOS — Subsequent suit for speciOe pcrformaBce dismuscd 

... . . I - ■ I ; ■ Ml 'O 
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Note 11 
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Article 97 
'Notes 
41— 11a 


But, even though an executory promise may not have failed, the 
promisee may, if the promise has been broken, sue for damages as 
on breach of contract, though such a suit is not governed by this 
Article 

11a. Suit on liability under Section 65, Contract Act. — 

Section 65 of the CJontract Act enacts that where — 

(a) an agreement is discovered to be void, or 

(b) a contract becomes void, 

any person who has received an advantage under such agreement 
or contract is bound to restore it, or to make compensation for it, to 
the person from whom he received it 

Case (b) above is a case of failure of an existing consideration 
and suit for the recotery of the money paid will be governed by this 
Article ^ 

Casa (a) is a case of void consideration, and as has been seen m 
Note 3 ante, a suit for the recovery of the money paid is not 
governed by this Article A contrary view, namely that this Article 
will apply to such cases, has been assumed m the undermentioned 
cases® It is submitted that this \iew is not correct The Article 
that has generally been held to apply to such suits is Article 62® and 

18 Ste (1932) AIR 1932 Mad 225 (225) 138 Ind Cas 119, Apfasaviy lyetrgar 
v Knsknasamy Padayaeht 

Note 11a 


1 (1928) AIR 1928 All 3G0 (3C2 363) 115 lud Cas 793, AKttnl ’ 

Sari/p Singh 

(1920) A I R 1920 Oudb 185 (166) 58 lad Cas 993 23 Oudh Cfls SSI, 
Shambhu ▼ Nand £umar 

[S« (1889) n All 47 (56) 15 Ind App 211 5 Sat 2C0 12 Ind Jur 
450 (P C) Bassu Kvar v Dhum Smgh ] 

2 (1901) 1901 AH W N 24 (25) Bulchand v Parmanand (Sale void in part 

^5 inilio — Suit for refund — Art 97 applied ) 

(192G) AIR 1926 Rang 7 (9) 93 Ind Cas 119, ^^aung Eys Oh v Mating 
Kyaw Zan (Do ) 

3 (1915) AIR 1915 Bom 102 (104) 39 Bom 353 28 Ind Cas 442, Jaserhhax 

Jorabhat v Gordhan Narn (A mortgaged to B who leased the pro 
perty back to A Both mortgage and lease held \(nd ) 

(1915) AIR 1915 AH 839 (340) SO Ind Cas 410 Janak Stngh v Wahdad 


Ehan 

(1933) A IR 1933 Lah 581 ^ « -o'- T-iMt.. <• t Faial 

Dm ( If the traosfi 

(1921) AIR 1921 Cal 596 ‘ Sinha r 

Sejoy Chand Mahai Purchaser 

thereafter paying rent to landlord pays without consideration ) 


(1925) A I R 1925 Nag 130 (131) 81 Ind Cas 873, Omrao v pamadhar 
(1932) A I R 1932 Bom 36(38) 55 Bom 5C5 134 Ind Cas 1167, * 


Ghashtram 

(1901) 25 Bom 593 (693, COl) 3 Bom L B 190, Arrfcsir v Vfljesmg (Trao 
saction partly votd o6 inifio — Suit for refund of portion of amoun 

(1918) A IR 1918 Lah 249(249) 4CIndCa82C 1918 Pun Re No 44 

Juim T Gurdas (Do ) , . 

(1919) AIR 1919 Cal 116 (117) 49 Ind Cas 258 Mahome 1 Ayub v 

Baksh Mandal (Lease of lands portion of which was already Jcssc<i 
out to another — Void initially quoa f that portion ) 
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this view IS based on the decision inJ/anttman v fl’an«nian,*whero 
their Lordships of the Privy Council observed that where a sale was 
ah inxtio void, the Article applicable for a suit for a return of the 
monoj paid m consideration thereof would bo governed by Article 62 
If that Article applied, time would run from the date of the receipt 
of the money It was howo\or held in Hamath v Indar Bahadur 
Stnghf that time would run from the date when the agreement was 
discoiered to bo \oid, winch might bo later than the date of the 
receipt of money Their Lordships did not however decide what 
Article applied to the ease Their Loidships’ view is inconsistent 
with the applicability of Article 62 but may be consistent with the 
applicability of Article 115 oi Article IIG if the suit is regarded as 
one for compensation for the breach of an implied contract to refund 
the amount if the consideration is discoveied to bo void This is the 
view that seems to have been taken in the undermentioned case ® 
The decision in Hamath's case^ was subsequently explained by 
their Lordships of the Prny Council m Annada Mohan Boy v 
Gaur Mohan MulUckf where it was observed that normally the 
date of the discovery would be the date of the agreement and that 
only under special circumstances the discovery would bo a later 
date This decision has been followed id the undermentioned cases ^ 
12. Failure of consideration in execution sales. — Under 
Order 21 Pule 93 of the Code of Civil Procedure, where a sale nr 
execution is set aside uodei Older 21 Rule 92, the purchaser is 
entitled to an order for repayment of hie purchase money, against 
any person to whom it has been i>aid There is a difTerence of 
opinion as to whether a suit will ho for such lefund According to 
the Lahore' and Oudh'® Courts such a suit will he. while according 

4 (1892) 19 Cal 123 (12C) 18 Ind App 138 C Sar 91 (P C) 

5 (1922) AIR 1922 P 0 403 (405) 71 Ind Cas C29 50 lod App 69 45 All 

179 2G Oudh Gas 223 (P C) 


6 (1930) AIR 1930 Pat 402 (405) 101 Ind Cas 2i« liajendra A'aram v 

Lalmohan (Art 110 was applied as the contract on which the money 
was paid was registered ) 

7 (1923) A IR 1923 PC 189 (191) 50 I A 239 50 G»l 929 74 I C 499 (P C) 

8 (1920) AIR 1930 Oudh 119 (120) 90 lod Cas 310, Sahhdeo Stngh t Ka»ht 

Singh 

(1920) A I It 1920 Nag 211 (243) 92 Ind Cas C40 Gopilal Jihawaniram^ 
Pandurung (Art C2 was applied ) 

(1925) A I It 1925 Oadh 737 (73S> 91 Ind Cas 170 Rrtm Saniv;h Sinjh t 
V t Vniimth ^iier (Sis vears* rule of limitatioa was applied ) 

Note 12 

1 (1932) A 1 R 1932 Lah 401 (411. 412) 133 Ind Cas 47 13 Lah CIS (F B) 
MeAnrCAandv J/flUhi F-im 

(1921)AIR 1924 Lah 113(115) 4 Lab 351 70 lad Cas 005 isadUlhh 
Khan t KarnnChand 

la (1930) AIR 1930 Oudh 148 (153 J59) 121 Ind Cas C41 5 Luck 552 (F B),. 
itilmdur Singh v /lim Pkat 


Article 97 
Notes 
lia— i2 



1466 FOR MONE\ PAID OR FAILURE OF CORSIDERATIOR 


Article 97 to all the othei Couits^ such a sulf|^}9 not mamtamablo ® 

Note 12 It has been seen in Note 1 that it is only where monej has been 

paid in pursuance of a contract beti^een the paities that this Article 
will apply In the case of involuntary sales the auction purchaser 
does not pa> any monej in pursuance of anj contract between him 
self and the judgment debtor or the decree holder, and consequently 
this Aiticle will not applj even where a suit foi refund of the pur 
chase money is held to be maintainable * Aiticle 120 has been held 
to apply to such cases® 


Article 98 98.* To make Three years The date of the 

good out of the trustee’s death, or, 

general estate of a if the loss has not 

deceased trustee then resulted, the 

the loss 0 c e a- date of the loss, 

sioned by a breach 
of trust 

Act «f 1677, Article 98 and Act of 1871, Article 99 
Same as abore 
Act of 1859, Section 2 

No suit to make good the loss occasioned by a breach of trust out of 
the geiicrat estate of a deceased trustee shall be maintained many of the said 
Courts unless the (Wtne is instituted sritbin the proper period of liinitition 
according to the last preceding scctiou to be computed from the decease of such 
trustee 

(1037) M R 1957 Oudh 28C (286) ICC Ind Cas 705 Lai Oobmd Prasad^ 
ytifM Itasnn Shah (Such suit is governed by Act 62 or Art 07) 

2 (1921) AIR 1021 All 377(381 381) 43 All CO 5S Ind Cas 105 Sarifp 
V Dalpat Pat 

(1918) AIR 1918 All 325 (82C) 4C Ind Cas 103 Man Mohan Lai v Copt 
Nath 

(1922) A I R 1922 Bom 205 (20C) 07 Ind Cas 3G0 46 Bom 833 paltcanl 
llanganalh t Bata Vatu 

(192G) AIR 1920 Csl 971 (973 974) 9C Ind Gas C4 53 Cal 768 Btsheecase 
Law V MamKMolla 

(1919) AIR 1919 Mad 498 (499) 49 Ind Cas 350 Subbxi Btddi v Ponnai i 
hala Beddt 

(1918) AIR 1018 Mad 353 (354) 45 Ind Cas 109 40 Alsd 1009 Tl iru 
t ialai$n}tjf Nntdn y Subrai aniat t Ckettwr 
(1921) MR 1921 Nag 60 (C2 63) C5 Ind Cas 230 Lahihmxchand v 
Chalitrhhu] 

(19^5) AIR 1925 Pat 100 (110) 3 Pat 917 88 Ind Cas 210 Nagcxidra 
Nath (Ihosh y Sambhu Bath Panday 

(19^3) 4 I R 1928 Rang 272 (273) 6 Rang 468 112 Ind Cas 43C Mauitg 
Baling \ Mating J3a Oyt 

"3 Sfe also Note 4 to Order 21 Rule 93 of the Authors Ciril Procedure Code tor 
a fuller discussion of the subject 

^ (1912) nind Cas 707(703) 40CaU8- imnta / al Bagcht v Jrg^tdra Lot 
C/owdhiiry 

*i (1912) 15 Ind Cas 707 (708) 40 C%1 18~ dmrita Lai v doge idra Lai 

(1913) 19 Ind Cjs 930 (933) 3 411419 Videel iran Presha I x Mayanand 
ttir 

(See however (1911) 10 Inl Cns Tlf (717) 14 Oudli Cis 74 dot 
Singhr JtnaJ ViN/an (trt C2 was nppliwl )) 
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Synopsis ’ 

^ 1. Scope. 

2. Loss. 

• 3. "General estate." 

4. Starting point of limitation. 

1. Scope. — Tins Article contemplates suits liiought after the 
^eath of the trustee, against his genera) estate, to make good the loss 
occasioned b> a breach of trust ** 

Section 10 ante applies to suits for the puiiiose of follouing the 
irust property or the proceeds thereof in tlie hands of the trustee or 
his rcpiesentatues, or for nn account of such ptoperty or proceeds 
This Article does not co\er the suits contemplated by Section 10, but 
men if it does, Section 10 %mU prevail, as it is made applicable to cases 
covered b> it “notwithstanding anything hereinbefore contained’ 
which would include Section 3 and the Articles in the Schedule ' 

2. Loss. It has been held by the High Court of Bombay m the 
undermentioned case^'that the word '“loss m this Aiticle is not any 
loss occasioned by n tiustec but the loss of “pro]>eity vested in tiust 
lor a sjiecific puri»se, within tho meaning ot Swtion 10 of the Act, 
and that tho meaning of this Article is that m case the specific 
property is it recoverable, then tho value can l>e recoveied out of tlie 
'“general estate within the yienod specified in this Article Tins 
view proceeded on the fact that undei the Act of 1859, all the tiustco 
provisions were placed in one Section which ran as follows 

“No suit against a trustee m Ins lifetime, and no suit against Ins 
representatives for the puriwso of following in their hands the speciOc 
property which is the subject of tbo trust shall lie barred by any 
length of time , but no suit to make good the loss occasioned by a 
breach of trust out of tho gencial estate of a deceased tiustec shall bo 
maintained in any of tho said Courts unless tho suit is instituted 
within the projicr yieriod of limitation according to the last preceding 
Section (i e three years) to be compute<l from the decease ot such 
trustee, etc 

It IS submitted that tbo alme intcipretation of the Aiticlo cannot 
bo accepted as collect Tins Article clearly is cajiable of covering any 
loss occasioned by the trustee and there is no reason why its plain 
construction should Iw narrowed Tbo fact that the original Section 
IS now div idod into Section 10 and Article 93 will indeed Iw a ground 

Article 98 — Note 1 

HfWJs) SIR 191S Njr 30(S3) V/ SaliatMira Brti t Sl.ri DfO /ai/ 

1 (10-2S) AIR 1923 Pom 53 (59) 10" tad Ca« T05 52 lorn 1S| ( litnfantrtrj 

Note 2 

1 (1335) 9 llom 373 (too lOI) a»uJ II Co Ltd 


Article 9S 
Notes 
1—2 
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Article 98 lor not adopting the construction adopted by the Bombay High 
Notes Court 

^ ^ 3. “General estate.” — The joint family properties of the father 

and sons which pass by survivorship to the sons on the death of the 
father do not form the “general estate” of the deceased father within 
the meaning of this Article If therefore such father was a trustee 
and committed breach of trust, a suit by the beneficiaries against the 
sons to lecover the loss horn the joint family pioperty in the hands 
of the sons is not a suit to make good the lose out of the general 
estate of tbo trustee and is not governed by this Article ' 

4. Starting point of limitation. — The starting point of limita 
tion for suits under this Article where loss has resulted befoie the 
date of the death of tho tiustee is the date of the trustee’s death, 
and a suit brought more than three years after the death of the 
trustee is barred by limitation * 


Article 99 


. 99.* For contnbu-| 
tion by a party -who has 
paid the whole or more 
than his share of the 
amount due under a 
joint decree, or by a 
sharer in a joint estate 
who has paid the whole 
or more than his share 
of the amount of revenue 
due from himself and his 
co-sharers. 


Three years. 


The date of 
the payment 
in excess of 
the plain- 
tiff’s own 
share. 


Act of 1877, Article 99 


99. — For contributaoB a. party who 
has paid the whole amount due under a 
joint decree, or by a sharer in a joint 
estate who has paid the whole amount 
ot Tcvcuiic duo from himscU and his 
CO sharers 


Three years 


The date of the plain 
tiQ s advance inexees* 
of 6is own 


Act of 1871. Article 100 
Same as m Act of 1877, Article 99 
Act of 1659 

Ko corrrcspoDdiQg provision 


Note 3 

I (1910) 7 liid Cas 698 (898) 33 Mad 808, Sutramaiudm U’jar v Gopat* 

ivjar 

Note 4 

1 (169C) 21 Bom 237 (2CB), Sapod i7iisseiu J/ipau V Collector of 

ISte olso (1938) A I B 1933 Nag 80 (34) Ml SoJiftndra Cat 
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Synopsis 

1. LeglslatWe changes. 

2. Scope of the Article. 

3. Right of contribution. 

1. Article is not exhaustive of the cases m vhich a 

right to contribution can be claimed. 

8. “Who has paid.*' 

6. Deposit in Court, whether payment. 

7. Payment of revenue, whether creates charge in 

favour of person paying on shares of co-sharers. 

8. Right of contribution between joint tort-feasors. 

9. Starting point. 

Ot/ter Topics 

Ezecation of mortgage is pajment See Kote 5, Pt 2 

Joint decree — Payment in Instalments— Starting point See Note 9 Pt 3 

Payment — ^Voluntary or inroluntary Sec Note 5 

1 liegislative changes. — There tvas no provision corresponding 
to this in the Act of 1850 and tho class of cases governed by this 
Article n-as held to bo governed by Section 1 clause 16 of that Act * 
Article 100 of the Act of 1871 and Article 99 of the Act of 1877, 
corresponding to this Article provided m the first column thereof for 
a. suit for contribution bj a pactj who bad paid the uhoh amount 
-due under a joint decree or tlie whole amount of revenue due from 
himself and his co sharers The third column of the said Article, 
however, ptovidcd that time lan from the date of the plaintiff s paj 
ment m excess of his own share This gave rise to a confiict of 
•opinion 03 to whether a suit for contribution where plaintiff paid in 
excess of his own share hut less than the whole amount due would 
he governed bj this Article* 

The present Article has now l>ccn so worded as to include such 
■suits 

2. Scope of the Article. — As has been seen in Note 2 to 
Article 61, ante, this Article is one of a senes of particular Articles 

Article 99 — Note 1 

1 (1SC5) 2 Suth R2CG(2GG) Doorga Mcnee Dosseey Doorga 3Tohan Doss 
{18G5)3SulhW R18l(I35) hobbo Krts'o Dhunj ■* liaj Dulluhh Bhunj 
118C9) 12 Sutb R 191 il95) G IVng X> It App 103, Bam Krulo Roy v 

VwJJun Copal Jlov (Period is six years under Act 14 of 1S59 ) 

(180=1) 10 Suth RSI (82) Iff Jumeelunr WttU ee Ahmed 

(1671) 15 Suth R R 125 (l^O) Khuihur Patil Stngh v Bvelhee Naram 

Vtlfrr 

2 (1903) 2G Mad CVJ (717) 13 Mad L Jour $3 (P B) P^ja o/ Tmana^aram t 

Raja Sr/rufJirrla Sotnavlfcararar (let) 

(l‘*9C) 20 Mad 23 (21) TaltalhiramavvaT Pamaysra (No) 

(l'KH)2C All 407 (425) 1 Ml L Jour 143 I**©! Ml R N 74 (FC) Ibr 

Ilason r Vrtj rhul,nn Ssran (No) 


Article 99 
Notes 
1—2 
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Article 99 
Notes 
2—3 


specifying various situations comprised \\ithm the class of cases 
governed by the geneial Aiticle 61 ‘ On general principles of inter- 
pretation of statutes, wheie a case falls undei this Article as well as 
under Aiticle 61, the foimei will prevail ovei thelattei (see Note 24 
to the Preamble) 

The Article ajiphes to suits for contiibution m lespect of only two 
classes of cases, namely, 

1 where theie is a joint decte© and n party thereto has paid the 

whole or more than his share of the amount due,* and 

2 where revenue is due by a party and his co sharer's and the 

same has been paid by the party wholly or in excess of his 
share 

4 obtains a decree against B, C and D X pays off A's decree and 
subsequently B is compelled to pay X the amount paid by him to 
A B then files a suit for contribution against C and D in respect of 
the amount paid by him to X It was held that this Article would 
not ajiply to such a case inasmuch as B could not be said to have 
paid any money towards the joint decree in the first instance lu 
Durga Prosonno Bose v Raghunath Das* A borrowed money for a 
partnership business under an agreement between the partners that 
ho may so borrow and a decree was subsequently obtained against A 
on the said loan and the same was paid off by j A then sued his 
partners for contiibution It was held that Article 99 would apply 
It IS submitted that this view is not correct There was no joini 
decree against A and the partners against whom contribution was 
claimed In Thanntkachella v Shudachella,^ one of two persons 
having a joint holding from a Mittadar, paid tbo whole of the 
Mittadar’s dues for one year aud then sued the other for contribu 
tion It was held that the suit was governed by this Aiticle It is 
submitted that this decision also does not seem to be correct The 
Mittadar’s dues are not revenue within the meaning of this Article 
S. Right of contribution. — The right of contribution rests 
uiKDD the piinciplo enunciated by the maxim qui sentit commodum. 
sentire debet et onus — ho who receives the advantage ought to suffer 
the burden In Bering v Earl of Winchelsea,^ Lord Chief Baron 
Eyre olwerved as follows . 

Note 2 

1 (1910) 5 In<I Ca? 440 (442) 13 Oudh Cas 23, Debt Sahat v Gaurt Shankar 

2 (1924) A I R 1924 All 843 (844) 83 Ind Cas 875, Ml Lakht v klura' 
(1931) AIR 1931 All 652 (653) 134 Ind Cas 452, Bohan Prasad Tetcan 

V Bliarath Prasad 

■ han 

■ . , ■ V Damn lar 

3 (1013) 20 Ind Cas 24 (25) (Cal), .TanA;* A’ocrT Donii Lai 

4 (1890) 20 Cal 234 (258) 8 Cal W N 299 

6 (1892)15 Vad 239 (259) 

Note S 

1 (1787) 1 R R41(44) 1 Cox 318 29 K R 1184 (1185) 
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“If we take a view of the cases both in law and in equitj , wo 
shall find that contiihution is bottomed ond fixed on general 
principles of justice and does not spnng fiom contract, though 
contioct may qualify it, . and the leason gnen in the 

IxxDks IS, that in equah jure, the law requires equalitj, one shall 
not bear the burthen in ease of tho lost, and the law is gi ounded 
m great equitj Contract is never mentioned * 

In Stirling v Forrester,' Lord Ttedesdale observed as follows 
“The principle established in the case of Dering v Earl of 
Wtnchelsea,^ is universal that the right and dutj of contiibution 
is founded in doctrines of equity, it does not depend ujicn con- 
tract If several persona are indebted and one makes tho 
payment, tho creditor is bound in conscience, if not bj contiact, 
to give to tho party paying the debt all Ills remedies against the 
other debtor’s 

See also the undermentioned cases ’ 

But it 13 necessary, m older to give rise to a right of contiilmtion, 
that the partj seeking contribution should himself ha\e paid the 
amount in respect of which contribution is sought * In fact it is tho 
payment hj a party towards tho common liability of himself and 
others that gives rise to the right of contribution ’ Wheie plamtifT 
borrowed money from X and i»aid tho Government leionuo and 
subsequently he paid off A’ and sued his eo sharers foi contiibution, 
it was held that the cause of action for contribution atoso when 
tho plaintiff paid the Qoxernment reienue (which was the common 
liability) and not the date when he paid off the debt lion-owcd from 
A* 

4. Article is not exhaustive of the cases in which a right 
to contribution can be claimed. — As has been seen already, this 

2 (1821) 22 R R CO (7G) 3 Dhgh 576 4 E R 712 

3 (1872) lOSuth W R24 (27) 11 Bcng L R 7G /Jam rmW Smj/. v ,\«r 

bhoij Stngh 

(1693) 2G Cal 254 (258) 3 Cal W N 299 Darya Prosonno v TlagkuMlh Da> 
(Sr« alio (1633) 1683 Pun Rc No 79 (257) Dhagican Stnyh 

T Prem Stnyh 

(1915) AIR 1915 Cal 276 (279) 24 lod Cas 259 Sfilyn Bhutan r 
ArtJhtMAaZt (ContnbatioD aigQifics payment bj each o( the 
partica itit«rc<tcd of hta abaro in any common liabititT Hence 
an action for contribution is a suit brought by one of such 
parties who has discharged the liability common to them all to 
compel the others to make good their share Mutualiti is the 
test of contribution ) 

' *1 ■ • ■ Dabee » 

4 (190)) 2C Mad C66 (C93) 13 Mad L Jour ti3 (P B) Haja of I tnanayaran 

V Srfritrhrrfn SoRirurlAamraa 

5 (1670) 14 SuthWR 430(451) C IVng L R \pp 101 Pnmcla Dthte r Tara. 

5ocn<furre iXifcrr 

(16G7) 7 Suth W R 29 (29), Kail* Skunl/r t Htiro SAunlur 
C (13C7) 7 Suth W R 29 (29) KalUe v Jluro Skunlur 


Article 99' 
Notes 
3—4 
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^Srtiole 99 
Notes 
4—5 


♦ 


] 


Article applies to amts foi contnbution onlj where money has been 
paid towards a joint decree or towaids reienue But these two classes 
of cases do not exhaust all the cases m which a right of contribution 
may arise Even where there is no joint decree and no revenue has 
been paid, there maj arise lights of contribution ^ Suits to enforce 
such lights of contribution would not be governed by this Article, 
but would be governed bj some other Article Thus, where A, the 
manager of a joint familj , boirows money from X and expends it for 
family purposes, he may haie a light of contribution against the 
members of the family m respect of pajments made m excess of bis 
•share A suit to enforce such a right would be governed not bj this 
Article but by Article 107, tnfia * 

5. “Who has paid.’' — As seen in Note 3 above, the right of 
•contribution aiises only when the party claiming it has paid money 
in discharge of a common liability A pajment means a payment m 
money or a transfer of piopeitj which is equivalent to a payment of 
monej ^ Thus, the execution of a mortgage in lieu of joint liability 
•of the plaintiff and of others is a payment and time will run, for a 
«uit for contribution, fiom the date of such execution * The mere 
incurring of a pecumaiy obligation in the shape of a bond or premia^ 
^ory note is not a i>ayment withm the meaning of this Article 
There is a difference of opinion as to whether the word ‘‘payment 
means only a voluntaiy jiayment or would include an involuntary 
•payment as, for example wheie money is recovered from a l>arty 


Note 4 

l (1890) 12 All 110 (114) 1890 All \\ N SI Ibn Husaxn v Samdax (Claim 
for coQtnbutioQ arisiQg out of a mortgage transaction— There was no 
joint decree — Suit held not one falling under Article 09 ) 

(1924) AIR 1924 Lab 112 (114) 72 Ind Cas 885 IToloUi Ham v Ham 
Ktahen 

<1915)AIR 1915 Nag 13(14) 30 Ind Cas 960 11 Nag Ii R 156 

raj V Warn Hax (Olaim by lambardar to recover hi* feharo of the 
profits from his co sharer out of the rents collected by him 
out of the estate after taking into account the credit to which the 
defendant would bo entitled in respect of his share — Article 90 does 
not apply) 

(1880) G Cal 649(551) 8 Cal I. R 209 Z?am UiUf Suiyh v Horahh h'aratn 
Stngh (Claim 1^ a tenant who has paid revenue in order to protect 
the estate — Claim is not one coming under Article 99 as such pay 
went IS neither under a decree nor as n joinfpropnetor of the estate t 

■2 (1900) 1900 Pun L B 149 (151) Mulchand v ifannjan Has 

3 See Note 2 to Article 107 

(1870) 14 Suth W R 480 (481) 6 Beng L R App 101, Bimola Dabee v Tara 
Soonduree Vabee 

[Sfeflfsrt(18C9)12SnthWB191{195) Ham Krxsto Hoy Muddun 
UofVJlBoy) 

Note 6 

1 See Note 3 to Article Cl, ante 

-2 (1931) A I R 1931 All C52 (053) 184 Ind Cas 452 Sat Hohan Prasad Tetcart 
T Dharalh Prasad 


8 


See Note 8 to Article Cl ante _ 

[See fll*» (1927) AIR 1927 Mad 1197 (1188) 90 Ind Cas 439, Sann<is> 
Cheltv T Aruuachala Chetty ] 
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under process of law See Note 3 to Article 61 for full discussion 
See also the undermentioned cases * 

6. Deposit in Coart, whether payment. — See Note 4 to 
Article 61, ante 

7. Payment of reYenue, whether creates charge in favoar 
of person paying on shares of co-sharers. — ^Wbero one of several 
CO sharers in a joint estate pays the whole or more than his share of 
the amount of revenue due from himself and his co sharers, it is 
clear that he has a right of contribution against bis co sharers But 
there is a difference of opinion as to whether, m respect of the 
amount due to him as contribution, he gets a charge ujicn the share 
of each of the co sharers’ proportj for their share of the revenue 
The High Courts of Allahabad, Bombay, Calcotta and Patna have 
held that in the absence of a statutory enactment creating such a 
charge there is no general principle of equity to the effect that 
whoever having an interest m an estate mates a payment, m order 
to save the estate, gets by reason of such payment a charge upon 
the estate ^ The High Court of Rangoon is also inclined to the same 
new * The High Court of Madras, on the other hand, has held that 
such a charge is created ^ ^here the statute itself creates a charge 
in respect of such jiaytnent, there is, of course, no question that 
there is a charge * "Where a charge is held to exist a suit to enforce 
the same and recover the contribution would be governed by Article 
132 and not by this Article * 


4 {18CS) 10 Suth W B 31 (32) Jumteluny Wulhee Ahmad (InToluntary 
payment u payment ) 

(1933) AIR 1933 Oudh 478 (480) 147 lod Cas 1042, BAilham Stngh v 
Sanl Bahhih Singh (Assumed m-eoluoUry payment is payment') 

Note 7 

1 (1892) 14 All 273 (295 298) 1892 All W N 117 (F B) Seth Chxtor Mai t 

Sh\b Lai 

(1902)26 Bom 437 (441) 4 Bom L R 90 5Airr4SO Karayan v PundaliA 

( 1887 ) 14 Cal 809 (832) (F B) Ainu Bom Das t Mataffer Jlosam Shah 
(1893) 25 Cal 665 (509) 2 Cal W N 425 Dpendra Lai MuXerjte t Gxnndra 
Aflih Mulerjee 

(1SS8) 15 Cal 542 (545) Almb La! SaAu t Pudmanuiid 
(1929) AIR 1929 Fat 041 (045 649) 7 Pat 013 111 Ind Cas 84 BAaS 
ntihvarx Kutr y VantrAAan 

2 (1929) AIR 1923 Ranfi 2"8 (2‘SO) 6 Rang 500 113 lod Cas 801, V Shvi 

Dwn r Ifnanj TAnaA Apa 

3 (1903) 20 Msd C^G ("03) 13 Mad L Jour 83 (F B) liaja of 1 imna^aram ▼ 

Baja Setrueherla SomavAAorarar 

(1905) 29 Mad 493 (494) 15 Mad L Jour 219 ilaya Kammah 't Subbaraya 
Goundar 

(1926) AIR 1920 Mad 141 (142) ‘XJ Ind Cas 551. Kotayva r Aolappa 
(1930) A I R 1930 Msd 762 ("64) J/e^Aararanam \aulu t ilahcmmed 
Vohxdten SaAiA 

4 (ISSl) 8 Cal LR210n (211) DroAuRdanT DesApuI/y Sin^A 

5 (IW) 23 All 743 ("40) 1^ All M N 516 raAntdli AAan t Lata AtiAan 

I al (20 All 2-’7. Followed > 

(l'X)l) 20 All 227 (233) I'Ol AllW A 3 TJ-ayifan Dai t Ilardet 

Urn 93 


Article 99 
Notes 
8—7 
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Article 99 &• Bight of contribution between joint tort-feasors. --See 

Notes the undermentioned case * 

9. Starting point. — The starting point of limitation under this 
Article IS the date of payment by the plaintiff or his predecessor in 
interest Thus ^vhere a joint decree is satisfied by payment by one of 
the judgment debtors, time for a suit for contribution against the 
other judgment debtors -will run from the date of such satisfaction ‘ 
Where paj raents towards the decree are made m instalments, time 
will begin to run when, after the plaintiff s share is paid up the 
payment becomes one in excess of his share ^ Thus, where toviards 
the decree against A and J9, A paid Es 75 before 4 11 1886 and 
Es 94 on 4 11 1886 it was held that time for a suit for contribution 
by A against B began to run fiom 4 11 1886 and not from the date 
when Es 75 were paid ^ 

A obtained a rent decree against B, G and D and m execution 
thereof, put up their pioiieities for sale The same were purchased by 
B Under the Aot governing such sales, a purchase by the judgment 
debtor was a voidable transaction and not simply void The purchase 
money went m dischaigo of the decree Subsequently the sale was 
set aside B applied for refund of the purchase money, but it was 
refused as he was one of the judgment dabtois Then he filed a suit 
for contribution against C and D It was held that on the setting 
aside of the sale in favour of B the purchase money must be deemed 
to have been paid towards the decree and tint the starting point for 
a suit for contribution was that date * 


Article 100 


1 OO/ By a co- 
trustee to enforce 
against the estate of a 
deceased trustee a 
claim for contribution 


Three years 


When the right 
to contribu- 
tion accrues 


« Act of 1877. Article 100 and Act of 1671, Article 101 

Samo as above ^ 

” rain IfuiS'**'* 


iiunney M%rza 

See also the case cited m Foot Note f4) supra 

Note 8 

1 (1830) 5 Cal 720 (721 725) OCalLBCQ Supul Sittyh v 

Note 9 


ahait Be^am r 


Print Teiian 


Viirat Te^eart 
r JPuruli 


2 (1011)10InaCas830{810)(l4ah) TajaAhany Muhammad Khan 
8 (1801) 1801 AllW N102(l03),Sy«12f«sanT Mxr Khan 
i (1921) AIR 1021 C»1 814 (315) 57 Idd Cas 891 Gope Math Munshi 
Chan Ira Koth Munsht 
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Article 100 
Notes 
1—2 


1. Scope of the Article. — Where trustees are equally to blame 
for a breacli of trust, any one or more of the trustees u ho has had to 
refund the loss to the cestui gue trust may compel the others to 
contribute * This right of contribution, os m the case of co-sureties, 
IS based on general principles of justice and is the result of a general 
equity on the ground of equality of burden and benefit * A suit for 
such contribution may lie against such others if they are alive, or 
against their legal representatives if they are dead, to the extent of 
the assets they have recen ed This Article applies to a suit for such 
contribution against the estate o/ a deceased trustee A suit for 
such contribution against a trustee who is altte is not governed by 
this Article 

The principle above mentioned has been recognised m Section 27 
of the Indian Trusts Act, 1882 The second paragraph of the said 
Section runs as follows — 

" But as between the trustees thomsehes, if one be less guilty 
than another and has had to refund the loss, the former may 
compel the latter, or his legal repieseutative to the extent of 
the assets he has received, to make good such loss, and if all bo 
equally guilty, any one or more of the trustees who has had to 
refund the loss may comiwl the others to contribute " 

A suit under the first portion of the abo\o jiaragraph is not one 
for contribution and is not governed by this Article The second 
portion of the paragrapli does not cxpresslj stato that the suit 
for contribution ^^ould lie against the estate of the deceased trustee 
who was liable to contribute, but it cannot bo inferred from this 
that there is no such right of suit 

2. Starting point. — Time runs, under this Article, from the date 
when the right for contribution accrues In Robinson v Harkin} 
Act of 1659, Section 2 


S ynopsis 

1. Scope the Article. 

2. Starting point. 


Article 100 — Note 1 

1 (18SG) 55 L JCh 172 (175) L R 31 Ch D 300 34 W R (Eog) 311 SILT 

18S. RiliirtT 

(1600) 41 WR(rng) 383(3^0,890) L R 1 Ch CSS G5LJChS13 71 L T 
34, Cluljinjtforlh T Chambert 
(ISIS) I Ves i B 114 (117) 12 R U 195. Linjard t BromUy 

2 (ISOG) 41 W R (Eog) 702 (701) LR2Ch415 C5 L J Ch 773 71 LT 777. 

Jlarkin (The prtuojJtf l*}d down la Derinjj r Earl of 
II (17&7) 1 Cox 31'*, as aj.{<licaUe to co-tarctti-s 1« <>julljr 

• rplicaUc to co-tnistccs ) 

Note 2 

1 (!«'«} 41 \VR(Fng) 702 (701) LRSChllS C3LJChT73 74 LT777. 
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Article 100 where A, a trustee, and X, the beneficiary under the trust, sued B 

Note 2 seeking to make B liable for the loss caused by a breach of trust, and 

B claimed contribution from A in respect of such loss, it was ob'^erved 
by Stirling, J , as follows 

“ It was held in Wolmershausen v Gulltck, (1893) 2 Ch 
514, that in a case of contribution between two co sureties time 
did not begin to run under the statutes of limitation until the 
liability of one of the sureties was established, that is, until the 
claim of the principal creditor was established against the suret j 
I think the like principle applies here, and that time does not 
begin to run as between the plaintiff Robinson and the defen 
dant Harkin until the claim of the infant cesiui que trust was 
established against the latter, and consequently that time onl} 
begins to run as between them from the date of the present 
judgment ” 

It will be seen that in the above case the suit was not for ike 
recovery of any amount as contribution It is submitted that a 
suit to recover a sum of money as contribution from the defendant 
CO trustee will not arise untd the plaintiff has been compelled to 
refund the loss occasioned by the breach of trust to the benefioiarj 
See S 27 of the Trusts Act, 1882, and Notes to Article 82 ante 


Article 101 


101.** For a 
seaman’s wages. 


Three years. 


The end of the voyage 
during which the 
wages are earned. 


Synopsis 

1. Seaman. 


2. Right to Wages. 

3. Remedies in respect of wages. 

4. Starting point. 


1, Beaman — A "seaman" has been defined in the Indian 
Merchant Shipping Act* os meaning “e\ery person (except masters, 
pilots, and apprentices duly indentured and registered) employed 
or engaged m an> capacitj on boaid any ship" 

2. Right to wages. — Before the >eai 1854 the doctrine pre- 
vailed m England that "freight 13 the mother of wages," that is, the 
right to wages dejicnded ujion the freight earned in the ad ventuf^ 

s}! Act ot 1877, Article 101 and Act of 187J, Article 102 
Same aa above 
Act of 1659 

No comspondiDg provision — 

Article 101 — Note 1 

1 . Act 31 of 1923, Section 2 clause B 

Note 2 

1 Srtf Hal.lair}, Vol 2C, Pago IC Foot Notes 
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Tins doctrine was abolished by the English Merchant Shipping Act of Article 401 
1854 * Section 57 of the Indian Merchant Shipping Act, 21 of 1923, Notes 

also provides that the right to demand and recover wages does not 2 — 4 

depend upon the fact whether any freight has been earned, but that 
in all cases of wreck or loss of the ship, proof that the seaman has 
not exerted himself to the utmost to save the ship cargo and stores 
shall bar bis claim to wages See also Sections 55 to 62 of the said 
Act generallj 

3. Remedies in respect of wages. — A seaman who has a right 
to wages, has — 

1 under Section 63 of the Indian Merchant Shipping Act, 1923, 

a right to sue for the same m a summary manner before a 
Magistrate, provided the amount claimed does not exceed 
500 rupees, 

2 a hen on the ship for the recovery of such wages^ and 

3 a right to sue in a Court of Small Causes, when the claim 

18 less than Es 500, or m an ordinary Civil Court where 
the claim exceeds Es 500* 

This Article does not apply to the first two remedies’ but only 
to the last 

4. Starting point. Time runs under this Article from the 
end of the voyage during which the wages are earned 

1 02/ For wages Three years When the wages Article 102 
not othorwiso express- accrue due. 

ly provided for by this 
schedule. 

S ynopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Suit hy archakas of temples against trustees. 

4. Meaning of ’wages.* 

6. Starting point. 

6. Set-off of claim for wages. 

« Act cf 1877, Article 102 
Sane as above 
AcU of 1871 and 18S9 
I»o corrcspoDdiDg jtotisioq 

2 Ste Ilalsbury, ^ ol 20, Pagt 47 Foot Notes 

Note 3 

1 . . - . ' , 

• _ , • • . • .87 

2 St« Sections C3 and Gi of the Indian Mercbant Ehifpiog 4et, 1923 

8 Starling's Limitation Act, Cth 1 diUoQ Page 333 
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FOE WAGES NOT PEOVIDED FOE 


Article 102 
Notes 
1—2 


1. Legislative changes. — There was no such geneial piovision 
in the Acts of 1859 and 1871 and suits for wages not falling witbw 
the specific provisions corresponding to Article 7 of this Act^ ivere 
treated as suits on breaches of contract ^ 

A general provision conesponding to this Article was first 
introduced in Article 102 of the Act of 1877 

2. Scope of the Article. — Articles 7 and 101 expressly provide 
for suits for wages in particular classes of cases This Article is a 
general Article providing for suits for wages not otherwise expressly 
provided for It follows that this Article will apply only if none of 
the specific Articles applies to the case ^ Thus, a suit for the wages 
of household servants, artisans or labourers falls under Article 7 ante 
and is therefore not governed by this Article ® But a suit for wages 
not falling within Article 7 or Article 4 (now repealed) or Article lOl 
will be governed by this Aiticle 

See the undermentioned cases ^ 


Article 102 — Note 1 

1 See clausa 2 of Section 1 of Act of 185D and Article 7 of the Act of 1871 

2 (1866) 1 Agra Misc App 8 (0) Jumna Pershad Bhee7n Sein 

(1864) 1864 Suth W B 68 (69) Rajah Perladh Sen Bahadoor v Runjeet 
Roy 

(1872) 18 Suth W R 4C6 (407) D<mald McCorUndale r Eduard Tovng 


Note 2 

1 (1930) A I R 1936 Lah 661 (661) 160 Ind Cas 1042 StiaRamr JaganNath 

Singh 

2 (1927) A I R 1927 Rang 279 (280) 5 Rang 477 104 Ind Cas 620 Setaaraf* 

▼ Lachimtnarai/an (Suit for wages by motor driver— Article 7 appuc 
and not this Article ) , 

(1936) AIR 1930 Lah CCl (662) ICO Ind Cas 1042 Sita Ram v Jagajt Nam 
Singh (Do) 

(1934) AIR 1934 Nag 260 (260) 162 Ind Cas 685 Namdeo v Ram f ''‘*'‘“5 
^ahadeo (Snit for wagea by village carpenter— Article 7 applies an 
not this Article ) 

(1916) AIR 1916 Mad 633 (633) 23 Ind Cas 956 Kuppu Poo v Narasitf 
(Suit by cook for wages — Article 7 and not Article 102 applies ) 

8 (1912) 17 Ind Cas 658 (659) (All) Mohan Lai v Mt Jumerat (A wet nur^ 
does Dot come within the definition of a household servaot 
BUit by her to recover her wages does not fall under Article 7 but u 
under Article 102 ) ■ 

(1919) AIR 1919 Bind 54 (55) 50 Ind Cas 37 12 Sind L R 140 

V Mangaldas (Suit for recovery of wages by engineer— Article 

applies) - . 

(1920) AIR 1926 All 172 (173) 90 Ind Cas 120 48 All 104 o 

V Bhagttan Das (Weighman employed to work at a shop i* ^ 
household servant not is he an artisan He cannot be treatea 
mere labourer Article 102 applies to a suit by him to recover nis 
from his master ) 

(1935) AIR 1935 Rang 235 (236) 157 Ind Cas 732 A/nw A/mA Sajedagar 

V ShirasuUa (lerson employed to help dealer in sale of gooas , 
ho was not labourer but salesman— Buit by him for wages is S° 

by Article 102 and not bj Article 7 ) rf n) djt 

(1924) A I R 1924 Oudh 189 (169) 260udhCis 927 79 Ind Cas 670 

Ram V Uma Dull (Bisardar meunv a watchman who is 1 

share of crop which ho watches Ho fs an outdoor , --uej 

certainly not an artisan w a labourer A suit by him .^y? i 

therefore will not fall within Artiela 7 but will fall under Article lu- > 
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But the suit must be by the iierson ■who has earned the wages 
■Whero A has had to pay wages to B m the interests of C, and seeks 
reimbursement from C, his suit is not withm this Article inasmuch 
as he is not entitled to any wages from C and the amount claimed is 
really not wages at all * 

3. Suit by archakas of temples against trustees. — It has 
been seen in Note 2 to Article 7 ante that the emoluments of office 
of an archaka are “wages," but that a suit for such wages by the 
archaka against the trustee is not governed b> that Article inas- 
much as the archaka, though a ‘servant’ of the trustee, is not his 
household servant within the meaning of that Article 

This Article will govern such suits ' 

A suit for a declaration of a recurring right is governed by Article 
131 infra There is a conflict of opinion as to whether that Article 
applies also to suits for the recotery of sums duo by reason of that 
Tight (see Notes to Article 13J) But where the sums sought to bo 
recovered are 'wages,’ this Article will applj, the reason being that 
Article 131, even if it is held to cover the case, is a general Article 
which will not prevail against this sjiccial Article* 

4. Meaning of ‘wages.* — See Note 2 to Article 7, ante 

5. Starting point. — Time runs from the date when the wages 
accrue due The question when the wages in any particular case 
accrued due is one of fact to bo determined with reference to the 
contract, if an>, between the i>arties, or In the absence of aii> 
contract, to the course of dealing between the parties * 

In the case of monthly wages, the wages accrue and become due 
in law on the final day of tbo month, and the period of limitation 
for each months wages begios to run from that date, e%en if the 
services are terminated before the end of a month, the date of the 

(1935) A I R 1935 All 102 (102) 152 lDdCas032 Ca6wJal y Jlukkam S\ngh 
(Do) 

(1937) AIR 1937 5lad 810 (311) 1"1 Ind Cas 7? Kunhx r^rnan t 

rordT/ali GoiinJdn (Suit brougbl W a bold cook for arrears of salary 
IS f^o^cruod I > Article 102 and not by Article 7 as a hotel cook can 
not be said to bo a household servant vrithia the mcanini; of Article 7 ) 

4 (1930) AI R 1930 0udh 420(421 422) 123 Ind Cas CC Lacbmt Aaroin v 

rutliLal 

Note 3 

1 ( 1918 ) A I R 1918 Mad SCO (3CS) 45 Ind Cas 414 tl lUi 62S, Eharadvaja 

Miidalt Y Aruttaehitlla Guruklal 

(1935) AIR 1935 Mad 12S (129) 155 Ind Cas 591. Ttdagirx Sat lar y 
S dnluruchiiriur Sirumijat, JIvmfNilpTuini 

(193C) AIR 1930 Mad 149 (150) JCI Ind Cas 475 Shxtaram Jn Sha r 
Ixayaff>ivr/(i (Claim archaka agamn trustee tor lastik allowacce ) 

2 (1930) AIR I'lOO 'tad 149 (150) ICl Ind Cas 4”5 Sfeiroronj Jot Sha r 


1 (1930) AIR 1930 Cal 277 {2’9) 1C7 Ind Cas 2C5 /» fndra ^al>l r 
Jnanada Kania IXii Onr/a 

(Sc# (1917) K 1 R I'll: Ml ICG (lf>.) SC led Cas STl 59 AU 61, 
Susl.il Chandra iXis Y Ca«n Skanlar ] 


Article 102 
Notes 
2-5 
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Article 102 termination of service will not be the starting point under this 
Notes Article ® 

5 6 See also Note 6 to Aiticle 7 . 

6. Set-off of claim for wages. — See the undermentioned case ^ 
See also the Authors’ Civil Procedure Code, Order 8, Eule 6 


When the dower is 
demanded and refused 
or (where, during the 
continuance of the mar- 
riage, no such demand 
has been made) when 
the marriage is dis- 
solved by death or 
divorce. 

Synopsis 

1. Scope of the Article. 

2. “Exigible.” 

3. Sait by the legal representatives of the wife. 

i. Suit against the representatives of the hasband. 

5. Starting point* 

6. Demand and refusal. 

7. Divorce. 

8. Hasband, execntor of wife. 

9. Wife placed in possession for payment of dower 

— Effect. 

10. Mortgage executed in consideration of dower debt. 

11. Registered contract of dower. 

12. Contract ol dower on behalt of or in favour 

of a minor. 

Other Topics 

Article lie and Article 103 oc Article 104 
Demand and terusal to be definite and unamblgaous 
Demand cm tcell aa refusal neccssarf 
LScd for dower — Suit for — Article not oppticable 

* Acb «f 1877 and IStT 
Same as abore 
Act of 1859 

No corresponding provision 

2 (1935) AIR 1935 All 716 (716) 154 1 0 718, Onjadkar r DhtirrM Nand 
(1910) AIR 1910 Mad CSS (033) 28 Ind Cas 950. Auppn naa v Narcjiff. 

Noted 

1 (1930) AIR 1930 Cal 277 (279) 167 Ind Cis 205, Jxtendrn Nalh ^ 
Jnatuiciti Kama Daa Gupta 


See Note 11 
Bee Note 6. Ft 5 
See Note C, Pt ^ 
See Nolo 1 


Article 103 


1 03.^ By 

a Muhamma- 
dan for exigi- 
ble dower 


Three years. 
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1. Scope of the Article. — This Article and tbo next prescribe 
the period of limitation for suits for dower Dower or mahr in 
Muhammadan law is a sura of monej which the wife is entitled to 
receive from the husband »n consideration o/ the marriage A sum 
of money which may be duo by the husband to the wife but which 
13 not due in consideration of the marriage is not a dower Thus, a 
customary payment of 'kasst' which is an advance given to the 
husband at the time of the marriage by the relations of tbo bride in 
accordance with the custom among the Moplahs of Malabar and 
which IS repayable to the wife on dissolution of the marriage by 
death or divorce, is not a dower* and a suit therefor would not be 
governed by this Article or the next In Hamtra Bibt v Zubatda 
Bibt,^ their Lordships of the Privy Council dealing with the nature 
of dower m Muhammadan law, ob3er\ed as follows 

"Dower is an essential incident under the Mussalman law 
to the status of marriage , to such an extent this is so that 
when it 13 unspecified at the time the marriage is contracted 
the law declares that it must be adjudged on definite principles 
Begarded as a consideration for the marriage, it is, in theory, 
payable before consummation , but the law allows its division 
into two parts, one of which is called prompt, payable before 
the wife can be called upon to enter the conjugal domicile , the 
other deferred, payable on the dissolution of the contract by 
the death of either of the parties or by divorce Naturally the 
idea of payment of interest on the deferred portion of the 
dower does not enter into the conception of tbo parties But 
the dower ranks as a debt and the wife is entitled, along with 
other creditors, to have it satisfied on the death of tbo husband 
out of his estate Her right, however, is no greater than that 
of any other unsecured creditor,** except that if she lawfully, 
with the express or implied consent of tbo husband, or hts 
other heirs, obtains possession of tbo whole or part of his 
estate, to satisfy her claim with the ronta and issues accruing 
therefrom, she is entitled to retain such jxissossion until it is 
satisfied This is called the widows hen for dowor*^ and this 

Article 103 — Note 1 

1 (1670) 5 5Iad 11 C R 2S0 (2S2> lUftrrtd Case .Vo 13 o/ J570 

2 (191C) AIR lOlC F C 4C (18) S3 All 5S1 43 lod App 291 36 Ind Gas 67 

(P 0) 

2a(1873) 10 Bom 11 G R 430(432) ATdhotuti&i t ^minc (Right to dovrer u 
cot an loUrcst in itnmorabla proprrtjr ) 

(1672) 17 Bath R 113 (114) 14 Moo Ind App 377 10 &.ng L R P C 45 
2Bulher531 S Bar 39 (P C) ITl Baehun r Sheikh Domvi 

27c««m (Do ) 

(ISCO) 11 Both R 212 (213) 2 Ung L R \ C 300, 3Ieer ifeher itty t 
Aft 4mont (Stands on the Rima footing at anj other di.bt ) 

2b As to the nature anJ tnnJenls cj the Iten for dover, see also (be under- 
mentioned eases — • 

(1SC7) 6 Bath \V R 807 (30?), Af( H afeah t 3tt Saheeba 

(1367)8 Bath W R 51 (51) ill Janee t Aft Jnisto->I Fatv-ii 


Article 103 
Notel 
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Article 103 
Notes 
1—3 


13 the only creditor’s hen of the Mnssalman law which has 
received recognition in the British Indian Coarts and at this 
Board ’* 

Where nothing is stated at the time of settlement as to whether 
the dower is prompt or deferred, the general rule is to regard 
the whole as prompt* The rule laid down in some decisions* 
that in such cases among the Sunnts, only one third of the whole 
amount fixed is prompt and the remaining two thirds deferred, is 
not inelastic and is snbiect to the particular facts and the evidence 
of custom in each case * 

This Article applies to a suit for prompt dower and the next 
Article to a suit for deferred dower Suits in respect of the hen for 
dower will not be governed by these Articles 

2. “Exigible.** — The word “exigible” implies that the dower 
may, not that it must, be exacted, and is therefore not payable until 
the wife does something to show that it requires to be paid ^ 

3. Salt by the legal representatives of the wife. — A claim 
for dower forms part of the wife's estate and passes on her death 
to her heirs ^ The wife can also m her lifetime dispose of the dower 


(1868)9Sath WR318{324 325) Woomatool Falxma Begums Heerwmun 
A’um Khanum 

(1869) 3 Geng L R A 0 176 (178) Sayei Umtd Ah t ilt Ssffihavx 
(1673) 10 Bom H C B 430 (432) iU‘<sAa&n&i6t v ^mtna 
(1872) 17 Both WR 113 (114) 14 SIoo Ind App 377 10 Bengal L R P 0 43 
2 Bather 631 8 Bar 39 (P C) ilt Bxbee Bachun t Shaikh Bamid 

Bussain 

(1910) C Ind Cas 376 (381, 382) 32 All 651, Ah Bakhih r Alah Bad £han 
(191C) A IB1916P 0 46(48) 38 All 58l 43IndApp294 36 Ind Cas St 
(PC) ffamiraBthtv Zuhatda Btii 

(1920) AIR 1920 Cal 4C3 (465) 56 Ind Cas 8 47 Cal 537, 2^«ra»inessfl 
Xhanumv Muhammad Sakru 

(1916) AIR 1915 Bom 214 (218) 40 Bom 84 30 Ind Cas 870 Majtdmtan 
Baxumtan V Bibt Sahei dan 

(1925) A I R 1925 P C 63 (65) 52IndAppI45 47 AU 250 86 Ind Cas 679. 
Ml MatnaBtbtr Ch Vaktl Ahmed 

8 (1889) 1689 All N 122 (123), Amtr Ah r Jan Btbi 
(ISff<s; e All 149 (ISa] im ah W^SSIF B} dddal Sadir r Sa!tma 
(1911) 11 Ind Cas 658 (559) 35 Bom 386 Uwsain Khan v Ghulalkhatun 
(1864) 1664 Bath WB (Gap) 252 (252) Ml Beebce Jumeelav Ml Mulleeka 
(1900) 23 Jlad 371 (370) 10 JIad L Jour 123 (F B), Masthan Sahib v Asan 
BtviAmmal 

(1873) 19 Suth W R 815 (319) 2 Bother 823 (PC) Mirea Bedar BukM 

Mohamed Ah Bahadur v Mtrta Xhurrem Bukhl iahya A« 
Bahadur 

4 (1877) 1 AU 606 (506), 7<awj7A:«nnissa T ChulamKambar 

(1911) 9 Ind Cas 200 (202) KWZ^l.Vmda Begam y MuhammadiBtgam 

6 (1911) 11 Ind Cas 555 (559) 35Bom33C I/ujMinUan v ChulabXhatun 
(1877) 1 AU 483 (48C) 2 Ind Jar 889. Eidan v 3fathar Zlusatn 
Note 2 

1 (1872) 11 Beng L R 375 (381) lod App Sop \ ol 135 3 Bar 220 (P C). 
Mullekay Ml Jumela 

Note 3 

1 (1909) 4 Ind Cas 462(464) (Cal), Rani- Alt V I/a^iKafirAh 

(leci) 1864 Suth W B (Gap) 199(201), //otfrirwoJdren Choicdrtt v Taju 
mem Xhatoon 
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by transfer or by will just as if the amount is due on a policy of 
insurance * Tbo heir or transferee wiU be entitled to sue for the 
recovery of the dower and imU, for purposes of limitation, stand in 
the shoes of the wife * 

4. Sait against the representatives of the husband. — 
"Where the husband dies without payment of the dower debt, the 
wife 13 clearly entitled to claim the dower debt from the legal 
representatives of the husband to the extent of his assets in their 
hands ^ The third column of the Article clearly implies this Further, 
it IS a term implied in a contract of dower under the Muhammadan 
law that if the marriage was dissolved by tbe death of the husband, 
the heirs of the husband would pay the dower to the widow* 

5. Starting point. — A prompt or exigible dower is, as has been 
seen already, a debt payable on demand It has been seen in the 
Notes to Article 59 that in the case of debts payable on demand, the 
debt 13 payable forthwith and no demand is necessary This principle 
applies equally to dower debts also and it is not necessary to make 
a demand before the institution of a suit * But it was laid down as 
early as 1855 by their Lordships of tb© Privy Council in Ammeroon- 
ntjso A Afooradoonnisja* that in the interests of public policy, time 
should not tun against the wife, where sh© has made no demand, so 
long as the marriage relationship contioued Their Lordships obsorved 
as follows 

*' It IS important to consider how inconvenient it would be if 
a married woman was obliged to bring an action against her 
husband upon such an instrument it would bo full of danger to 
tbe happiness of married hfo and w© think, upon the true 
construction of this settloment, sho had a right of suit without 

(1873) 19 Suth \V R 315 (319) 2 Sotber 823 (P C) Sltrtu Bedar Biikht 
Uohammad Ah Bahadur \ litrra hhurrfm Buhhtyahya AU Khan 
Bahadur 

2 (1909) 4 Ind Cas 4G2 (409) (Cal) BatirAltTlIafifltaiirAh 

8 (1923) AIR 1923 Cal 152 (153) 70 lod Cas 1G9 50 Cal 253 Jnututla t 
Danuh ITuhammad 

(1923) AIR 1923 Cal 607 (513) 73 lod Cas 17, ilahomed ilotaharal 

Ahmad 7 ilohamed ArxmadJtn Dhutnya 

(1931) A I R 1934 All 62 (56) 151 Ind Cas 301 5G AU 401 Sabir /luMin T 
I ariand Haian 

(1903) C Cal L Jour 653 (602) 12 Cal W N 61 iTohamed Iihaq t Shtikh 
Akramul Uuq 

(1CC9) 11 Bath W R 212 (211) 2 Ikog L R A C SOC. ZIeer ileher Ally r 
\fl ^man* 

Note 4 

1 Ste (18"2) 17 Suth R 113 (115) 14 Moo lod Ipp 3*7 10 Eteog L R 43 

2 Sotber 531 3 Bar 39 (PC) JXi Dibt* Daehuny Shtxkh Ilanui 

Jlojvin 

2 (l‘^3) G Cal L Jour 55S (505) 12 Cal \\ K 61 Ifo^anrJ I,haj t SfcrilH 

llramul IIuj 

Note 5 

1 Stt (1555) G Moo lod App 211 (229) I Sir 533 (P C). t. 

J/coroJowinisM 

2 (l«^5)CMooIodArp21l(229) lSar6S3(PC). 


Article 103 
Notes 
3—5 
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Article 103 
Notes 
fl -6 


a previous dexoand, and that she was not obliged to sue her 
husband immediately or in bis lifetime ’ 

The principle of the said decision was held applicable generally 
to all cases of dower debt ’ A wife was held not obliged to make a 
demand even though she was living in separation * 

But, if she did make a definite and unambiguous demand and the 
same was refused, it was held, also by the Privy Council, that time 
would begin to run from the date of such demand and refusal^ It 
was also held that the reasons for postponement of the starting point 
stated in Ameeroonmssa's case* would not apply where the marriage 
IS dissolved bj divorce and that therefore time would run from the 
date of the divorce * 

Articles 103 and 104 were first introduced by the Act of 1871 in 
order to give eEfect to the decisions above referred to,^ and accord 
iDgly, time, under this Article, has been made to run from the dale 

1 when the dower is demanded and refused (see Note 6), or 

2 where, during the continuance of the marriage no such 

demand has been made, when the marriage was dissolved 
by death or divorce 


6. Demand and rcfnsal.— In order that time may run, under 
this Article, during the continuance of the marnage, it is necessary 
that there should have been a demand and a refusal ^ In the absence 
of either a demand or a refusal time will not begin to run The 
words ‘demand and refusal must be understood as one phrase and 
time runs only when there is a demand as well as a refusal * Thus a 
demand for a portion of the dower debt cannot be considered to be 
a demand for the rest also so as to start hmitation in respect of tbe 
latter * Again, where the wife has not made any demand, no amount 
of opposition on the husband s part would set time running * 


3 (1864) 1864 Buth W B (Gap) 252 (253) H/l Bebee Jumeela t VI 

(1870) 13 Suth W B 371 (374) 6 Beag L R 84 lianeo Khejoeninritssa v 
T lianee Bgeesoonntssa Begum 

{See elK (1866) C Suth \V R Civil Ref 19 (20) Begoo Jan v Gashei 
Bebee 

(1869) 11 Suth WR *>12 (214) 2BeagLRAOS06 Veer Veher MlSf 
V ill Amanx ) 

4 (1666) 2 Bom H 0 B 293 (296) Nathx v Battd 

5 (1875) 24 Bath W B 163 (166) 2 Ind App 235 3 Bar 626 15 BeCg^ 

80G 8 Bather 182 (P 0) Banee Khajooroontssa v Jtanee Bpiioon- 
ntssa 

6 (1561)1861 Suth W’B(Gap)252(253) Vi Beebee Jioneela r Vi VuUee^<^ 

7 (1889) 1889 All W N 122(123), Jmxr All V Jan Bibt 


Note 6 

1 (1836) 8 All 149(159) 1836 All W N 53 (F B) Ibdul Sadir y SaUma 
S (1830) 18Sy AU W N 122 (ISS) tmirAlxr Jan Bibx 
$ (1666) C Suth W R Civil Rfif 19 (20) Begoo Jan r GasheeBebee 
4 (1933) AIR 1933 Peab 31 (S'*) 142 Ind Cas 833 Vt Amtul Baeul V Barxn 
Bakih - n 

(l675)218uthWR 163 (ICC 1671 9IodArp231 3 Bar 626 

SOC 3 Suther 182 (PC) Banee h/iajoorooniua r Banee Pyeesoonnxa 
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The demand and the refusal must both be defimte and unamhi* 
puous® Where the wife, in answer to the husband calling upon her 
to come back to him, stated "I shall come back if you pay up my 
dower debt," it was held that this was not a dofiDito demand which 
would set limitation running * Again, where the wife filed an appli- 
cation to be allowed to sue the husband in forma pauperis for 
dower, and the application was dismissed, it was held b> the Privy 
Council that this merely amounted to the wife saying “I desire to 
make a demand against my husband in the form of a suit if you 
will enable me effectually to do so by allowing me to sue m forma 
pauperi^' and the Court saying “we will not allow you to make a 
demand in that way," and that consequently there was no demand ^ 
Where the wife demanded the dower and the husband paid a part of 
it but there was no evidence of refusal as to the rest, it was held by 
the Chief Court of Oudh that there was no refusal as to the rest and 
that consequently time did not run in resi>ect thereof.® 

7< Divorce. — This Article must bo construed in the light of tho 
rules of Muhammadan law Under that law, for the purposes of 
dower, a marriage is dissolved by divorce on tho date when it comes 
to the l.noxoUdge of the wife Consequently, where the husband 
divorced his wife in her absence by talak and tbo kazi informed the 
wife of it on a later date, when she came to know of it for tho first 
time, it \^as held tliat time began to run only from tho latter date ^ 
See also tbo undermentioned case * 

8. Husband, executor of wife. — Where the wife bequeathed 
her right to dower to certain persons and appointed the husband 
himself as the executor of such wiU, it was held that the husband 
was a trustee in respect of sucli debt and that be could not take 

5 (1875) 24 Suth W R 1G3 (ICG) 2 lod App 235 3 Bar 526 15 Rcng li R 

800 8 Suther 182 (PC), Hanee AAa^oorotmtua v liante /JyMSOon. 
niau 

(1832) 1892 Puo Ro No 63 Sit Hajra t SIthra Ah Deg 
(1689) 1889 All W N 122 (123), ^mir Ah t Jan Dtb* 

C (1933) AIR 1933 Peah 81 (82) 112 lad C»s 833, ill Amlul Daful r Kanm 
Dalish, 

7 (1875) 24 Suth \V R 163 (167) 2 Jnd App 235 3 Sxe 526 15 Ifeoff L R 

80G 3 Suthci 182 (P C), lianee khajooroomiM t Tianee Dgettimu 
niuo 

(1030) AIR 1930 Lab 202 (203) X21 Ind Cas 372, A&dul llairud r Sardar 
Degam 

8 (1925) AIR 1925 Oudh 207 (2G9) 78 Ind Cat 100, Sll Zohra Dibi t Caneih 

Prasad 

Note 7 

1 (1931) AIR 1931 Mad C41 (C49) 183 Ind Caa 9 54 Mad C22. Damanalkan 
Chettiarr LaXshumanan Cfieltiar 

( 1009 ) 1 Ind Ca» 740 (740) SG Cal 184, /'»i4 CAand Dibee t, Ah 

Cfiovdhrp 


Article 103 
Notes 
6—8 
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Article 103 
Notes 
8—12 


advantage of the three years’ mle of limitation prescribed by this 
Article ^ 

9. Wife placed in possession for payment of dower — 
Effect. — ^Where the husband placed the wife m possession of certain 
properties for the purpose of enabling her to recover the dower debt 
from out of the rents and profits thereof and several years after the 
death of the husband, before the debt had been fully discharged, 
the legal ropresontattvos of the husband dispossessed her and she 
thereupon sued for the balance of the debt due, it was held that 
Article 104 did not apply to such a case and that time would run 
from the date of dispossession ^ The suit in such a case would bo 
for money due on a failure of a consideration 

10. Mortgage executed in consideration of dower debt. — 
Where in consideration of a dower debt a mortgage deed is executed 
by the husband in favour of his wife, the dower debt ceases to be 
due as dower and becomes a mortgage debt A suit to recover such 
mortgage debt is not governed by this Article ’ 

11. Registered contract of dower. — A claim for dower is one 
based upon contract, and whore such contract is embodied in a 
registered document, a suit for the recovery of the dower based on 
such contract is not governed by Article 103 or Article 104 but by 
Article 116 ^ The reason is that Article IIG has been regarded as a 
special provision controlling other provisions m the Act* See also 
Notes to Article 116 xnfra 

12. Contract of dower on behalf of or in favour of a 
minor.— Under Muhammadan law, marriage is not a sacrament, but 

18 a civil contract Consequently, there must bo capacity to contract 
between the parties, and a boy or a girl who has not attained puberty 

19 not competent to enter into a contract of marriage but a contract 
of marriage may be entered into by the guardian on his or her 
behalf The provisions of the Indian Majontj Act, 1875, do not 
apply to matters relating to marriage, dower and divorce between 
Muhaiumndans, and a Muhammadan ixjj or girl, who has attained 

Note 8 

1 {1900)4lndCas462 (405)(Cal) BanrAhx llafitUaixrAU 

Note 9 

1 {1011) lOIndCas 2S3 (283) 33 \U 5GS, ZtrtmiduRaft T hajjo 

Note 10 

1 (10-27) AIR 1027 AH 268 (263) 5» lad Cas 653 Ml Kubra Dennm v 
Husaxn 

Note 11 

1 (1023) A I R 1023 Cal 152 (153) 50 Cal 253 70 Ind Ca* ICO, AsufMlt v 
ZXinuli Muhammad 

(1023) AIR 1023 Cvl 507 (513) 73 Ind Cas 17, Md MoiaUral Ahmed t 
Md Attmaddm Shumya 

3 See (lOlG) A 1 R lOir P 0 182 (181) 44 Cal 750 41 Ind Arp 05 39 In'! 

15C (PC), Tneomdas Cooverjee v Sn Copmalh Jxu ThaKur 
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puborty, i o on the completion oJ the sixteenth year, 13 a major Article lOS- 
for the purposes oI marriage, dower and divorce Note 12 

If at the time of the marriage the wife was under sixteen years 
of age, and if the father as guardian enters into a contract on the 
infant's behalf, the right to dower can bo enforced by the minor ^ 

Even if the contract of dower was entered into by the father, after 
the marriage on behalf of the minor husband, it is still binding on 
the husband, and the sum mentioned in the contract must be paid ^ 

Under Sunni law, the father, if ho acts as guardian for the marriage 
of the infant son, ig personally liable for the dower onlj if ho 
expressly becomes a surety for the stipulated dower, otherwise, bo 
merelj binds the son and ho is not personally liable * But under 
Shiah law, where the minor had no independent means of his own 
for payment of the dower, the father would be personallj liable for 
the amount But this rule of law has been held not to apply to 
Muhammadans in British India, as it is opposed to the rule of 
"justice, equity aud good consctenco required to be administered 
between natives of British India, and also because this Mcarious 
liability of the father does not arise from any substantive rule of 
Shiah law relating to marriage, but is only a rule of construction 
of contracts* 'Where the guardian 1 $ liable, as m Sunm Jaw, on an 
express contract of suretyship bis liability is that of a mere surety, 
and the suit for dower debt against him on default by the husband 
would not, it IS submitted, bo governed by this Article but only by 
Article 65 


104 ." By a 

Muhammadan 
for deferred dower 
(imiUcajjal), 


Three years 


When the mar- 
riage IS dissolved 
by death or 
divorce 


1. Scope of the Article — By its very nature deferred dower 
13 payable only on dissolution of marriage by death or dnorco of 
either party But, as ixnntod out in V< Aauaf* Degum v ■illah 
Dakha,^ this is not an in\anablo rule, and it may bo modified by 


Act! of 1677 «nd 1871 
Satne ss 
Act of 18S9 

No corrcfpoDding proTisioD 

Note 12 

1 (102S) KIR 1925 Cal 1255 (125C) 8S lod Cas 749, Faz^ra Kkttlun Dibt r. 

.Valior JiilimaB 

2 (IWJi Ind Cas 4G2 (4C5)(C4l). iiiair JI» t Ilafit \<u\r 

3 (1927) A I R 1927 All 304 (3C1) 100 lod Cas C3G 49 AU J5’. 

SufJi] T SKaKabudJin 

4 f 1'>3J) KIR 1031 4]] 53 (55) 151 led Cas 301 SC AU 402, Sjhr J/uwiit 

T y ar/and JloWn 

Article 104 — Note 1 

1 (1922) AIR l'>22 Lah 172 (ITS) CO led C*i OT 


Article 104^ 
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Article iOi 
Notel 


Article 105 


an agreement entered into after the marriage, by which the husband 
agrees to pay the same as on demand 

Indeed, the contract to pay by the husband the deferred dower, 
m case of the predecease of the wife, is presumed to be to the heirs 
of the wife, and the heirs become entitled to recover it on the basis 
of a breach of contract,® and if the contract was by registered deed, 
Article 116 would apply and the heirs may enforce it withm 6 years 
of the death of the wife ® As pointed by the Calcutta High Court, 
the amount of deferred dower is like the amount due on a policy 
of life insurance on the wife, and is payable to her nominee or 
her heirs,^ with the further advantage that it is also recoverable by 
the wile, in case of dissolution of tbs marriage by divorce or by 
death of the husband In fact, the deferred dower is introduced m 
Muhammadan law as a sort of insurance or a check on the capricious 
exercise by the husband of his power to dissolve the marriage at 
will, without even assigning any reason, as the Muhammadan law 
allows him to do 

Where tne deferred dower had become payable by dissolution of 
marriage by the husband pronouncmg talak, and a talaknamah 
was executed by the husband, wherein he agreed to pay her the 
dower amount by monthly instalments, it was held that the suit by 
the wife to recover the doner would not apparently be govoraed by 
this Article, but would be construed as one to enforce the contract 
contained in the talaknamah (though the plaint did not mention 
the deed), and the wife would be given an instalment decree as 
per the deed, but m that case the period of limitation would be 
reckoned for each instalment from the final date of each month on 
which it fell due and claims beyond the three years’ period on the 
date of plaint would not be recoverable ^ 

For other cases, see Notes to Article 103, ante. 


1 05*^ By ft mort- 
gagor after the mortgagej 
has been satisfied, to! 
recover surplus collee-; 
tions received by the 
mortgagee. 

Three years, ^ 

1 

When the 

mortgagor 
re-enters on 
the mort- 
gaged pro- 
perty. 

^ Act of 1677 

— 8-trac as above 



Act of 1871, Article 105— Golninns oao and two, esme as aboro 
CoIoDiD three was The date of the receipt 
Act of 1859 — No corresponding proTision 

2 (1007) C Cal L Jour 558 (570) 12 Cal W N 84, Zrokamed Ishaq r Sheifih 
Akramiil JIvq 

$ (1923) AIR 1923 Cal 152 (153) 70 Ind Cas 1C9 . 60 Cal 253, Asxalutlah T 
DurtiiA ^foJiamtnad , 

(1923) AIR 1021 Cal 607 (513) 73 Ind Cas 17, itohammad Motaharai 

ihmady Slahommad Anmvddxn Pkuinya. 

4 (1909) 4 Ind Cas 4C2(465){Cel) JJanr Alt r Jla/it I^atir Ah 

5 (193C) A I R 193r, Cal C27 (C29) 1C7 Ind Cas 2C3, .Ml. Khatran 

Mahnnted Uussain ^ra. 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. " Surplus collections,’* meaning of. 

4. Starting point. 

1. Legislative changes. 

1 There was no specific provision corresponding to this Article in 

the Act o£ 1859, and cases such as that contemplated by this 
Article were held governed by Section 1 clause IG under which 
the limitation was six years from tbo time the cause of action 
arose ^ 

2 Article 105 of the Act of 1871 provided for such suits a limita 

tion period of three j ears from the dato of the receipt of such 
profits 

3 Under the Act of 1877 as under this Act, time ran from the 

date when the mortgagor re entered on the mortgaged property 

2. Scope of the Article. — This Article applies to a suit by a 
mortgagor, after the mortgage has been satisfied, to recover surplus 
coUoetions received by the mortgagee Tbo question arises as to 
when such a suit is maintamablo It is well established that a claim to 
surplus profits or for an account against tbo mortgagee is one arising 
from and connected with the right to redeem tbo proi>ert> ^ The 
cause of action for both the claims is tbo sane, and consoqucntly, 
whero a suit for redemption is fifed in tbo first instance, and subse 
qucntlj a suit for accounts or for tho surplus profits is filed, the 
latter would bo barred under tho provisions of Order 2 Kula 2 of tho 
Code of Civil Procedure* unless libcrtj had been reserved to file the 
fresh suit * This Article must bo construed so as not to conflict with 
tho provisions of Order 2 Rule 2,‘ and conscquentlj must bo bold to 
appl> to suits winch are not barred by tbo said provision Thus, 

' Article 105— Note 1 

1 (IBCS) 0 Sutb NN R 167 (169) Bccg L R Sop ^ ol 901 Lai Douv Jamal Ah 

Rote 2 

1 (1925) A I R 1925 Rang 13 (14) 2 Rang 852 61 Ind Cai 395 Mo r 

Vaunj Ilia Bu 

(190S) 30 All 225 (227) 5 All L Jour 192 1903 AU W N 9C, T-am Dm v 

BhupStnjli 

(1907) 31 Cal 223 (232) 5 Cal L Jour 192 SafpafcaJ* Dehara r. ill 

IJtrnbalt 

(1927)AlR19-27Na8S02{303) 103 Ind Ca» 2'0 Zoliud-dm v Cl urn 

lal 

(1910) C Ind Cas 3SC (337) (Cal), Satart iXi/Ia v Skeilk AxnvdJj 

2 (l‘X)9) 30 All 225 (22« 230) 5 AU L Jour leos All \\ N 9C. Raniin t 

rhvp Sing\ 

3 (1910)8 Ind Ci* (’>9 (C91) S3 AB Sii J/aler-eJ Ah riaa r 

Kaltu Singk 

4 (I'XJS) SO All 225 (22') 5 All L Jour 1*>2 I'X)' AU W N •v', r 

r>uf Sjwf A 

12 =. 


Article 105 
Notes 
1—2 
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Article 103 tbo Article will govern suits for profits where the mortgagor has 
Notes re entered into possession without a suit for redemption ® and aLo 
2 — 3 to cases where liberty has been given m the previous suit for redemp 

tion, to file the fresh suit for profits or for account ® It will alio 
applj to a suit for profits received by the mortgagee subsequent to 
the date fixed for redemption m the decree in the prior suit inasmuch 
as such suit 13 not barred by Order 2 Enle 2 

It was held by the Court of the Judicial Commissioner of Nagpur 
ID the undermentioned case’ that where such liberty was given to 
file a fresh suit, the suit must be regarded only as a part of the 
original suit for redemption and that it would be governed by Article 
148 and not by this Article It is submitted that this view does not 
seem to be correct m view of the decision of the Allahabad High 
Court referred to above ® 

The Article applies only to suits for profits brought a/ier the 
mortgagor has entered tnto possession on redemption It has clearh 
no application to cases where the mortgagor sues for redemption and 
claims surplus profits therein It was held in the undermentioned 
case^ that this Article will apply in respect of the portion of the 
claim lor profits, but that the claim cannot be barred because the 
nght to the profits accrues only at the time of accounting on redemp 
tion It 13 submitted that this is not correct 

3. " Surplus collections, ” meaning of, — “ Collections means 
rents and profits Where trees were cut and sold by the mortgagee 
and It was not shown that this was wrongfully done it was held in 
the case noted below’ that the proceeds uere profits collected by the 
mortgagee In a later case it has been held that a suit fo r compeosatioo 

e (1922) A I R 1922 Cal 189 (190) 61 lod Cas 75, Prasanna Kumar Jlonial 

(1917) A IRlOnOudh 200(202) SSIndCasDlO 20OadhCas25 
Stngh T Paj Itaghuf^r Stngh 

(1907) 30 All 225 (223) 5 Ml L Jour 192 1903 All N 9C Bam XH« * 

Bhup Singh (The observation that the Article applied only to 
ETUts ivas dts'^nted from m 8 Ind Cas CS9 (691) } 

(1919) AIR 1919 Oudh 125 (120) 50 Ind Cas 152 Rom SuVi v Indar 

Kumar (Redemption by deposit under Section 83 Transfer of Pro 
pert} Act — Subsequent suit foe proSts ) 

[Bui fee (1901) 4 Oudh Cas 855 (SCO) Saltk Bam v Ashik llutam 
(This was a suit for profits brought aubsequent to a suit for 
redemption— Question of bar under O 2 R 2 was neither nisw 
nor adverted to )] 

C (1910) 8 Ind Cas GS9 (C91) 33 All 214, Mahomed Favjas AU Khan r Kallu 
Sxngh 

Ca{m0)CIndCas 33C (337) (Cal) v Sheikh Amuddy (Eip^' 

ning the apparently contrary view in 81 Cal 223 and SO All 225 ) 

7 (1927) A I R 1927 Nag 302 (303) i03IndCa8290,Eali uddmv Chunfulrtl 

8 (1910}8IndCasCS9(C91) 33 All 211 Mahomed Fau/ai AU Khan r Kalla 

Stngh 

ea(lS09) 1 Bom L R659(859) Tenlafeshv PanJurang 

9 (191f) AIR I91G Oudh 290 (292) 32 Ind Cts 729 Abdul Jtasan Khan r 

Ml Jagicanta 

Note 3 

1 (1901)4 OodhCa* 855 (SCO 3C1) SaUkramr Aihtk Jlutaxn 
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for trees wrongfully cut by tho mor^agee may bo treated as a suit 
for collections mode by the mortgagee * 

4. Starting point. — ■ "Under the Act of 1871, time tan from the 
date of tho receipt of the surplus profits * This involved tho assump. 
tion that a suit for profits could bo fifed even without the mortgage 
having been redeemed It also followed that at the time of a suit for 
redemption a suit for profits might be barred by limitation * As has 
been seen in Note 2 ante, both these views are incorrect The change 
m tho language of the third column of tho Article has now removed 
tho anomaly, and time now runs only from the date of the re entry 
b> the mortgagor into possession,’ even if the profits are every year 
paj able to the mortgagor under the contract o! mortgage 

1 06 ." For an account Threeyears. The date of Article 106 

and a share of the pro- dissolution. 

fits of a dissolved part- 
nership 

Synopsis 

1. Legislative changes 

2. Scope of the Article. 

3. There must have been a partnership. 

4. Partnership must have been dissolved at the date of suit. 

5. The suit must be one for accounts and share of profitB. 

6. Settlement after dissolution. 

7. Suit for share In specific amounts received by one 

partner after dissolution. 

8. Suit between partner and sub.partner. 

9. Second partnership after dissolution of first— Suit for 

account of second partnership— Accounts of first part- 
nership, if can be gone Into. 

10. Suit by assignee or successor of partner. 

11. Suit against deceased partner’s heirs 

12. Registered partnership deed. 

IS. Starting point 

14. Onus of proof. 

15. Second appeal. 

Act* of 1877 and 1871 — Bso« as aboxe 

2 (1019) MB 1019 OuJh J22 (12C) COl C 1S3 ilsm Sulhf Indar Ktintrar 

Note 4 

1 Ul 303 (310) IS-IAIIW S W, /aijilJiii ▼ CiA«n4 Tit-JM 

' 3as 25 

\1) 303(311) l-'l «n\ S 92. /fls/il ras T Tiir-in 


Article lOS 
Notes 
3—4 
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Article 106 
Notes 
1—2 


Other Topics 

Conditions for applicability of Article Sec Note 2 

Dissolution of partnership See Note 13 F Ns (2) £ (3) 

Suit for accounts barred — Subsequent suit for relief depending on accounts 
IS also barred See Note 5 Pts 2, 3 

Suit for accounts of family business S*o Note 3 

Suit for contribution See Note 5 Pt 5 

Suit for dissolution and lor accounts — Article not applicable See Note 4 Pt 3 
Smt on adjusted accounts See Note 6 Pts 2 to 4 

4. Legislative changes. — There was no specific provision 
corresponding to this Article in the Act of 1859, and, suits such as 
those contemplated by this Article wore governed by the six j ears 
rule under clause 16 of Section 1 of that Act the time running 
from the date of the Jissolntion of the partnership ^ 

2. Scope of the Article. — The Article applies to suits for an 
account and a share of the profits of a dissolved partnership Before 
therefore this Article can apply, it is necessary that the following 
conditions should be satisfied — 

1 there must have been a partnership 

2 such partnership must have been dissolved at the 

date of suit . 

3 the suit must be one for an account and a share of 

the profits of such dissolved partnership 
■Whether a suit is one for accounts and a share of the profits of 
a dissolved partnership is to be gathered from the allegations in the 
plaint and the facts and circumstances of the case The mere form 
of the suit IS not very material It is the substance of the claim 
that must ho looked to * If in substance the suit is one for an 
account and a share of a dissolved partnership this Article wiU 
clearlj apply though the suit is framed as one for contribution or 
as one for possession of immovable propertj* or as one for relief on 
the basis of an existing partnership® Where the plaintif f sued for a 

Acl of 1859 — No corresponding provisio n 

Ariiofe iD6 — ffota 1 

1 (isccn Suth \Y R 3G (36) Dhutloollamy rultul Chowdhri/ 

(1878) 19 Suth W R 277 (278) Kalee CvtsW Rov v iTflron Chunder Dev 
(ISOS) 3 Agra 175 (177) Jwala Penhad v Ktdar Nath 

Note 2 ^ 

1 (lOOr) 1900 Pun Ro No 73 1900 P W R No 49 Amtn Clinnd t 

2 (1932) \ I R 1932 Lah 519 (521) 133 Ind Cas 375 Karam Chand v 

Datheskar hath 

(1905) 9 Cal W N 637 (510) ITohU Latt DuU v liaj Naratn Dutt 
{1909)4lndCas929(931)(Erth) RawPfrjlinrfv R<J«a»C;(in£f 
(1933)A IR 1933 Mad 353 (357) 144 Ind Cas 573 Snnxvatulu hailu v 

Damakriihftit Natdu . 

fw ^ 

. . 

statement of existing rartnenblr will not j revent application cl tb 
Article ) 
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declaration that the plaintiff retired from the partnership on a 
certain date and that, so far ho was concerned, the partnership was 
dissolved on that date, and for accounts and a share of the profits 
found duo to him, it was hold that the CKe clearly foil within this 
Article ® 

The mere fact that thore are unrealised assets outstanding at the 
date of dissolution and at the date of the suit would not alter the 
character of the suit as one for accounts within the meaning of this 
Article ^ 

3. There must have been a partnei^hip. — Section 4 of tho 
Indian Partnership Act defines “partnership” as follows — 

”4 ‘Partnership’ is the relation between persons who have 
agreed to share tho piofits of a business carried on by all or any 
of them acting for all 

“Persons who have entered into partnership with one another 
are called individually ‘partners’ and collectively ‘a firm and 
the name under which their business is carried on is called tho 
‘firm name ’ " 

It is in this sense that the word “partnership" m this Article 
must be understood and mterprotod A family business carried on 
by a joint undivided Hindu family is not a partnership Where, 
bowo^er, there is a partition m such family, the members conducting 
the business further may become partners In Katta Gundayya v 
Siddappa} Mr Justice Varadachamr observed as follows 

“Where all the property belonging to a joint Hindu family has 
formed the subject of partition, it is reasonable to presume that 
any further conduct of business by some or all of tho members 
of tho original joint family must be the result of a contract 
between them , and such contract will, lu law, bo regarded as 
one in the nature of a partnership But where, as in tho present 
case, It IS clear that only some properties of tho family were 
divided and other properties belonging to tho family including tho 
family trade were not brought into the division at all, tho mere 
fact that o\cn such partial division will in law amount to a 
diMsion of status between the parties will not justify tlio \iow 
that tho mutual relationship of tho members to and in respect 
of tho familj business which theretofore rested upon status or 


(lOlG) \IR 1910 Ii»h 410(111) 32IodCas6S3 4m»r CMnd t /atraJur 
Vrtf (Do ) 

(1033) \ 1 R 1933 MU 353 (857) 111 Ind Ci» 573, Snnirawlu .VaiJu t 
A’dtdu (Do ) 

C (I9l«) \ I B 191S Cal 201 (207) 4S Ind Ca* S03 Ka i Di* CXot. JJjun » 
Din-ipidj SunJin Daavf 

7 (I-XIS) 9 CalW N 537 (5401. ifoW L«I1 D,i« T itii Aarati 

Note 3 

1 (n37) \ I R n37 Mad 5(^0(001) . ITS Ind Ca« lOl 
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Notes 
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Article 106 
Notes 
3-4 


birth must thereafter be treated as one resting on contract, so 
as to involve the notion of a partnership ’ 

It ^vas held in the above case that a suit for accounts of the 
family business was not one for accounts of a partnership and that 
it was accordingly governed not by this Article but by Article 120 
4. Partnership mast have been dissolved at the date of 
suit. — The Article does not apply unless the partnership has been 
dissolved ^ A suit for a relief ansing out of partnership relationship 
when such partnership is not dissolved is not governed by this 
Article * Thus a suit for dtssolutton of a partnership and for accounts 
IS not governed by this Article but would be governed by Article 
120 * A suit for a declaration that certain persons are partners m a 
partnership, for the dissolution of such partnership if it should be 
subsisting and for winding it up if it was dissolved already, 19 not 

Note 4 

1 (1931) AIR 1934. Bam. 491 (493) 154 Ind Caa G80 Kasturehani OU]* v 

Har\ Oovtnd 

(1935) AIR 1935 L-ah 209 (211) 153 Ind Cas 9G9 Batm Ram v /agan 
Nalh (Subsistioj; partnership — Sint lor acconnta— .No question ot 
limitation arises ) 

2 (1922) A I R 1922 Lah 349 (352) 68 Ind Cas 722 Ban Chondv Jujal 

Kuhere 


(1897) 1897 Pan Be No 87 Pago 170, iTahro: Mat v ^tra Ual 

(1897) 1897 Pun Ro No 20 Pago 76, Aapurc^iani v Nartnjan LaJ 

(1921) AIR 1921 Cal 838 (539) 66 Ind Cas 811, ffaramoJian Peddar r 
Sudarton Paddar 

(1907) 12 Cinv N 455 (458) Dtcarka Pas Korttant v Ch«m Lai L4?« 

(1931) A I R 1931 All 225 (227) 124 Ind Cas 19, Ml Basanli B*i>» v Sabulsi 
Poddar 

(1920) A I R 1920 Mad C80 (084 685) 58 Ind Cas 969 Venkaj/l/a ’ 
Lakshtmnarasavt/a (Suit for estsblishmcnt of right ns partner 
snbsisting partnership ) 

(1930) AIR 1930 Lah 378 (379) 120 Ind Cas 613 Dm Muhammad v 

Sansht Ram 

(1917) AIR 1917 Lah 459 (4C1) 42 Ind Cas 4S9 Mam Sinffk v Pal Smffh 
3 (1930) \ I R 1930 Lah 378 (379) 120 Ind Cas 613 XH« Muhammad v 
fans/it Ram 

(1931) AIR 1934 Bom 491 (491) 161 Ind Oas C80 Kosturchand Okaji ^ 

Mart Gottnd 


(1912) 13 Ind Cas 23 (25) (Cal). Colul Mnshna Pas r Shashi Muhhi Past 

(1933) AIR 1933 5Iad 353 (357) 144 Ind Cas 573, Snnuasulu Naidu r 

Ramahrtshna Matdu 

(1923) AIR 1923 Rang 1C0(IC2) 6 Rang 198 110 Ind Cas 319 Xhcrasany 
V C Ada 

(1919) A in 1919 Slad 833(839) 48 Ind Cas 89 Narapanasamy ' 

Ganya Jhara ^fudall (Though in forma suit for accounts the sn> 

In substance one /or desolation ) 

(1903) 12 Cal W N 455 (458) Ditarla Pas Kamam v Chum Lai Paga 

(Seo howeyer (1933) AIR 1933 Nag 127 (130) 20 Nag L R 31 “ 
Ind Cis 277 DtnjraJ v Ktsanlal (Article lOG was bcU 
applicable bccaose dissolution was not prayed for } 

(1932) AIR 1932 All 612 (510) 54 All 91C 143 Ind Cm 

Shukrutta V Vf Zohra Dibi (Article aMumed to appiy .. 
suit /ordissolntionof partnership — The observation was 0® 
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one governed by this Article * 

5. The suit must be one for accounts and share of profits. — 
The words “for an account and a share of the profits of a dissolved 
partnership ’ must be taken to apply to every suit in which tho 
plaintiff claims an account of the general partnership property and 
bis share m the same and its profits ^ 'Where a suit for an account is 
barred under this Article, a subsequent suit for a relief which the 
plaintiff would not have been entitled to without an account being 
taken and a finding being given as to the sharo of the profits, is also 
barred * Thus, a suit for possession of a sharo in property alleged to 
have been partnership property will be barred if a suit for accounts 
would be barred on that date * 

But a suit in respect of a matter which is not, and has not 
become, an item of partnership account, is not governed by this 
Article Thus, where it was agreed between the partners that each 
of them may borrow on his individual credit and pay tho money 
into the business and, m respect of one such borrowing a decree 
was obtained by the creditor against the borrowing partner and tho 
latter paid tho decree amount and then sued the other partners for 
contribution m respect of that item, it was held that the suit was 
maintainable without a prayer for adjustment of accounts * In tho 
undermentioned case’ where a suit for contribution was filed by one 
partner against tho others m resitect of a debt contracted b> the 
partners and paid by the plaintiff, it was hold that the suit was 
maintainable It was observed that a suit for contribution would 
bo maintainable whore the liability is not the joint liabiht> of the 
entire partnership or whero the said imtncrs ncro od1> some o! tho 
partners comprising tho entire partnership and the bond was not 
oicccuted m the usual course of business of partnership, or where tho 
CO partners expresslj promised to contributo their sharo of the debt 
after a decree was passed thereon 

A suit for a declaration that a cortam property, attached m 
execution of a decree against one of tbo partners as belonging solely 
to him 13 not sold) owned by him and that the plaintiff has got 

i 7 ^ ISO JJsmjsyv r 

an<J Lofidon DanK 

Note 5 

1 (1910) 8 IndCas 900(1014) igiOPaaRcNo 97 ilt AthalZ>nv Eiiltor* 

Cliand 

2 (190S)80A112"9(2S1) 5 All L Jont rb 1903 All \\ NM31. -N Ahmai 

y Ibiltil Jlatnid 

3 (lO0S)80A11 279(2sl) SAULJourS'S 1903 AU W N 131 \%atihmad 

y Abdul Ilavtui 

(1911) 11 IndCas 2SS (2«9) (Ml) GobttrdlanT Ganeski Lai (30 U1 2*9. 

Fotlwed ) 

4 (Ic'MjCC Cal 254 (2«) 3 CaM\ N 2^ Darya Ptck^ko t 

Nalh Diu 

5 (iciri) jc Cal 2C2n (0f4n) GaJiEali'sy /«,Tafi Daa 

[Sr« bowyyyr (1®*2) 1**2 Dub BeKo 82 3L'va5irjH* Cu^ti\D u.}} 


Article 106 
Hotes 
4—5 
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Article 106 
Notes 
S — 6 


a share m it, is not one for accounts or for a share of the profits of 
a dissolved partnership ® 

A suit for recovery of money found due to the plaintiff by the 
defendant as declared by a prior judgment between the parties la a 
suit for accounts of a dissolved iiartnership, is not one “for accounts ’ 
such as is contemplated by this Article^ 

6. Settlement after dissolution. — It is open to the parties to 
a partnership to come together and agree to an account themselves 
even after the expiry of three years from the date of dissolution, 
and such a settlement would be supported by consideration inasmuch 
as all the partners make mutual promises to abide by such settle 
ment In Eochi Ram v Fatzullah Khan} their Lordships of the 
Privy Council observed as follows 

“The only other point that was raised was that there was 
no consideration for such a settlement because it is said that 
Article 106, Linoitatioo Act, provides a period of limitation for 
suits for an account and share of profits of a dissolved partner 
ship, tho period of limitation being three years, and that the 
time from which the period begins to run is the date of the 
dissolution, and inasmuch as this settlement was arrived at 
more than three years from what is said to be a dissolution of 
the partnership, namely tho determination of the joint adven- 
ture, it IS said that the partners bad only agreed to settle 
something which they were not bound to account for In fact 
this seems to be due to a misapprehension of the law in respect 
of consideration It may be true, and tbeir Lordships say 
nothing on that point one way or the other, that one partner 
could only have asked an account under Article 106 within 
three years of March 1920, but that has no bearing at all upon 
the question when m fact they have come together and have 
agreed to an account between themselves and have made mutual 
promises to abide by such settlement There is ample consider 
ation m such a case for the promise given by each partner in 
the mutual promises made by tho other partners, and the fact, 
if it bo a fact, that they could not have sued originally for an 
account, scorns to have nothing to do with the situation which 
arises when they do meet together and agree that an account 
shall bo taken and make mutual promises upon that footing 
Where therefore tho partnership accounts have been settled and 
adjusted between tho jiartios, a suit to recover tho amount duo on 
tho basis of such settlement is not a suit for accounts or for a share 
of tho profits of a dissolved partnership , this Article docs not apply 

6 {1033) A 1 R 1933 AH 92C {923) 148 Ini Cas 515, Ananda Prasad Y 
tcanl Prasa<f 

7.{1931)AIR 1934 Mad CCS {CC7) 160 Ind Gas 2C1, Eatkan Cltan^ T 

imtehandt 

Note 6 

1. {1933) AIR 1933 P C 320 (121) 142 Ind Cns 549 (P C) 
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7. Salt for share in specific amounts received by one 
partner after dissolution. — A, B and 0 are partners A dies and 
the partnership is dissolved Afterwards B receives a certain sum of 
money being an item of the partnership assets from a debtor to the 
firm C sues for a share of this item withm three years of the 
receipt thereof hut beyond three years of the date of dissolution 
Is the suit barred? It vras held in some cases,* purporting to follow 
the English case of Knox v Gyc* that the suit was not barred on 
the ground that it was based on fresh cause of action A contrary 
view was held m the undermentioned cases * The question has now 
boon eeb at rest by the decision of their Lordships of the Privy 
Council in Gopafa Chetty v V tjayaragaiachanar * It was held m 
that decision that such a suit was barred and that the receipt of the 
items after dissolution did not furnish any fresh cause of action 


2 (1023)AIRig23Lah 425U25) 3 Lab 32C C0lDdCa»3l>2 A<3»d Aal t 

Farlab Sinyh 

(1931) A I R 1034 Mad CCS (CCC) I5G 1 C 2C4, Fatkan Chand v Amtehand 
(1029) A 1 R 1029 Lab 450 (4CO) 103 Ind Cas COO. Ja\ Han Stngh r. 
Sardau Hal 

3 (1031) AIR 1031 Lab 300 (301) 131 lod Cas 527, Hup Lai r Cun Chand 

4 (1038) AIR 1039 Mad 133 (135) Thirumallappa v Alasyam Hamappa 

Note 7 

1 (1675) 12 Rom II C R 07 (107) DiyalJatrajT hha(ao Ladha 

(1892) G Rom C23 (C35) Heneanji Ilormatjtr Ruttomjt Durjorji 
(1805) 20 Bom 15 (SG) Camae v CpeulAti SobhanmuU 

(1914) MR 1914 Mad 205 (205) 22 In<l Ca» 917. China Kondiah T .Varaj 

appii Nax 1u (23 Mad 314 and 9 lod Cat 4SG Followed ) 

(1000)3 Ind Cas 4SG (137) 92 Mad 203 5aJAii Aarayarva Ayjin-jir t 
lyyanjar 

( 1001 ) 29 Mad 314 (317) SotlanaJAa I anntntundjr ▼ ^o^LanadAa 

2 (1871) 42 LJCh 234 (214] LR5HLC5G 

3 (1907)1 Sind LR ICO (rO) rrrJwwnI Saialmal V Coiiniram /iinJji 
(1010)61 C 000(1013) lOlOPonR^So IT.ViAalDemT Kiihar* Chani 

tS« also (IDOO) 4 Ind Cas 83" (*'39) SI D-d 515 lAmei Sx man 
T BAijuanJj* 1 ijrari »f Co ) 

4 A I R 1022 P C 115 (11« 110) 45 Mad 3*3 lOlaJlfpI-l 74 laS 
Ca» f21(PC) 

ISMaI*5(P20 MR 1024 Nag 2 3(2 3) 20 Nag L R 40 79 Ini 
Ca* 1*^' H /lin* t rr*yyi3i.J 


to such a case * Thus, whore after dissolution of a partnership an 
agreement was entered into by the jiartners that two of them should 
collect outstandings and pay off liabihtios and that thereafter all 
the partners should share the balance equally, it was held that a 
suit for accounts based on the agreement was not governed by this 
Article ® Similarly, where a partnership was dissolv ed and accounts 
settled and under the arrangement of settlement provision nas made 
for the discharge of debts and the division of outstandings and 
immovable properties, it aaas held that a suit for division of proper, 
ties as per the settlement was not governed by this Article * 
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Their Lordships observed as follows 

‘ At any rate, in all case» where for any reason it did occur 
that after the dissolution and complete winding up of a partner 
ship an asset which had not been taken into acconnt fell m it 
ought to be divided between the ev.partners or their repre&en 
tatives according to their shares in the former partnership 
“If, on the other hand, no accounts have been taken and 
there is no contest that the partners have squared up, then the 
proper remedy where such an item falls in is to have the 
accounts of the partnership taken and if it is too late to have 
recourse to that remedy, then it is aUo too late to claim a 
share in an item as part of the partnership assets, and the 
plaintiff does not prove, and cannot prove, that upon the due 
taking of the accounts he would be entitled to that share ’ 

8. Suit between partner and snb.partner. — The \rhcle 
deals with suits between partners inter se, and the words construed 
in their plain and natural sense do not apply to actions between a 
principal partner and his snb partner Where a partner had to bear 
a share of the loss snstaioed m the mam partnership and sued bis 
sub partner for the latter s share of such loss, it was held that this 
Article did not apply on the ground that the suit was not one for ao 
account or for a share of profits of the dissolved partnership * 

9. Second partnership after dissolution of first—Solt for 
account of second partnerships— Accounts of first partnership! 
if can be gone Into. — • Where a partnership is dissolved as for 
example b> the death of one of the partners, but the partnership 
business is carried on by the other partners m partnership, and, after 
the dissolution of the second partnership also, a suit is filed for aO 
account and a share of the profits of the second partnership, can the 
accounts of the first partnership also be gone into, notwithstanding 
that a suit for accounts of the first partnership alone would have 
been barred by limitation on the date of the suit ? The leading 
Euglieh ease on the point is Betjemann v Betjemann ^ In that case 
G and bis two sons J and TT earned on business in partnership from 
1850 to 1896 G died but the accounts wore not settled but J and 
W carried on busmess os partners without winding up the other 
partnership and without settling accounts In 1893 J died and his 
legal representative brought a suit for account of the partnership 
between J and TT from 1893 IT claimed the account of the old 
partnership to ho taken from 1856 Lindloj, L J , in dealing with 
the ix}int observed as follows 


Note 8 

1 (1031) AIR 1031 Mad 12 (13) S7 Mad 317 113 led Cas 201 Seenayyi r 

liamatinyayya (Article 120 applies ) 


Note 9 

1. (1805) 4i V, R (Fng) 182 {J82, 183) (ISOS) LIlQCb 47* 
12 R 455 73 LT2 


Cl LJ Cb Cll 
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“Now the learned Judge has directed the account from Artlole 106 

18SG, and he has dismissed, without costs, the counter-claim Note 9 
of the surviving partner for the account from an earlier time , 
and the question on the appeal is whether the learned Judge is 
right upon that In my opinion he is wrong There is no doubt 
that in 183G, when the father died, there was a partnership of 
the three which determined 

“One died, and, to use the expression of one of the witnesses, 
the other two sons went on as before, minus one That is quite 
true, and there is no doubt now, after the decision of the House 
of Lords in Knox v Oye [(1871) 5 H L 656] that the executors 
of the father Geoi^o who had died could set up the Statute of 
Limitations to an action for an account which was brought more 
than SIX years after his death Thej did not do an> thing of the 
sort The Statute of Limitations is set np by the plaintiil But 
who w the plaintiff? The plaintiff is the executor of John, 
and John and William, the two sons, although, of course, they 
continued the partnership business, it was m point of law a 
different partnership— namely a partnership between two Tbej 
coutiQued the partnership account os ooo account, and never 
broke it and never wound it up. they brought in aU the balances 
and carried on the balances at the bankers, earned on the 
lodgers, and carried on the account without a break 

“Now, as between persons who deal with each other upon 
that footing, I fail to see that the Statute of Limitations bas 
any application whatever Notwithstanding, therefore, that the 
partnership was determined betMCcn the three and that there 
was a new partnership between the two, there was no break m 
the account and the account was never brought to an end ” 

The principle of the decision m Detjentann's case* has been 
followed in this country also m a number of cases** In Hhinja 
Bill V Abdul Kader Saheb* it was held that if after one partnership 
comes to an end the other partners continue the business, for the 
purpose of ascertaining what shares those remaining partners brought 
into the now partnership, an account ina^ have to bo taken of the 
old partnership and that there will lie no question in such a case, 
inasmuch as the account of tlio old partnership is taken, not for the 
purpose of enforcing the claim to the mono} duo as profits in that 
partnership, but for the purpose of ascertaining what the capital 
supplied b> the continuing partners was to the new partnership 
See also the undermentioned cases to the same effect * 

la Stt the cases cited in Foot note (S) 

2 (1901) 25 Mad SO (31) 

3 (1921) A I R 1921 Mad TO- (709) SO Id Ca» 37" Jafar Salib t 

Fmiij'jvil Clr'Jwtf 

(1911) AIR 1911 Lah 51T (5M) 1911 Fna Rc No 101 2* Id Cat C9. 
d/aharaj T J/arC-^'id 

(1912) 13 Id Ca» 23 (25) (Cal) Dolat JCruina Dat r SUah ITalli Din. 
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Article 106 10 Sait by assignee or successor of partner. — A smt by the 

Notes assignee of a partner* or hw successor-m interest* for accounts and 

10 — 13 for a share of the dissolved partnership will bo governed by this 

Article 

11. Suit against deceased partner's heirs. — Where a partner 
ship was dissolved on the death of the partner and it i3 sought to mike 
the sons of the partner liable for debts due from him as a member 
of the partnership, the suit would be governed by this Article and 
would be barred after three years from the date of dissolution * 

12. Registered partnership deed. — It was hold by the High 
Court of Madras in the undermentioned case* that a suit for accounts 
of a dissolved partnership would be barred under this Article after 
three years from the date of dissolution, even if the deed of part 
nerabip has been registered But whore, after a registered partnership 
agreement expressly providing that each party should bear the lossos 
in proportion to his share, the parties settled accounts and found 
the loss to bo Rs 45,000, and the plaintiff sued the defendant for 
recovery of the latter’s share of the loss which the plaintiff bad 
to pay, it was held by tbo same High Court that the obligation on 
which the suit was brought was the settlement in pursuance of the 
registered contract of partnership and that therefore the suit was 
governed by Article 116 * In Kothandapan% v. Manavedan,^ it was 
held that a suit for accounts was not a suit for compensation for 
the bleach of any contract and, m that view, Article 116 did not 
apply to the case but only Article lOG A similar view has been 
taken by the Judicial Commissioner s Court of Nagpur * 

43. Starting point. — Time runs under this Article from the 
date of the dissolution of the partnership* The question wbetl^r 

(1029) Al R 1929 Biod 230 (233) 118 Ind Cas 741 Munskxlal Aman^gh 

V Btikenlal Dallaram (25 Mad 20, 4 Ind Cas 600 44 W B 

162 Follovrcd ) 

(1024) 40 Mad L Jour 7 (7) (Notes of Recent Cases ) 

Note 10 , 

1 (1925) AIR 1925 Bom 317 (349) 87 Ind Cas 312, Dhamjt v Gulabehatm 

(Assjgotacnt itself docs not operate as a dissolation ) 

2 (1934) AIR 1934 Mad CCS (CCS) 156 Ind Cas 264, Ralhan Chand Xtimal* 

V Ami Chand (Undivided brother of deceased partner ) 

Note 11 , „ , 

1 (1930) AIR 193G Lah 514 (519). Khanhaya Lai v Fxrm DM T><^val 

Lai 

Note 12 

1 (1693) 22 Mad 14 (14) 8 Mad L Jonr 161. Vairatan Asar* v Potmayy'i 

2 (1691)14 Mad4C5(4C0) lMaILJour 482 RinyalttUtv Chinna R^dU 

3 (l93l)AIRia3IMadl02(lC5) 57 Mad 378 151 Ind Cas 81 . 

4 (1933) A I R 1933 Nag 127 (130) 29 Nag LR 91 141 Ind Cas 277, Bin/W 

T AiMniaf, 

Note 13 . n 

1 (1921) AIR 1921 All 411 (413) G3 Ind Cas 519, Dhayicati Pershad v pa 

Lai 



FOR ACCOUM A^D SHARE OP DISSOLVED PARTNERSHIP 1501 


and ^vhen a partnership has been dissolved mast be decided ^vith 
reference to the provisions of the Partnership Act, Sections 39 to 44, 
and to the facts and circumstance of the particular case See also 
the undermentioned cases * 

The time may, however, be extended by the application of 
Sections 4 to 25 of the Act where the circamstances rendering such 
provisions applicable exist m an> particatar case 

14, Onus of proof. — Where a amt is prtma facte barred, it is 
for the plaintiff to allege in his plaint the ground upon which 
exemption is claimed from the law of limitation ^ Where the plaintiff 
alleges dissolution within three years of the suit, or alleges that the 
partnership is not dissolved at all till the date of suit, the onus is on 
the defendant to prove that the dissolution was beyond three years 
of the suit * 

15. Second appeal. — The question as to when a partnership 
was dissolved is a question of fact which is binding m second appeal * 


(1902) 25 Mad 2G (32). Ahxnsa Pi&i t AMuI Kader 

(1001)25 2Iad 149 (1C3) 11 Mad L Jour 353 Sudari'inam Vaulrt v 

^crdsimlialu dfaisln (Suit afKr three years of tcrmioatioD of part 
nership would bo barred ) 

(1909) 4 Ind Cas 637 (83S) 34 Dom SIS Ahmed Sooteman Juiam v Dkag. 
tandas 'Tirram <f Co 

(1930) AIR 1930 Siod 148 (ISO) 12G Ind Cas 74C Honrra; Ifat r 
Smjifnal (Death of partner dissolving prtoersbip wUhio throo fears 
of suit — Not barred ) 

(1013)19 Ind Cas 613 (514) SO Mad 185 (rC), Joopoody Sorayya r 
Lahihmonatteamv (Suit alter three years of dissolution is barred ) 

(1923) AIR 1923 P 0 130(133) S0IndAppl92 4 Lab 350 74 Ind Cas 

402 (PC) Ml Jailtv D(inKar%Lal 

(1917) AIR 1917 Msd SS2 (352) 32 lod Cas 427. i2sinan>i(Aan Chtlly v 

Ytjappa Chelty (Death of mansger of Hindu family who was a 
partner with others — Partnership is dissolved ) 

2 (1921) A I n 1921 P 0 91 (92, 93) 57 Ind Cas 713 (P C). Tirwhnamaeharwr 
V Sanlora Sah (Partnership not dissolved hr one partner refusing 
to perform the doty nndertaken by him ) 

(19-25) AIR 1925 All 787 (793) 47 All 75C 89 Ind Cas 122, CAunni Lai r 
Sheo Charon Ltil (Partnership not dissolved by one partner Qoglecl 
leg duty ) 

Note 14 

ll (1910)8 Ind Cas 999 (1011) 1910 Pnn R* Ko 97. V< .Vihaf Ders v Ku^ore 
Chand 

2 (1917) A 1 R 1917 Lab 459 (ICl) 42 Ind Cas 459. S/ani Sin;H v Dial 
SinjA 

(l'^30)A I R 1939 Lab 379 (879) l?0 InJ Cai CIS Din J/uAs^tnai v 
EnnsHt ra"». 

Hotels 

1. (!'>») A I R l'»20 Lab 154 (155) : 1|2 InJ Cas 375. ITtaycan Dai v. Fasil 
Khan 


Article 106 
Notes 
13—15 
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Article 107 


1 0 7 / By the 
manager of a joint estate 
of an undivided family 
for contribution, in res- 
pect of a payment madei 
by him on account of the' 
estate. 


Three years. 


I The date of 
I the pay- 
ment. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

i. Claim harred under this Article, if can he taken into 
account In adjusting equities in subsequent partition 


1. Legislative changes. 

1 There ^as no provision corresponding to this Article in the Act 

of 1859, but suits o! the kind referred to in this Article ^rere 
held governed by clause 16 of Section 1 of that Act, under 
which the period of limitation was sik years from the accrual 
of the cause of action The date of payment was held in such 
cases to be date of the cause of action ^ 

2 Article 107 of Act 9 of 1871, corresponding to this Article, ran 

as follows — “ By a Hindu manager of a ]omt estate for contn 
bution m respect of a payment made by him on account of the 
estate but Act 15 of 1877 changed it into its present form 
by substituting for the words "By n Hindu manager of aioint 
estate," the words "By the manager of a joint estate of an 
undivided family," thus enlarging the scope of the Article so 
as to cover suits by "managers of aon.Hmdu families who ate 
governed by Hindu law by custom " (See the undernoted case 


4- Act of 1877, Article 107 
Same &s abo\e 

Act of 1871, Article 107 

107 — Bj n Hindo manager ol a joint | Three jeats I The date ot the fej 
estate for contnbntion m respect ol a ment 

paj merit made by him on account ol 1 1 

the estate I I 

Act of 1859 

No corresponding provision . 

Article 107 — Note 1 

1. tmO) 12 Bath \V R 191 (195) • 6 Bcog L B App 103. Kru'o » 

iIuddunGcpaiIIo]i . 

2. (1917) AIR 1917 Bom 251 (255, 257) 41 Ind Cas 7C1 41 Bo™ 6S9 IF 

J$ap Ahmad XSogranaytJiihramJi Ahmadjx t/cyrarin 
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on the effect of a similar amendment of Article 127 by Act 
16 of 1877) 

3 The present Article is a re enactment of Article 107 of Act 
15 of 1877 

2. Scope of the Article.— Article Cl is a general Article apph 
cable to suits for the recovery of money paid by the plaintiff for the 
defendant^ It bas been seen already in the Notes to Articles 81, 
82 and 83 that those Articles form parts of a senes of particular 
Articles specifying various situations m wliicb money is paid by the 
plaintiff for the defendant This Article is yet another instance of 
such particular Articles, and applies to suits for contribution by the 
manager oj a joint estate of an undivided /amtlg, m respect of 
payments made by him on account of the estate This right to 
contribution arises from the implied authority of a manager under 
the Hindu law to incur expenses for the benefit of the family * 

The Article does not apply unless at the time of the suit the 
plaintiff is the manager of the yoint estate of an undivided family 
A suit for contribotion by a person who was such a manager brought 
after partition is not one within this Article, Article 61 may apply 
to the case ^ 

Where a case falls within this Article as well as under Article 
ante the latter wiU prevail over the former Thus, vvbcre a manager 
such as 13 referred to m this Article sues for contribution in respect 
of a payment made by him for discharging a joint decree against 
himself and the other members of the family, or for discharging the 
reienue doe by the family estate, the Article applicable would be 
Article 09 and not this Article* The reason is that the former is 
a specific Articlo and will, according to general principles, prevail 
over the latter 

3. Starting point. — The general principle in all suits for 
contribution is that the cause of action accrues only on the date 
when the amount m respect of which contribution is claimed is 
paid * A managers right to contribution will arise only when the 

Note 2 

1 See Notes to Article 61, ante 

2 MuUa’s Hindu Law, 8th Edition, Page 470 

3 (1693) 8 Mad L Jour 271 (272), Ttrupai%raju v Bajagopnla Knstnama 

liaeu 

(IB^iO) 5 Cal 321 (325) S Ind Jur 135 Guntur Pershad t Gourt Pershad 
(Article 59 of the Act of 1371 corresponding to Article 61 of tho 
present Act held to apply ) 

4 (1031) A I R 1931 All C52 (C53) 134 Ind Cas 453 Sal Jiohan Prasad t 

Bharat Prasad 

Note 3 

1 (16G9) 12 Both \\ R 191 (195) 0 Bcng L B App 103, Bam Knsto Boy ▼. 
iluddun Gopal Boy 

(1870) 11 Suth W R 4S0 (131) C Ikug L R App 101, Bmola r' , 

Soondttrte Dahee 


Article lOT 
Notes 
1—3 
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Article 107 
Notes 
8—4 


pajment is made on account of the estate, for, it is only then that 
the other members of the family are liable to contribute 

Where the manager borrows money in his private capacity 
and expends the same for the benefit of the estate, “the payment 
on account of the estate” can be said to be made only when he sc 
expends the money and not when he subsequently repays the loan 
borrowed by him * The reason is that the loan is the manager s 
personal concern and the repayment thereof is not a payment on 
account of the estate But, where a debt is incurred by a person 
as the manager of the family and the amount is spent for the estate, 
the debt is not merely a personal concern of the manager but is 
binding on the estate itself Its discharge at a subsequent date will 
thus be a payment on account of the estate and time will run from 
the latter date ’ 

4. Claim barred onder this Article, if can be taken into 
account in adjusting equities in subsequent partition. — Where 
the manager sues for partition after his right to contribution m 
respect of certain moneys expended by him on account of the estate 
IS barred under this Article, it has been held that bo is not entitled 
to set off this amount in adjusting tbe equities between tho parties 
In Vellayappa v Krishna,^ Sadasna Aiyar, J , observed as follows 

“I do not think that, where a statute law (in this case 
Article 107, Limitation Act) expressly treats a debt due even 
to the manager of tho joint Hindu family as ono to bo sued for 
by him ]ust as if he was a complete stranger and, if not, to ha\e 
his remedy barred, it is permissible (apart from an agreomonk, 
express or implied) to defeat the intention of tbo Legislature by 
allowing it to bo treated as an item of account or as a debt to 
bo discharged from the joint family funds when partition takes 
place, it may be, after several yoars Of course, tho creditor 
member of tbe family, whether a manager or a junior member, 
may, before bis debt is barred, take it out of any family money 


(ISSO) 5 Cal 321 (325) 5 Ind Juc 135 Sunlur Pershad v Court Pershad 
(1803) 20 Cal 18 (22), A’afft !)/■«/ ftopndJjya V Ornh Chunicr 

padhya. 

2 (18C0) 12 Suth W E 191 (195) C Bcng L R App 103, Pam Krtslo Poy » 

UuddwCopalPoy .. 

(1903) 20 Cal 10 (22) Aghore Nath iluhhotadhya y Cri%h Chunder J'***"^ 
padhya (This Articia was not Lowever opplied ns tho suit wss o 
partition ) 

[See also (1931) AIK 1931 All C52 (C52) 134 IbA Cas 452, SalPoia’* 
Prasad y DJiarat Prasad ) 

3 (1031) A I R 1031 All C52 (C52) 131 Ind Cos 452, Pol an f 

Pharal Prasad (This Article was however not opphed Iccoufc 
COSO cotnc under tho special Arlielo 00 ) 

Note 4 

1. (1015) A I R 1018 Mad 258 (2C1, 2C2) 44 Ind Cas 423 
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vrhich camo to hi3 hands before liis debt is barred, but ho 
cannot do it after his claim for reco\orj is barred ’ 


1 08/ By iv lessor 
for the value of trees 
cut down by his lessee 
contrary to the terms of 
the lease. 


Three years. 


When the 
trees are cut 
down. 


Synopsis 

1. Scope of the Article. 

2. Starting point. 

1. Scope of the Article. — Tho wording of tho Article makes it 
dear that it is applicable to suits on a breach of contract not to cut 
trees Where there is no contract by which the lessee has bound 
himself nob to cut trees, a suit for the value of tho trees cut by him 
IS it IS conceived, not withm this Article Where a tenant is entitled 
to cut trees but is not entitled to remove them, a suit by the land, 
lord for compensation for the remotal of such trees is not one witbm 
this Article but wiU bo goierned by Article 48 or Article 4D ' 

The suit contemplated is one for the xalue of trees cut doun by 
the lessee Where under the Malabar law the landlord has a right 
to deduct tho value of trees cut down by the ianom tenant from 
the value of improvements that may be claimed by such tenant, a 
claim by the landlord that, m the taking of accounts between himself 
and Ins tenant, the valuO of the trees so cut should be debited against 
tho tenant s claim for improvements, is not a daim *'for the value of 
the trees cut down and not go> erned by this Article * 

2. Starting point. — The general rule, m cases of breaches of 
contract, is that limitation runs from the date when the contract ts 
brolen * It has been seen already that this Article refers to a suit 
for a breach of contract not to cut trees Time, accordingly, has been 

St! Acts of 1877 «nd 1871 

Same ss above 
Act of 18S9 

No corre*poDdiDg proviMon 

Article 108— Note 1 

1 (1909) 2 Ind Cas 955 (95G) (Cal) ifahotned JTamtdar IlaJ man v AU Fahr 

2 (1915) AI R 1915 Mad 491 (191,492) 25 Ind Cas 704 KeluKurupr Kunha 

mna 

Note 2 

I {ISC5) 3 Sath \\ R S C C Rel 9 (10), Pajak IrJcobhocnm Ptb Poy v Thov as 
J. iicnMy 


Article 107 
Note 4 

Article 108 


Lin 95 
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FOE VALUE OF TEEES CUT BY LESSEE 


Article 108 made to run from the date when the trees are cut down The date 

Note 2 when the plaintiff obtains knowledge of the fact that the trees have 

been cut or the date of the termination of the lease is not the 
starting point of limitation in such cases ® 


Article 109 


1 O 9.*^ profits 
of immoveable property 
belonging to the plaintiff 
which have been wrong- 
fully received by thej 
defendant. I 


Three years. 


When the 
profits are 
received. 


Synopsis 

1. Legislative history. 

2. Scope of the Article. 

2a.‘‘WrongfulIy received.” 

3. Suita between oo*owners for profits. 

4. Softs for mesne profits between members of joint 

Hindu family. 

5. Saits for profits by the cestoi quo trust against 

trustee de son tort. 

6 Suits between mortgagor and usufructuary mortgagee 
for profits. 

7. Suits between lessor and lessee. 

8. Dispossession of plaintiff under decree or order 

subsequently set aside — Suit for profits. 

9. Suit by minor for profits. 

10. Claim for mesne profits in suits for possession. 

11. Applications for ascertainment of mesne profits. 

12. Application for profits in insolvency proceedings. 

13. "Profits.” 

14. "Immoveable property.” 

16. "Belonging to the plaintiff.” 

16. Starting point of limitation. 

17. Application for restitution. 


« Act ef 1S77. Article 109 

Column* one anil two, ume as above , column three was — "*^*5 
profits are recclrol, or, where the plalntiQ has lecn dispossessed by a 
afterwards set aside on apj^al, when he recovers possession _ 

2 (1PC5) 3 Snth W E S C C Ecf 9 (10) Ilnjah Inilcolhootun Dtb Eoy v Thomai 
J Kenny 
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Other Topics 

Applicibility of Article — Cond tions 
ProCls attached to olTcc of village Joshi 
Sii t for mesae profits 
Su t for profits and suit for damages 

1 Legislative history 

1 Under the Act of 1859 suits of the kind referred to in this 

Article avero held governed by tho general clause IG of Section 
1 of that Act under which the period of limitation was six 
>cars from tho data tho caiise of action aroso ^ 

2 The \ct of 1871 for tho first time introduced a specific Article 

corresi>OQding to this Article, and tho starting point was the 
date when the profits were received or where the plaintiff had 
Act of 1671, Article lOd 

Columns one and two same as above Column three was — When the 
profits arc received or where the plaintiff has been dispossessed by a decree 
afterwards set aside on appeal, the date of the decree of the Appellate Court 
Act of 1859 

Ho corresponding provision 


Article 109 — Note 1 

1 (16C4) 1 Suth W R 65 (6C) Leila Gohtnd Suhaye v ilonohur J[I\sser 
(18C6) 6 Suth W B 76 (78) Salum BkuU v Dhooban Lall 
(18C7) 7 Suth W R 173 (178) Munteram v Sreemuthu 3*Mrunjo 
(1604) 1 Suth W R 63 (84) Baboo Barn Surwn v Baboo Oooroe Dayal 
Stngh 

(1870) 14 Suth W R 82 (82) Luekheo Rant Don v Dttn Dayal Dou (In a 
suit for mesne profits where a party is dispossessed of immovable 
property the cause of action accrues od the date os which the plain 
ti9 would hut for the fact of dispossession have received such mesne 
profits ) 

(1805) 3 Suth W R 13 (13) Baboo Inuretnund t Parbulty 
(18G5) 3 Suth W B 88 (38) ilaharaj Koer Bamaput Stngh v J Furlong 
(Tho cause of action for mesne profits is the date on which they 
become annually due ) 

(18CG) 6 Suth W R 113(114) FurulA/'oAomedJTundulT BajCoomaree Debee 
(1874) *>2 Suth W R 126 (127) Tkaleoor Das Boy v JVolun Krttlo Ghose 
(16C9) 12 Suth W B 5 (6) 3 Bcug Ii B App 81 Pratab Chandra Bmwa v 
Bam Stcamd Afays 

(1665) 3 Suth W R C8 (69) Ffcftal Ah Khan v Kalee Perihad (The date of 
d spossession is the date when the cause of action arises in suits for 
mesne profits ) 

(1870) 5 BcngLR App 61(61) LahhiKaniDasChaiodhury't BamDayalDat 
(1808) 10 Suth W B 486 (486) 2 Bcug E B (s M) 16 Byjnath Perihad ji 
Badhoo SinyA 

(1872) 17 Suth W R 208 (203) Thaloor Das Acharjee Chuherbuty v Shothte 
Bhoosur CAafferyre 

(1873) 19 Both W B 87 (87) Chowdhry Wahed Ah v Jumaye 
(1664) 18G4 Suth W R (Special Number) 163 (164 165) (F B) Unnoda 
Gobtnd CAoicdhry v Banee Sumonwye 
(1881) 1881 AUWN 71 (71) Durga Prasad r Cheta 


See Note 2 
See Note 14 Pt 1 
Sco Note 2 
See Note 13 Pts 4 d. 5 


Article 109 
Hotel 
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Article 109 
Notes 
1— 2a 


been dispossessed hy a decree afternards set aside on appeal, 
the date o! the decree of the Appellate Court 
3 In Article 109 of the Act of 1877, the words “when he recovers 
possession" were substituted for the words “the date of the 
decree of the appellate Court ’ which occurred m the third 
column of Article 109 of the Act of 1871 
4 The words “or where the plaintiff has been dispossessed bj a 
decree afterwards set aside on appeal, when he recovers 
possession" have now been deleted 

2. Scope of the Article. — In order that this Article may apply, 
the following conditions must be satisfied 

(i)The property in respect of which profits are claimed should 
“belong to the plaintiff 

(u)Tbe profits should have been actually recetied by the 
defendant 

(ill) Such receipt should have been wrongful 
The “profits” referred to in this Article is nob identical with 
“mesne profits* which is defined in Section 2 sub section 13 of the 
Civil Procedure Code, as meaning "those profits which the person 
in wrongful possession actually received or might with ordinary 
diligence have received therefrom" etc 

This Article wiU apply to a suit for profits wrongfully lecened 
by the defendant oven though be is nob m torongful possession , but 
the suit is not for ' mesne profits ’ * On the other hand, a suit for 
profits, which might with ordinary diligence have been leceiied by 
the defendant in torongful possession is a suit for “mesne profits 
but IS not governed b> this Article * 

A suit for profits actually wrongfully received by the defendant 
in wrongful possession is a suit for “mesne profits" and will abo be 
governed by this Article It is in this sense that a suit for mesne 
profits may bo said to bo goienied by this Article 

2a. “Wrongfully received.” — In HoUonay ^ GuneshtcY 
Stngh^ it was held by the High Court of Calcutta that the words 


Note 2 

1 (1921) AIR 1024 Lab 733 (741) 79 Ind Cas C87, Putgho v DwarU 

(Mesne profits can Lo claimed only against the person who is in aetui 
possession ) 

(1921)AIR192irftt 102(102) Cl Ind Cos 751- C Pat L Jour ICG 

darliaraynx S A Uxller (Trespasser * liability arises only frotn 

the date o( his posse«don ) 

2 (l910)8IndCas JC2(1C3) 31Mad5(K ramaMmxIlfldix AttlMLaUltm 

Ammat 

Note 2a 

1 (1903) 3 Cal L Jour 182 (ISG) 
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“wrongfuUj roccncd must bo confined to cases where tho posses 
Sion o( tho defendant against whom profits aro claimed originated 
in a wrongful act This mow has been dissented from by that High 
Court itself in a later case,* and by tho other High Courts also ’ 
According to tho High Court of Madras,* tho said words includo 
receipt of profits under a claim or title that cannot be legally sub 
stantiated Tho absonco of mala fides on tho part of tho defendant 
will not mako tho receipt any the less wrongful* The recoipt of 
profits by an alienco from a Hindu widow after her death whore the 
alienation is set aside * or bj a hconceo after tho expiry of tho period 
of tho licence, would bo a wrongful receipt of tho profits ^ Tho receipt 
of profits bj a trespfliser would, of course, be wrongful* 

Mhero an m«olrent had, within two years of his adjudication 
as insohent sold his property and the sale was sot aside by tho 
Insohenc) Court as null and void and subsequently tho receiver 
sued for the profits recened by tho purchaser, it was held by the 
High Court of Bombay* that in tbo event of the sale being set 
aside the receipt of profits by the purchaser must bo considered to 
have always been wrongful within tho meaning of this Article On 
tbo same principle the recoipt of the profits by the defendant while 
m possession under a decree or order of Court which is subsequently 
set aside on appeal or m a separato suit, would be wrongful witbm 
the meaning of this Article Sec Note 6, tn/ra 

Where the defendant has received the profits rightfully, this 
Article has no application A compromise between A and B provided 
that A would be entitled to all the rents and profits accruing in 
respect of the properties as from 20th July 1928 A kist of rent fell 
due on 29th September 1928 but B bad collected it m advance even 
before 20th July 1928 A sued B for recovery of tbo rent collected 
It was held that it could not be said that Bs collection before 20th 
July 1928 was wrongful and that this Article did not therefore 
apply 

2 (1918)AIR19l8Cal 360(3G2) 43IndCM78I Sara} lianjan Chowdhttry 

T Frem Chand Choicdhury 

3 See tte cases cjlcd in Nolo 8 infra 

4 (1915) AIR 1915 Mad 1133 (1134) 28 Ind Cas 85 Rangasamy Ravundan 

V Alagayammal (Dissenting from 3 Cal L Jour 182 ) 

5 (16C8) 10 Satb W B 456 (487) 2 Beng L R <8 n) 16 Byjnalh Perthad v 

Badhoo Svigh 

6 (1935) AIR 1935 Oudh 515 (517) 157 Ind Cas 960 11 Lack 435, Bharat 

Stngh T Gur Perihad Smgh 

7 (1936) AIR 1936 Fat 8C2 (369) 165 Ind Cas 525 Bengal North Western 

By Co Ltd ▼ JanJt* Prashad (PlaintiQ being the GoTernment, 

Article 149 was, however, applied ) 

8 (1931) AIR 1931 Pat 114 (128 129) 121 Ind Caa 337 Ckattra Kumart 

Detiv ilokan Bikram Shah 

9 (1938) AIR 1933 Bom 15S (159) 173 Ind Cas 60G I L R (1938) Bom 107, 

DulInbAbhai ▼ Gulabbhai 

10 (1937) AIR 1937 Pat 237 (239) 16 Pit 164 163 Ind Cas 502 Bam Ban 

bi]aya Prasad V Ilarihar Prasad 


Article 109 
Note 2a 
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Article 109 
KoteS 


3, Suits between co-owners for profits. — Whero a co sharer 
of property is excluded from onjoymont thereof by the other co 
shaTors be can recoNet irom them his sbaio ol the profits received 
by them ^ But in such cases neither condition (i) nor condition (m) 
mentioned in Note 2 ante, can be said to exist The first condition 
does not exist as the property does not belong to the plamtiil alone 
but to both plaintiff and his co sharers The third condition is not 
satisfied as the defendant s receipts cannot be said to ho ‘Vrongful 
The wrong m such cases bes, not in receiving the profits, hut in 
withholding the same from the defendant afterwards The proper 
conception of a co sharer's claim for his share of profits is that it is 
one for compensation for wrongful exclusion It has therefore been 
held in the undermentioned cases* that such suits are not governed 
by tins Article but fall under Article 120 This view is also in accord* 
ancQ with the decision of their Lordships of the Privy Council in 
Mtdnapore ^amtndart Co r Naresh Naratn^ applying Article 120 
to such suits The undornDentioned cases,* which hold the view that 
Article 62 applies to such suits, do not appear to be correct 

It IS however, only to suits for profits, relating to the period 
during which the co ownership lasts, that this Article will not 
apply After an actual partition, the relationship of co owners 
coaios, and a suit for profits thereafter would be governed by tins 
Article But a luore decree for partition, so long as it is not executed 

Note 3 

1 (1025)AIBl025N«g240(242) 83 Ind Cas 80 Bhagax'i Dhmen 
(1024) A I R 1024 P 0 141 (140) 61 Cal C3l 61 Ind App 203 80 Ind Ci» 

827 (P 0). Jl/tdnaptir Zatntndary Co Ltd v Naresh Narayan Itoj 
(1022) AIR 1022 Mad 150 (ISO 157) 45 Mad C48 71 Ind Cas 177 (F D) 
lerw^ola 

2 (1035) A I R 1035 Mad 731 (734) 158 Ind Cas 040 Stddahngana foi d v 

Tatanagoteda RAtmana Goud 
(1800) 23 Cal 700 (804) Ilobert iraiwn ,f Co v ila> » Chand 
(1025) AIR 1025 PC 93 (93) (PC) Stxdnarore Zamxndary Co Lti v 
Aomftr ATarwIt Narayan (Read with AIR 1924 P 0 141 (150) ) 
(1033)AIR 1033 Lab 951 (952) llTIndCaaOOO KidarNathv SUwD^i^^ 
(1937) A I R 1037 I csb 28 (30) ICSIndCasll Apwl. Ehoh r Ahram 
(1023) A I R 1029 Nag C5 (65) 105 lod Caj 777 Budhxlal v irolham Chand 
(1023) AI R 1023 NaR229 (229) 72 Ind Cas 45 Jlhixgiralhi Bax v KtitiO 
Canayalrao 

(1910) 32 Ind Cai 102 (103) (Lab) EAfliiim //Mjwm E/ nn v Vurarf 7?it« 
(1831) 1891 All \% N 71 (71) Dwya Prasnd t Chet x 

3 (1925) AIR 19’5 P C 93 (93) (P C) 

4 (1837) 1897 All \V N 01 (91) Dalxp Sxxigh y r«ls;n /ntn 

(11^1) AlRlOJlCal 77(78) CrindCai67C DhuUnttxcar nhattaet ary* 

T Dwarnhevear Jit attaeharjee (In ibis ciw Article C2 was n® 
appl cd lipcause the rent recelsed 1 y tho co sharer from tba tenant wa* 
[iijralle not In raib bat in kind Hut this distinction It li subinlttc' 

It erroneous ) 

(lOlOAlUlOll 411291(205) 221odCa»eiG Rljoffl A’lUh t Olurt 
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tiy actual (ftvision, will not put an end to tho rolationship of co. 
owners, and Article 120 would still appl) to a suit for profits 
receuod subsequent to the decree “ Whoro an alienation by a Hindu 
widow was sot aside at tbe instance of ro^CTSIono^s after the death 
of tho widow as to a certain portion of tbe property alienated, it 
was held in the caso noted below* that tho receipt by tho ahoneo of 
tbe profits of the whole property alienated was wrongful and not 
one as a CO owner, and that consequently this Article and not 
Article 120 applied 'Whore a Hindu father alienated certain pro 
perties but tbe ahcoation was sot aside at the instance of tho eons 
except as to the share of tho father, it was held by tho High Court 
■of Madras^ that tho alieneo became a co owner with the plaintiffs 
■that his receipt of profits was not wrongful and that a suit for 
profits against him was governed by Article 120 and not bj 
Article 109 

A co owner X who is excluded from possession b) another 
•co owner Y claiming the whole property exclusively as his and who 
does not receive bis share of tbe profits for over 12 years, would lose 
bis right to tbe property, though bis name is recorded as a co sharer 
in tho Revenue Records * But where Y simpl> oppropriates the 
profits, nitbout repudiating the title of X to a share. A' can recover 
ins share of tbe profits received within six years before suit, 
■though be had not received the profits (or over 12 jears * 

Co heirs mhenting an estate are co owners of tbe property 
comprised in the estate, and a suit for profits by one against tbe 
other would be governed, as seen alrcad>, Article 120 


5 (1931) AIR 1931 Rang ISO (ISl) 131 led Cas 511 Maun^ Po Nyiin v Ha 

Sato Ttn 

(1671) 15 SuthWRPC 33(41) 7 Beng L R 113 (P C) Ntloomtd Lahorte 
y Gonommee Debea 

[See also (1912) 14 lad Cas 601 (602) (Low Bur) SuSramantan Cheflt/ 
T Afg Po Tl el ] 

6 (1935) AIR 1935 Oudh 515 (517) 157 lod Cas 960 11 Luck 435 Bharat 

Stngh T Gut PrasJiad Stngh 

7 (1936) A I R 1936 Mad 654 (G55) 162 1ndCas77l Sundararaja Iyengar y 

liaghaia Eeddt 

8 (1695) 17 All 423 (424) 1895 All \\ N 83 Muhatnnad Uussaxn r Badrt 

Prashad 

(1831) 1831 All W N 107 (10") B«p Bam v Badrt Prashad 

9 (1910) 5 iQd Cas 559 (559) 32 All SS9 liar Ckaran t Btnda 

JO (1924) AIR 1924 Rang 155 (100) 1 Rang 405 76 Ind Cas 855 Haung Po 
E%n y Haung Sktee Bya 

[Se« bowe»er (1912) 13 Ind Cas 791 (792) (Mad) Ct ertan Imbtel i 
Beebi ▼ Syed Alt (Art 109 held to be applicable— It is sub 
nutted tbis dcci ion is wrong ) 

(1910) AIR 1910 Mad 1122 (1123) 88 Mad 1099 32 Ind Cas 1002 
tfoliidrm Bee t Heer Sahtb (Art 109 applied to suit betwMu 
Muhammadau sharers }} 


Article 109 
Notes 
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Article 109 4. Salts fop mesne profits between members of joint Hinda 

Note 9 family. — In the case of a Hindu family, governed by Dayabhaga 
law, the morabers take definite shares in the family property, and 
are simply tenants in.common of the family property If any member 
13 excluded from enjoyment of the property, his suit against tbe 
others for his share of the profits will be governed by Article 120 
as in the case of ordinary co owners (See Note 3, ante ) 

In the case of a Hindu family governed by the Mitakshara law, 
the members would be in the position of tenants in common after 
there is d^v^s^on tn staites, and tbe share of tbe members become 
defined, even though the properties ha %0 not been actually divided 
by metes and bounds A claim by one of them for the profits of tbs 
undivided properties, against the members in possession thereof, will 
he governed by Article 120, and not by the present Article ^ But at 
the time of partition, i e division in status, if there was an agree 
ment, express or even ini))lied, between the members that tbe rents 
and profits of the properties not actually divided should be received 
by the members left in possession thereof pending final settlement 
by actual division, tbe agreement would create an agency and the 
suit for account of profits would then be governed by Article 89, and 
not by Article 120* 

But so long as the Mitaksbara family rematns joint, no individual 
member can predicate at any given moment that he has a definite 
share m the family property* and is consequently not entitled to 
any definite share of the income or profits of the family property 
The right of a coparcener excluded from any portion of the family 
property by another coparcener claiming it exclusivelj, is only to 
sue for partition, and not for a share of profits He can only get a 
decree for joint possession, and not a decree for mesne profits He 
may, however, in certain cases, as for example, where he is excluded 


1 (1922) AIR 1922 Mad 150 (156, 157) 45 Mad 618 71 lud Gas 177 (F B), 

Y«r«lolov TeruJeota 

(1911) 12 Ind Gas 701 (707) (Mad), Chidambaramma Segu Balayya 

(Overruled by A I B 1922 Mad 150 (F B) 

(S« also (1903) 30 Cal 738 (761, 752) 6 Bom L E 461 80 lod App 
189 7 Cal W N 578 8 Sar 489 (P C), BalJusksn Das v 
Naram ] 

2 (1922) AIR 1922 Mad 150 (156. 157) 45 Mad 643 71 Ind Gas 177 (F B), 

Yerukola v Teruheda 

[But fee (1901) 25 Mad 103 (106) 11 Mad L Jour 428 (F B), 

fituthw T AUkurusu Eowther (Suit for profits is not tec 
cally a suit for account though account may have to bo 
to ascertain the amount due }] 

3 (18CC) 11 Moo Ind App 75 (89 90) 8 Suth W R 1 1 Sutber C57 2 Bar 21 

(PC) Appotter r llama Subba Atyan 

4 (1699) 23 Bom 144 (145) Ganpatr Annajt 

6 (1922) A I R 1922 Oudb 65 (58) 05 Ind Gas 315, Gokul Prasad v Katla 

Nalk 
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from enjojracnt of the familj \ ropcrtj be entitled to an account of Article 103’ 
the profits recouod by the members in irosscssion * Such a right is Notes 

not one for profits received vrrongfuHi b> the defendant within the 4 — 6 

meaning of this Article ^ 

5 Saits for profits by the cestui que trust against trustee 
de son tort — A suit bj a beneficiary under a trust against a 
trustee de son tort for the j rofits of the trust proi ertj received by 
him has been held to be subject to the bar of limitation as it is not 
covered b> the language of Section 10 ante which refers only to- 
express trustees * (See Section 10 ante ) The question as to what 
Article applies to such a suit has been considered in the under 
mentioned cases * and it has been held that it is go\erned only by 
Article 120 and not by the i resent Article The reason is tl at a 
person who jut himself forward as trustee cannot be said to ha\e 
received the profits ^vrongfulIy witbm the meaning of the word in 
this Article and a trustee de son tort is therefore liable to account 
for the profits for six years prior to the date of suit 

6 Suits between mortgagor and usufructuary mortgagee- 
for profits — A suit by a mortgagor after the mortgage has been 
satisfied to recover surj lus collections received by the mortgagee is 
governed by Article lOo and not by this Article The reason is that 
the mortgagee cannot m such a case bo said to haie received tbena' 
wrongfully within the meaning of this Article and even if it can 

(1927) A I B 19^7 Oudh 220 (220) 101 Ind Cas 843 (Jd t Nam n Stngh t 
Our Prasad S ngh 

(1863) 1C Cal S97 (40S 413] 16 Ind App 71 S Sat 299 18 lad Jour 93 
RAJ 106 (P C) Shan%ar Baksl v Jlardeo Dnksh 

6 Ste (1879) 2 Mad 123 (136 137} 7 Ind App 38 C Ca) L R 153 4 Sat 81 S 

Slither 72S 4 Ind Jut 133 3 Sbome L B 175 (PC) Raja V enKata 
iJao y Co rto/\}ards 

(1662) 5 Mad 236 (238) 9 lod App 12S 6 Ind Jut 3S3 4 Sat 345- 

(PC) ApjiaRaoy Coari o/ l^arJa 
(1694) 19 Bom 532 (537) Bh vrav y 5 rarom 

(1888) 16 Cal 397 (41S) 16 lad App 71 5 Sat 299 13 lad Jut 93 

RAJ lOG (F C) Shankar Baksh y Hardeo Baksh 
(1887) 14 Cal 493 (508 509) 14 Ind App 37 4 Sat 753 11 Ind Jut 

23'’ RAJ 97 (P C) P» the Pal r JocahrS ngh 

7 See (1891) 4 Mad L Jour 263 (274) (Jour) 

Note 5 

1 (19'>1)AIR 1921 Mad 125 (125) 44 Mad 277 Cl Ind Cat 907 Rajah 

Rajeswara Dorat y Ponn tsamjTevar 

(1922) AIR 19-2 Mad 57 (59) 45 Mad 415 66 Ind Cia 858 Lnshnan 
PaUary Lakshmi 

2 (19'’4)AIR 1924 AU831 (891) 47 411 17 84 IndCas631 Dehart Lai y 

Shiv Nara n 

(1916) 82 Ind Cas 10'’ (103) 1915 Pun Be No S (Per) Khad m Hussain 
Khany ZIt Murad Bbi (Co abater held to be construct Te trustee )■ 

(19'’ )AIR 19 2 Nlad 57 (59) 45 Mad 415 66 lod Cas 633 Eniftrwrw 
Pattar y Lakshmi 
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Article 109 be considered ‘wrongfol,’ Article 105 being a siiecific Article govern- 
Notes mg such cases, would apply to the suit ^ But where the suit by the 
mortgagor does not fall under Article 105, as for example, where 
before regaining possession of the mortgaged property his rights 
are put an end to, this Article will apply,* 

Where the mortgage is void or invalid against the plaintiff, the 
possession of the property and receipt of profits by the mortgagee 
would be wongful wtthtn the meaning of this Article Thus, where 
property is maltenable beyond the lifetime of the mortgagor, the 
mortgagees jiossession would become wrongful against the heirs of 
the mortgagoi on the date of his death, and a suit for profits by the 
heirs will be governed by this Aiticle * Similarly, where a mortgagor 
creates a usufructuary mortgage pending suit on a prior simple 
mortgage, the usufructuary mortgage being ‘pendente lite cannot 
stand against the purchaser m execution of the simple mortgage 
decree, and therefore a suit by the purchaser for the profits received 
by the usufructuary mortgagee wliile m possession is governed by 
this Article * Again, where a usufructuary mortgage is annulled 
under the InsoUency Acts, the effect of the annulment is to make 
the mortgage void aV tntUo, and render the mortgagee's possession 
'wrongluV from the beginnmg A suit, therefore, by the OflSctal 
Assignee for the profits received by the mortgagee while m posses 
Sion, would be governed by Article 109, the starting point being 
the date of the receipt of the profits, and not the date on which 
the mortgage was annulled by the Insolvency Court ^ 

On the other hand, a suit by the usufructuary mortgagee who 
lias been dispossessed by the mortgagor for the profits received by 


Note 6 

1 (1017) AIR 1917 Oudh 200 (202) 20 Oudh Cas 25 38 Ind Cas 610, 

BihramajU Singh v Itaj Itaghubar Singh 
(lOlO) 8 Ind Cas 689 (691) 33 All 244, Mohammad Favjat Ah KUn T 
Kallu Singh 

(1921) AIR 1921 A117I (73) 60 lod Cas 760 43 All 424, ’ 

Dharam liai 

(1901) 4 Oudh Cas 855 (SCO, 361). SaliK Bam y Ashik JIussatn 

[See also (1875) 23 Snth W B 99 (102) 14 Beng L R 8S6 2 Ind 

48 3 Bar 419 3 Buther 61 (P 0) /ugj-jrnalft Sa/iw 

y Sged Shah Mahomed Hossein ] 

2 (1899) 1 Bom L R 859 (659), I enkalesh y Pandurung 

3 (1925) AIR 1925 Bom 325 (826) 49 Bom 633 87 lad Cas 723, SunMix^* 

Yxlhalr Ziaxman Bamachandra 

4 (1922) AIR 1922 Cal 235 (236) 66 lad Cas 679, Nagendra ^*'aih Pat r 

Sora( ^arntns Dost 

(1920) AIR 1920 Cal 65 (73) 89 Ind Cas 1000, Sm Sarat Eammt Dasi r 
Bagendra Nath Pat 

-5 (1930) AIR 1930 Mad 778 (779) 69 Mad 1020 164 Ind Cas CCO (F C). 
Zruthusamjf Ckettjf y Official Assignee, Madras 
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tho litter, will bo goiernod b> this Article, as the mortgagor’s jkisscs 
Sion 13 wrongful as against tho mortgagee* In the undermentioned 
cases,’ howoier, it v,tis held that tho iiosscssion of tho mortgagor 
was not wrongful, but tho wrong amounted onlj to a broach of 
contract, and that tho mortgagee's smt was really one for damages 
for breach of contract go\erncd bj Articlo 116 (under which tho 
profits can bo recovered for six jears, as damages) Where tho 
mortgagee was disjiossessed by a person to iihom tho mortgagor 
had sold tho mortgaged propertj, the mortgageos suit for profits 
was held not to bo one for damages for ‘breach of contract but 
4o bo one governed bj this Article* 

7. Suits between lessor and lessee. — Whero a lessee is dis 
'possessed b> the lessor, it has been held that a suit hy tho lessee for 
profits received by tho lessor will bo governed by this Articlo * It 
lias also been held that whero tho lessee fails to obtain jiossession, 
Ills suit for profits will be one for damages for breach of contract 
and that if the lease deed is registered, the suit will bo goicrned 
b> Article 116^ 

8. Dispossession of plaintiff under decree or order subse- 
•quently set aside— Suit for profits. — Wboro the plamtilT is 
dispossessed by the defendant under a decree of Court and the same 
IS subsoqucntl} set aside, the possossion of the defendant pending 
the appeal must be considered to be wrongful and the receipt of 
profits by him, a wrongful receipt ^ A suit for profits in cases where 

C (1917) AIR 1917 All 294 (293) 39 All 200 89 Ind Cas CCS Ram Saru^ v 
Harpil 

(1900) 2 Dam L R 201 (203) Goitndrapy dtuanji 

7 (1915) A I R 1915 All 393 (393) 31 Ind Cas 801 (801) AV&Aai Stnha v 

TuUt Bam 

(1917) AIR 1917 All 331 (323) 31 lod Cas 173, Harpal t Bai i Samp 
(Art C2 read with Art 116 applied — Decision Dot approved oq appeal 
in A I B 1917 All 394 (295) ) 

8 (1936) AIR 1936 Rang 80 (81) 161 Ind Cas 461 Hla Ptra TAriit v Ma Me 

Tka 

Note 7 

1 (1921) AIR 1921 Mad 224 (235) 76 Ind Cas 76 liOKtl er v 

Oniandu Pillai 

•2 (1917) AIR 1917 Mad 9S7 (937) 32 Ind Cas 245 Btimond Sr&asUan Loha 
T Drtu Shelty ' 

Note 8 

J (1915) AIR 1915 Mad 1133 (1134) 23 Ind Gas 85 Ranposamp ATaiundan 

s Alagayammal 

(1901) 25 Mad 103 (101) 11 Mad L Jour 423 (FB) Saiunmulhu v Thitl u 
riisu Eotethtr 

(1866) 5 Suth M R 125 (126) 2 SIoo Ind App 72 (P C) Joy Kunni Lai v 
Banee Amtidh Kootr (Defendant held liable (or mesne profits which 
can only be if the po«se8sion is wrongful ) 

-(1870) 2 N \\ P n C R 290 (291) ^rat}lOok Alt r Joirufa Duls; 

[But see (1905) 3 Cal L Jour 1S2 (186) F II Ilallovay t Guneshvar 
Sxngh (This has been dissented from in A I R 1918 Cal SCO )] 


Article 109 
Notes 
6-8 
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Article 

Note 


109 such a suit lies would be governed by this Article ■ 

® Before the Civil Procedure Code of 1908 was enacted, a plaintiff 

who had been dispossessed under a decree which was subsequently 
set aside m appeal, could sue for the profits received by the defen 
dant during the period of his possession, and the third column of the 
Article in the Acts of 1B71 and 1877 provided a special starting 
point of limitation in such cases — under the Act of 1871, the date 
of the appellate decree, and under the Act of 1877, the date when 
the plaintiff recovered possession Under the present Civil Procedure 
Code, Section 144, the plaintiff’s suit m such cases is barred He can 
only apply for restitution with mesne profits The third column of 
the present Article 109 of this Act has accordingly retained only the 
words "when the profits were received" omitting the rest as being 
now unnecessary * But there are still cases where the plaintiff may 
be dispossessed under an order of the Court which is subsequently 
set aside, and a suit for mesne profits would not be barred To such 
cases this Article would clearly apply'* It has been observed, how 
e\er. m the undermentioned cases,® that possession obtained by 
virtue of an order of the Court is not "wrongful possession” and 
consequently this Article would not apply to such suits This view 
has, however not been followed® and is, it is submitted, not correct- 
Where the dispossession was not under a decree or older of 
Court but anterior to it, the possession will, of course, bo wrongfii 
within the meaning of this Article A was dispossessed by B, and 
sued B to recover possession and obtained a decree for po ssession 

2 (1915) AIR 1915 Mad 1133 (1134) 2$ Ind Cas 85, Rangaiamy Kavundan 

V Alngayammal 

3 (1916) A I B 1915 Mad 1133 (1134) 28 Ind Cas 85, Rangaiamy Kavunda » 

V Alagayamtnal 

4 (1935) AIR 1935 Mad 731 (733) 156 Ind Cas 640, Siddalmgana Cov.d r 

Bhitnana Gowd (Obstniction to auction purchaser taking ^ 

removed by order of Court and possession delivered — Suit byobstrac 
successful — Possession of purchaser pending suit is wrongful } 

(1918) A I B 1918 Cal SCO (362) 43 Ind Cas 781, Saraj Banjan Ckotedhm 

V PremcJiand Chowdhtiry (Article 109 of Limitation Act (15 o 

is applicable to a suit for mesne profits where the possession o 
property in suit, viz , a paint taluk, was obtained by the dclen a 
under a sale held un^r Regulation 8 of 1819, which was subsegueo 
«et aside ) , 

(1909) 1 Ind Cas 157 (153) 35 Cal 996, Peary Zlohun v Khelaram Sarka 
(Do ) 

5 (1921) AIR 1921 Nag U3 (113) 54 Ind Cas 664 17 Nag L B C" « 

PMdha V VI Sakhu 

(1691) 19 Cal 2G7 (271), Dhunput Singh v 5ara3wof» Misratn 

[See also (1900) 4 Oudh Cas 355 (SCO), Salik Ram v Athik ^ 

C (1915) AIR 1915 Mad 1133 (1134) 28 Ind Caa 65, liangasamy Entw" an 

V ilagayammal 

(1918) AIR 1918 Cal SCO (361) 43 Ind Cas 781, Saraj Banjan Ckoiea * 

V Premchand Chowdhury Carlar 

(1909) 1 Ind Cas 157 (158) 35 Cal 996, Peary Vohun v Lhelarant b 
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Tho docrco was reversed on appeal and tho appellate decree was 
•confirmed in second appeal On appeal to tlio Prnj Council, tho 
original decree was restored A then filed a suit lor recoierj of tlio 
profits for tho whole period of his dts^iosscssion Their Lordships of 
the Pnvj Council held that as A was not dispossessed under the 
■deoee, the defendant’s jmsscssion was "wrongful' and consequentl> 
ho could recover profits received onlj within three 3 cars prior to 
-the suit ' 

9. Sait by minor for profits. — Where a minor is dispossessed 
of his properties during his minority, ho can, within three years 
after attaining majority, suo for recovery of profits recenedhy the 
defendant not only within three years prior to the suit, but for the 
\ihoU jieriod of his minority ^ The reason is that there is a fresh 
cause of action each time the profits are received and as the plaintiff 
was under a disability with respect to each of such causes of action, 
be is entitled to the benefit of Section C of tho Act But if tbs suit 
IS laid more than three years after be attains majority, his claim 
will, under this Article, be limited to profits received by the defen 
dant within throe years before suit* Where the shchatt of a Hindu 
math was dispossessed of tho math property during his romerity 
and he sued for possession and mesne profits within three y ears of 
his attaining majority, it was held by their Lordships of the Privy 
Council that he was entitled to recover possession witli mesne 
profits * their Lordships, however, disallowed tho claim for mesne 
profits beyond three years of the suit It is not clear from the facts 
reported on what grounds tho claim for profits beyond three years 
of the suit was disallowed 

Where a minor who is disjiossessed of property during his 
minority is one of seieral persons entitled to sue for mesne profits 
and a discharge can be given without the concurrence of such minor 


7 ( 1881 ) 10 Cal 785 (791) 11 Ind App 68 4 8ar551 8 lod Jur 335 RiJ 

80 (PC) Ktshnanandy Kunvar Pratab Karaxn Singh 

Note 9 

1 (1891) 1894 All W N 49 (49) Parag Pam v Jaicahxr Lai 

(1907) 6 Cal L Jour 383 (891) llartJar Pershad v pkoli Ptrshad 
(18G7) 7 Suth W R 161 (1G2) Pam Chunder Bog v Cmbika Dossia 
(1900) S3 Cal 23 (28) 32 Ind App 181 2 Cal L Jour 238 15 Mad L Jour 
320 7 Bom L R 904 10 Cal W N 1 2 All L Jour 810 (P C) 

Basanla Auntan Dtbi v Aamil^Ajni Cumarv Debt (X during her 
minority Inherited her mothers stndhan property but X got the 
same registered in his own name in the Revenue Records by a fal^ 
representation and waslnposscssion— After attaining majority A sued 
for possession, and mesne profits were awarded from the date of 
dispossession ) 

2 Sre ( 1800 ) 5 Suth W R 219 (220) Luchmun Singh v Jifl PibeeJIftnam 

3 (1904) 82 Cal 129 (142) 31 Ind App 203 6 Bom E R "05 1 All L Jour 

585 8 Cvl W ^ 809 S Bar C93 (P C) Jagadirdra Path Pjig v 
llemanta Kunarx Dtbi 


Article 109 
Notes 
8-9 
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Article 109 time as provided m Section 8 ante, run against all including the 

Notes minor The minor cannot, therefore, on attaining majority, claim 

9 — 11 tho benefit of Section 6 of the Act and his claim for mesne prodts 

beyond three years of the suit would be barred * 

It has been held in the undermentioned case* that an alienation 
b> the guardian of a minor is only a voidable transaction, that the 
possession of the alienee is not wrongful and that the alienee is 
therefore not hablo for mesne profits until repudiation by the minor 
by suit \Vh 6 r 0 therefore the minor, after attaining majority, sued 
to recover poaseosion of the property with mesne profits it was held 
that he can recover mesne profits only from the date of suit 

10. Claim for mesne profits in suits for possession — The 
claim for mesne profits, in suits for recovery of possession, will be 
limited by this Article to the profits actually received witbm three 
years before the suit ^ If the plamt did not ask for mesne profits iQ 
the first instance, and is subsequently amended by a prayer to that 
effect, all the profits which had become barred on the date of the 
amendment, even though within three years before the date of 
the plaint, will be equally barred * 

^hete the plaintiff asks for profits pendente lite, and also future 
mesne profits from the date of the decree up to delivery of possession, 
but the Court does not grant the «ame, a subsequent suit for those 
profits 13 not barred on ground of res judteata^ and will be governed 
by this Article * 

11. Applications for ascertainment of mesne profits. — 
Where a decree awards mesne profits, and the plaintiff applies for 
ascertainment of such profits, the application is not a suit but only 
a proceeding in the suit, and this Article will not apply to such au 
application Consequently, the claim will not be limited to the 


4 (1900) 1 lod Gas G70 (677) (Cal) Jianwari Lai v Shea Senior ilKser 

5 (1926) AIR 1926 T-Iad 46 (48, 49) 88 lad Cas 967, Dnachila Iyengar r 

JlajHupoth* Venkatachartar 

Note 10 

1 (1919) AIR 1919 Cal 167 (167) 53 Ind Cas 124, Jogesh Chandra m » 

Secretary of Slate 

2 (1931) AIR 1931 Nag 74 (79) 131 Ind Cas 417 27 Nag D R 291, Bhmraa 

V Ifl Gangatiai 

S (1667) C Bath W B 78 (78) Datum Bhutt v Bhoobun Lall , 

(1868) 10 Suth W B 486 (486) 2 Beng L B (9 N) 1C Byjnalh Fershad » 
Dadhoo Stngk 

(1860) 12 SuVli V? B 6 (6) 3 Beng li B App 81, Protalp Chandro v 

er) 163 (165) (F B) Vnneda 
ts 777, DiidWol V Mokhain 

Chand 

4 (1927) AIR 1927 All 446 (451) 49 All 565 102 Ind Cas 96, Ram Chara 

Sahu^ Goga j 

(1932) AIR 1932 AH 45 (46) 135 Ind Cas 254, Porsofttw Ram t 
R am 

(1903) 32 Cal 118 (122), G S Hays y Padmanond Smgh 
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profits received three jears before the data of the application, 

but iviU extend to three jeara before the date of suit * The period of 
limitation for the application vrill commence to run only from tho 
date of tho final dccroo, and all tho profits from three 5 oars prior to 
tho suit up to tho date of tho final decree can bo recovered * In Bhup 
Iiidar Bahadur Singh \ Btjat Bahadur Stngh,^ a decrco for 
possession and future mesne profits for three jears from tho dato of 
tho decree was passed by tho trial Court, and tho suit «as dismissed 
by tho High Court , but tho Prixj Council restored the trial Court’s 
decree On the application of the decree holder for tlio oscertain- 
ment of tho mosne profits from the date of the trial Court’s decree 
onwards for a period of nine ) ears, it was contended that he could not 
recover more than three years' profits from tho dato of the trial Court 
decree Their Lordships of the Judicial Committee negatived tho 
contention, and hold that, as the application was within throe years of 
the decision of the Privy Council restoring tho trial Court’s decree, 
he can recover the future mesne profits for the whole period and 
that the three years’ period m the trial Court’s decree should bo 
understood as referring to tho dato of the order of the Privy Council. 

Under Order 20 Rule 12 of tho Code of Civil Procedure, a Court 
cannot pass a docreo for future mesne profits (1 e from the date of 
suit) for more than three years from the date of the decree 

Whero therefore the decree grants future mesne profits, but is 
silent as to the period for which it can be claimed, the docreo holder 
IS entitled to mesne profits only for three >ears from tho date of tho 
decree, even if the delivery of possession 13 made after three years *■ 
In such a case the applicant should be referred to a fresh suit for 
the profits after three years,® and such a suit will then bo governed 
by this Article 

But where the applicant for mesne profits is wrongly referred to 
a fresh suit, on the ground that the profits claimed were beyond tho 
pecuniary jurisdiction of the Court passing tho decree for possession, 
any fresh suit for the same will bo treated as a continuation of the- 
first suit, and Article 109 will not applj to such a claim * 

Note fl 

1 ( 1021 ) AIR 1021 Pat 480 (491) 08 Ind Cas 903 Suraj Prasad Panday v, 

Somra Vahto 

2 (1922) AIR 1922 Oudb 197 (198) OS Ind Cas 89G 25 Oudh Cas 132, Euber 

Sxnghv Ml Paj Kunnar 

3 ( 1901 ) 23 AU 152 (159, 159) 27 InaApp209 2 Bom I, R 978 5 Cal W N 

52 10 Xlad h Jour 290 7 Sar 7B8 (P C) 

also (1903) 30 Cal 060 (005) 7 CalW N 4SG (F B), Iladha Nath 
Stngh f Chandx Charon Singh ] 

4 ( 1900)24 Bom 149 (153) 1 Bom Ij R 638, Ullamram t JiMhordas 

5 (1915) AIR 1915 Mad 220 (220) 24 Ind Cas 484 T^nliafa Kumara 

jvtlhi Suryn Rou) T Subbayamnus Aio Babodur Gam 

■ ■ * " • ■ dya 

1 ■ t I " • • ■ • . mra 

Vahlo 


Article 10& 
Note 11 
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4&riicle 109 
Notes 
12—13 


12. Applications for profits in insolvency proceedings — An 
application under Section 7 of the Presidency Towns Insolvencj Act, 
1909 has been held to be eqmtnilent to a “suit withm the meaning 
of the Limitation Act Where, therefore a mortgage bj the insolvent 
■was annulled bj the Insolvency Court and the OflScial Assignee 
-applied under Section 7 of the said Act for recovery of rents and 
profits from the mortgagee, it was held that he could not recover 
-such profits for more than three jears immediately preceding the 
application * 


13 “Profits** — The word “profits means the advantages 
■which land yields m the shape of rent, issues or other emoluments 
It must be an excels of returns over outlay *1* Where the land has 
■yielded produce or fruits, the “profits will mean the actual price 
■thereof less the costs of collection and the other expenses * Where 
■the property is burdened with certain payments, they must aUo bo 
deducted before the profits are ascertained * The term will include 
■the -value of trees cut down wrongfully by the person in possession 
But a suit for profits should be distinguished from a suit for damages 
to personal property, to which Article 48 or Article 49 will apply 
Thus a suit for compen«ation for loss caused by the defendants 
•obstructing the right of fishery of the plamtitf, is really a suit 
for mesne profits and not one for damages for injury to personal 
property * But, suits for damages for trespass upon immovable 
property, governed by Article 39 will not be suits for profits, this 
•distinction is important, because while the former will be within 
the cognizance of a Smah Cause Court, the latter is not ^ 

Rents or payment in money received by a trespasser from the 
tenant will be included m the term ‘ profits ' ® Rents received by one 


Note 12 

1 (193G) AIR 1936 Mad 778 (779) 59 Mad 10-20 161 Ind Gas CCO Mulhu 
samt/ChettyT Ojfftctal Amgnte Madras 

Note 13 

la Wharton s Law Lexicon 


lb CoDciso Oxford Dictionsrv 

1 (I92IJ A rS Fit m (t03) Cl Tnd Cas 751 Damodar Mcrat/t 

dkury y S A iltller . 

(1921) AIR 1921 Ondh 319 (320) 78 Ind Cas 85 Ad\tya Prasad v ChJ oUlai 
■2 (1872) 17 Suth W R 208 (209) Tkakoor Dass Aeharjee y Shoshee Bkushan 
Chatterjee (Expenses incnrred for keeping up worship of iaO“ 
endowed property should be deducted ) 

3 (1901) 4 Oadh Cas 355 (862) Salifc Ram y Ashsk Husain , 

4 (1872) 17 Snth W R 360(360) Shaikh Elahet BiiKsh y Baboo SJeo ^aram 

. . „ „ „h.i. i« 

iiatid 


lit fot 
oalr 


[See alto (1865) 4 Sutb R 76 (77). Itaj Chunder Ghost y Joy Kishe'* 
Mooiierjee'\ , 

5 (1901) 25 Mad 103 (107) 11 Mad L Jour 423 (F B), Savarimuthu r 
rutu Rotethar 

■0 (1907) 11 Cal y\ N SC2 (865) Agandh Uahto y Khagali Ahullah 
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CO sharer from tho tenant will, m hia hands, bo “profits” of tho pro. Article 109 
porty, as regards the other co sharers^ But where tho defendant Notes 

himsell 13 tho tenant, and the tenancj is admitted by tho landlord, 18 — 18 

tho suit will not bo for “profits ” but for arrears of rent, to which 
Article 110 will apply * 

See also tho undermentioned cases* 

14. “ImmoYeable property.” — Tbo term “immoveable property” 

13 not defined in this Act It has thcreforo to bo taken in the sense 
in which it is defined by the General Clauses Act, 1897 Under that 
definition, “immoveable property includes land, benefits to arise out 
of land, and things attached to the earth The office of a village Joshi 
m the Bombay Presidency has been held to bo immovable property 
according to the notions of Hindu law. and a suit for profits derived 
from wrongfully exercising such office, governed by Article 109 of the 
Act^ 

18. “Belonging to the plaintiff.** — The words "belonging to ’ 
must be construed as qualifying the words “immoveable property” 
and not as qualifying the word “profits ” The cases cited m Notes 3, 4, 

5 and G ante which bold that the present Article will not apply to 
eases where the property cannot be said to belong to the plaintiff, all 
bear out this construction The decision m Goxtnd Sao v Jtwanjt,^ 
where the Bomba> High Court construed the Article as referring to 
“profits belonging to the plaintiff, * does not seem to be correct In 
that case, plaintiff was an usufructuary mortgagee, who had failed 
to get possession from tho mortgagor Bo sued for the profits received 
by the mortgagor, and it was coutended that Article 109 would 
not apply to the ease, as tbo property could not be said to belong 
to tho plaintiff Their Lordships negatived the contention and held 
that Article 109 would apply, as the words “belonging to” refer to 

{1922) AIR 1922 Cal 235 (23G) GC lad Cas 879, Nagendranath Paul ▼ 

Sarat £amint Vast 

(1021) AIR 1921 Bom 37 (88) 61 Ind Cas 7 Datlatrava Eeshao T Laxman 
Chtmnajt (Rent payable to tcatandar is profit ' ) 

(1923) AIR 1923 Bom 478 (479) 77 lod Cas 146. Dfcondt Swfehnne t Secre- 
tary of State (Rent assessed on watao land IS profit ) 

7 (i^i} AIR Csl n SS lad SIS, S\aAsit^vsr SlbiUtcA c erjec 

y Dwarkeswar Dhallacharjee 

(1874) 22 Buth W R 255 (255), Jugjat Chiinder Bhadoory y Sh\b Chunder 
Bhadoory 

8 (192G) A I R 192G Nag 212 (213) 90 Ind Cas 279 Ganeskdas 'v Utra Lai 

9 {192G) AIR 192G All 404 (405) 92 Ind Cas 768, Lattu S%ngh y Gur Naratn 

(1921) AIR 1924 All 481 (482 491) 46 40 791 84 Ind Cas 158 (F B). SAeo 

Ghulam y SaliJs Ilam 

(1929) AIR 1929 All C89 {G90) 119 Ind Cas 93 Ishr\ Smgh y Tejlnr Stngh 

Note 14 

1 (1875) 1675 Bom P J 293 D.imodar y Marland (Right to recOTer profits 
attached to the office o( Tillage Josbi ) 

Note IS 

1 (1900) 2 Bom L R 201 (202). 

[See also (1917) AIR 1917 All S21 (3'»3) S4 Ind Cas 173, Harpal r. 

Barn Sarup (DisapproTed OS app^ m A Z R 1917 AU 294 )) 

Lm 96 
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Article 109 profits and not to property This reasoning is unnecessary, as the 

Notes same result can be amvOT at by construing the word “property as 

49—16 pieanmg the right to present possession and enjoyment as distm 
guished from ultimate general ownership Thus, the right of an 
usufructuary mortgagee to pcrasession of the mortgaged property* 
and the similar possessory right of a lessee,* have been held to be 
included in the term “property ' in this Article 

Though, as between joint owners of property the property can 
not be said to belong to each within the meaning of this Article, it 
must be regarded as belonging to each of tbem withm the meaning 
of this Article as against a trespasser It has been held that one co 
owner alone can sue the trespasser for profits and can recover the 
whole of the profits, without making the other co owners parties 
The word “plaintiff ’ will include any person from whom a plain 
tiff derives the right to sue (See Section 2 clause (8) ante ) Where 
A, the owner of property, which is m the wrongful possession of X 
sells the property to B, in the absence of a contract to the contrary, 
under Section 55 clause 4 (a) of the Transfer of Property Act A will 
be entitled to the rents and profits until the ownership passes to B, 
and after the sale, B cannot recover the profits that accrued before 
the date of sale, from X, but even after sale, A will be entitled to 
recover from X those profits * This Article will apply to such a suit 
by A, after the sale to B as the property belonged to A at the timo 
when the profits were received Where A first obtains a decree for 
possession against X, and then transfers his interest to Bt Bs suit 
for profits subsequent to the sale will not be barred, if the decree it 
alive on the date of amt, and B can recover under this Article th^ 
profits received within three years before suit ® 

16. Starting point of limitation. — Time, under this Article, 
runs from the date when the profits are leceived^^ The fact tba 
the plaintiff could not have maintained the suit at the time of t e 
receipt owing to existence of a decree against him, would not affec 
the starting point under this Article *b A bought certain properties 

2 (1911) AIR 1917 All (225) S9 All 200 39 Ind Gas C63, ^ 

Harpal 

3 (1924) AIR 1324 Mad 224 (225) 76 Ind Cas 76, Shamsgoya Souther v 

Omandu Ptllat 

4 (1927) AIR 1927 Nag 9 (10) 97 Ind Oas 1028 Nago v MuUanmal 

6 (1929) AIR 1929 Bom 51 (53) 114 Ind Cas 262 Dkogilal Tarachand t 

JethalalMottlal „ 

G (1912) lijad Gas 801 (603) (Low Bur) Subramanian Chettye 
Note 16 

la (1881) 1881 All W N IS (13) Lachma ▼ Jman Sahai , t 

(1603) 21 Cal 157 (163) 20IndAppl55 6 Sar 374 17 Ind Jur 481 


Abbai Ah Khanr 

lb (1933) A I R 1938 Bom 158 (159) ITS Ind Cas 806 I L R (193S) Bau’ 
Pullahhbhai Hatujt T Guli^bhat ilorarji 
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in execution of a mortgage decree on the 6th May 1913. but tbo 
sale was not confirmed till 23th January l9l4, when the judgment- 
debtor’s application to bare the sale sot aside was rejected In 
the meantime, between the decroo and sale, the judgment debtor 
executed some usufructuary mortgages m favour of the defendants 
and the mortgagees collected rents from tenants A, then, on 16th 
September 1916, filed the suit for recovery of the rents and profits 
which fell due after the date of the sale The Calcutta High Court 
rejected tbo plaintiff s contention that the cause of action for profits 
was suspended during the pendency of the petition to set aside the 
sale, and that the period must be deducted from the period under 
this Article, and held that the plaintiff could have instituted the suit 
for profits, oxen before confirmation, the certificate of the sale not 
being necessarj for the institution of the suit for profits, the same 
being required onlj during the trial, that the Article must be strictly 
applied, and that the suit for profits received by the defendants 
beyond three years before suit was barred * See also the undermen. 
tioned cases* in support of the same view 

In Dioijendra Naratn Boy v Jogesh Chandra Dty,^ it was, 
however, hold that tbo starting point under the Article must bo held 
to be postponed till the date when the plaintiff became entitled 
to sue whore ho became so entitled alter the date of the receipt of 
profits In that case certain lease deeds were executed in 1913 by 
the defendant to tbo plaintiff but the defendant, having denied the 
execution before the Begistrar, the plaintiff filed a suit for registra- 
tion, and the same was decreed in 1918 and registration ordered 
The plaintiff, within three >ears of the date of that decree, sued for 
profits received by the defendant /rom the date of the lease deed to 
the date of suit It was held that the cause of action for the suit 
arose only on the registration of the document and that, therefore, 
the starting point under this Article must be postponed to that date 
It is submitted that this view is not correct For a full discussion of 
the question, see Noto 8 to Section 9, ante 

The date of receipt of the profits in the case of crops will bo the 
date xxhen the defendant actually cut and appropriated the crops * 

1 (1926) AIR 1926 Cal 65 (66, 7S) 89 Ind Cas 1000 Sarat Zamini Daji v 

Nagendra Nath Pal 

2 (1933) AIR 1933 Lah 615 (617) 146 Ind Cas 039 Basheshar Dati 7 Diwan 
(1935) AIR 1935 Alad 731 (7S3) 156 Ind Cas 610 S^ddalxngana Goted 7 

Bhxmana Goted 

(1920) AIR 1920 Mad 1 (7) 43 Mad 165 51 Ind Caa 66 (F B) iluthu 

Eorakkt Chelty v ifahamad Madar Ammal 
(1933) A I R 1933 Bom 15S (159) 173 Ind Cas 606 I L R (1938) Bom 107 

Dullahhhhat Hansjt 7 Gulabbhat Vorarjx 

[See also (1937) AIR 1937 All 431 (464 485) I L R (1937) All 623 
170 Ind Cas 657, Vbatd VUah Khan 7 Abdul Jalil Khan 
(Limitation is not suspended once it has faegun to run ) 

(1909) 1 Ind Cas 157 (15S) 35 Cal 996, Peary VoAtin 7 Khelaram 
Sarkar ] 

3 (1921)AIR 1924Cal600(C09) 79 Ind Cas 520 

4 (1914) A I R 1914 Nag 65 (66) lONagLltTC Si Ind Cas 666 Canpalrao 

7 Jangta 


Article 109 
Note 16 
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Article 109 Where a tenant wrongfoUy sold the standing crops to a third 
Notes person, the starting point for a smt for proSts against such person 

16—17 IS not the date o! sale but the date whan such person commenced 

cutting the crops and appropnating tho same for himself ^ 

Where the defendant began to wrongfully receive the profits of 
certain property in 1916 and the plaintiff sued only for possession 
and, after obtaining a decree for possession against defendant in 
1929, sued him m 1932 for mesne profits from 1916 to 1929, it was 
held that the suit was barred, as time ran m respect of each receipt 
from the date thereof and as the last receipt was beyond three years 
of the date of suit ° 

17, Application for restitution. — An appUcahon for restitu 
tion IS not governed by this Article which applies to suits There is a 
difference of opinion as to whether Article 181 or Article 182 would 
apply to such applications There is also a difference of opinion as to 
the period for which the profits can be granted in such apphcations 
See Notes to Articles 181 and 182, tn/ra 


Article 110 1 1 O/ For I Threeyears. iWhen the arrears 

arrears of rent. { I become due. 

Synopsis 

1. Lellslatire history. 

2. Suit for rent. 

8. Rent received by one co-sharer — Suit for contribution 
by others 

4. Tenancy by sufferance — Suit for rent. 

5. Suit for rent due under registered instrument. 

6. Arrears of rent charged over immovable property. 

7. Leases by usufructuary mortgagees — Bights of parties 

8. Right to take credit for rent due, at the time of redemp* 

tion as incident to tenure. 

9. Suit for rent before it accrues due. 

10. Claim for rent against sureties for lessee 

11. Starting point. 

12. Application of Section 19 to the Article. 

13. Suit by minor, after attaining majority, for rent. 

14. Non-payment of rent by tenant for twelv e years. _ 

4' AcUef 1877 Bzid 1871 

Bime as above — 

(1900) 3 iDd Cas 12 (15) (Cal) JItna Kvmar% Btbt v Surendra A'armn 
5 (1921) AIR 1924 Nag 87 (88) 81 Ind Cas 651, NalhulaUa ▼ Shanl^l 
G (1937) AIR 1937 All 481 <484 485) I L R (1037) All 628 170 Ind Ca* 
Ubasd UlJah Khan r Abdul Jatil Khan 
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Other Topics 


Article IIG and this Article 
Assignee of arrears of rent 
Damages for use and occupation 
Bent — Examples of 
Bent — AV hat is not — Examples 


Sec Note 5 
Sco Note 2 F N (Ic) 
See Note 2, Pt Ic Note 4 Pt 1 
6eo Note 2 Pts 8 to 10a 
Sec Note 2, Pts 2a, 2b A 10b to 15 


Special or local law prescribing special period of limitation See Note 5, Pts 7,8, 

Note 13, Pt 1 


Article liO 
Notes 
i-2 


1. Legislative history4 — Under Act 14 of 1859, the period 
of limitation applicable to a suit for rent was throo years under 
clause 8 of Section 1 * A suit, nob for rent, but for compensation for 
use and occupation of the land, was hold to bo governed by the six 
years’ period under clause IG of Section 1 * 

The Article was introduced in its present form by Act 9 of 
1871, and has been re enacted m the same form in the Act of 1877 
and in the present Act 

2. Sait for rent. — The Article applies to suits to recover 
arrears of rent A right to recover rent necessarily involves the idea 
that the relationship between plaintiff and the defendant is that of 
landlord and tenant Whoro there is no such relationship, the 
suit cannot be one for rent Thus, a suit for damages for use and 
occupation against a person who does not stand m the relationship of 
a tenant to the plaintiff, is not a suit for rent and is not governed 
by this Article 

Act «f 1889, Section 1 cleute 6 
To alt suits for the rents ot any buildings or lands (other than 
summary suits before the Revenue Authorities under Bcgulatios 5 of 1622 of the 
Madras Code)*.-tho period of three years from the time the cause of action arose 


Article 110 — Note 1 

1 (1874) 7 Mad U C R 212 (214) LteUorrur Chinnatami Ayyan 
(1874) 1874 Bom P J 114 (114) Uahaioor Shrxdhar 

(1865) 2 Suth W R Act X Rul 21 (23 25) Bcng L R Bnp Vol 101 (F B), 
John Poulson t Modhoosoodun Paul Chowdhry 

2 (1672) 18 Suth W R 182 (139) Debnath ttoy Chowdhry r Gudadkur Dey 
(1871) IG Suth W R 287 (2S7), Mt KtshenbuUy Jl/»wajn v Itoberts 

Note 2 

la See (1880) 5 Cal Ii R 62 (C4), Jlam liunjun Chucherbuttij v Bant Lall 
Muhhopadhya 

(1917) AIR 1917 Mad 001 (902) 39 Mad 51 S3 lud Cas 706, Ifatfar 
Sak\hy Kader Umdeen Sahib 

lb (1917) AIR 1917 Mad 901 (902) 39 Mad 51 33 Ind Cas 705, iladar Sakxb 
T Kader ITotdeen Sahib (Tenant holding over — No payment and 
acceptance of rent— No relationship of landlord and tenant ) 

Ic (1910) C Ind Cas 7CG (7C9) (Mad) Chenytak v Thxmma Nayanim (Per 
Munroe J — Article 115 would apply ) 

(1872) 18 Suth WR 132(139) Debnath Roy Chowdhry y Gudadhur Dey 
(1671) 16 Suth W R 237 (237) 111 KtShenbuUy ITtsrain t Bobrrts (Lease 
in the name of \— Suit against F who was the real owner of the 
lease— Suit is one for use and occupation ) 

(1001) 25 Bom 556(502)' 3 Bom L R 135 SodosAto y RamJenehna (No 
relationship of landlord and tenant held to exist m this case between 

superior and inferior holders of land under Gorernment Suit by 

former against latter for the amounts dno held not to be for rent ) 
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Article 110 
Note 2 

4 


A relationship of landlord and tenant may and generally does 
arise from express or implied contract between the parties ‘ But 
lb need not always arise by contract or agreement alone It may 
arise by mere occupation of property * 

Again, it 13 only the amount due by the tenant to the landlord 
under the contract of tenancy for the use of the land, that is called 
“rent An amount not payable to the landlord, but to a third person 
13 nob rent Thus, where A the lessee contracts with B the lessor 
that he wiU pay a particular amount to B’a superior holder and fails 
to pay it. a suit by B to recover such amount would be one not for 
rent but one for damages for use and occupation ** 

Similarly, where there is an adjustment between the lessor and 
the lessee fixing a certain amount due for rent and the lessee under 
takes to pay it to a superior proprietor of the lessor, the amount 
ceases from the time of the adjustment to be rent, and ft suit to 
enforce the payment under the adjustment is one for breach of 
contract 

The following are further examples of “rent' witbm the meaning 
of this Article — 

i The minimum royalty reserved by the landlord m the case of 
a mining lease, though the additional sum to he paid by fbe 
lessee on each ton of coal raised will be "commission and 
not rent * 


(1S03) 26 Mad 730 (783) 18 Mad L Jonr 248 Kastun Gopala AyvanS" J. 
T Ananlaram Tknan (loamdar of Gereniment tevenus is 
landlord ) 

(1892) 16 Mad 305 (307) Tenlalaragavo v i>»slnef Board of 
(There is no relationship of landlord and tenant where a 
Board in charge of mamtainiog a chatram sued the owners of lan 
for customary dues payable for the maintenance of the e^iatram ) 
(1896) 23 Cal 799 (804) Robert « aison dCo y Ram Ckand Dull 
(But see (1900)^4 Cal WN 605 (606) Mokendra Natk 

J 


1 See (1917) A I R 1917 Mad 901 (902) 39 Mad 64 33 Ind Cas 705 

Sahib y Bader Mmdeen Sahib (ArtieJo 110 presupposes we 
existence of a contract ) 

2 (1929) AIR 1929 Cal 90 (90) 115 Ind Cas 518 Cft»ran/i6 Smgh v 

dra Nath 

(1909) 1 Ind Cas S12 (312) (Cal) Abdul Hahm Shaha v Rajendra Baram 
2a (1905) 33 Cal 140(149) 331ndApp80 3 Cal L Jour 7 10 Cal W N 201 
1 3Iad L Tim 8 (P C) Jolindra Mohtin Tagore y Jarao Kumori 
(1904) 32 Cal 109 (173) 9 Cal W K 06 Bemendra Nath v Kumar Rota 
Roy 

(1694) 11 Cal 221 (225) ilufnessur Rtsuas v Bunsh Chunder 

(See however (1911) 10 Ind Cae 400 (400 410) (Cal) Ban\v. B^han 
Sirdar r Gopal Chandra ] . ,, 

2b (1915) AIR 1915 Cal 370 (371, 872) 19 Ind Cas 752 (753) Lachmi MU 
T Deohi Jiuirr „ .,5 

3 (1916) A I R 1910 P 0 182 (183) 44 Cal 759 41 Ind App 05 39 Ind Cas 

(PC) TTiCOmdaaCooitrjiBhogay Sri Copxnath J \u Thahur 
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11 Jodi and road cesses pajablo to tho ramindar by tho holder 
of a service mam under him subject to such payment * 
m Kattubadi ccss payable by the holder of a Darmilla mam 
under tho zammdar ® 

IV Customary dues payable to ground landlords under wajtb uU 

arz, on the occasion of marriages “ 

V Cesses pajablo by a tenant to the proprietor under the Bengal 

Cess Act (9 of 18S0)/ and tho sums to bo paid to tho land* 
lord by tho tenant for costs levied on tho landlord under 
the Bengal Drainage Act (6 of 1880) * 

VI Share of produce to be given to the landlord ® 

vn Assessment levied on latan property (under the Bombay 
Hereditary OCGces Act, 2 of 1874) on alienation by tho 
tafandar -without sanction of the Government 
viii The amount payable by the defendant on settlement by 
auction of certain palmy ra trees for taking the jnico from 
them for a season 

The following are not "rents 'within the meaning of this Article— 
1 Amount due by way of contribution to one tenant from bis 
CO tenants in respect of the rent paid by tho former to the 
landlord 

(1908) 12 Cal W N 724 (726) Bhola Walk Dot v Itaja Durga Prosed Smgh 
(1913) 19 Ind Cas 8CS (809) (Cal) PtaryLalDawf hladhojiJxhan 

(See however (1921) A I B 1921 Pat 231 (232) 81 lod Ca» 293 
2 Put 749 C J Smith v O^ctdl Trustee of Bengal (In this 
case there was no minimum reserved m the whole was oalj 
commission )] 

4 (1924) A I B 1921 Mad 78 (71) 71 Ind Cas 968 Sam&asadanta Chinna 

Bayal Yarn v Bandar Jladdulappa 

6 (193G) A I B 193G I^Isd 117 (118 119) 161 Ind Cas 336, Oouraehandra Deo 
Oaru V Yenkatanarayanamurthi 

6 (1927) A I B 1927 Lab 639 (CIO) 103 Ind Cas 62} Dagga v Mahomed 

Shah 

7 (1920) AIB 1926 Cal 1069 (1069) 95 Ind Cas 813, Satja Ifxranjan v 

Ebrahirt Afandol 

(1929) A IB 1929Pat S3l (332) 8 Pat 358 118 Ind Cas 733 U^juneswari 
Kuer T Gopol Saran 


8 (1901) 8 Cal W N GiO (611) 3Ion Voh»n» Han v Pnya ^ath iJesali 

(1900) 6 Cal L Jour 19 (22) 11 Cal W N 57 Naffer Chandra Maji v 

Jyole Kumar Mukerjee 

9 (1932) AIB 1932 All 149 (ISO) 51 All 89 134 Ind Cas 457, Indarjit 

Pratap v SheicaK Bat 

(16"4) 21 Suth \Y B 1'’! (125) Vchuni Jumna Doss r Gatesee 3reah 
10 (1921) AIB 1931 Bom 37 (88) 61 lod Cas 7 Daltatraya Keshav v 

Laxmait Chimnaji 

10a (1930) AIR 1936 Pat 103 (403) IS Pat C26 ICC Ind Cas 184 Kameshvar 
Singh V Mahabtr Past 

10b(1907)10 Oudh Cas 103 (110) Ml Kantt Fttta Bxbee r Sheo itarain 
Vtsr 


Article 110 
Note 2 
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Article ilO 
Notes 
2—3 


11 Amount due to the proprietors of a canal, as water hire from 
the owner of land watered by that canal, according to the 
terms agreed between them ” 

III Customary merats, pajable by owners of certain lands to tbe 

mamtenance of a chatram 

IV Assessment on mam lands payable to tbe inamdar 

V The fee charged by a municipality under the provisions of a 

statute, for permission to use municipal land for temporary 
purposes ** 

VI Amount due by one co owner to another by way of confcnbn 

tion in respect of rents collected by the former from the 
tenants 

3. Rent received by one co-sharer — Suit for contribution 
by others. — Where rents are received by one co sharer of property 
from the tenant, they wiU cease to be “rents” m his hands, so far as 
the other co sharers are concerned, but will he proBts received by 
him for the use of all the sharers A suit, therefore, by one co sharer 
against another for recovering bis share of the rents received by 
another will not ha governed by this Article The cause of action 
for such a suit arises only on the date the rents were received by the 
defendant without reference to tbe fact as to when tbe arrears of 
rent became due Thus, whore a lambardar has received rent from 
a tenant, a co sharer may claim contribution thereof within three 
years of such receipt, though tho rent received by the lambardar 
related to a period beyond three years of the suit ^ 

Similarly arrears of rent realized from the tenant by a person 
who 13 not entitled to it will be simply money had and received ^ 
him for the use of the person entitled to it, and they can ha recovered 
within three years of such receipt under Article 62 I n Mabahif 

11 (18S3) 1883 Pun Re No 171 pigc 533 Ala ▼ Sodh\ Ifider Stngh 

12 (16d2) IG Ktad 305 (30G) VenkaCara^aia ^ Dulrtct Bo^^rd o/ Tanjore 

13 (1901) 25 Bom 656 (552) 3 Bom EB 135 Sadashxvf Bamakrtshna 

(1903) 26 Mad 730 (733) 13 Mad L Jour 248 Sastur* Gopala Ayyangar v 

Anantaram Thtvari 

(1904) G Bom IjR 423 (427) Anlajxy Ecuhinalli . 

(1916) AIR 1916 Bom 147 (144) 3S Ind Gas 64 41 Bom 159 Canesn 

Vtnayakv Stlabax Narayan 

(1971) AIR 1931 Ondh 32 (32) 130 Ind Gas 65 6 Luck 39S Ntlkanm r 
Suraj Prasad . 

14 (193G) AIR 1936 Sind 184 (184) 30 Sind L E 14C 165 Ind Gas sos* 

Masand Afoliram y Skikarpur Jlfuntnpahly 
1 - 576, Bhubattesurar Wtallaeharjts 


(P 0), Banee Bkujoaroonmf^ v 

.j^ua ^ /nets -iUfjtM 

Note 3 

1 (1931) A I R 1921 AH 314 (316) 43 All 29 60 Ind Gas C13, Ckhabraji 

Sufiicar V Canga Sinyh cj,,- 

(1924) AIR 1921 All 481 (491) 84 Ind Gas 153 46 AU 791 (P W 

(jAnlant V SaRH Ram 

(1922) AIR 1922 All 348 (349) 64 Ind Gas 988, y/ttiruddtn t 

Begatn (Submitted incorrect ) 


ichch* 
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Prasad v Parsandi,^ tho dofondant had brought a Buit for 
arrears of rent from tho tenant, vrhich rent was in Ian only payable 
to the plaintiff, the defendant owing to his minority was able to 
realize the arrears of rent for a longer period than tho plaintiff could 
hare, and further on the date of the defendant's suit for arrears, 
the plaintiff s claim against tho tenant hod become barred under this 
Article The Court nevertheless held that tho plaintiff could recover 
all tho arrears received by the defendant, as his cause of action 
only arose on the date of defendant’s receipt Tho liability of tho 
lambardar to the co sharer for rents not collected by him owing to 
his negligence is again not a claim for arrears of rent ’ 

4. Tenancy hy Eofferance — Sait for rent. — Section 116 of 
the Transfer of Property Act provides as follows — 

“ If a lessee or underdessee of property remains m possession 
thereof after tho determination of the lease granted to the lessee, 
and the lessor or his legal reprosentative accepts rent from the 
lessee or under<lessoe, or otherwise assents to his continuing m 
possession, the lease is, in the absence of an agreement to the 
contrary, renewed from year to year, or from month to month, 
according to the purpose for which the property is leased as 
specified id Section 106 ” 

The principle enunciated m that Section is of general applies, 
bility to all leases, whether governed by tho Transfer of Property 
Act or not It follows that the mere fact of the tenant bolding 
over after the e'<piry of the term of the lease docs not continue the 
relationship of landlord and tenant between the parties A claim by 
the lessor against the tenant bolding over would in such a case not 
be one for rent but merely one for damages for use and occupation 
a suit for which is not governed by this Article ^ But whore the 
possession of the tenant after the expiry of the lease is assented to 
by the landlord by acceptance of rent or otherwise, the relationship 
between them is, by law, that of a landlord and tenant, and a suit 
by tho former against the latter will be one (or rent within the 
meaning of this Article * 

& Suit inr Tent doe under ri^istered instrument. — Before 
the decision of the Privj Council m Tncomdas Cooierji v Srt 

2 (1923) A I R 1923 All 532 (534) 45 AU 410 74 Ind Gas 939 

3 (1923) AIR 1929 All 702 (703) 116 Ind Gas 74C, Ml Dah Xoer v 

X/tamant Ram 

(1922) A IR 1922 Oudh 149(150) 25 Oadh Gas 49 C5 lad Gas 739, 

Prasad y Dcb% £)>iyal 

(1924) A I R 1924 All 613 (014) 77 Ind Gas 1032. Kunj Dahart Lai r 

Abdul Iladt 

(1920) A I R 1926 AU 430 (430) 34 Ind Gas 389, CAaluri Eol t LalAmi 

Note 4 

1. (1917) AIR 1917 Mad 901 (902) 39 Mad 54 33 Ind Gas 705, Madar SaJub 
y Xader Motdftn Sahib 

a (1934) AIR 1934 Mad 458 (461) S3 Mad 7S 155 Ind Gas 633, Gnana^ 
d^Slkar7l Filial y Anlony Brnalhu JScopalarayar 


Article 110 
Notes 
3-5 
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Article 110 Goptnath Jtu * in the year 1916 there was a difference of opinion 
Note 8 as to whether a suit for rent due under a registered instrument 
was governed by Article 116 or by this Article ® The decision in 
Tncomdas s case has now set the matter at rest Lord Sumner 
after tracing the history of the provision in this Article oteerved 
as follows 

' Both these Acts (i e the Acts of 1871 and 1877) draw, 
as the Act of 1859 had drawn a broad distinction between 
unregistered and registered instruments much to the advantage 
of the latter The question eventually arose whether a suit for 
rent on a registered contract m writing came under the longer 
or the shorter period On the one hand it has been contended 
that the provision as to rent is plain and unambiguous and 
ought to bo applied, and that in any case, ‘compensation for the 
breach of a contract points rather to a claim for unliquidated 
damages than to a claim for payment of a sum certain On the 
other hand, it has been pointed out that ‘compensation is used 
m the Indian Contract Act in a very wide sense, and that 
the omission from Article 116 of the words, which occur m 
Article 116 ‘end not herein speciallj provided for,' is critical 
Article 116 is such a special provision, and is not limited and 
therefore, especially in view of the distinction long estaWwbsd 
by these Acts m favour of registered instruments it must 
prevail Their Lordships accept the interpretation so 

often and so long put upon the statute by the Courts m India 
and think that the decisions cannot be disturbed ” 


Note 8 

1 (1916) A I R 1916 PC 182 (184) 44 Cal 759 44 lQaAppe5 SSIndCas 

166 (P 0) 

2 Article JJfi applies to tuck cases — 

(1913) 19 Ind Oas 865 (869) (Cal) Peary Lai DaiP -7 UadkojtJiban 


(1896) 19 Mad 52 (53) 5 Mad I» Jour 228 Ambalavana y Vagvraft 
(1910) 6 Ind Caa 760 (773) (Mad) Chengsah V Thimma Nayamm 
(1914) AIR 1914 Mad 387 (887) 23 Ind Caa 763 liamanaV an Paltar t 
Achula Tarter 

(1918) 21 Ind Oas 315 (316) 37 Bom 65G Lalchand NaneJ and v Narayan 
Bar* _ r 

(1916) AIR 1916 Pat 804 (305) 1 Pat L Jour 37 34 Ind Cas 764 A 

MacKenste v Rameshuar S*ngk .. . 

(1922) 67 Ind Cas 939 (940) (Lah) Abdul Samad v Municipal Commw’ 


Delhi 

Article 110 appliesandnot Article 116 — 

(1904) 26 All 188 (189) 1903 All W N 210, Ram Naratn v Kamta Smgn 
(1912) 16 Ind Cas 146 (147) 34 All 461 Jaggi Lai v Srt Ram 
2a (1931) AIR 1931 Cal 790 (790) 133 Ind Cas 102 Fateekand Rokarta t 
Bagtnira Rtshore Jtoy 

(1921) A 1 R 1921 Bom 252 (255) 45 Bom 955 Cl Ind Cas 70 

Jayaramy BudAumal JrmtZehnnd t> iia 

(1930) AIR 1930 All C9 (71) 123 lad Cas 321 62 All 863 (F B) 1““ 
Knshna y Tej Saroop 
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In Kelu Achan v Varadaraja Iyer,* it was held that the 
liability of tho assignee of the Icssoo to pay the annual rent to 
the lessor is based only on privitj of estato and not on pruity of 
contract, and consequently a suit by tho lessor to recover rent from 
the assignee will not be governed by Article 116 but only by the 
present Article This decision was, however, dissented from m a 
later decision of the same High Court,* wherein it was hold that 
Article 116 applied to such suits, the reason being that though the 
assignee's liability to paj rent to tho lessor arises out of privitj of 
estate, it is really based on tho covenant to pay rent contained in 
the original registered lease, which m law runs with the land, and 
that non>paymont will amount to breach of such covenant 

The contract of lease will bo held to be registered within the 
meaning of Article 116 even if the kabuhat or counter part of the 
lease is alone executed and registered and is signed by only one 
party, if the same is accepted b> the party not signing it * Where, 
however, a registered patta tendered by the landlord was not 
accepted by tho tenant, the tender of patta cannot be considered a 
contract, and a suit by the landlord for rent will not bo governed by 
Article 116, but only by this Article® 

Where a local or special law proscribes a special period of 
limitation for suits for arrears of rent, that special period will, by 
virtue of Section 29 sub section 2 ante, govern the suit, even if the 
contract of lease is registered, and Article 116 cannot be applied to 
such suits so as to extend the special period of limitation Thus, tho 
Bengal Tenancy Act, 8 of 1885, prescribes a period of limitation of 
throe years for suits for rent governed by that Act, and makes no 
distinction as to the form of the lease whether registered or not , 
Article 116 cannot tboreforo apply to suits governed by that Act, 
even if tho lease is registered ' Similarly, the Madras Estates Land 
Act, 1908, in Article 8 of Part A m the Scbcdule, provides a special 
period of limitation of three years for suits for rent between landlord 
and tenant governed by that Act , a registered lease will not bring 
such suits within the operation of Article 116 of tho Limitation 
Act® 'But where tho special Act bas no application and the lease 
IS registered Article 116 would apply' 

3 (1914) AIR 1914 692 (G92) 24 Ind Cas 431 

4 (1920) AIR 1920 Mad 390 (8SO) 3C Ind Cas 211 Narayanan t Ramunni 

[Sm also (1910) 6 Ind Gas 766 (773) (Mad), y Thimma 

Nayanim ] 

6 (1923) AIR 1923 All 313 (315) 50 AU C61 109 Ind Cas 409 Ml Parbali 

Y Sarup Stnyh 

6 (1903) 13 Mad h Jour 435 (487) IiamkTt$hna Chtttuxr y Appa Roto 

7 (1891) 19 Cal I (4) (F B) y llaji Syed ilahomed Ah Khan 

(1890) 17 Cal 4G9 (470) Ittcart Ptnhad Naratn r Crotedy 

(1906) 6 Cal L Jour 19 (22 23) U Cal \\ N 57 Aaifar Chandra Maji r 
Jyole Xumar ISuXerjfe 

(1905) 4 Cal W N 653 (555), Aal» Charan y Ilarendra Lai Ro j 

8 (1912) 14 Ind Cas 181 (187) (3Iad) Sundaram Jy^r y Mulhu Ganapathxjal 

9 (1692) 19 Cal 489 (499) liamganj Coal Aanctafton Ltd Y Judoonath 

Chose 


Article 110 
Note 5 
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Article 110 6. Arrears of rent charged oyer immovable property. — 

Notes Most of the Tenancy Acta of the various Provinces provide a 

6 — 7 statutory charge over the tenure or holding of the tenant for 

arrears of rent Thus, under Section 65 of the Bengal Tenancy Act, 
the landlord can bring to sale the holding in execution of a decree 
for rent in Bevenue Oonrts, and the Section gives a first charge for 
such arrears As that Act prescribes a special period of limitation 
for suits for arrears of rent, the statutory charge can bo enforced 
only withm that special period, without reference to the Limitation 
Act But where a Bi>ocial Act gives a charge for arrears of rent, 
without providing a period of limitation for enforcing that charge, 
the question arises as to whether the suit for the arrears of rent so 
charged on immovable property is governed by the present Article 
or by Article 132 Thus, the Central Provinces Tenancy Act, 11 of 
1898, as it stood before 1920, gave a charge for arrears of rent due 
from an absolute occupancy tenant, and made no provision for the 
period of limitation applicable to suits for rent Under that Act, it 
was held in Gourtshankar v Laxmanprasad,^ by Batten, A J C , 
that Article 110 would govern not only the personal claim for the 
rent but also a suit to enforce the charge, and that under that 
Article the landlord could not recover more than three years 
arrears But this decision was dissented from in a later decision oi 
the same Court m Stngai Murltdhar v Lala Prem Naratn, m 
which It was held that the landlord had two remedies open to bun. 
one personal, based on the contract of tenancy and the other, a rea 
remedy based on the statutory charge, and that the latter was 
governed by Article 132 while the former, by Article 110 This 
conflict has been set at test by the new Central Provinces Tenancy 
Act 1 o£ 1920, providing a special period of limitation for such sni s 
and excluding the operation of the Limitation Act No question as 
to the applicability of Article 132 of the Limitation Act there ore 
can now arise ^ 

7. Leases by usufructuary mortgagees— Rights of parties — 
Where a usufructuary mortgagee leases back the mortgaged proper y 
to the mortgagor himself for a certain rent, a claim for the 
not a claim for interest on the mortgage and is governed only by ® 
throe years’ period of limitation * InT M Vasudeianv Kon urti- 

— ■' "ijabi 

. alrtshna 

V Subbarat/a 

[Bui *ee (19IC) A I B 191C Pat 48 (49) 33 Ind Cas 102 1 Pat 
Jour 80C, Gnjadhar Prasad v ThaTtur Prasad Singh } 

Note 6 

1 (1907) 8 Nag LB 81 (84) 

2 (1907) 3 Nag L R 1S4 (170) 

3 (1920) A I R 1920 Nag 212 (214) 90 lad Cas 279 Ganeshdaif mrolal 

Note 7 

1 (1901) 1901 All W N 109 (111), Huhan Jahan Btgam v Ktdar Nath 
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pettamma,' A asnfnictuarily mortgaged propertv X to B in 1S9G 
and by a docnment ot even date took l>ack a leaso of the samo from 
B In 1903, i further usufructuanly mortgaged to B jiropcrty X 
and yroperty Y and the document e\|>re»3ly made the mortgaged 
properties X and Y liable both for principal and tnUresl In 1912, B 
sued for the principal and interest on both the mortgage:, It vraa 
held that since interest was cbaiged on both properties X and Y, B 
was entitled to recover interest irrespective of the fact that X had 
been leased to A and that the claim to recover interest by the sale 
of the properties was governed by Article 132 and not by this 
Article 

"Whet© a nsufroctnary mortgagee leased out the property to the 
mortgagor for a period of two years only and the lease amount was 
made a charge on the mortgaged property, but the mortgagor held 
over after the evpiry of the two years, and became in law a tenant 
from year to year by reason of the mortgagee having accepted rent 
from him, it was held that the rent duo under the tenancy by hold- 
mg over could not bo considered to be a charge on the property and 
that a suit for recovery of more than three years* rent was barred * 

Where a usufructuary mortgagee leases out the mortgaged pro 
perty to a third party and the mortgage is subsequently redeemed 
by the mortgagor, the lessee's right will aUo cease, the reason being 
that a mortgagee cannot grant a title to anyone m excess of the 
deration of his own interest in the estate After redemption the 
relation between the mortgagor and the third part> is not that of 
landlord and tenant and a suit by the mortgagor against the third 
party for rent is not sustainable * 

8. Right to take credit for rent dne, at the time of 
redemption as incident to tenare. The right of a jenmi 
(landlord) under the Malabar kanom tenure, to deduct arrears of 
rent doe to him irom the amount payable by him on the redemption 
of lanom, ts an incident of the lanom demise, and is not affected 
bj the three years’ period under this Article * 

9. Suit for rent before It acernes due. — This Article 
cannot apply unless the rent has "become due and has thus become 
"arrears ’ Where a tenant for a term vacates the premises before the 
expiry of the period and repudiates all liability to pay rent, the 
landlord is not bound to wait till the expiry of the term and he can 
immediately bring a suit for the foil amount of the rent though it 
had not accrued due as damages for the breach by repudiation of 


(1001) 23 All 333 (313) 1901 All \\ N 95 CAimman ZmI t Bihadur Singh 

2 (1916) AIR 1916 Mad 78 (79 80) 30 Ind Ca» 818 

3 (1931) A I R 1931 Mad 159 (IGl) 58 Mad 75 ISS lad Caa 638 Gnittuiden 

lam Ptltdi T Antony 

4 (1870) 2 N W P II 0 R 100 (109) ijoedhya Swjfc v Girdharef 

Note 8 

1 (1685) 8 Xlad 419 (417) rnMum v Bama 


Article 110 
Notes 
7—9 
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Article 110 
Kotes 
9—11 


the contract by the tenant ^ Such a suit is not for arrears of rent, 
falling under this Article. 


10. Claim for rant against sureties for lessee. — The 
liability of a surety is co extensive with that of the principal debtor 
(see Section 128, Contract Act) 

The starting point of limitation for a suit by the lessor, for 
arrears of rent, against the sureties for the lessee will, therefore, 
be the date of default of the lessee , if the sureties have ]oined in the 
execution of l.abuUyat, and the same has been registered, the period 
of limitation will bo six years from that date under Article 116 
of the Act ^ Where the lease is for a fixed term, the surety for the 
lessee will not be liable for tbe rent accruing due after the expiry 
of tbe lease, if the lessee continues in possession thereafter ^ 


il. Starting point. — Time, under this Article, runs from tbe 
date when tbe arrears “become due “ Eent will become an "arrear ’ 
when lb is not paid until the close of the day on which it falls due 
Where, by the terms of tbe contract rent is payable tn a particular 
month, lb will not it is conceived, become an “arrear” till tbe end 
of the month and time for recovery of the arrear will run from tbe 
end of the mouth ^ 


The expression “arrears of rent” in this Article means arrears of 
ascertained rent which the tenant is under an obligation to pay, and 
which the landlord can claim, and if necessary, sue for * Ordinarily, 
the date of payment fixed by contract between the parties would be 
the date on which the rent becomes due \ 

But under particular enactments prevailing in tbe various 
Provinces a different date is sometimes fixed os the date on which 
the rent “becomes payable “ In such cases time will run from such 
date Thus, where it is necessary under a particular Act for the 
landlord to take proceedings to have the proper rent ascertained and 
fixed, time for a suit for arrears will run from the date of such 


Note 9 

1 (1924) AIR 1924 Lah 328 (328) 71 Ind Cas 626 Bvdha Mai v Sh%b Payal 

Note 10 

1 (18B4) 9 Eom 320 (323) Kesu Shivram v T’tlfcu i-anajt 

2 (1901) 1901 Fan L B No 120, Sardar Ah v Mtiharn^ad Ba\sh 

Note 11 

1 (190S] 7 Cal L Tour 106 (106), J«Har<iltart T Bam Bnch Boy 

(1880) C Cal 325 (328) 7 Cal I, B 342 3 Shome L R 200 (F B) 

Bant V Bohmt Kant 

(1921) A I R 1921 Cal 440 (450) 63 Ind Cas 491 Birandra Chandra ▼ 
Vof amniad Suleman 

(19'’5) AIR 1925 Pot 750 (752) 88 Ind Cas 485, Sura) UaraM ChoudMry 
V Saratwalht Bahurxa _ 

(192C) AIR 1926 Pat 549 (652) 06 Ind Cas 607, Shama Kani Lai v 
Bath Singh 

2 (1002) 26 Mad 640 (543) Jjahihntviaranayya i BamanUair 

3 (1004) 27 Mad 145 (161) 81 Ind App 17 6 Rom LR 241 

- " - • 8 8ar 017 (P C) Bangayya Ayya Bao t Boo 
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Article 110 
Notes 
11—12 


12. Application of Section 19 to the Article. — An acknow. 
ledgment of the liability to paj arrears of rent will, under 
Section 19 ante, extend the period of limitation by three years from 
the date o! acknowledgment ‘ As to what would constitute a valid 
acknowledginent, soo Notes to Section 19 ante 

4 (1903) 27 Mad 143 (181) 31 lod App 17 6 Bom L B 2H 14 Mad L Jour 
1 8 Cal WN 162 6 Sa;C17(PC) Itanyayya /ippa v Bobba 
Sfiramulu 

Ai to when the nnt can be saxd to be ascertained under the Madras Estates 
Land Act ue — 

(1031) AIR 1031 2Iad 221 (225) 118 Ind Cas 523 Muthirulappa Pillas 
T Kamaraja Pandux Natcker 

(1010) 8 Ind Cas 1001 (1002) 3C Had 138 Sm^aram Ptlla\ v Okutam 
Ohouse 

6 (1911) AIR 1911 Had 5S0 (581) 37 Had 510 1C Tod Cas 031 ^antAi. 
mathi Natha Psllat e ilutkusamy Ptllas 
(1869) 11 Seth W R 537 (538) S Beng h B App 72. 6>o!>tnd Aumar CAoio 
dhry t Hargopal Nag 

(1907) 5Cal L Jout 19 (24) 11 Cal W N 57, Jfa/ar Cfeanira Hajj v Jyote 
Kumar ilukerjee 

(1001) 8 Cal W N 640 (640) iXon Mohtm Dan v Pnyo Nath Besah 
(1877) 3 Cal 6 (12) 2 Ind Jur 200 tValsondCo v Dhonendra Chunder 
(1014) AIR 1914 Mad 056 (656) 23 lod Cas 912 Bhaiaraju Venkata 
Stibba Rao \ Tenumula Mallu Dora Gant 
(1900) 10 Mad L Jour 26 (27) Hama ^atdu t Srt Mahant Hama Ktssart 

(1912) 15 Ind Cas 393 (394) (Mad) Satrucherla 4 e«ra57iadra liaju v Canla 
Kumar* Kaxdtt 

(1903) 13 Mad L Jour 435 (487) Ramaknshna Cheltuir y Appa Bok 
(1020) AIR 1920 Fat 780 (786) 59 Ind Cas 314 (315) ilidnapur Zamndan 
Company Y Jaga Kath Sarangt 

(1006) 29 Mad 550 (557) 16 Mad L Jour 48G 1 Had L Tim 315 Aruna 
chalam Chextxar Y Kadtr Itouihen 

6 (1925) AIR lO’S Cal 1143 (1149) 00 Ind Cas 40 Ahmad 1 ar Khan y Dina 

Kath Sadhukhan 

7 (10'»3)A I R 1923 Mad 401 (462) 46 Slad 6"9 72 lad Cas 5 Kaiaraga 

DenkarY Gottnda Bao 

8 (1030) A I R 1930 Pat 54 (57) SPatSSl 122 Ind Cas 241, ^(lrp<]< Stn^A t 

jraAxihar Jha 

Note 12 

1 (1803) 22 Mad 32 (3S), Venkalagin Otjah t SA«AA Bade Sahib 
(1916) A I R 1916 Mad C33 (C33) 27 IndCai744. VtsvanathY Pjsmchandra 


esccrtammont and not from the date from the close of the jcar for 
which the rent is pajable* See also the undermentioned cases* 
arising under various enactments 

■Where by a long course of dealing between the parties rents wero 
received by the landlord, not on the dato mentioned m the kabuliat 
but on a later dato, it was hold that tho later dato was the date on 
which the rent became due® Wbcro there is no person m existence 
competent to sue for tho rent, there can be no cause of action at all 
and consequently limitation cannot run, because there is no ono 
against whom it can run A rent will '‘become due m such a case 
as soon as there is some one to whom it is payable, who is capable 
of enforcing the obligation by suit* 

See also tho nndermentioncd case ® 
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Article 110 
Notes 
9—11 


the contract by the tenant ^ Such a suit is not for arrears of rent, 
falling under this Article. 

10. Claim for rent against sureties for lessee. — The 
liability of a surety is co extensive with that of the principal debtor 
(see Section 128, Contract Act) 

The starting point of Lmitation for a suit by the lessor, for 
arrears of rent, against the sureties for the lessee will, therefore, 
be the date of default of the leasee , if the sureties have joined m the 
execution of l.ahul%yat, and the same has been registered, the period 
of limitation v,ill be six years from that date under Article 116 
of the Act ^ Whore the lease is for a fixed term, the surety for the 
lessee will not be liable for the rent accruing due after the expiry 
of the lease, if the lessee continues m possession thereafter* 

41, Starting point. — Time, under this Article, runs from the 
date when the arrears “become due “ Bent will become an “arrear 
when it 13 not paid until the close of the day on which it falls due 
Where, by the terms of the contnuit rent is payable tn a particular 
month. It will not, it is conceived, become an “arrear ' till the end 
of the month and time for recovery of the arrear will run from the 
end of the month * 

The expression “arrears of rent ’ m this Article means arrears of 
ascertained rent which the tenant is under an obligation to pay, and 
which the landlord can claim and, if necessary, sue for ® Ordiuarilyi 
the date of payment fixed by contract between the parties would be 
the date on which the rent becomes due v 

But under particular enactments prevailing in the various 
Provinces a different date is sometimes fixed as the date on which 
the rent “becomes payable “ In such cases time will run from such 
date Thus, where it is necessary under a particular Act for the 
landlord to take proceedings to have the proper rent ascertained and 
fixed, time for a suit for arrears will run from th e date of socb 

Note 9 

1 (1924) AIR 1924 Lah 328 (328) 71 led Cas 826, JJudAa iTal v 

Note 40 

1 (1884) 9 Bom 320 (323) Kesu Shivram v Vithu Knnaji 

2 (1901) 1901 Pun DB No 126, 5ardar AR ▼ Muhammad :Baksh 

Note 44 

1 (1908)7CalLJourl0C(106),ra««r<K.ar*Sm?Av RamRneftRoy 

(1880) G Cal 825 (328) 7 Cal 1. R 342 3 Shome L R 209 (F B) ACS"' 

irandra Chandra ^ 

I Naram ClaudkarV 


(1020) AIR 1920 Pat 649 (552) 96 Ind Cas 607, Shama Xanl Lai v X<J» 
l^alh S>ngh 

2 See (1902) 26 Mad 640 (543), Lakthmviaranavpa t Itaman ATotr 

3 (1904) 27 Mad 143 (151) 31 Ind App 17 CBomLR241 

1 8 Cal \V N 1C2 8 Sar C17 (P C) Banqana Appa Jiao f xjw 
Srtrnmulu 
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Article 110 
Kotes 

ii—ia 


12 Application of Section 19 to tbe Article — An acknow 
ledgment of the liabilitj to pay arrears of rent will under 
Section 19 ante extend the period of limitation by three years from 
the date of acknowledgment * As to what would constitute a valid 
acknowledgment, seo Notes to Section 19 ante 

4 (1003) 27 Mad 143 (151) 31 Ind App 17 6 Bom LB 241 U Mad L Jour 
1 8 Cal W N 16'’ 8 Sae 617 (P C) Ranffayya Apj>a Row v Bohba 
Snratnulu 

At to when the rent can be md to be asceriatned under the Vadrat Eeiates 
Land Act ue — 

(1034) AIR 1034 ifad 221 (225) 143 lod Cas 523 MuVtrulappa PiRav 
T Xamara^a Pandta Kateker 

(lOlO) 8 Ind Cas 1001 (1002) 3C tfad 433 Sm^aram Pdtat t Ohulam 
Qhouse 

6 (1014) AIR 1914 Mad 5S0 (581) 37 Mad 540 1C lod Cas 034 Kanth~ 
math% Nalha Pillage Mull utamy P%tlat 
(1809) 11 Suth W B 537 (533) 3 Dcog L R App 72 Co&ind Kumar Chow 
dhry v JIargopal Nag 

(1907) 5 Cal L Jour 19 (24) 11 Cal WN 57 Naffar Chandra Maj% y Jyote 
Kumar Vukerjee 

(1904) 8 Cal W N 640 (CIO) Afon A/o/ttns Dost t Prtya Nath Desah 
(1877) 3 Cal 6 (12) 2 Ind Jur 209 11 alaon <f Co t Rhone tdra Ckunder 
(1914) AIR 1914 Mad CSC (G56) 23 lod Cas 912 Dhavaraju Venkata 
Subba Rao v 1 enumvla Malta Dora Garu 
(1900) 10 Mad L Jour 2C (27) Rama Natdu t Srt Mahant Rama Stssart 
Dossjuaru 

(1912) IS Ind Cas 893 (894) (Mad) SatrucI erla 1 eerabhadra Ragu v Canta 
Kumart Naidu 

(1903) IS Mad L Jour 4S5 (487) Ramakrtshna Cketltar x Appa Row 
(1920) AIR 1920 Pat "66 (766) 59 lod Cas 314 (315) Mtdnapur ^amindars 
Compa tyy Jaga Nath Sarangt 

(1906) 29 Mad 556 (55") 16 Mad L Jour 496 1 Mad L Tim SIS Aruna 
chnlam C/eifiar V Kadir Rowlhtn 

6 (lO’S) AIR IG’S Cal 1149 (1149) 90 Ind Cas 40 Ahmad i ar K) an v Dina 

Nflih Sadhukhan 

7 (lO’a) AIR 1923 Mad 461 (462) 4G Mad 5"9 7** Ind Caa 5 Kataraja 

Desikar y Gotinda Rao 

8 (1930) AIR 1930 Pat 54 (57) S Pat 851 1S2 Ind Cas 211 \arpal5tn^ItT 

JPohiifear Jha 

Note 12 

1 (1S9S)22 Mad 82 (SS) VenUtajiry Rajahy ShnKh Dade Sahib 
(191C) AIR 191C Mad CSS (633) 27 Ind Caa 744, ristanath T Ramchandra 


esccrtemmont and not from tho date from the close of tho year for 
which tho rent is payable^ Soo also tho undermentioned cases® 
arising under various enactments 

Whore by a long course of dealing between tho parties rents were 
received by tho landlord not on the date mentioned in the kabuliat 
but on a later date it was hold that the later date was the date on 
which the rent became duo * ^ here there is no person m existence 
competent to sue for tho rent there can bo no cause of action at all 
and consequently limitation cannot run, because there is no one 
against whom it can run A rent will ‘ become duo in such a case 
as soon as there is some one to whom it is t>ayable, xvho is capable 
of enforcing the obligation by suit^ 

See also the undermentioned case ® 
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Where however, on the date of the defendant's acknowledgment 
the claim for the rent had become barred under this Article, but the 
acknowledgment in wilting contains an express promise to pay the 
rents, it will be a valid contract under Section 25 of the Contract 
Act, and the amount can be recovered on the basis of such contract * 


13. Sait by minor after attaining majority, for rent. — 
The provisions of Section 6 ante with respect to minors will apply 
to rents accruing due during the minority of the plaintiff, and they 
can be recovered within three years of attaining majority But 
where a special enactment like the Madras Estates Land Act, 1 of 
1908, prescribes a special period of limitation for suits for rent 
governed by that Act, the provisions of Section 6 of the Limitation 
Act cannot be applied to it, and arrears of rent barred under that 
Act cannot be recovered even if the same had accrued due during 
the minority of the landlord ' 

Where a minor is co owner of the property with an adnlt, and 
the latter can give a valid discharge for the rent, he can, in a suit 
filed by him after attaining majority for arrears of rent from the 
tenant, recover only arrears accruing due withm three > ears before 
suit under this Article read with Section 7, on/e* 

14 Non-payment of rent by tenant fop tiFelre years.— A 
mere non payment of rent for twelve years has a legal consequence 
different from a non payment of rent coupled with den%al of 
landlord s rtgkt to get rent In the case of a mere non payment of 
rent the landlord can, by suit, recover the arrears of rent that has 
become due within three years of the suit * In Archhold v ScuUv 

3 {1809) 33 Itad 94 (98) 9 Mad h Jout 330 Appa How v SKryannroyano Hco 

Note 13 

1 (1915) AIR 1916 Mad 1311 (1212) 39 Mad 64Grt 21 lud Cas 695 HajM 
of Pitlapore v Cam Ve7tAatasuil>a Row 

3 (1893) 1893 Pun R« Mo CO DaulatSamT Sa^ed Abdiil ^astm 


Note 14 

1 (1928) AIR 1928 Pat 63 (64) 104 Ind Cas 124 Sfieo Nandan Singh v 
Kesho Prasad Singh 

(1868) 5 Bom B C R A 0 65 (86) Han Yasudev v Mahaij* Apagi 
(1913) 18 Ind Cas 243 (243 244) (Mad) Adiit Srtenttasa Fantulu Garu 
Falatala Jogt 

(1913) 19 Ind Cas 119 (120) (All) Abdul Karim t Chunnt Bibi . 

(1911) 11 Ind Cas 80 (31) (Cal) Taran Chandra Ghosh v Ganendra iva* 
Boy 

■ ’ ” ryar ▼ Toppai Gaundan 


Shaikh Janoo 
Cloiidury V 




(1916) A I R 191G Bom 143 (144) 38 Ind Cas 64 41 Bom 159 Oanesh 
YinayakJoshir Silabat Narayan Joshi 

... ■ 'mat Shnd’ar 

will bar land 


2 (leci) 131 RR 333(236) 9niiC8C0 7 Jur (K B) 1109 S L T (N s) ICO 
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a case decided bj the House of Lords, Lorf Wensloydale observed Article HO 
as follows Note 14 

“The tenant, by withholding the pajmont of rent, and 
keeping it himself, cannot ploco himself in the situation of a 
thirf person Ho merely keeps it in his own pocket, and 
whether ho does this wilfully without excuse, or under a claim 
of title, it IS merely the non-payment of rent so far as the 
Statute of Limitations is concerned, and no more 
Where the non payment of rent is coupled with a denial of right 
in the landlord to receive rent, the landlord cannot, more than 
twehe }cars after such denial, recover any rent from the tenant 
The reason is that rent is a “periodically recurring right” within 
the meaning of Article 131 tnfra and where the plamtifT is refused, 
enjoyment of the right, ho will be barred after 12 years from the 
date of such refusal to establish such right aod, as the right to 
receive the rent is the basis of the claim for attears of rent, no rent 
can bo recovered where the right itself is barred by time * 

But though a mere non payment of rent wiU not, as such, bar 
a claim for arrears falbog due within three years of suit, a non. 
payment for a very long period may give ground for the inference 
that the landlord had been ousted or had transferred bis right to 
the tenant * 


111.* By a 

vendor of immove- 
ablo property for 
personal payment 
of unpaid purchase 
money 


Three years 


The time fixed for 
completing the 
sale, or (where the 
title IS accepted 
after the time 
fixed for comple- 
tion) the date of 
the acceptance 


Synopsis 

i, Xe^fslatlve changes. 

2 Scope ot the Article. 

3. “ Vendor. " 

4. “ Unpaid purchase money. " 


Act of 1877, Article 111 

ColuiRn one was — Bj a Teodor of immoreable {roperty to enforce his lien 
for unpaid purchase money Columns two and three, same as ebore 
Act of 1871, ArUcle 111 
Same as that of Act o! 1877 
Act of 1859 

t'O corresponding pronsion 

3 (1037) AIR 1937 All 57 (59) ICO Ind Cas 823 1 1, R (1937) All 140, ITiia- 

yaflilldhT GoluiCAand 

(18"0) 2 N ^\ r n C B 199 (1''9) AjoodJya Stngh t Cirdheree 

4 (1912) 17 Ind Cas 523 (531) (All) Deoltnanian r JStndtAv&n 


Article 111 


Lus 97 
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TO BECOVEK UNPAIP PURCHASE MONEY 


Article ill 1. Legislatixe changes. — The corresponding Articles of the 
Notes Acts of 1871 and 1877 apph^ to suits by the vendor “to enforce 

1 — 2 hi3 lien for unpaid purchase money ” A question arose as to whether 

the Article applied to cases where the hen was sought to be enforced 
against the property of the vendee It was held m some cases^ that 
though the language was general so as to include such suits, it 
should bo limited to suits to enforce the claim personally against 
the vendee In other cases* it was held that the Article did not 
apply to the statutory charge under Section 55 of the Transfer of 
Property Act which was held to be a different right from a vendor s 
hen, suggesting thereby that a suit to enforce the \endor*s hen 
where that is available against the property of the vendee, taa> bo 
governed by the Article 

The words “to enforce his lien for unpaid purchase money" have 
now been substituted by the words “for personal pa> meot of unpaid 
purchase tnoney ' and the position is thus made clear 

2. Scope of the Article. — This Article applies only where there 
has been a sale of immovable property and the suit is to recover 
unpaid purchase money Where a partition is effected between joint 
owners of property, and, as part of the adjustment m allotting the 
shares, one joint owner promises to pay money to another, and the 
latter sues for the recovery of the amount, it cannot be said that the 
suit IS by a vendor for any purchase money, this Article wiU oot 
apply to such cases ^ Again, where A , as guardian of -B, sells property 
to 0 who undertakes to keep the purchase money m trust for B to- 
bo given to B on her attaining majority, and B subsequently 3 ibs 
before attaining majority, leaving A as lier next reversioner, and he 
sues for the amount, it cannot be said that the suit is by a vendor^ 
reco er any purchase money It is simply a claim to a return of the 
money after the trust in respect of it is exhausted and hence this 
Article does not apply * 

A vendor s right to unpaid purchase money may arise, under 
express stipulation to that effect m the instrument of sale, or it may 
arise by virtue of the statutory obligation under Section 55 sub 
section 5 clause (b) of the Transfer of Property Act, 1882 The ng 
in both the above cases is a right to recover the amount personal / 

Article ill — Note 1 

(1890) 21 AU 454 (458) 1899 AU W N 170, Har Lai v Zltihamdi 
(1897) 22 Bom 646 (848, 849). CA«nn» Lai v Lax Jethx 
(1892) 18 Bom 48 (60), Vircliand Lalchand v. Kumajx 
(1908) 80 All 172 (174) 1903 All W N 71 3 Mad L Tim 874 5 All L Jour 

243 (P BJ, Afuntr «n Utisa v Akbar Khan 
(190G) 29 Mad 305 (307) Bamahrtshna Apyar v Subramaniya Ayyar (H , 
ruling 24 233 and 2l Mad 111 ) 

(1906) 9 Oudh Cas 2S4 (287), Sj/ed Tahb Susatn v Lam Charan 

Note 2 . „ -S 

J (1928) AIR 1928 Lah 6C2 (668) 111 Ind Cas 29, Gurdaa Mai v LatJ A** ^ 

2 (1933) AIB1033 Lah 8C0 (861) 15 Lah 35 147 Ind Cas 209, CwWP - 

Ml SartcarJen 
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{romtho purchaser A vendor has m addition, in (bo absenco of a 
contract to the contrary a statutory charge on the property sold 
for the unpaid purchase money under Section 55 sub section 4 
clauso (b) of the Transfer of Property Act Suits to enforce this 
charge are not governed by this Article but by Article 132 tnfra, 
and the remedy is available even though the personal remedy for 
unpaid purchase money is barred by limitation * 

As regards a suit to enforce the personal remedy, if the right 
arises in respect of an express stipulation m a registered sale deed 
the suit will be governed by Article HG and not by this Article 
The reason is that Article 116 is a special Article governing all suits 
on registered contracts and in accordanco with the general principles 
of interpretation will prevail over a general Article such as the 
present one 

/frustrations 

1 A sells property to P by a registered document with an express 

stipulation therein that B should pay off J ^ creditor 0 out of 
the consideration amount retained by him for the purpose B 
fails to I ay as promised and A sues to recover the amount 
from him The suit is governed by Article 116 and not by 
this Article * 

2 A sells property to P by a registered document with express 

stipulation therein that B should pay the purchase money 
to A one year after the completion of the same B fails to 
pay and A sues for the recovery of the amount The suit is 
governed by \rtiole 116 and not by this Article * 

3 A sells property to P by a rogistorcd document and the sale 

deed recites that tho considoration has been received by A 

3 { 1914 ) AIR 1914 All 131 (132) 25 Ind Cas 203 AfejA Baj Va\sh t AbdaU 
lah Khan 

(1903) 30 All 172 (174) 1903 All W N 71 3 Mad L Tim 374 5 AH L Jour 

243 (F B) Mitntr un Ntsxi t AAAar Khan 


i (1931) AIR 1931 All 419(420} 131 ladCas GSG Valund Lai r Bholajlat 

(1935) A I R 1935 All 411 (41G) 157 Ind Cas 533 57 All "97 Dabu Bam v 
Inam Vllah 

(1929) AIR 19'’9 L%h 395 (390) 118 Ind Cas 415 ilekar Chand t Shant% 
Saruf 

(1930) A I B 1930 Pat 40 (50) 8 Pat 800 1"2 Ind Cas 214 Bam Baehhija 
Stngh V Baght natk Prasad 

(1931) A I R 1931 Oudh‘»10(24S) 143 Ind Cas 5‘>9 JJa»jnarA t Parame 

thicarx Dajal 

(1931) AIR 1931 Bom 305 (307) 133 lad Cas **C7 dmmant&at t Anant 

\arayan 

6 (1934) AIR 1931 Lah 290 (‘>90) 151 Ind Cas 432 Gurbaehan Stngh r 
Sham Lai 

(1931) 4 I B 1931 Rang 139 (111) 9 Rang 56 131 Ind Cas "37 Putm 

Baghihir Lai v Untlrd Befinrrtes (Burma) Ltd (Confirmed oa 
ar^ In AIR 1933 PC 143) 


Article 111 
Note 2 
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TO RECOVBE UNPAID PURCHASE MO^ET 


Jlrtiele 111 
Notes 
2—3 


Eeally, however the consideration has not been paid and A 
sues B for recovery of the amount The suit is governed bj- 
this Article and not by Article 116 ® A single Judge of the 
High Court of Nagpur has, however, taken a contrary view in 
the undermentioned case This view, it is submitted is not 
correct 

The reasoning of the decisions referred to in support of the above 
illustrations is, in many instances not very clear but the decisions 
themselves can all be supported on principle The stipulation to 
pay A. s creditor in the first lUmtration like the stipulation to pay 
the amount one year after the sale in the second illustration is a 
"contract to the contrary referred to in Section 65 of the Transfer 
of Property Act A’s right to the purchase money cannot therefore 
be based upon Section 55 sub section 5 clause (b), but arises only 
from the breach of the contract to pay, embodied in the registered 
document Article 116 will therefore apply and not this Article In 
the third illustration A's right to the purchase money arises not by 
virtue of any contract embodied in the sale deed (for there is no 
contract at all mentioned in the dead) but by virtue of the statutory 
obligation under Section 55 sub section 5 clause (b) Article 116 
has no application to such a case and the suit will be governed by 
this Article In the undermentioned case ^ Mr Justice Pandalai of 
the Madras High Court observed that this Article ‘ governs suits 
for unpaid purchase money payable to or to the order of the vendor 
under an agreement to sell and as the third column shows u 
independent of rights artstng by the deed of sale It is submitted 
that the observation is not correct in view of what has been stated 
above The case itself was decided on the ground that the suit was 
one for indemnity arising out of a contract in the sale deed and so 
governed by Article 116 read With Article 83 of the Limitation Act 
Where in a case falling within the first illustration B fails to 
pay C as promised and C compels A to pay up bis amount and there 
after A sues B for recovery of the purchase money and for damages 
the suit is really one on an indemnity governed by Article 83 or 
Article 83 read with Article 116 See Notes to Article 83 ante 

3 "Yendor." — The word * vendor would seem to include tbe 
vendor s transferee of the right to tbe purchase money 1° ^ ® 
undermentioned cases * the suit was in each case by a transler 

G (1001) 24 Mad 233 (237) Aiutkala y Dayu ni la (Orerruled on another 
point iQ 29 Mad 305 ) , . . 

(1937) AIR 1937 Pat 44 (47) 1C6 Ind Cas 599 15 Pat 763 Ita n^anKn 
Pandeyv ilt BamjlanKuer ,c 

61(1937) AIR 1937 Nag 246 (247) 172 Ind Cas G80 I L R (1933) Nag *5 
ShanKarrao v Bhujangrao 

7 (1933) A I R 1933 Mad 424 (425) 144 Ind Cas 550 66 Had 724 Nata«' 
Nadar t F^damantcfra Nadar 

Note 3 

1 (1929) A I R 1929 Lah 395 (396) 118 Ind Cas 445 Melar 
Sarup (Coort auct on potchaser of r ght ) 


a and V S/a"'* 
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ArUcle 111 
Notes 


from the vendor of tho right to tho purchase money 


The decisions 


ground that the claim was on a registered contract 

4. "Unpaid purchase money," — Whore A sold property to B 
with a stipulation that B should pay, from out of the consideration, 
a mortgagee of A, it was held by the Judicial Commissioner’s Court 
of Nagpur^ that tho money retained by B to pay off tho mortgagee 
was not "unpaid purchase money" withm the meaning of Article 111 
The suit was, however, decided on the ground that it was one for 
indemntty governed by Article 83 read with Article IIG of tbfl Act 
The Chief Court al Oudh has, on the other hand, held that such 
money is "unpaid purchase money,” but tho Article was not applied 
on other grounds ‘ It is submitted that the latter view is correct. 


1 1 S.** For a call 
by a company register- 
ed under any Statute 
or Act. 


Three years. 


When the call 
is payable. 


Article 112 


Synopsis 

1. Lelislatlre changes. 

2. Scope and applicability. 

3. Period and starting point. 

1. Legislative changes. — Under Act 9 of 1871, time ran from 
the date \Nhen the call was made Under the Act 15 of 1877 and 
the present Act, time does not run from the dato when the call is 
made hut from the date when the call is payable 

2. Scope and applicability. — Under the Indian Companies Act, 
1913, the directors of a company ma>, from time to time, make 
"calls” upon tho members in respect of any moneys unpaid on their 
shares subject to certain conditions, and tho members shall pay the 

❖ Act of 1877, Article 112 
Same as above 
Act of 187t, Article 112 
Columns one and two, same as above 
Colomn three was When the call is made 
Act of 18S9 

No comipondtDS provision 

(1035) t,IR 1035 AlWll(41C) 157 lod Cas 533 57 All 797, IJahu Ram v 
Jitom Vllah 

Note 4 

1 (102C) A I R 1926 Nag 429 (430) 97 Ind Cas 155, Ttnoyalroo v Shnpotrao 

2 (1931) 1 1 R 1934 Oudh 240 (241) 149 Ind Cas 529 Bjijnalh v Ferm. 

s^trori Dayal (Dissenting from Single Eench decision iu A I R 1916 
Oudh 143 ) 
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FOR A CALI. BY A REGISTERED COITTANX 


Artiole 112 
Note 2 


amount so called on their shares (see Section 17 of the Companies 
Act, 1913 and Article 12 of Table A of the Act) Where such a call u 
made and is not paid at the time it should have been paid under 
the Companies Act, and a smt is filed for recovering such amount, 
it 13 governed by this Article 

But a shareholder is also under another liability Where the 
company is wound up, every member is under a hability to contribute 
to the assets of the company to an amount sufficient for payment of 
its debts, etc (see Section 156 of the Companies Act, 1913, cones 
ponding to Section 61 of the Companies Act of 1882) This habihty 
13 a «eu7 liability and arises only when the Court is satisfied that the 
finanq^l circumstances of the company are such that the members 
should be made to contribute The liability is enforceable at the 
instance of the liquidator A suit to enforce this liability is not 
governed by this Article and is not affected by the fact that a call 
had been made on the defendant before the winding up and that 
a amt in respect of such call is barred by limitation under this 
Article ^ The shareholder may also be liable under a special contract 
such as that referred to m Article 28 of Table A annexed to the 
Companies Act to pay tbe amount of any calls which are due ana 
owing at the time of the forfeiture of his shares The enforcement of 
this liability is on a special contract and is governed by Article llo 
of this Act time running from the date of forfeiture* A suit by a 
shareholder against tbe company for tbe dividend declared on bis 
shares is not governed by this Article * 


Article 112 — Note 2 

1 (1886) 10 Bom 483 (487) Parell Spinning & Co Ltd. V 

Sagx 

(1903) 1903 Pun L R No 160 1903 Pun Re No 70 So.rcho.ni Bai f 
Lai (10 Bom 483 Followed ) 

(1916) AIR 1916 All 317 (318) 35 Ind Cas 159 38 All 347, Jagonnatn 
Prasad y U P Flour d OU MiUs Co Ltd 
(189S) 20 Bom 654 (658) SorabjiJamsetjiy IshviardasJugpiandas 
(1907) 31 Mad 60 (67) 3 Mad L Tim 250 Faiiwwaro Aygar v Sitff 

mantya Mudaliar . 

(1934) AIR 1934 Lab 1015 (1015) 155 led Caa 16 Pokhar Mai v Flour 
Oil Mills Co Ltd -/ 

(1928) AIR 1928 A11272{273) 50 AU 476 113 Ind Cas 91 

Dehra Dun Mussoone EUctnc Tramioay Co Ltd . 

(1931) AIR 1931 Pat 44 (48) 130 Ind Cas 534 10 Pat 249 Prayan Fras 
V Gaya Bank and Trades Association Ltd . 

2 (1932) AIR 1932 All 342 (343) 54 All 541 140 Ind Cas 602 

Nath V Agra Electne Stores Ltd . p..,,, 

(1925) AIR 1925 Bom S21 (323) 88 Ind Cas 9G 49 Bom 715 Sabto J 
y Standard Alumwtum d BrassWvrks Ltd t Cas 

[See olso (1928) AIR 1928 Bom 252 (253) 62 Bom 477 110 lod 
S3, Maneklal Mansulchhhai y Suryapur Mills Co Ltd J 
But where the call had already become barred on the date oj JorJ^' 
the forfeiture will not give a fresh starting point nraha 

(1933) A I R 1933 Ondh 285 (286) 140IadCa8 825 8 Luck 723 

Lalshmi Sugar Corporation Ltd v Jasjit Singh pj 

S (1926) AIR 1926 Mad 615 (620) 91 Ind Cas 615 49 

TenJ ala Gurunadha Bam Seshayya v Tripuri Sundari t-oti 
Beswada 
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3. Period and starting point. — Time rnns from the date when Article 112 
the call IS i>ayablo ' Whore the sum called is payable on allotment of Note 3 
shares, and by the Articles of Association the money becomes duo 
on the inscription of the defendant's namo as the bolder of such 
shares, time will run from the date of such inscription * 


1 1 3.*Fori 

specific per- 
formance of a 
contract. 


Three years 


The date fixed for the 
imrformance, or, if no 
such date is fixed when 
the plaintiff has notice 
that performance is 
refused. 


Synopsis 


1. Legislative changes. 

2. "Specific performance of a contract." 

3. Suit for possession distmgaished from suit for 

specific performance by giving possession 

4. Suit to enforce condition subseqnent. 

5. Suit to enforce an award. 

6. Starting point of limitation. 

7. Date fixed for the performance. 

8. "Performance is refused." 

9. Defence to a suit for specific performance 

Other Topics 

Delay in filing suit Sco Note 9 Pts 1 to 4 

Part performance — Doctrine of Seo Note 9 Pt C 

Sait for money based on arrard Sec Note 5 F N (3) 

Suit for possession based on compromise See Note 3 Pt 9 & F N (5) 

Suit for possession based on title — Article not applicable 5co Note 3 

ift Act of 1877, Article 113 
Same as above 
Act of 1671, Article 113 

Columns one and two same as above Column three was — ^^'hen tho 
plalntiQ has notice that bis right is denied 

Act of 1859 
No corresponding provision 


Article 113 


Note 3 

1 ( 1931 ) A I R 1934 Bom 97 (97) ISOIndCasClS Indian Co-operofire Aatn 

gation d Trading Co Ltd t Padamuy 
(1927) A I B 1927 Lah 513 (514) lOaindCastOS KaramChandy JuUun 
dur Lank Ltd 

(IDS'*) AIR 1932 Cai SS2 (3S2) 137 Ind Cas 3S0 Pabna Dhana Bhandar 
Co Ltd T Promoda Chandra Boy 

2 (1S93) 17 Bom 1C9 (173) IfalicMnd D^ramcfcand t Dalsvkhram Har. 

gonndar 

(1893) 17 Bom 472 (471), Chhotalal Chhagatdal t Dalnilhratn Ilargonndas. 



15i4 


FOR SPECIFIC PERFORMANCE OP CONTRACT 


Article 113 
Notes 
1—2 


1. Legislative changes. 

Act of 1850 i 

There was no provision corresponding to the one in the 
present Act For decisions that have arisen under that Act, 
see the undermentioned cases ^ 

Act of 1877 

In the third column the words “The date fixed for the 
performance, or, if no such date is fixed,” were added 

2. “Specific performance of a contract.” — A contract is an 
agreement enforceable at law, made between two or more persons, 
by which rights are acquired by one or more to acts or forbearances 
on the part of the other or others An essential feature of a contract 
13 a promise by one party to another, or by two parties to one 
another, to do or forbear from doing certain specified acts A 
contract, therefore, primarily means a transaction which creates 
and regulates the personal obligations and duties of the promisor 

If one of two patties to a contract breaks the obligation which 
the contract imposes, the party injured by the breach gets a right of 
action The remedies open to the person injured are of two kinds 
he may seek to obtain damages for the loss be has sustained or 
he may seek to obtain a decree for the specific performance of tba 
contract Bub there is this difference every breach of contract 
entitles the injured party to damages, oven though they may be 
nominal but it is only under certain circumstances that specific 
performance can be obtained (See Chapter II of the Specific 
Belief Act ) 

The specific performance of a contract, then, is its actual execn 
tion according to its stipulations and terms and is contrasted with 
damages or compensation for the non execution of the contract 
Such actual execution is enforced under the equitable jurisdiction 
vested in the Courts by directing the party in default to do the very 
thing which ho contracted to do * 

Illustrations 

1 A suit was brought in 1900 against the defendant for possession 
of villages on jxiymont to him of such sum as might be found 
due The plaint alleged that the villages had been purchased by 
the defendant in 1883 as benamidar for the plaintiffs father 
(deceased) and that in 1833 he bad contracted to convey 
to the plaintiff upon payment of a sum then found due 1 d^ 

Article 113 — Note 1 

1 (1S60) 12 Euth " " • - •• 1 T » 

(16C7) 6 Euth 
(18G5) 3 Euth 
(1874) 22 Euth 

Note 2 j 

1 (1918) AIR 1018PO85(8C) 40 Cal 173 45 Ind App 1G2 49 IodCa*^i' 

(P C) Uanjtt Smgh v ifaharAj Bahadur Singh 

2 Fry a Epccifle Ferformauce of Oontmctf, Std Edition, Section 8. 
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contract of 1888 was expressed to bo for a “ sale ” of the villages 
to the plaintiiT, and in the view of the Judicial Committee its 
terms were consistent only with the defendant being the legal 
and beneficial owner It was held that whatever was the origu 
nal nature of the purchase m 1883. the suit must be regarded 
as one for the specific performance of the contract of 1883 ^ 

2 A partition deed of 1914 contained a provision to the effect 
that if there was any inequality discovered afterwards m the 
shares allotted by the partition deed, which, according to the 
partition deed, were to be enjoyed separately thereafter, the 
person who bad excess land in his possession was to make good 
the deficit m the other share by giving a sufficient portion of 
land from a certain field adjoining the latter’s share therein 
A suit was instituted for recovery of possession of about 28 
cents of land on the strength of this provision It was held that 
the smt was one for specific performance * 

3 A contract to sell a village was entered into on 27th April 1903 
A portion of the consideration was paid as earnest money at 
once and the balance was paid on l8tb June 1903 The sals was 
not completed It was held that the purchaser s remedy was to 
bring a suit for specific performance ^ 

See also the undermentioned cases * 

A suit for the specific performance of a contract is not one for 
compensation for tho breach of the contract within the meaning of 

S U92S) AIR 1923 PO 845 (347) 49 lod App $35 (340 811) 45 Mad C41 
68 led Cas 172 (P C] Sutbarepa Pitlai v Ftnltata Perumal (AIR 
1917 Mad 775, ReT«rwd ) 

4 (1935) AIR 1935 Mad 559 (SCO) 156 Ind Cas 879, Naiaranjan v Palani 

andt Ptlldi 

(1902) 5 Oudh Cas 140 (142) Subba Stn^h v Uar* Singh 

5 (1916) AIR 1916 All 6 (7) 82 lod Cas 49, Fatmatvs Sughra Begam T 

ilanamutintisa Began 

6 (1676) 2 Cal 823 (327) Ahmed Mahomed '! Adjein Doojdy 

(1923) AIR 1923 Nag 73 (74) 64 lad Cas 070 MaMitmbi v Anant Bam 
In the follotLing cases %l teas held that the sutls Here not for spenfic 
performanee 

(187C) 1 Mad235(21G] 4 lad App 70 3Satber3$2 3 Sir CS7 1 led Jur 
131 (FUj, liaja’i urma'n’yaliay liar* Vumuib 
(1915) AIR 1915 Cal 493 (493) 27 Ind Cas 230 AMt{ Prodhan v Mon- 
mothanath Kar 

(1936) AIR 1936 All STO (673) 166 Ind Css 903 Bam Chander v Bam 
Chander (Covenant in a sale deed to pay oS pnor incumbrances ) 
(191C)AIR 1916 Mad 1074 (1076) 29 Ind Cas 693 (699, 901), Anlnppd 
Kachur Sthharama Boo (Covenant to re sell ) 

(1921) 62 Ind Cas 953 (954) (Lab) TojunJ/alv Jhandoo (Suit based on 
covenant in a sale deed ) 

(1921)AIR 1921 Bind 118 (120) 17 Sind L R 1 60 Ind Cas 962 AArm 
chand Bamdas t Vohson Shah (Corenant to re sell ) 

(1914) AIR 1914 Low Bur 241 (243) 6 Low Bar Rul C4 24 Ind Cas 911, 
Secretary of State v J/a Birr (Covenant in a lease deed to renew the 
lease *— Cau^o c{ action arose In 1S96 when renewal of lease was 
refused — Suit brought !u l‘X17 tetd tarred ) 

[See (1910) 6 Ind Cas 1S3 (166) (AH) Jhanda Singh T irnAid ud-diru 
( Agreement to re sell )] 


Article 113 
Note 2 
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Article 113 
Notes 
2—3 


Article 115 or Article 116 of the Act Nor is a suit for compensation 
for breach of a contract one for the specific performance of the 
contract such a suit would be governed by Article 115 or Article 
116 according as the contract is unregistered or registered ^ 

3. Suit for possession distinguished from suit for specific 
performance by giving possession. — A suit for the possession of 
property should be distinguished from a suit for the specific perform 
ance of a contract wherein possession is claimed as part of the relief 
of specific performance ' The former is based on the title of the 
plaintiff in the subject matter of the suit the latter is based on an 
agreement whereby the defendant agrees to complete the title of the 
p’aintiff m the said subject-matter, the claim for possession m such 
a suit being dependent on the right to specific performance * In the 
one case, the plaintiff comes to the Court to vindicate his right to 
ha left undisturbed in his enjoyment of the property, a right avail 
able against all the world in the other case, ho comes to the Court 
to enforce an obligation embodied tn an agreement entered into 
between him and the defendant, a right available against the defen 
dant only If, therefore, the plaintiff, instead of bringing a suit for 
the specific performance of the contract, were to institute a suit for 
possession, his suit wtU necessarily fail for want of title in the suit 


7 (1903) 31 Had 452 (453) 18 Mad L Jour 477 5 Mad L Tim 911 

Raghava v Bangastoamy Iyengar (This was a suit for tno o 
the lands of which the plaintiff was dispossessed— The suit w« 
on a covenant in an exchange deed— Held that Art IIS applied ) 

» m ~ TT Ratn 

reeicg 


(1917) A I R 1917 Lah 164 (165) 41 Ind Cas 24S iaii 

Solabfll V Abdul Rahman (In this ease it was held that the r 
open to the plaintiff was to bring a suit for compen»tion tn 
tation forwhich began from the date of dispossession ) 

~ — - A$i 2 Iiah SlOr 

lit for compeusi 
within purview 

* ntiDg and regie 

(1891)1891 AHWN130(131) Baldeo Prasady'! JxtSingh 
(1917) AIR 1917 Had 465 (466) 35 Ind Cas 254 iO 

iclo 115 or 

(1890) 13 AU 200 (204) 1891 All W N 6 Raubat on ; * 7 

Stni^hl 

_ . _ _ ^ ^ rWes the form 

* . • ill bo for *a 

ad to do 
opertj ' 

2 (1B94) 6 All 231 (232) 1884 AH W N 42 8 Ind Jur 621 ndd>n 

Ahmad Khan r Uajltiltat 



FOR SPECIFIC ^ERFORi^A^CE OF CONTRACT 


15i7 


property’ Where the smt w for specific performance ot a contract, 
it 13 this Article that will apply oven where possession is asked for 
os part of the sjiecific performance * Tho Article will not applj where 
the smt IS merely for possession of property hosed on title ’ 
Illustrations 

1 Where tho vendor agrees to sell and the vendee to buy immov- 
able property, contingent on the vendor’s title being declared m 
a pending suit, a suit hj tho vendee, after such title is declared, 
for execution of a conveyance and for possession of the propertj 


3 (1681) CA11231 (232) 18S4 All \\ K 42 8lQdJut524 Mulu ud dtn Ahmad 

£h(in T Ret 

^ ^ ^ Ibraltm 

for specific 

• ugbt a salt 

4 (I6S1) 0 AU 231 (232) 1634 All V, N 42 8 Ind Jor 524 ZTuhx ud dm 

Ahmad Khan V ilajlis Rat 

(1921) AIR 1921 Oudh 248 (251) C6 Ind Cas C22 Dayal t Ml 

ITtirraj ATcur 

(1911) 11 Ind Css 25 (27) (Sind) Fisram v Bi6t Sultan 

(1916) AIR 191G Low Bur 73 (73) 32 Ind Cas 673 Afflurt!; Ne T>un v Ma 
Le (Tendee paid money and was put in possession of land-'-Teudeo 
allegios tbat vendor promised to ezecuto a couTeyacce — Denial of 
such allegation bv vendor wbo claimed posseuion— Frfd by virtue of 
Section 54 of Transfer of Property Act vendor mnst do all things 
necessary to complete vendee s title and that suit was one for specific 
performance ) 

(1916) AIR 1916 Low Bar 104 (104) 83 Ind Cas 761 Mya Rinn v A/oun^ 
Kya Zan (It is net necessary tbat the vendor should agree to exe 
cute a regular conveyance Once there is an agreement to sell immova 
bla property and the vendee has done his part of the contract by 
paying the purchase money the vendor is bound to do everything 
necessary in order to complete the title of the vendee and where 8 54 
of the Transfer of FToperty Act applies, by s registered deed of con 
vcyance ) 

(1923) AIR 1923 Lah 672 (673) 72 Ind Cas 1040, Khuiht Muhammad v 
nayat 

(1932) AIR 1932 Lah 24 (25) 135 Ind Cas 203, Mahbub v Munsht 
(W hero under the terms of a compromise one party had agreed to give 
a certain extent ot land out of bis property to the other but the land 
bad not been localised Meld that the contnut being executory a 
suit to enforce the same was governed by Art 113 ) 

(1911) 11 Ind Cas 299 (900) (Lab), Fatal Dm v Amtruddtn 

(See (191C) AIR 1916 AU 22S (223) 35 Ind Cas 276 33 All 292. 

A thdl Sin^li T Seva Ram ] 

6 (IB”!) 13 Beng L R 312 (322 3^3} 1 Ind App 157 3 Sac 314 (P C), Rani 
ATetra v Rant Hulas 

(1876) 25Suth \\ R621 (523) C G D Bells r Muhammad Imael Chow 
dhury (A suit for recovery of possession of had tased on a compro* 
ini«« effected in tho course of the pTevions litigation between the 
parties ) 

(1913) 19 Ind Cas 411(415] 1913 PnnRelto 20 2>as%es^ar A sfli v Den 
PersJifld (l\here no conveyance is needed in respect of properties 
coinpri‘>cd in a compromi<c and the title ve*ts In the parties from the 
date of eonipromi«e a suit for possession by partition cl i share of the 
prot«rty comprised In the compromise is governed by Art 141 and 
not by Art 113 ) 

(I'^O") 10 Ondh Cas 218 (223) HallaSitiphT Iltmayat 4li (®mt for rosses- 
sioQ by mortgagee on default of pavmest of interest — Bait held to to 
one for recovery cf property on title acquired under mortgage deed ) 


Atticle 113 
Note 3 
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Article 113 
Note 3 


13 one for the specific performance of the contract, to yibicb 
Article 113 wiU apply and not Article 144 ® 

2 A suit for possession was brought by X against B A advanced 
money to B, who, on 26th October 1912, agreed to convey a 
portion of tho land, the subject of the suit, m case the decision 
was favourable to him The suit for possession brought against 
B was finally dismissed on 21st September 1915 A brought a 
suit for possession against S on 23rd October 1918 basing it on 
the agreement It was held that the suit was one for the specific 
performance of the contract and was barred by limitation ^ 

3 A compromise deed stated that the parties had agreed to 
exchange certain properties but that the exchange would take 
place on a future date A suit was brought to enforce the terms 
of the compromise deed It was held that the suit was one for 
the specific performance of a contract to hand over the owner^ 
ship in the property and not one for possession of the property 

The /ollowtnff are tlluslraltons of surfs hosed on title 

4 Where, under an agreement by way of compromise of disputed 
title to immovable estate, shares were allotted to the parties 

• jy mortgagee for 

(1890) 23 Bom 283 (286), Shtvrudrappa Srxfhnappa v Balappa 

(1680) 2 All 718 (720, 721) Sheo Prasad v Vdai Sxngh 

(1880 1886 All W N 96 (96), Kalu v Exihon 

rs r, - V SoMvra 

jart of the 
ieci£c per 
of fllaeh 

t nfasftii- iud Art Iff 

(Cmmat v 


• V ParameshKar 

an ortbatnclyanl 
lie but Art Iff) 
• ath JdMarf r 

Durpapada ifandal ^ 

(1913) ’* ‘“""■fub 

IS« (1908) 1908 AU W N 201 (202) 6 All L Jout 534, onma * 

V J^aram Prasad _ ... 

(1872) 18 Both W R 38 (89) Nobxfi Chunder Roy Chovdhri/ r I-aan 
Ptaree Pebta Choudkraxn _ 

(1901) 23 All 285 (287) 1901 All W N 83, Sheo Jforatrt ▼ -Ci"’ 

(But «ee (1935) A 1 R 1935 All 5C9 (570) 156 lod Cas 804 Suraj 
Paltshlfandan Lat •? J/t AfuiRib* (This decUion ie ope“ * 
doubt)] 1 

C (1884) 6 All 231 (232) 1881AUWN 42 8 Ind Out 524, 

Efian V Sfajixs Pat . 

7 (1921) AIR 1921 Oadh 248 ( 251 ) C6 Ind Cas 622, Pxsheshar Payai 

UuTraj Kaur , . 

8 (1923) AIR 1923 Lah 672 (673) 73 Jnd Cas 1040 Khusht Sluhatnmad T 

Hayot 
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thereto, it ^vaa held bj the Pnvj Council that the agreement 
gave to each party a cause of action founded' not raerelj upon 
contract, but upon the which vi as acknowledged and defined 
bj the agreement and that a suit brought to reco\ cr a share o! 
the estate was governed bj the twelve years rule of limitation* 

5 A mortgage deed contained a recital that the mortgagor had 
received the mortgage monoj and put the mortgagee in pos 
session of the property mortgaged As a matter of fact the 
possession had not been gn en The mortgagee sued for posses 
sioQ It was held that the suit was not a suit for specific 
performance of a contract but was one for possession and was 
governed by Article 135 

6 After the sale of the plaint house by fi to ^ nnder a deed dated 
3rd May 1880 B remained in possession, promising to vacate 
the house within two years from the dato of the sale A suit 
was brought lor possession by A agunst B to September 1893 
B pleaded limitation under this Article It was held that the 
suit was not barred, the Article applicable being 139 or 144 

7 On 27th October 1865, A the owner of certain immovable 
property executed a conveyance of such property to B On that 
date the vendor was not in possession of the property although 
Ills title to it had been adjudged by a decree There was no 
express promise or undertaking m the deed on the vendors 
part to put the purchaser into possession The vendor obtained 
liossessiOD on 23rd August 1872 On 5th October 1877 the 
purchaser sued the vendor for possession of the property stating 
that “possession was agreed to be delivered on the receipt of 
possession by the vendor It was held that the suit was not for 
specific performance of a contract to deliver possession, but was 
one to obtain jrassession in virtue of the right and title conveyed 
to the purchaser to which cither Article 13G or Article 144 
applied ** 

8 By an award bearing date 7th July 1893 the plaintiff acquired a 
title to certain immovable property The award did not contain 
any conditions precedent to the ilaintiffs enjoyment of the 
property On 15th November 1897 he filed a suit to enforce 
the award On its being contended that the suit was barred 
by limitation under Article 113 as being one for the specific 
performance of a contract it was held that the suit was not 
barred, the Article apihcahle being Article 144*’ (See al^o 
Note 0 tnfra ) 


9 (18"4) 13 Bi.Bg L R 312 {3''2 823) X lod 1S~ 3 Ssr 314 (P C) Ram 

Jl/rtra T Rani ZFuIat 

10 (1910)7IndCasC4G{G4')(All) r^xmCkands Dtfart 

11 (1893) 23 Bom 2S3 (■’SC) ShirniirappaT Datappa 

12 (18S0)2All’’18(720 “21) S/iMPrawdr VdaiSn^h 

13 ( 1 '' 00 ) 23 Mad 593 (595) 10 Mad L Jour 209 SamiiraniAmrialr l/al^awa 

Sat n^al 


Article 113 
Notes 
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Article 118 
Notes 
3—4 


As seen above, possession usually follows the title and a suit for 
possession based on title is not a suit for specific performance 
However, the defendant may, by an express term in a contract 
lay himself under an obligation to deliver possession of property 
And if he fails to perform this obligation, the plaintiff gets a right 
m such a case to its specific performance Such a suit for possession 
being a suit for specific performance of a contract will be governed 
by this Article 

The word contract’ itself primarily means a transaction which 
creates personal ohligatiOM, but it may, though less exactly, refer 
to transactions which create real rights It is in this latter sense 
that the word is used in Section 51 of the Bengal Chaukidari Act 
(6 of 1870) and the rights thereby reserved to the pulntdaf^ 
comprehensively included in the word “contract are real rights 
the enforcement of which is secured not by a suit for specific 
performance bub by a suit lor possession A suit, therefore, by a 
putmdar for possession of ckauktdart chakran lands transferred 
by the Government to the zamindar is governed by Article 144 and 
not by this Article 

4, Suit to enforce condition Bnbsequent. — Under Section 119 
of the Transfer of Property Act, where a party to an exchange is 
by reason of any defect of title of the other party, deprived of ths 
thing or any part of the thing received by bim in exchange, thee 
the other patty is liable to him under certain circumstances, for the 
return of the thing transferred This is an example of a condition 
subsequent An express contract may or may not be in the nature 
of a condition subsequent Thus where the parties to an exebangs 
covenant specifically that in the event of deprivation of any part 
of the property exchanged each should return to the other what 
is taken the contract is in the nature of a condition subsequent 
A suit to enforce a condition subsequent, whether arising under 
Section H9 of the Transfer of Property Act^ or und er a contract^ 

li ‘ ^ O - TT f. 


ins Lai 
542 Sundara 


App 162 48 Ind Cas 262 

Cal' W N 459 Eanitan 


[Butt 


Note 4 

1 (1020) A I H 1920 Mad 812 (812) 42 Mo.i 690 51 Ind Cas 939 iSrinurt" 
lyeigary Johnta Houther 

3 (1906) SO Mad 31G (317) 17 Mad L Jour 149 Itajagopalan v Soma 

sttndara (Breach of covenant annexed to exchange by Bectio 
of Transfer of Property Act — Article 143 applies ) 

3 (1920) A I R 1920 Mad 812 (812) 42^86 690 51 Ind Cas 039 Friatta 

Itjengar v Johnta Iloicther 
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IS not governed by this Article but by Article 143 of tho Act 

In the enforcement of a condition sabsequont, however, tho 
transaction as a uhole is put an end to so as to place the party 
enforcing it in tho position ho was before the exchange * Where 
therefore a contract in a deed of exchange between A and B provides 
that if A is deprned of any part of the property taken by him B 
should make good the loss bj a return of a portion of the property 
transferred to him equal in value to that of which A was deprived, 
the contract is not a condition subsequent and a suit to enforce it is 
one for specific performance of the contract governed by this Article^ 
and not to enforce any condition subsequent Whether m any 
particular case a provision is a covenant or a condition thus depends 
upon the intention of the parties to be ascertain^ from the language 
used by them the leaning of the Courts is against construing a 
provision as a condition subsequent if that construction can fairly 
be avoided ® 

5. Suit to enforce an award — It was held m the under- 
mentioned cases^ of the Allahabad High Court that by reason of the 
operation of Section 30 of tho Specific Relief Act (which provides 
that the provisions of Chapter 11 thereof as to contracts shall 
mutatis mutandis apply to awards) a suit /or the spoaBc jferfor 
manco of the terms of an award sbonld bo regarded as a suit for 
specific performance of a contract This view has however, not 
been followed even by the \Ilababad Higb Court in other cases * 
All the other Courts are agreed that although an award springs from 
an agreement it is not itsel/ a contract and that a suit to enforce 
an award is consequently not a suit for specific jiorformance of any 
contract ® The latter view it is submitted is correct 

4 (ISOO) 3 Mad L Jour 137 (133) Veera J'tllot r jPwamhnla Ptllat 

5 (ISWl 3 Mad L Jour 137 (140) r«raP«HaiT Ponambala Pillai 

(1858) 11 All 27 (30) 1883 All \\ N 251 (F B) J/ar» Tiurart v Pagliunalh 

6 (1809) 9 Mad L Jour 137 (l39) 1 rrra t P<ma7n&ii2a Pillai 

Note 5 

1 (1883) 5 All 2G3 (2C1) 1883 All \\ N 16 S«7 bo Dtbt t Pam Sukk Dai 
(1893) 1C All 3 (4) 1803 All 'V R 179 PrtjJiuCarpjalT Vadan Mohan Lai 
(1901) 20 All 49" (500) 1901 All ^\ N 72 Taleuar Singk v Pal ori Stngh 

2 (1911) 11 Ind Cas 705 (70") 81 All 43 hutdipDubtv Vahant Dube 
(1901) 23 All 2S5 ("S ) 1901 All W N 83 SAro A armn t Beni Madbo (It 

canuot bo held that every suit on the basis of an award is a suit 
upon a contract or one for the specific performance of a contract ) 


Article 113^ 
Notes 
4—6 


>»njA V Umrao 
• award declared 

that a certain person had a possessory charge on certain property, 
a suit to recover possession on payment of the sum made pavatle by 
the award is not a suit for specific performance ) 
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Article IIS 6< Starting point of limitation. — Under the third column of 
Note 6 the Act of 1871, time ran from the date when the jilainttff had 
notice that hts right was dented. There has since been an addition 
m that column , and under the present Article, where a date is died 
for the performance of a contract, the time begins to run, under tbs 


{1921)AIR 1921 Bom 399(400) 45 Bom 818 59 Ind Cbs 169, Emchshaw 
Dosabha* v Mt Btnbi (A suit on an award to recover a certain sum 
of money allowed by the arbitrator is not a suit for the specific 
petformance of the award, but a suit for the recovery of money and 
for relief inoideatal thereto ) 

(1921) AIR 1921 Bom 389 (390) 45 Bom 239 59 Ind Cas 755, Bajvial 
Girdkartlal v Marutt Shxvram (A suit to enforce an award is a suit 
not provided by any other Article of the Limitation Act The tune u 
six years under Article 120 ) 

(1925) AIR 1925 Bom 519 (519) 49 Bom 693 91 Ind Cas 1032, Eanalal 
Lalliibkai r Chhotatal Narsxdas (A suit to enforce an award comes 
under Article 120 ) 

(1928) AIR 1928 Bom 264 (264) 111 Ind Cas 881, Ishram Govind v Tntn 
halt Gan-pat 

(1934) air 1934 Bom 140 (144, 145) 151 Ind Cas 156, Govtndlal Zlantilal 
v Mantkehowk Spinning and Weaving Utils Co 

(1900) 83 Cal 881 (885, 880) 4 Cal L Jour 169, Bhajahari Saha Bantkya r 
Behary Lai Basok (Section 30 does not place awards oa the saiB* 
footing as contracts for the purposes of the law of Jimitatioa ) 

(1919}AIB19I90al 452 (457) 51 Ind Cas 999, T 0 Tweedie v Jogtih 
Chandra Boy (The word “contract’' in Article 113 of the Limitation 
Act does not indnde an “award “) 

(1910) AIR 1916 Lah 103 (164) 1915 Pun Re No 102 32 led Cas 

Earbhaj iSal v iHwan Chand (In this case even though the awara 
was signed by the parlies, still it was held that the suit to enforce the 
award would be governed by Article 120 and not by Article 115 ) 

(1912) 16 Ind Cas 804 (80C) 1913 Pun Re No 82. Sardhtan Smoh v Be^‘ 
Cloth and General UtlU Co Ltd (It is possible that if the parties 
sign an arbitrator's award m token of their acceptance and tnM 
merge the award into a new contract between themselves, the 
might be regarded as one for compensation for breach of contract 
wiCbm the meaning of Articles 115 and IIG ) 

(1900) 23 Mad 593 (596) 10 Mad It Jour 208, Sorfiaialli Avmal v llulh 
ayya Sastngal 

(1902) 12 MadL Joar 34 (85) (Jour) Critical Note on 23 All 285,Sh<oNa7-fli» 

T Beni Madho (The award of an arbitrator is of the nature ot 
decision by a tribunal constituted by the parties and the 
of that decision is not a epcciGc performance of a contract, at a 
events withm the language of this Article ) 

(1916) A 1 B 1910 5fad 832 (833) 31 Ind Cas 815 Semasundaratn Chetty 
<0 Co V Pangaswamy Iyengar (Article 120 applies ) 

(1924) 


(1917) Air. 
(An 
parti 


(1904) 7 Oudh Cas SC9 (370) ThaKnr Shto Earain Smgh v Thal vr Bi>l^ 
noth Singh tHeld, that a suit to enforce an award cannot Ic i . 
as a suit for SPCciOc performance of a contract within the mea 8 
Article llS ) 

(1897.1901) 2 Upp Bur Bnl 293 (295). Ma Bla TI m v Maung Shve 1 H'* 
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Article 113 
Notes 
6—7 


7. Date fixed for the performance. — Limitation, under the 
first part of the third column, begins to run from the date fixed for 
the performance of the contract ^ The “dale fixed” means — 

1. the date fixed exprcsslj by the parties,* or 

2 xvhere time under the contract is extended, the new date 

substituted,* or 

3 the date that can bo fixed with reference to a future event 

which 13 certain to happen, on the principle eertum est 
quod cerium reddi potest (that is. certain which can be 
rendered certain) * 

Where the vendor agrees to sell and the vendee agrees to buy 
immovable propertj contingent on the vendor's title being declared 

(191S) AIR 1919 Upp Rui 25 (25) 49 Ind Cas 62 3 Upp Bar Ral 109. 

ilaung Po Tok v Afa Sue 

(1009) 4 Ind Cas 621 (622) (1907 09) Upp Bur Hul 2nd Qaarter 
Lim p 9 A/* £< Byv. ▼ Nga Chit Pu 
(1923) AIR 1923 Bam; 103 (109) 4 Upp Bar Ral 124 70 Ind Cas 

S17, Hang Ne Dun ▼ Haung (LimiUtios lor a suit to 
enforeo an award depends oo the nataro of the rebel sought ) 
(1929) AIR 1929 Sind 166 (1C9) 23 Bind I> R 417 117 Ind Cas 153, 
EAu&ohand RhtAehond v Jethanand Santdat (Liautation 
lot a suit to enforce an award is that provided b; Article 120 
and not Articlo 113 ) 

(1920) AIR 1920 Sind S3 (34) 60 Ind Cas 971 14 Sind L R 219, 

Tulstdas Dutamal ▼ tVadfro Allah Dux Khan (A suit lot ta. 
eoTcrf of money due under an award is not a suit for specific 
performance of a contract or for compensation for breach of a 
contract within the meaning of Articles 113, 115 and 116 ) 
(1913) 19 Ind Cas 376 (377) G Sind 1j B 148, Somjtmal Tiltumal t 
T olomal Jethanand )) 

Note 6 

1 (1930) AIR 1930 Lab 1020 (1021) 130 Ind Cas 52 Lakka Sxngh v 

Ohulam ilahomed 

Note? 

1 (1016) A I R 1918 Pat 630 (C3I) 44IndCas344 ill Dalulanr Ktrmal Das 

(1923) 71 Ind Cas 9C9 (971) (Pesb), Stkandar Shah v BAoi Dam Chasid Sant 

Dam 

2 (1933) AIR 1933 All 410 (411) 143 Ind Cas 586. Prasad v ChAo&t 

Z>al 

3. (1922) AIR 1922 P C 178 (160) 48 Ind App 175 43 All 257 63 Ind Cas 

589 (PC). MuAammod ifabibuIfoAv Bird^fCo 

4 (1916) A I R 1913 Mad 492 (493) 41 Mad 18 41 Ind Cas 607, renlonna v 

r^ntafatruAnoyya 

(1930) AIR 1930 Lah SI (36) 119 Ind Cas 491 11 Zdb 69. VTaryam Singh 
T Gopi Chand 


first portion o! the third column, from such date If a case falls 
within the first clause of the third column, the second clausa should 
not bo resorted to ^ 

See also Notes 7 and 8 below. 
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Article 113 
Notes 
7—8 


in a pending suit, limitation for a suit by the vendee for the ewu 
tion of a conveyance and for possession of the property runs from 
the date of the final decree or order in tho pending suit on which 
the contract was contingent * 

A suit for specific performance instituted more than three years 
after the date fixed is barred * 

The maxim cerium est gttod cerium reddt potest may rightly be 
applied fully between the actual parties to tho contract But in 
cases where a person is entitled to bring a suit on the contract who 
may not and need not be aware of the date becoming fixed, the 
maxim will nob apply ^ See also the undermentioned cases ® 


8. “Performance is refused.” — As has been seen m Note 6 
under the Act of 1871 limitation for a suit for specific performance 
began to run from the date when the plaintiff had notice that his 
right was denied Thus, where certain shares were allotted to A on 
tho understanding that they should be transferred to the plaintiff on 
his paying np the full amount, which he did m 1862 and thenceforth 
received the dividends in respect thereof, but the shares were not 
transferred to his name, and in 1874 the plaintiff brought the suit 
against the executor of ^ to compel registration of the shares m hw 
name, it was held under the Act of 1871 that the suit was not barred 
because neither A nor bis executor had denied the right of the 
plaintiff till just before the suit * Under the present Act, this deci 
Sion would not be correct, for the time fixed for the performance o' 
the contract was when the shares were paid, which was in loBi, 
and time would run from that date 

Where there is no date fixed for tho performance of the contract* 
time will run against tho plainti ff either from tho date of tho refus^ 

(1911) 9 led Cas 243 (245) (Oadh) Cajadhar Singh v ^andhaya Bukksh 
(Agrecmeat to convey property m future entered into in 1837 rr 
perty was to be conveyed on tho happening of death of ® 
person — Person died in 1903 — Suit brought m 1907 — Held the d 
fixed was the death of person viz 1903 ) 

5 (1834) G All 231 (233) 1884 All W N 42 8 Ind Jut 624 Mohi ud din- 

Ahmed XAan v Majht iBw 

(1923) AIR 1923 Nag 47 (48) 71 Ind Cas 40 Shnram v Bahaji 
(lO^l) AIR 1921 Oudh 248 (251) 6G Ind Cas 622 Biaheshar Dajat T Uur 
Raj Kaur 

6 (1933) AIR 1933 P C 29 (32) 141 Ind Cas 209 60 Cal 980 CO Ind App 

297 (P C) Cummbhoy^Co Ltd 'e L A Creel 
(1895) 0 Mad L Jour 33 (95) Panguiehand v Paramestcara Patlar 

[See (1907) 10 Oudh Cas 173 (176) Kuar Ram Ohulam Singh v Atia 
Pratap Singh ] 

7 (1918) AIR 1918 Mad 492 (493) 41 Ind Cas 807 41 Slad 18, renkanna » 

Tenkatakrishnayya , 

8 (1930) AIR 1930 Lah 84 (36) II Lah 69 . 119 Ind Cas 491, Waryant SmO 

V Gopiehand 

(1938) AIR 1938 Lah 23 (26) Alopi Parthad v Catirl of Jfarde 

Note 8 

1 (I87C) 2 Cal S23 (826) Ahwfd J/ohomed T AdjeinBooply 

(Compare (1896) 19 Mad 391 (394) Chtnnalkambi Coundan t 
•luna Coundan ] 
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of a demand by the plaintifl for performance^ or when the plaintiff 
has notice that performance i3 refused * Where there is no actual 
notice, the refusal may ho gathered from the circumstances of the 
case * The refusal must be unconditional,* to the knowledge of 

2 (1911) 17 Ind Cas 802 (400) (Mad), AMuIlkiMxItr 7 Nagciiaru^i 

(1924) AIR 1924 Mad C80 (CS2) 80 Ind Cas G58 47 Mad 892. Narayana 
Chetty V Muthiah Chetty (Where a cootract for tho sale of immov 
able property provides for tho execution of sale deed “on demand" 
from tho vendee, the cause of action for a suit for spccidc pcrfonnanco 
arises only after request and refusal ) 

(1916) AIR 1916 Mad 1071 (1076) 29 Ind Cas 898 (901), Kalappa Kamthi 
V Kachur Sal.ha Bamtt Rao 

(1933) AIR 1933 Cal 641 (G43) 60 Gal TCI 146 Ind Cas 863, Ckand Btbi v 
Santoshhumar Pal 

(1916) AIR 1916 Cal 136 (148) 43 Cal 790 35 Ind Cas 805, Mathura 

Mohan Saha v liamhumar Saha d Chtllagong Dislnet Board. 

(1909) 1 Ind Gas 626 (637) 86 Cal 675, Matheteson v Srtrom Kana* Singh 

(1920) AIR 1920 Pat 822 (823) 52 Ind Cas 452 4 Pat L Jour 447, Satija 
Kxnkar v SAtba Prasad 

(1923) AIR 1923 Rang 44 (44) 79 Ind Cas 278, Ma Ma Gyt v Va Kyo Po 

(1916) AIR 1916 Low Bur 104 (101) 33 Ind Cas 761, Mya Bum v Maung 
Kya Zan 


than three years after decree but within threo years of refusal to per 
form tho contract is In time, as no date for specific performance was 
fixed and the second part of Article 113 applied ) 

8 (1921) AIR 1921 Bom 409 (411) 45 Bom 431 59 Ind Cas 581, Laxman v 
Bhagiian Singh 

(1678) 5 Cal 175 (162) 2 Cal L R 268 4 Ind Jut 570, 2few Beerihoom Coal 
Co 7 Buloram Mahala 

(1932) AIR 1932 Lah 24 (25) 135 Ind Cas 203. Mahhub t Munshs 
(1930) AIR 1930 Lah 1020 (1022) 130 Ind Cas 52. Lakha Singh v Ghitlam 
Muhammad 

(1932) AIR 1932 Lab 36 (37) 139 Ind Cas 121, Lot Singh 7 //art Sinyh 
(1929) A I R 1929 Nag 211 (212) 107 lod Cas 905 Sheikh Ahmndr dmtr 
khan (Under Article 113 the date for commencement of limitation 
against the defendant would bo when be learnt that performance of 
the contract was refused ) 

(1927) AIR 1927 Nag 353 (354) 102 Ind Cas 305, Rao Saheb v I7nirao 
(1923) AIR 1923 Rang 125 (126) 72 Ind Cas 6 11 Low But Rut 462, Mg 
ShtceTJmonv Mg 'Tha Tiyaw IWbcro in pursuance ol a contract to 
sell the vendor gives the vendee possession of the propert}, limitation 
against the vendee will onl} commence to run from the date when the 
vendee became aware that the vendor refused tocompicte the contract ) 
(1916) AIR 1910 Low Rur 73 (74) 82 Ind Cas 573, Maung Ne Dun v Ma 

Le 


(1911) 11 Ind Cas 25 (27) (Sind), I trrant 7 Bibs Sultan 

4 (1016) AIR 1016 All 6 (7) 32 Ind Css 49, Fafmatus Swjlira Begam 7 

Afartamunissts Began 

(1928) AIR 1923 Cal 754 (765) IIC Ind Cas 3T0, /Ternerifar Bortia t Pool 
Chandra 

(1921) C2 Ind Cas 953 (051) (Lah). Ta;\ut Val 7 Jhandoo 

5 (1932) HR 1932 Lah 36 (37) 199 Ind Cas 121. Lai Singh 7 liars 5in;H 


Article 113 
HoteS 
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Notes 
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the plaintiff® and not evasive^ Where there is an agreement bj the 
vendee to re convey the property to the vendor, and on the vendor s 
demanding re sale of the property the vendee denies the agreement, 
his denial will amount to a refusal to perform the agreement ® 
Illustration 

A contracted m 1903 to sell to B three out of twelve sites for oil 
wells which she expected to be allotted to her by the Government 
for that year In 1901 four of those sites were allotted by the 
Government, but A did not obtain all the twelve till 1912 
There was nothing to show that the allocation of the total of 
twelve sites was a conditiou precedent to the grant of the three 
B instituted m 1913 a suit for specific performance of the agree 
ment to sell the three wells It was held by the Privy Council 
that the refusal took place in 1905, and that such a long lapse 
of time was fatal to the action ^ 


9. Defences to a suit for specific performance. — Of the 
various defences that can be raised to a suit brought for specific 
performance of a contract, those that are intimately connected with 
the question of limitation only may be hero noticed 
I Delay of the plaintiff tn filing the suit 

The remedy of the specific performance of a contract is 
an equitable remedy, the granting of which depends on the 
discretion of the Court * While granting a decree for specific 
performance m favour of the plaintiff, the Court has to take into 
consideration, among other factors, the delay of the plaintiff in 
instituting the suit The defendant is, therefore entitled to 
raise the plea of delay as a defence to the suit brought by the 
plaintiff And where dela>, not amounting to a bar by 
statute of limitation, is pleaded as a defence, the validity o 
such defence must be tested on principles substantially equitab e 
In Kissen Gopal v Rally Prosonno,^ Woodroffe, J » observe 
“ In my opinion delay is not material so long as ma tters remain 

6 (1930) AIR 1930 Lab 34 (30) 113 Ind Cas 491 11 Lah 69 » aryam 

V Ooytehand 

7 (1914) AIR 1914 Cal 155(157) 23 Ind Cas 300 AToh/lcJ v GinhalaDas' 

8 (1934) AIR 1934 Bom 171 (1T5) 151 Ind Gas 536, HarUsandas Bhugvan 

dat V Ba» Dhanoo .. 

(1880) 3 Mad 87 (89 91) 5 Ind Jur 239 yxrasam\ Zludah v Bamaia V 

Jlntfah 

9 (1922) A I R 1922 P 0 249 (251) 48 Ind App 214 48 Oal 832 4 Upp ^ 

Bul30 631ndCas914(PC), JiraShtreMyav Mwrig Ho Enart ? 

Note 9 

1 Specific Belief Act Section 22 

[Fee also (1915) AIR 1915 Lab 124 (125) 27 Ind Cas 481. MaUrO] POi 

Clan Sinyh _ 

(1920) A I R 1926 Cal 181(184) 88 Ind Cas 737, Free Lai Cham 

V Hartram Ootnka „ 

(1920) AIR 1920 Nag 173 (174) SS Ind Cas g$.MunirMolam 

V Hama ) 

2 (1905) S3 Cal 633(636} 
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tu statu quo, and it does not mislead the defendant or amount 
to acquiescence. It must be shown that delay has prejudiced 
the defendant To operate as a bar to relief, the delay should 
be such as to amount to a ^TatTer of the plaintiff’s right by 
acquiescence, or where by his conduct or neglect ho has, though 
perhaps not waiving that remedy, yet put the other party m a 
situation in which it would not be reasonable to place him, if the 
remedy were afterwards to bo asserted When such is not the 
case, any lapse of time short of the period allowed under the 
Limitation Act should not disentitle the claimant to relief to 
which he is otherwise entitled”* Thus, even though a mere 
delay m filing a suit is not fatal to the suit, the delay taken 
with other circumstances of the case will prove a successful 
defence to the suit for specific performance * 


3 Set alw the following eases to the tame effect 

119301 AIR 1930 P G 165 (169) 193 Ind Ca» 712 fP C). Rustomjv ArdesHvr 7 
Annas<ih<& Narandas 

(1022) AIR 1922 Lah i61 (465, 466) 3 Lah 376 67 led Cas 700, Jaugal 
Singh 7 Ohulam ilukammad 

(1923) AIR 1923 Ltb 694 (694) 75 Ind Gas 743, Gopali Ham v Dewak 
Batn 

(1929) AIR 1920 Lab 679 (6S0) 117 led Gas 225, Mtah Ditla t. Jamna 
Das 

(1910) AIR 1919 Gal 837 (899) 50 lod Gas 177, Kailas Chandra 7. Bejoy 
Xanta 

(1032) AIR 1932 Cal 493 (496) 138 lod Gas 493. Jadu Kolh r Chandra 
Bhutan 

(1921) AIR 1921 Cal 179 (180), Maharajah Bahadur t Suresh Chandra 
(PJamtifi s conduct amounted to »a abandonment of the contract— 
Specific performance refused ) 

(1912) 18 Ind Gas 679 (880) (Cal) Kedar Nath Samanla 7 .Vnnu Bibi 

(1923) AIR 1923 Mad 284 (237) 46 Mad 148 72 Ind Cts 668, Abdul 

Shaker t 46duJ Babmon (Defendant not prejudiced— Delay was 
excused ) 

(1914) AIR 1914 Mad 462 (463) 23 Ind Gas 560, Sur^aprabasarayadu v 
Lahshminaranmhaeharyulu 

(1911) 17 Ind Gas 399 (400) (Mad), Abdul Khadir t Nagasarupu (Ko pre 
judico to tbe defendant — No question of delay ) 

(1916) AIR 1918 Pat 630 (G31) 44 Ind Gas 244, V< Batulan y Nirmal 
Das 

(1923) A I R 1923 Sind 50 (52) 77 lDdCas897 1C Smd L R 278, Bryroy 7 
Ahsher 

(1921) AIR 1921 Smd 197 (199) 15 Sind L R 21. Narooshanhar Pran 

Shankar y Hajumal Dhaguandas , 

(1915) A I R 1915 Mad 54G (547) 26 Ind Gas 121, Feerayya t Strayya 
4 (1914) AIR 1914 Cal 137 (140) 41 Cal 652 23 Ind Gas 214, Maradhan 

Deb Nath y Dhagabali Diti (In this case a collection of EngUsb 
deeiMons on the point will be found ) 

(1902) 30 CU 2G5 (277, 278) 7 Cal W N 229 Mohendra Nath 7 ATofi 

Prasiid (Specific performance refused though time was not of essence 
of contract ) 

(18C7) 6 Both R 2*0 (2sl), PurraySin^b T Kheer Singh (DJav amount- 
ing to negligence ) 

(I-VIO) AIR 1929 Lab 219 (251) 113 Ind Gas 110 Lekh Smjh y Dxarhi 
Nath (lAlay couriedwuh change cf condiUons— Specific performance 
should l« refused) 

(1919) AIR 1919 Lih 393 (395) 1919 Pun Be No 57 51 lod Gas 704. 

IrOchrnan Das 7 Bbarab Singh (Wbere a person allows a penod of 


Article 113 
Note 9 
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Article 113 
Note 9 


As to the defence that time was of the essence of the contract 
see the undermentioned decisions ^ 

II Part pcrfor^nance 

In those cases to which Section 53 A of the Transfer of 
Property Act applies, the defendant is entitled to take the 
plea of part performance even though his remedy of specific 
performance is barred at the date the plaintiff brought his suit 
Thus where a person enters into possession of property under a 
written contract of sale, he can set up bis rights under the 
contract in defence to a suit for possession against him, although 
a suit for the specific performance of the contract may be barred 
by limitation ® 

more than three years to elapse from the failure of the defendant to 
complete a contract of sale before bringing a suit for specific pertor 
mance of the contract the inordinate delay is sufficient to disentitle 
him to any relief ) 


(1925) AIR 1925 All 695 (601) 47 All 764 69 lod Oas 27 SmraVi Ba n 

Bam Saran v Bam DaUabk (Delay amounting to abandonmeut ol 
claim ) 

(igi3)21IndCa3 35(35)(AU) Abdul Atxtv NaraxnDat 
(1917) A I R 1917 Mads (9) 87 Ind Cas 77C Marudanayagam PiUaH 
Munuswaviy Ptlla* (27 All C78 Followed ) 

(1924) AIR 1924 Bom 282 (286) 85 Ind Cas 491 Karsaniai v aopaliai 
6 (1915) AIR 1916 P C 83 (85) 40 Bom 289 43 Ind App 26 82 Ind 0»* 
24G (P 0) Jamshed Rhodaram 7 Burjorjt Dhunjiohat 
(1925) AIR 1925 Mad 965 (966) 87 Ind Cas 652 Dkakshinavturlhy t 

Dkanakoh Ammat 

(1919) AIR 1919 Mad 644 (544) 42 Mad 802 52 Ind Cas 690 Samarapm 
Ckelliar v Sulharsana ChelHar 

(1929) AIR 1929 Nag 164 (108) 116 Ind Cas C51 25 Nag L R 110 Bairia 
krtshna v Laximxnaram 

C T1 ese cases uere decsded pnor to the enactment of Sccitoxi S3 A, Transfer 
of Property Act and are shll good law 

(1918) AIR 1918 All 211 (213 215) 43 Ind Cas C45 40 All 187 Salamal 

ttg amani r JlasAa Allah Rhart 

(1924) AIR 1924 Mad 271 (273) 46 Mad 919 76 Ind Cas 686 (F B) > 
gapatam Sugar Development Co Ltd 7 Muthuramareddi 
(1923) AIR 1925 Mad 763 (764) 83 Ind Cas 903 Avugadds Jogamma i 
Lalam Pothanna 

(1930) AIR 1930 Mail lO’l (1024) 129 Ind Cas 69 Raganna r 

Appalaraju 

(1922) A I R 1922 Bom 9 (11) 40 Bom 722 CC Ind Cas 808 Venkatesf 
Mallappa , 

(1923) A I R 1923 Bom 473 (4"8) 47 Bom C21 76 Ind Cis llS 5 fl«da 
Valjt V Dl ihcJ and Surajt at 

(19-’3) AIR 1923 Bom 150 (152) 52 Bom 307 109 Ind Cas 632 Bamapp^ 

SJamnajir TtUappa JJalajt ... 

(1921)ArB1921UppBucl0{12) 4 Upp Bur Ral 179 76 Ind Cas 

Maung PoTtar ilaung JOa Dm _ f 

(19'’3) AIR 1923 Rang 125 (12G) 11 Low Bur Rul 462 72 Ind Cu i- 

ZTaung Shue Hmon^ Maung Tt a Dyaw . 

[See atv) (1921) AIR 1924 Cal 483 (484) 76 Ind Cas 865 rifnme 
Cam 7 Pamet aran Moral ) 
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111 Equity tn Walsh V Lonsdale^ Article 113 

Section 53 k ot the Transfer of Property Act applies only Note 9 
when the contract of transfer is m tonUttg signed b> the trans 
feror it does not apply to an oral contract In such cases the 
defendant s rights under tbo contract aro, to a limited extent, 
protected by the equitable principle stated In Walsh v Lonsdale ^ 

That principle may ba stated thus Where the transferor agrees 
to transfer land, and the transferee goes into possession, and 
the agreement is one ot which specific performance would be 
granted, the parties to the agreement have the same legal tights 
as between themselves and are snbioct to the same legal liabili* 
ties as if the transfer has been completed m the eye of law ® 

In Artff V Jadiinath ® the I*nv> Council has laid down that 
this principle has no application whore the defendant s right to 
sue for specific performance of the contract was barred at the 
date of the plaintiff s suit to ovict him 
Illusiration 

In 1913, A orally agreed to grant a permanent lease of land 
to B B entered into possession of the land and erected struc 
tures thereon to the knowledge of A Ko lease deed was executed 
To a request from B A, la 1918 refused to grant him the lease 
Not having sued for the specific performance, B s right to sue 
became barred m 1021 In 1923 A brought a suit for possession 
It was held by the Privy Council that the principle of ir alsh v 
Lonsdal^ did not protect B and that A was entitled to a decree 


1 14,* For the 
roscission of a| 
contract. I 


Three years 


When the facts 
entitling tho plain- 
tiff to have the 
contract rescinded 
first become known 
to him 


<1 Act of 1677, Article 114 

Same as above 


7 118S21 52 L J Cb 2 14) L R 21 Ch D 9 81 W R (Ens) 100 4C L T 653 

8 Sss Mulla s Transfer of Property Act 1933 Edition Pages 242 215 

9 (1931) AIR1931P 0 79 (82) 6S Ind App 91 53 Cal 1235 131 ind Cas 

702 (P C) 

10 (1931) AIR 1931 P C "9 (82) 131 Ind Cas 7C2 53 Ind App 91 63 Cal 

1235 (PC) Artff y JadunaV 

(1932) AIR 1932 Siud 42 (40 43) 189 Ind Cas 3S3 25 Smd L R 433 

iluhammad Tahir T ilianPirtaj 

[S« (1933) AIR 1933 P C 29 (32) 141 Ind Cas 209 CO Cal 930 CO 
Ind App 297 (PC) Cn»Ti»n6ho,/ «# Co ▼ E 4 Crrrf ] 

(Sm also the fdUcnctng taset 


Artiole Us 


Dhagat r 

(lO^l) A I R lO’l Rang 211 (21C) 2 Rang 2>5 SllcdCai 

85" (1 R) A/asirp 3/iut Tan T A/a Z>arj ] 
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FOB BESCISSION OP CONTRACT 


Article 
Note 1 


Synopsis 

1. Scope of the Article. 

2. Starting point. 


1, Scope of the Article. — This Article refers to suits under 
Section 35 of the Specific Relief Act, 1877, which provides that any 
person interested in ft contract may sue to have it rescinded, and 
such rescission may be adjudged by the Court in any of the following 
cases, namely — 

1 Where the contract is voidable or terminable by the plaintiff . 

2 Where the contract is unlawful for causes not apparent on 

its face, and tbe defendant is more to blame than the 
plaintiff , 

3 Where a decree for specific performance of a contract of 

or of a contract to take a lease, has been made, and tbe 
purchaser or lessee makes default m payment of the pur 
chase money or other sums which tbe Court has ordered 
him to pay 

A rescission of a contract implies that the contract has not yet 
been performed ^ Further, a rescission of a contract con only be m 
between the promisor and the promisee A suit by a third patty 0 
therefore to have an instrument between d and S cancelled or set 
aside IS not one for tbo rescission of any contract and is not gorernefl 
by this Article * 

A suit hr tbe dtssoJattoa of a partnership® or a suit by a rever. 
sionor for recovery of property from the alienee from a widow 
not one for the rescission of any contract and is not within this 
Article 

^ Act of 1671, Article 114 
Coluoina one and (wo, same as above 
Column three was ^Vten the contract is executed by the plaintiH 


Act of 1859 

No correspondiQS provision 




Article Hi — Note 1 

J Sec 8cction 04 of tbe Contract Act 

2 (1691) 3 All 8IG (819) 1881 AU W N 95. rras>id ' 

Frasad n , w isd 

(1919) A I R 1919 Low Bor 53 (54) 50IodCasS21 9Low Bur Rul r<o * • 
Ma N}/t Mti y Aunu SXyat . 

S (1923) AIR 1929 Jlsng ICO (1C2) 110 Ind Cas 819 G Bang 1!>9, A J>- 

ratni/y C Jcho 

4 (1832) 1832 r«D Re No Hl.iJiirfdnv Khan 



ron nn«:cissioN or coMnACx 


15G1 


'Khcre ft gift tciuma\lc on failuro of the donco to Article il4 
fulfil certain condition^ and on fniluro of such conditions the donor Kotes 

sues for rcco\er> of the propcrti, it has been held that this Article ^”2 

docs not arriy * 

2 Starling point — Under Article 111 of the. Act of 1871 
timo ran from the dale ivhcn the contract teas ciecuted hj the 
plaintiff Under Article IH of the Act of 1877 ns well as under 
this Article time runs from the date when the facts entitling the 
plaintiff to have the contract rescinded /r5t become known to him 
W hero in a suit for rescission of contract of insurance on tho ground 
of fraudulent misrepresentation it was found that tho plaintiff kneto 
all tho facts which would entitle him to sue for rosci&non oarher 
than tho time when ho octuallj ascertained their proper construe 
tion it was held that time ran from tho earlier date when ho knew 
tho facts and not from the later date when ho actual]^ ascertained 
their proper construction ^ 


115 / For 
compensation for 
the breach of any 
contract, express 
or implied, not in 
■writing registered 
and not herein 
specially provided 
for 


When the contract 
IB broken, or 
(where there are 
successive breaches) 
■when the breach in 
respect of ■which 
the suit IS institu- 
ted occurs, or 
(where the bronoh 
13 continuing) 
■when it ceases 


Three years 


Atifale US 


:|t Act of 1877, AtUcle llS 
Sume ds sbore 


Act cf 1871, Article IlS 


115 — For the breach ol any 
contract express or «ntl ed 
not m wntiog registered and 
not herein specially provided 
lor 


Three years 


When the contract is broken 
or (nbere there are socoes- 
sive breaches) when the 
breach sued for occurs or 
(where the breach is con 
tinoiog) when it ceases 


Act of 1859 Section 1 clause 9 
For the breach of any contract— the period of three years from the 
time when the breach of contract in respect of which the suit is brought 

first took place nnlcss there is a contract in writing signed by the party 

to be bound thereby or by his duly authorized agent '■ 


5 (1932) Ind Kul 1932 Lah 645 (646) Budku r 
held to apply ) 


Note 2 


Tff Banjro 


(Article 143 was 


1 (1905 06) 54 W R (Eng) D gest page 86 (6 ) 9* Ii T 756 22 T L B 
Jfolloy T Afultml Beserie Life Jnmratue Co 
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Article 116 
Hotel 


Synopsis 

1. Scope and applicability of the Article. 

2. "Not in writing registered.” 

3. "Compensation for the breach of any contract.” 

9. Implied contract. 

6. Suit to recover arrears of malikana. 

6. Suit by judgment-debtor for compensation against 

the decree-holder for failure to certify payment 
made out of Court. 

7. Suit for compensation for wrongful dismissai from 

service. 

8. Claim by liquidator against the directors of a limited 

company under Section 235 of the Companies Act, 
1913. 

9. Suit for commission by a broker. 

10. Suit for recovery of money against a del credere 

agent. 

11. Suit based upon on an award by arbitrators. 

12. Suit based upon a compromise decree. 

13. Claim for use and occupation. 

14. Claim for interest by way of compensation. 

15. Other suits falllug under this Article. 

16. Starting point of limitation— General. 

17. Continuing breach. 

18. Successive breaches of contract. 

Other Topics 

Adjustmeot of accounts — Suit on See Note 3, Pts 4, 6 > Note 1, 

Article 116 and this Article — DiSerence . .. See Note 1, Ft* ",3, 

Conditions for applicability of the Article . ^ ® . 

Doctor’s fee — Suit for recoTcry of . See Note 4, P 

Suit against surety ... ... ... Bee Note 3, Pt 


1. Scope and applicability of the Article. — ja 
residuary Article applying to all actions cx contractu not spww > 
provided for otherwiso* The diGTerence between Article 
this Article is that the former applies only to contracts in 
registered, whereas this Article applies to oral contracts as a _ 


Article 116 — Note 1 

1 (1922) AIR 1922 Lah 19S (200) 2 Lah 376 CG Ind Gas 490 (F B). 

tntd Ghaitla r Stra) Ud Dm 

(1930) AIR 1930 Oudb 895 (897) 126 Ind Oas 682 6 Luck 60. C/iaiurff 
r Shahiadt ^ 

2 (1884) 10 Oal 1033 (1035) Itameshtear ifandat v Hoin Chand Tlai/ IW* 

s Tctbal contract to repay ) ... t 

(1833) 1833 Pun Be No 20 (pago 61) Haldeo SingH v inicby 

sum of monej alleged to to doe on an or/il agreement ente 
the parties after accoonts had teen stated ) 



ron coMrrNS\Tios ron nnrAcii of costract 15G3 


contracts which arc in writing \ ut not rcgistcrcil * 

In enter that this Article tnaj a) plj tho following conditions 
mu-st l>o fulfllcd 

1 The suit must l>e founded ujon contract 

Where tho suit IS not founlcd U|)On contract I ctwcon tho 
parties 1 ut upon tort such as a suit to rccorcr damages for tho 
wrongful uso of wdter from a lanl 1»elonging to tho ilaintiCf* 
this \rticlo has no anlication 

In J?ama Scsha]/ifa a Colton Press* tho question arose as 
to whether a suit for rccQ\eri of dtMdcnd which had accrued 
m faiour of a share holder m a limited comian) was a suit 
for tho breach of a contract within tho meaning of this Articlo 
Coutts Trotter C J who delivered tho leading judgment of tho 
Full Bench in that case obsericd ns folio vs 

Wo think that this debt created bj tho dMlaration whether 
in certain circumstances and for certain jurj^oses it migl t bo 
regarded as a contract is not a contract such as ua* contevi 
plated and enitsagcd by Article 215 oi tho Limitation Act 

It seems to mo clumsy bejond anything that is legitimate 
to allow tho claims of a sbaro holder for his dividend to bo 
regarded as aptlj described com] ensation for breach of contract 
express or implied 

In other words this Article presupposes the existence of a 
contract * and where tho suit is not one seeking to enforce a 
contractual liability or obligation but a statutory liahhty the 
Article has no apiliestioo Thus a suit to recover the license 
fees assessed bj the Municipal Committco under Section 160 
of the Bibar Municipal Act 7 of 1922 m respect of a platform 
erected bj the defendant for his holding is a suit to enforce the 
obligation imposed by tho Act and does not fall witbm the 
purview of this Article but falls under Article 120 ^ 

3 (1902) 25 Mad 55 (99) 11 Slad L Joar 318 Stfl achala Naxker t Varada 
Ckartar 

(1902) 1 Cal L Jour 211 (219) Sfati Lai Bose v Amtn Chand 
(1932) AIR 1932 Cal 65 (6C) 53 Cal 930 133 lod Gas 179 Aj t Kumar 
Basu T Chairman of the Comm ssumers of Dacca Hun c pal ty 
(1870) 5 Mad II C R C8 (69) TenTsatachalam v Mala Kas yadu 


[See also (1933) AIR 1933 6 nd 4S (43) 1 3 lad Cas C78 LarXana 
Mun e pal ty Y Ealoov al Pa noo nal (A su t for recorery of 
term nal tax Is governed by Article 120 and not by Art cle 115 )] 


Article 118 
Note 1 
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Article liS 
Note 1 


2 Tlioe should be a breach of the contract 

The very basis of a suit contemplated by this Article is that 
the contract has been broken, and is no longer in existence 
and, in this respect, it differs from Article 97, which applies to 
a case where the plaintiff alleges that the contract is still good 
and subsisting and an event contemplated by the contracting 
parties has happened ® Thus m a case where all that was 
alleged was that the parties had to look into the accounts of 
each other to ascertain as to who made the larger profit so that 
the party who made the larger piofit might pay over a portion 
of the same to the other in order to equalise the profits and a 
suit for accounts was brought for that purpose, it was held that 
there was no question of any breach of contract or compensation 
pajablo for such breach, and that therefore this Article had no 
application ® 


3 The relief claimed tn the suit must be compensation 

Tot the meaning of the term “compensation , see Note 6 
to Article 116 tnfra 

4 The must not be specially provided for by any other 
provision of the Act 

Where the suit, though it is one for compensation for breach 
oE a contract, falls under some other Article of the Act, this 
Article has no application In this respect also this Article 
differs fiom Article 116 wherein the words "and not herein 
specially provided for do not occur Thus this Article does no 
apply to a suit for accounts by the princin al against the age^ 

8 (1931) AIR 1934 Pat 148 (149) 150 iDd Cas 976 13 Pat 192 Lalji Singh 

V HamTttp Stnyk 

9 (1927) AIR 1927 Mad 775 (776) Dkatanaraydna V £oUa Venhayya 

10 (1937) AIR 1937 Oal 587 (592) 1 1, R (1937) 2 Cal 631 173 lod Cas 510 
IfitnjJj* Allauddiit Ahamed Choudhury v Tomuuddin Akamea 
(1934) AIR 1934 AD 120 (126) 147 Ind Cas 295 Abdul Am f Ml!, 
Ullah (Suit by plaiotiff dealer in wood against defendant wo 
sawing business to rccoTcr money lent less valne of work do 
defendant falls under Article 57 ) 

(1680) 5 Cal 830 (832) C Cal I, R 355 Johim Zlahton ▼ r*,# 

LuKee (Smtto rccorer money deposited with the 
understanding that it should be returned in a certain event is go 
by Article 62 ) - 

(1931) AIR 1931 Lah 309 (310) 130 Ind Cas 574 Bhima 2fal f y 
Bahmal Ullah (Smt to recover balance of price of car sold a 
Tcrcd to defendant and for damages for breach of contract^ 
Article 62 applies ) 

(1911) 12 Ind Cas 616 (616) (Lah) Dkarm Sivgh -v Ah Herd Khan I 

for recovery of amount under a bond Article 68 applies ) . 

re /Nfin-Wa Xrt 41 *•’ 

of8f»i^ 

' ■ and not 


viUjLieb^ biurl^u) Sa/id 

(1921) 05 Ind Cas 812 (813) (Pat) VnWum Prasad Smgh v 

Jiarayan Prasad Sahat _ tnohan 

(1600) 9 Suth W B 193 (195) Bong L R Sup \ol 9W Ucle 

Jloldar^ JIahadsb halee (Suit for price of goods soia 

sale )J 
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arising out of breach of tho contract of agones’* or to a suit 
for compensation ogainst a earner for non delivers of goods,’* 
because Articles 89 and 31 resi>cctivels aro specific proMsions for 
fiuch suits Where, bowe\er, the other Articles do not specifi. 
call) appls, this Article being a rcsidnars Article will appis On 
this principle, a suit against tho earner for mt$ delnery of goods 
as distinguished from non delircrj provided for b> Article 31,’* 
or a suit against tho carrier claiming damages where tho earner 
companj has deUtered tho goods to tho consignee hut realised 
from him tho value of the goods delis crc<l because of hts failuro 
to produce tho bill of lading in time,'* lia\o been bold to bo suits 
falling neder this Article 

2. “Not In writing registered.** — In tho case cited below,* it 
was obsersed bj Marten, C J , of tho High Court of Bombay, that 
this Article does not apply to a caso wlioro tho contract is partlj/ 
m writing which is registered and i>artly in writing which is not 
registered 

3. “Compensation for the breach of any contract.” — Tho 
term “compensation used in this Article does not connote a claim to 

H (1925) A I R1925 Pat 49i (405) 89 lod Cas 275 4 Pat 289 Jogntdra 
Narayanf Ckxna^ Muhammad Sarcar 
(igiC)AIB191GC3lC80(C32) SOIodCasCO? 43 Cal 248 J/aiAunKlAdn 
Sen ▼ Itahhal Chandra Dat 

” - - 1 ^ - t ” Va Lai 

anager 


(1922) A I B 1922 Cal SS5 (35C) 49 Cal 230 C8 lod Caa S63, Pran Pam 
Mookerjte r Ja^dtsh Nalh Pay 

(1919) AIK 1919 Cal 458 (460) 53 lad Cas 075 Dhahatar\n% Debt y Sheikh 
Bahadur Sarkar 

(191C) A I B 191C Mad 231 (283) 89 Mad 876 26 Ind Cas 740, Venkata 
challam Chetly y harayanan Chelly 

(See however (1917) AIR 1917 Cal 1S6 (156) 40 Ind Cas 359 Kes7i0 
Prasad Singh v Sariran Lol (Suit for recovery of money 
found due on adjustmeot of accounts by agent is governed by 
Article 64 or Article 115 ] 

12 (1902) 2G Bom 5G2 (570) 4 Bom L R 447 Jlajee Ajam v Bombay d Persia 
Steam Aatijalton Co 

(1909) 3 Ind Cas 469 (469) (Cal) Indian Ceneral Naiigatxonand BailirayCo 
Ltd V Nanda Lai Banth (In view of the amendment of Article 31 
by Act 10 of 1899 this Article has no application ) 

(1925) AIR 1925 Pat 727 (728) 5 Pat 106 90 Ind Cas 374 B N By Co 
Ltd T Hamir Mull Chagan Mull 

(1925) AIR 1925 Pat 611 (612) 4^ 482 89 Ind Cas G72, £ I Ry Co 
V Sagar Mull 
See also Note 7 to Article 81 

13 (1913) 19 Ind Cas 477 (478) (Lah) Fakir Chand v Secretary of State 

14 (1910) 8 Ind Cas 882 (SS2) (Slad) Kothandarama Chetty v PrtfisA India 

Steam Nnigation Co Ltd 

Note 2 

1 (1930) AIR 1930 Bom 572 (584) 54 Bom 226 127 Ind Cas 305 Gottnd 
Narayan v Panganalh Gopal 

[See also (1937) AIR 1937 Fat 293 (301) 168 Ind Cas 780 Penm 
su^r Locomoftie Co Ltd v H Langham Peed etc (Follow* 
ing A I R 1930 Bom 572) ) 


Article 115 
Notes 
1—3 
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Article 116 unliquidated damages, but includes a claim for the recovery of a sum 

Note 3 certain ^ (For a full discussion as regards the meaning of the term 

"compensation,' see Note 6 to Article 116 infra ) 

The following suits for the recotery of a snm certain haie been 
held to be snits for compensation for the breach of a contract lotthn 
the meaning of this Article — 

1 A suit to enforce the liability of a surety who has guaranteed 
the payment of the amount borrowed by a debtor e g under a 
promissory note * The fact that the contract between the debtor 
and the creditor is in writing registered does not make Article 
116 applicable where the contract of suretyship is in writing but 
not registered The liability of the surety though arising on the 
same transaction is a distinct and sepaiate liability, there being 
two different contracts* 

2 A suit on a hatckilta stamped and signed by the debtor 
containing a statement of adjustment of accounts and consisting 
in itself an unqualified promise to pay the amount found due 
on the adjustment * 

3 A suit on adjusted accounts of a partnership which entitles the 
plaintiff to claim that sum by virtue of that adjustment ” 

4 A suit to enforce a contract embodying a promiso to pay a 
time barred debt ® 

6 A contracted with D to supply goods and render other catering 
services for payment After the contract was broken by A, 0 
purchased m court sale the debt due by B to ^4 on account of 


(1910) 

(1917) 


2 (1931) 
(1918) 


3 (1919) 

4 (1923) 


Note 3 

A I B 1922 Lah 198 (200) 66 lad Gas 490 2 Lah 3T6 (F P) 
Mahomed Ohasttav Skirajuddxn 

8 Ind Gas 788 (789) (Cal) Ntslanm JDebi v Chandi Dan Deb\ 

AIR 1917 Cal 154 (166) 39 lad Gas 205 Skree Nath Boy v Feary 
Mohan 

[5e« al$o (1936) A I B 1936 Mad 785 (788) 165 lad Gas 301 (F W 
Official Amgnee y V A Kuppnsamy Ifaxdu (Origioa 
jnyable by mstaIincnts-~Dcbt subwquontly comprised m P 
missory note payable on demand— Buit on promissory 
time barred — Plaint held can bo ameadod bo as to < 

on basis of original debt — Suit brought within three l/c 
latl payment of tnstalme »< is m time }] . 

A I E 1931 Lah C91 (693) 132 Ind Gas 590 13 Lah 240 -Diyaw ^ 

» Bandu Shah Dev Baj (Letter of guarantee executed by so } 

AIR 1918 Csl 707 (709 711) 44 Gal 978 39 Ind Gas 705 Brujen 
Kuhore Boy v Jltndttathan Co operatxie Insurance Society Li 
Aini919C»IG36(C37) 53 1 G 999 Cl aru Chandra ■r 
AIR 1923 Cal 678 (579) 76 Ind Gas C03 Sari/un Mandalm 

Feradoiil Bhalun .-n 

147 Ind Cfls 432 
esu'o cl 

stullah 
Jiharai 


6 (1933) AIR 1933 Sind 824 (325) 37 Bind L R S 


C (1932) A I R 1932 Lah 212 (214) 13 Lah 448 135 lad CaS 673 

halional Bank Did ▼ Dtshan Lot 
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tlic goods supplied and services rendered lij the hltcr. A suit 
for recovers of the dell b> C was held to fall under tins Article ^ 

C A suit bj the liquidator of a limited corapanj against a share 
bolder for rocoverj of monoj duo in respect of certain calls on 
shares not fullj paid up Limitation has !»cen held to start m 
such a caso not from date of default in pa) ing tho calls, hut from 
the date of tho forfeiture of tlio shares b> tho directors of tho 
compan), on the ground that, upon forfeiture, tho shareholder 
ceases to bo a member of tho compan) but with rcfcrcnco to 
the unpaid calls ho becomes a debtor to tho companj, and tho 
company gets a fresh cause of action to sue for tho debt from 
the date of forfeiture * 

7. A suit to recover advance paid b) tho plaintiff to tho defendant 
on tho latter ’s promi«o to ciiccuto a lease, tho defendant having 
resiled from his promise,* 

8 A suit by the lessor against tho lessee for breach of contract 
on tbo part of tho latter m not paying e portion of tho rent 
to tho superior landlord’® or to tho creditor of tho lessor” as 
undertaken 

9 A suit to recover a sum of money paid as adianco rent for a 
certain motisa, which had been farmed out to the plaintilT but 
of which the plaintiff could not get possession ” 

10 A suit to recover tho amount |>a>able b) tho defendant for 
breach of on agreement under which he ^^a3 bound to pay a 
share of the pr^ucc to the plaintiff anouall) ” 

11 A suit to recover the difference m value between the sums 
alleged to have been advanced on a writtoo contract for tbo 
supply of kankar and tho value of kankar alleged to have 
been delivered ” 

12 A suit to recover moneys invested on "ihavanai ' transactions, 
common among the Nattukottai Chettics of Madras Presidency, 

7 (1035) AIR 1035 Lab 222 (224) Uahomed Dalhsh Ha fit Qudrat Ullah 

Sons T il(]traiptn<ii Club Ltd (LimiUtion starts from dite Trhen A 

ceased to perform his contract by leaving the services of B } 

8 (1032) AIR 1032 All 312 (343) 54 All 541 140 Ind Cas 502 Bishambar 

2fath V Agra EUctrte Stores Ltd (Follomng AIR 1025 Bom 821 } 
(1028) A I B 1929 Bom 252 (253 255 257) 110 Ind Cas 83 52 Bom 477, 

Hfnrtsuhfi&iiat V Suryapur Mills Co Ltd 

9 (1035) AIR 1035 All 760 (760) 155 Ind Cas 1092 Abdul Shakur Khan v 

Itajendra Kuhore 


ar 

t— 


12 (1873) 10SuthWR 244 (215) Brooke r Gibbon 

13 (1024)AIR 1024 Lab 140 (151) 72 Ind Cas 480, It offs v Kkuda Bakhsh 

14 (1883) 1883 Pun Re J7o 22 p 64 (67) Seth Edutji Byramjee v Arjan Das. 


Article 115- 
Note 3 
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Article IIS 
Notes 
3—4 


where the sum is payable without demand after the expiry of a 
fixed period 


4. Implied contract. — The Article contemplates suits founded 
upon a breach of an express as well as an imphed contract The 
following are instances of suits based upon implied contract falling 
under this Article 


1 A suit by a medical practitioner for the recovery of fees due to 
him for attendance on the patient In such a case, there is an 
implied contract to pay the fee on each day of the visit by the 
practitioner, and there is a breach of the contract by reason of 
non payment If the practitioner demands the fee and the 
patient promises to pay the same promptly and fails to do so, 
there is a breach at least on the last date of the attendance 

2 A suit to recover, by way of compensation, the sums expended 
by the family of the plaintiff on the occasion of the marriage 
of the plaintiff’s deceased brother, from the defendant who had 
re married the widow of the deceased brother, basing the 
upon a custom prevailing among the Jats, to which the parties 
belonged It was held that there being an implied obligftho“ 
m the nature of a contract on the part of the defendant to 
recoup the first mariiage expenses, the suit was governed by 
this Article * 

3 A suit to recover tbo charges for repairs done hj the plamtin 
to the defendant’s bungalow at the latter’s direction without an 
express agreement as to payment ’ 

4 A suit by the owner of certain lands against the Municipa 
Committee claiming compensation for the use of his lands J 
the Municipality for cattle fair There is an implied contrac 
on the part of the Municipal Committee to pay compensation 
to the owner * 


(1917) AIR 1917 Mad 1 (2) 43 Ind Cas 972, Zlvlhtah CheUtar t F-i’"* 
nathan Chettuir . _ 

(1919) AIR 1919 Mad 14C (149, 150) 52 Ind Cas 456 A»n(i7nal0‘ Cl ettS 
Annamala% Chetly _ 

(1917) AIR 1917 Mad 1000 (1007) 42 Ind Cas 673, Vellayappa ChitCtar 


Unnamalat Aeht 

[But see (1917) AIR 19X7 Low Bur 109 (110) 8 Low Bur Rul 5 
36 Ind Cas 497, Annamaiax Chettv ▼ Lutchman Chtliy U 
that Article 67 and not Articles CO and 115 applies 
brought on thavana* account ] 


Note 4 

1 (1931) A IR 1931 AH 752 (763) 133 Ind Cas 637 , Baroda /Toni t our 

0/ Wards „ riueltr 

(1870) 13 Suth W R 96 (97). Huns Chunder Surmak v Drojonath o/ia 
butty 

2 (1831) 3 All 885 (387) 1881 All W N 7, Modda sr j pmb 

3 {18"2) 9 Bom II C R 280 (281) Nan Cnnrsh Datar v iTuhammad * 

4 (1938) A I R 1938 Lah 267 (268) HTunxeipalCcmmitUe 

Rom {Held JimitaUon had not commenced to run .till 

inltu« hid not refn<ed compensation to tho defendant 
considering the question ) 
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5 A find 71 aro jointlj interwtwl in rcdeeminB a mortgage A alone 
files a suit for redemption an 1 redeems Iho mortgage A suit b> 
A against B for tlio rocoverj of tho costs of litigation and the 
redemption moncj is one goaerned bj this Article as being 
based upon an imilied contract • 

G A suit claiming compensation for tho aubsulenee of a tank It 
has been held that tho action is ono based on tho implied 
covenant running svith the land that tho surface owner has 
got tho inherent right of sujport for tho underground water, 
that it IS not a wrong which is independent of contract and 
therefore goierncd hj tins Article® 

7 In tho undermentioned cases’ it was hold that a suit by tho 
principal against tho heirs of tho deceased agent for recoverj 
of sums duo by tho agent was governed by this Articlo on tho 
ground that tho liability of tho heirs arose out of an implied 
obligation to pa> tho sums duo to tho principal from out of 
the estate of tho deceased agent m their hands 
For other instances of suits based upon an implied contract, 
see tho undermentioned cases ® 

5 Suit to recover arrears of mallkana — A suit for tho 
recover} of arrears of tnumana, whore the plamtiil docs not seek 
to enforce the charge on the land, is governed by this Article The 
claim for mahkana is one arising out of a quest contract and is 
withm the purview of this Article ‘ 

6 Suit by judgment.debtor for compensation against the 
deoree.holder for failure to certify payment made out of 
Court — ^ hero a decree holder fails to give credit to a payment 
made by the judgment debtor towards tho decree out of Court a suit 

5 {19'’2} AIR 1322 Cal "0 (80) 70 Ind Cas 280 Shatk Jamal v Sfta»fcft 
Chand (Limitatioa starts from date of payment for the mortgage ) 

C (10‘’9}AlR 1929Pat 245 (240 247) 8 Pat 776 120 Ind Cas C26 Jojan 
noth ilaruan t halt Da$ Bah<* {Ileld also that tho period of three 
years comitienccd from the dale vhen the xnjurji was caused ) 

7 (1912) 16 Ind Cas 414 (416) (Cal) Jkajiajhannessa Bibee t Bama Su7idar\ 

Choudhurant 

(1912) 16 Ind Cas 742 (744 745) (Cal) Kumeda Charan Bala T Asutosh 
Ckatlopadkya 

(1923) A I B 1923 Fat 259 (264) 71 Ind Cas 916 itamej^war Singh v 
Narendranath Dal 

8 (1919) AIR 1919 Pat 395 (396) 51 Ind Cas 733 Attaniaram Bohidar v 

Oaneshram Bohtdar (A suit by some of the proprietors of a Tillage for 
profits against the lambardar and acconnt of the Tillage is governed 
by Article 115 ) 

(1910) 6 Ind Cas 290 (290) (Mad) Kufh Ah t Elychan {Held a suit for a 
breach of the covenant for quiet enjoyment should bo brought within 
three years of the breach nnder Article 115 ) 

(1864 65) 2 Wad H C R 21 (22) Penuhalh Subkarama Eeddi v Bhimaraju 
Bamayya (Money received 1^ vakil — Payment of same to agent of 
client — Kon payment of money by agent to client Payment over 
again by vakil to client under order of Court— Suit by vakil to 
recover amount paid ) 

Note 5 

1 (1906) S3 Cal 993 (1000) KallarBoys Ganga Perihad Singh 


Article IIS 
Notes 
4-6 


Lim 99 
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Lrticle 115 by the judgment debtor for recovery of that amount is a suit for 
Notes compensation for the breach of the implied promise on the part of 

6 — 7 the decree-holder to certify the payment to the Court Such a suit 

IS governed by this Article ^ The starting point of limitation m such 
suits IS the data of the filing of the execution petition by the decrea 
bolder without giving credit to the payment ® In the case cited 
below,* it has been held by the High Court of Madras that every 
successive execution apphcation by the decree holder without regard 
to the payment for the decree amounts to a successite breach, and 
each application gives rise to a fresh causa of action for the judgment 
debtor to file the suit 

7. Suit for compensation for wrongful dismissal from 
service. — A suit claimmg comiiensation by a person alleging to be 
wrongfully dismissed either from Government service^ or municipal 
service,* falls under this Article, as the wrongful dismissal amounts 
to the breach of contract of service The starting point of hmitaticn 
for such a suit is the date of dismissal from service * 

(1912) 16 Ind Cason (918) (Cal) iSohamaya Protad Sxngh v Bam K\ela 
wan S-^ngh (PUiDtiSs are eotitled to damages upon each annual sum 
in arrear only for three years antecedent to the suit ) 

Note 6 

1 (1882) 5 5Iad 897 (400) 6 Ind Jor 633 (F B), Y%Taraghai<i Beid\ r 
Subbakka 

(1892) 1892 Pun Re No 79 page 231 (283), Gonpal v Knpa Rxm 

r «*■ 

^ , res 

• , :n» 

Anni 

(1913) 21 Ind Cas 557 (558) (Lab) Ml Jamna v Sell Ram ^ ^ 


3 (1919) AIR 1919 Mad 773 (775) 48 lad Gas 810 Gopaloswamt 

\nmMafuar Articl (Rsyincnt in 2907— First execution 
decree holder in 1910 and second execution petition in iJi 
limitation starts from data of second execution petition ) 


Note 7 


Girdhan Lai v 
who '«•«* dissns^ «« 

lad Cas 8^0 U 


jfHntCt 

trjif ^ 
38 to a 


raxa! 


S (1934) A I R 1934 Rang JU (112) 12 Rang 124 151 Ind Ui b-W 
V SecreUiry of Slate 
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8. Claim by a liquidator against the directors of a limited 
company under Section 235 of the Companies Act, 1613. — 
Sec Note G to Article 3G, ante 

6. Suit for commission by a broker. — A suit for commission 
by a broker is one for compensation for breach of a contract within 
the meaning of this Article The addition of a prayer for an account 
in such a suit docs not alter its character as tho account is merely 
ancillary to tho mam relief of compensation ' 

10. Suit for recovery of money against a del credere agent. 
— \ suit against a del credere agent for recovery of the price of 
goods sold by him and not paid by tho purchasers, was held by the 
Judicial Committee not to bo a suit for rocovery of debt but one for 
compensation for a breach of contract * It was observed by their 
Lordships that 

Tho real debtors for tho prico of tho goods sold aro the 
purchasers of the goods, and the broker is only sued upon his 
collateral undertaking that in consideration of tho commission 
paid to him, ho will pay tho prtco of tho goods if tho purchaser 
fails to do 60 An action on such an undertaking is an action on 
an express contract, and the sums which can bo recovered under 
it aro damages for breach of contract ' 

11. Suit based upon an award by arbitrators — An award 
of arbitrators does not ordinarily ovidcoco a contract between 
the parties, and a suit to enforce a term of the award is governed 
by Article 120, and not by this Articio * 'Whore however tho award 
was signed by the parties making tho roforeneo it was bold m tho 
undermentioned case^ that the award became merged into a new 
contract between the parties and the claim based upon such an 
award was hold to bo governed by this Article A contrary view has 
been held in the cases noted below ’ 

(1937) AIR 1037 Lah 2'’G (228) 159 Ind Cas 1107 O.rdTiar* Lai v Secre 
tary of Slate 

Note 9 

1 (1917) AIR 1917 All 4C6 (46S) 3G lod Cas 371 89 All 81 Suzhyl Chandra 
Daz V Gaurt Shankar 

(1917) AIR 1917 Lah 22 (23) 42 Ind Cas 2 UUam Smgh v Firm Ram 
Kanwar 

also (1921) CO Ind Cas 727 (72S) (Lah) Chand v Khuda 

Bakhsh 1 

Note 10 

1(1671)’"'' t,. ,o - - 15 3 Bar 

• e V Woon 


Note 11 

1 (1929) A I R 1929 Sind 168 (169) 117 Ind Cas 153 23 Bind LR 417 Khub 

chand Bhikchand V Jethanand Santdaz 

2 (1912) 16 Ind Cas 801 (806) 1913 Poo Re No Hardhian Singh v Delhi 

Cloth and General iltlls Co Ltd 

3 (1916) AIR 1916 Lah 163 (164) 32 Ind Cas B3 1915 Pun Re No 102 

llarbhaj Ual v Fitran Chand 


Article 116 
Notes 
8-11 
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Article 118 
Notes 
12—19 


12. Suit based upon a compromise decree. — Where & suit is 
filed to enforce a term m an unregistered deed of compromise entered 
into between the parties, which has been subsequently embodied in a 
decree of Court, the question arises as to whether the suit is one for 
breach of a contract between the parties, or for breach of a term 
imposed by a decree of Court The High Court of Patna^ applying 
the maxim laid doun by Sir I/awrence Jenkins, 0 J , m Ktisadhaj 
Bkakta V Broja Mohan,^ that ‘‘a contract of parties is nonethe- 
less a contract becattse there is superadded to it the command of 
the Judge,” has held that such a suit is governed by this Article 
The High Court of Calcutta^ has also held on the same principle 
that a suit by a widow to recover arrears of maintenance under 
a compromise decree is governed by this Article, as being a claim 
based upon contract In the case cited below,® the High Court of 
Madras has however held that this Article does not apply to a suit 
based upon a compromise decree. But in that case there was a 
variance between the terms of the compromise between the parties 
and the decree of Court, and it was held that it was the decree 
which governed the relations between the parties Further, tbs 
observations of Srinivasa Aijangar, J , that "No doubt a compromise 
decree has got the features and characteristics both of a compromise 
and a decree, and the question really is whether the suit is based on 
the declarations contained m a previous decree and should therefore 
appropriately be called a suit upon a decree, or a suit on the contrac 
contained m the compromise," appear to contemplate a suit baseu 
upon the compromise ajiart from on© founded upon the decree 

13. Claim for use and occupation. — A claim for use and 
occupation has been held to fall under this Article as amountinS 
the breach of an implied contract * 

See also Notes to Article 120, tnfra 

14. Claim for interest by way of compensation. — 
one of several co mortgagors redeems the property mortgaged n 
files a suit for contribution of the amount paid for redemp w 
claiming also interest, it has been held that the claim for 
sustainable as being one for compensation for breach of the imr _ 

(1929) A I n 2929 8id3 1G9 (160) 117 lad Ca» J53 23 Sind L R 417, 
cliaisd BhiJsehand t Jethanand Sanldas 

Note 12 Q* 

1 (1024) AIR 1021 Pat 231 (232) 81 Ind Cas 293 2 Pat 740, Smith A ^ 

nal Tru$tee of Bengal (Suit to recover royalty payable 
compromiw decree ) , c-.^n 

(1031) \ I R 1934 Pat 7 (9) 12 Pat 792 J48 Ind Cas 375. C/c/wl ^ 

^arain Stngh v ChhaAaun ZmU 

la(191C)AIR1910Cal816(an) 43 Cal 217 31 Ind Cas 13 

2 (1015) AIR 1913 Cal 650 (552) 2C Ind Cas 930, Narendra Chandra U 

V Ualini S»nd<in Ddn. 

D (1925) A I R 1925 Mad 12C0 (12G2, 12C4) 91 Ind Cai 833. Arti'i" 

Chtthar'i lUtja Bajeneara Stthuj^tht 

Note 13 

1 (1910) G Ind Cas 7CG(tC9) (Mad), TAimmn 
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contract on tlio part of tho co mortgagors to recoup tho money paid 
for the mortgage including all loss and damage Tho claim for 
interest has been held to bo governed by this Article.* 

15. Other suits falling under this Article. — Tho following 
suits have also been held to bo governed by this Article 

l.Suit based upon an unregistered tlrarnamah, by which tho 
defendant ivas to admit tho plamtifT, lits utcrino brother, to a 
sharo of his adoptive father's property in consideration of an 
undertaking bj tho plamtld (subsequently carried out) to admit 
tho defendant to a share in his natural father’s estate * 

2 Suit b> plaintiffs, proprietors of a canal, claiming wator-rato 
from tho defendants, whoso lands were watered by tho canal, 
basing tho claim upon an agreement by tho defendant to pay 
water-rate at a specified amount per annum * 

3 Suit to recover balance of one.third sharo of cost of construction 
of a building, based upon an agreement between tho parties to 
pay such share ’ 

4 Suit by a building contractor seeking to recover a sum of money 
as tho value of building work done to tho defendant, whoro tbo 
defendant had, even before tho completion of tbo building work 
by the plaintiff, given tho contract to another * 

5 Suit by municipality for recovery of balance duo from the 
defendant, to whom the right to collect the tolls m the market 
was settled for a particular period and for a particular sum ‘ 

6 Suit to recover the cultivator’s share of tho produce in pursuance 
of au agreement * 

Note 14 

1 (1925) A I R 1935 Oudb 613 (614) 92 IndCas 559, /aAan v Hunney 
ilirta 

[Se0atM(ig33) A IB 1933 Oudb 618(519) 9 Luck 189 145 lad Gas 
1001 , 1/ooZotcai/ T Hoftandl 
Note 16 

1 (1669) 12 Suth W B S2 (23), A/oAodcoLall T Nundun Lall {Held, however, 

that the defendant was in a position to fulfil that contract on the 
death of his adoptive parents and that the plaintifl s suit not having 
been brought within three jears of tbo dates of those deaths was 
barred by limitation ) 

2 (1863) 1883 Pun Be Ko 171, p 533 (534), Ala v Sodh* Inder Swgh 

3 (1926) A I B 1926 Lab 442 (443) lOT Ind Cas 493, Sauda^arTnal Laehman 

Das V Bahadur Chand liars Chand ^ 

4 (1034) A I E 1934 Lah 475 (475) 155 Ind Cas 233, Ssta Bam v ZIt Mali 

muds Begam 

[See also (1930) 121 Ind Cas 394 (397) (AU), ^adtr Shah v Afunictpal 
Board, Cavnpore ] 

5 (1937) AIR 1937 Pat 860 (362) 16 Fat 802 169 Ind Cas 364, Chaibassa 

ZIunieipaltly v Gobtnd Sao 

[See also (1908) 31 Mad 64 (66) 17 Mad L Jour 637 2 Mad L Tim 
461, Taluq Board, Kundapur v Lakskms Barayana Kampthi 


Article llff 
Notes 
14—45 



1574 FOR COMPENSATION FOR BREACH OF CONTRACT 


Article US 
Kotes 
18—16 


7. Suit by pledgor agaiQst pledgee to get back the properties 
pledged or their full value, where the pledgee took over the 
properties himself, as if upon sale, without the authority of the 
pledgor ^ 

8 Suit by plaintiff claimu^ charges for repair aud also interest bv 
way of damages, where the defendant, who had borrowed the 
plaintiff’s motor car for private use, damaged the same m an 
accident ® 

16. Starting point of limitation— General. — The starting 
point of limitation for soita governed by this Article is the date o/ 
the breach of the contract * If the breach la a continuing one 
limitation starts from the date on which the breach ceases and 
where there are successive breaches, the starting point is the date 
of that breach upon which the smt is founded The breach of the 
contract per «e gives a eanse of action for suits contemplated by this 
Article, and limitation starts from the date of the breach, and not 
from the date on which the plaintiff actually suffers loss on account 
of the breach * Nor does limitation under this Article commence to 
run from the date of the knowledge of the breach, no matter 
whether the breach is patent and discoverable or whether it w 
Concealed and undiscoverabi© ’ It follows from what has been said 
above that limitation does not start earlier than the date of the 
breach of the contract Thus, in a suit for compensation for breach 
of a contract where the partiee had settled and 6xed the amount of 
damages payable on breach by either of them even m advance hafor® 
the date fixed for performance of the contract limitation was held 
to commence only from the date fixed for performance and not from 
the date of fixing the liquidated damages * The question as to when 
a breach of the contract occurs depends upon the terms express 




ot contract ) 

Hotels 

1 (1918) AIR 1918 Mad 917 (918) 40 lod Cas 235, Soon A^yongar v 
royor 

• arM Chares Srn 

e Code failing Jo 
erma of tba 

uuUU tluu l!> IHVIO luiscum J 


. .:uf253 I 

, lul J 

2 (I93G) AIR 193G Rang 510 (613 614) ICC Ind Cas 43 T it Oany v 

Lfong Chtft j 

3 (lBC5)SBnthWRBmOC9(10) Jlajah Indoohl oosun Dth Poyr J'/c-""** 

f fnl 

4 (1927) A I R 1927 Lab 122 (128) ©OJodCasOOl Ptm Itan t t 

Pair f inn Jtatnjt aria Dm 
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implied of the contract U-self * Tho followiog broad principles can 
bovrorcr bo gathered from the decided cases 

1 Normally, tho broach of a contract occurs when either party 
to tho contract repudiates bis liability under tho contract and 
declines performance * 

Illustrattons 

1 In a suit for damages for breach of contract to giro a girl in 
mamago. limitation starts from tbo dato on which tho girl is 
betrothed to a third person in contravention of tho contract 
with tho plaintiff, and not from tho dato of tho botrothal to tho 
plaintifT, bccauso tho contract is repudiated only on tho former 
date ^ 

2 A falsely pretends himself to bo tbo agent of his father, and 
as agent mortgages tbo lands of tho father to D Tbo father 
subsequently repudiates tho transaction, files a suit against B, 
and gets a docree for possession A suit for compensation by B 
against A must bo brought withm tbroo years from tho date of 
decree for possession in favour of tho father, on which date 
there has been a repudiation of tho contract * 

3 In the ease of an allernattts contract to sell land or pay 
compensation and keep tho land limitation for a suit claim 
mg compensation starts from tho date on which the vendor 
elects to adopt one of tbo courses open to him * 

5 (1910)9lDdCa9 482(4e3)(All) Hahahtr Prashad f I>urbi}a% Hat 

(1938) AIR 1938 l^h 277 (280) Goenha Colton Spinning and Weaving 
Iftlli Ltd T Lhinean Stratton & Co (Order for macbmery siogle 
and lodiTKiblo though d«iiT«red in ports — Httd the cbnse about 
payment eondusirely sho^ved that the order oas regarded as a single 
rrhole and the timo Mgan to ran from tbo date of the last delivery ~- 
Tbe suit therefore ^vas vritbm tunc ) 

6 (1923) AIR 1923 Bom 113 (117) 77 Ind Cas 913 Najan Ahmed Ilajx XI* 

T Sale ilahomed Peer Mahomed 

(1674) 6 N W P H OR 95 (97) Sjptd Mahomed Iladee t SheoSeivk Doobey 

(1928) AIR 1928 Cal 74 (83) 107 Ind Cas SCO 54 Cal 9G9 Keseoram 
Poddar <t Co v Secretary of Slate 


train 

broken mtbm three years of suit ) 

6 (1934) AIR 1934 Pesh 49 (50) 151 Ind Cas 58 Maya Pam v Mahomed 
Vmar (The date from wh ch 1 mitation starts is the dato on which 
the plamtiD has notice that the implied agency did not exist bat it 
must be an effective notice ) 

[See alsa(1915) A IB 1915 Vad 889 (891) 21 Ind Cas C5 88 Mad 
275 Fairatnn Chettiar v XmcAa Cheltiar (A suit for com 
pcnsation against a person under Section 235 of tbe Contract 
Act for untrnly representing himself to be tbe authorized 
agent of another and thereby inducing the plaintiff to deal 
with him as such agent ts governed by Article 115 )] 

9 (1931) AIR 1931 Lah657 (CGI) 132IndCas439 Abdur P^hman x Lasir 
Ah Khan 


Article 115 
Kote 16 
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Article 113 II. The repudiation of the contract may be express or tmplted from 
Dote 16 the conduct of the parties. 

Illustration. 

A, a contractor, took on lease certain tolls auctioned by the 
District Board, for the period from 1-4.1931 to 31.8-1923 
A, however, committed default in payment of his dues m 
October 1921 The District Board thereupon exercised the 
option of re-sale, -which was posted to 26-10-1921, but the sale 
did not take place on that date as there were no biddeis The 
re-sale was held on a subsequent date and the District Board 
sued A for coropensation for the loss sustained in the le sale, 
and the suit was filed on 12 11-1924. Held that the suit was 
barred by limitation as the District Board bad repudiated and 
put an end to A's contract by the first attempt to re sell oo 
26-10-1921, and limitation bad commenced to run from that 
date 

in 'Where the contract is to be performed at a future time and 
a date is fixed for such performance m the contract itself, huu- 
tation starts from the date fixed for performance ** 

10 (1933) AIR 1933 Mad 70J (708) U5 lod Cas ilG, ffeptffan Ifair v Dnirv^i 
Board of Malabar 

11, (1936) AIR 1936 Rang 338 (310) 261 lad Cas 412, Sterna v Banerju 
|Dcpo«l ior a fixed period — RimitaUon for recovery of deposit atarM 
from date of expiry of the period ) 

(1914) AIR 1914 Mad 4 (6) 22 lod Oas 60 Salaknthnudu v JfarfljS’* 
su>am‘ Chelt^ (Money deposited on conditiOD of its return on nappes 
log at future contingent event— Suit for recovery brought after event 
IS sui« for compensation withm Article 116) ^ ^ 

fit 

ts 

st 


(1915) AIR 1915 Mad 717 (719) 25 Ind Cas 812, Snniuosa 

Bangaaamt A%yangar (Deposit of money by intended lessees 

lessor repayable in certain event Failure to return } 

(1892) 15 Mad 890 (38l) 2 Mad D 3 out 42. Ramasow v 


« T,i .. (ivueie 

. that 
. UVe- 
«ss 


entitled to it. a suit to recover the money 
Irom the date of deemou is within time ) 


fnstitutcdwithlhthn-o y«« 
. . . j Cl iJani 



FOR COITTENS^TION FOR BREACn OF CO\TR.\CT 1577 


Illustration 

In May 1905, the plaintifT gave the defendant 30,000 burnt tiles 
on a contract that the latter should return the same number, and 
of a similar quality to bo approved by certain jyanehavatdars, 
on demand after 20 1.190G Plaintiff's suit for compensation 
brought after the cspiry of Ihreo years from 20 1 1906 was 
held to bo barred 

rV The time fixed for the pcrformanco of the contract need not bo 
express, it may be implied from tho terms of the contract 
Illustrations 

1 The defendant had entered into an agreement with tho plaintiff 
promising to pa> plaintiff the costs of a litigation then going 
on between him and a third inrty In a suit b> tho plaintiff, 
claiming eomj>cnsation for tho breach of the contract by tho 
defendant, it was held that limitation started from the date of 
tho termination of the litigation referred to in the agreement, 
as on that date alone it would be possible for the plaintiff to 
ascertain the total amount of the costs 

2 A and B, who were jointly interested in redeeming a mortgage, 
entered into an agreement by waj of compromise, wbereunder 
one of them, riz D alone had to pay and redeem the entire 
mortgage D committed default and A paid for the mortgage and 
filed a suit for com|)€n8ation Held, limitation started from the 
date of /I J payment for the mortgage " 

3 A owed mono} to D and for discharging tho same A executed a 
hundi in favour of B, drawn upon C C accepted the hundi 
and obtained a discharge subsequently from B by executing a 
document m bis favour C then sued A for compensation 
Meld, limitation far the suit commenced from the date on 
which C obtained discharge from B by executing a document 
and thereby accepting his sole liability ** 

V ^Vhere the contract is to be performed at a future date and no 
tune IS fixed for the performance bj the parties either expressly 

[5»<itM(1927) AIR 1927 Lab (93) 94 led Cas S')? Amha 

Prasad Go^2^atky Javala Das Itam Kanxear (Cootract for 
the supply of sereral loU of goods an entire and not an iostal 
ment contract — Limitation in reepcct of all lots would run 
from the date when tho last lot was dne to arrive ) 

Lai 




12 (1916) AIR 1916 Had 486 (487) 31 Ind Cas 335 Sxsrayya t Rapiraru 

13 (1918) 21 Ind Cas 442 (443) (Mad) SKasu&ramaHta t Somarundarant 

14 (1935) AIR 1935 Lah 307 (310 311} 156 Ind Cas 886, Atjas iluuain T 

ilaqbul ITussain 

15 (1936) AIR 1936 Lah 6CS (669) 1C3 Ind Cas 923, Boda Barn t Den Das 

Han Chand 


Article 115 
Ifote 16 
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SLrtlcle 115 
Note 16 


or by necessary imphcation, the law presumes that the contract 
should be performed within a reasonable time, and limitation in 
such cases starts from the date of the expiry of the reasonable 
time 'What is reasonable time is a question of fact depending 
on the facts and circumstances of each case 
lllustratton 

On 24th October 1924, the plaintiff had handed over to the 
defendant certain jewels for temporary use on the occasion of 
religious procession to be held the next day The defendant had 
lost the jewels and the plaintiff filed the suit for compensation 
on 5th May 1928 Held that the defendant was bound under 
the implied contract to return the jewels within a reasonable 
time and that m this case the reasonable time had expired on 
27th October 1924 when the lender asked for the jewels and 
the defendant had also complained to the police of the loss The 
fact that the defendant did not all along deny or repudiate his 
liability had not the effect of saving the suit from the bar of 
limitation 


VI Where, although the contract between the parties does not fix a 
date for performance either expressly or by necessary implication 
still if the intention of the parties, as can be gathered from tbs 
terms of the contract, is that there should be a demand for the 
performance of the contract, the date of demand will he tho 
starting point 

Illustrattons 

1 Where the defendant undertook to pay the plaintiff, his son in 
law, a particular sum for the purpose of purchasing ornaments 
for the latter s wife and no time was fixed for performance, an 
it was found on a construction of the contract that the intention 
of the patties was that the payment should not be made nnti 
the plaintiff was prepared to purchase ornaments and demande 
It for that purpose, held, the contract was nob broken until the 
plaintiff demanded the money and the date of demand would c 
the starting jxiint ^ 


16 (1899) 23 Mad 441 (444) Dorannga Tevar v Arunachalam Chell* 

- • ~ masuam* Sastnjal 

• • ok* Kuar , 

6 Lack 80 Chalurgun 


.? Muni 


(1831) 3 Mad 87 (91) 6 Ind Jut 239 Vtra5am% MudaU v 

iludaU (Where » person is bound by on ogreement to buy 
parcener a share on faU refusing to sell his own share on daro»° . 
such coparcener the demand is a condition precedent to eni 
the agreement ) 

(IS’O) 14 Sath W E 87 (90) JJihee Heerun t Etbee Mflnun 

(1920) ^ sru^m 


20 (ISX) 20 Bom 8(14), AfanokfrytEomnnj* ▼ Nusserteanjt'iranehtrj* 
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2 In 1004, tho pl&tntifT mido over to tho defendant, a goldsmith, 
certain gold ornaments to bo melted and made into now oina> 
monts without fixing any time within which the work was to 
bo finished by the defendant Tho defendant noglcctod to carry 
out his work and ultimately on 24th March 1914 tho plaintifl 
pressed tho defendant for tho ornaments ho promised to mako, 
and demanded delivery of the same within a fortnight Held, 
in a salt by tho plaintiff claiming componsation, that limitation 
started from 8th April 1914, tho dato fixed for pcrformanco in 
tho demand mode by tho plaintiff, there being no case by the 
defence that there was an earlier demand than m March 1914 
followed by a refusal on tho part of the dofondant 
Vll Where there is a noiafton of tho contract, and tho parties enter 
into a new contract, the rights of tho parties aro governed by 
tho now contract and limitation starts from the date of the 
breach of the fresh contract ** 

Illustration 

A owed B several sums of money m respect of dealings in accounts 
pnor to 1921 A entered into a new contract on 1st November 
1921 promising to pay B the sum found due on the accounts 
within a month Held, m a suit by B to recover the amount 
from A, that there was a novation of the old contract and that 
B had a fresh and independent cause of action to sue, and that 
limitation commenced from let December 1921 ** 

17. Contloaing breach — See Notes 6 to 11 to Section 23 ante 

18. Saccesslve breaches of contract — See Note 19 to 
Section 23, ante 

Gases of successive breaches may occur when a p;»rty to a 
contract agrees to do or forbear from doing two or more different 
things, in such cases the contracting party may commit several 
breaches by not doing those things which be has contracted to do or 
by doing those things which he has contracted not to do ^ In suits 

21 (1916) AIR 1916 Cal 869 (9T0) 34 Ind Cas 939. Oanga San t No6m 

Chandra 

22 (1911) 11 led Cas 540 (542) (Cal) Jatlatn Stngh t Cftoonee Lai 

(1^33) AIR 1033 Siod 824 (325) 27 Bind L R 303 147 Ind Cas 432, 

2Iadhotcda$ Jlam Das t Santravtdas Dkarmadas 


liquidated In the agreed manner a fresh cause of action accrues 
to enforce that claim srhen it so became impossible )] 

[See olso (1935) 156 Ind Cas 964 (964) (AH) Jugal Ktshore y P K 
Banerji ) 

23 (1925) AIR 1925 Oudh 632 (C32) 86 led Cas 330 Vendi Lai t Ram 
Ckander 

Note 18 

1 (1888) 10 All 85 (91) 1887 All W N 292, Jfansah AU f Gulab Chand 


Article 118 
Notes 
16-18 
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Article 115 for the breach of a contract which has to be performed at different 

Note 16 times, limitation most be calculated from each breach as it occurs* 

For instances of succe^vo breaches of a contract, see also Note 6 
anU, and the undermentioned case ^ 


Article 116 


Puri "VII — Stx years. 


116 ."^ Fori 
compensation fori 
the breach of a 
contract in writ- 
ing registered. 


Six years. 


[When the period of 
I limitation would 
' begin to run against 
a suit brought on a 
similar contract not 
registered. 


Synopsis 

i. Scope and applicability of the Article. 

2. Suit to enforce a contract, whether lies by a third 
party to the contract. 

3. “ Contract in writing. ” 

9. Implied contract. 

6. “ Registered. " 

6. “ Compensation for the breach of a contract. " 

7. Suits for recovery of money on simple bonds registered. 

8. Suita for recovery of rents and profits. 

g. Suit for recovery of royalty under a registere 
deed. , 

10. Other suits based upon covenants In registere 
lease deeds. 

11. Partnership suits. 

13. Suits for account based upon registered contract c 
agency. 


JI?. — Ob a promiw 
la wnting registered 


Act of 1S77, Article 116 
Same as above 
Act of 1871, Arlicio 117 

ir contract I Bix Tears | Whoa the to'^raB 

^ tfon would begin to « 

( (t similar promi« « 

I tract not registered 


2 (18CC)CSuth WR Act ^ Bui 61(63). AroAM5a?»itv A J.rcrhn 

3 (2010) 5 Tad Cas 166 (187) (Cal), Eflnn Sarcar v Parada X.shore Ac 

Chotedhury (Where the mntract wot to render of 

and there hid been oocccssbo demindt and ,i,tonTc3« 

every year, and PtaintiO brought a tuit /or ,,, ...nlied, 

0 / the list breach. heU. whether ArtleJo 63 or Article 116 arr‘''“‘ 
was entitled to account* for one year only ) 
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13. Suit for recovery of dower under a registered deed. 

14. Suits based upon award. 

16. Suits based upon covenants In registered sale deeds. 

16. Suit by vendee for breach of covenant to put him 

in possession. 

17. Suit by vendee claiming compensation under Section 

65 of the Contract Act. 

18. Suit upon covenant contained In a registered deed of 

exchange. 

19. Claim for personal decree arising on registered mortgage 

deeds. 

20. Starting point of limitation in claims for personal 

relief on the basis of mortgage deeds. 

21. Claim for personal relief in mortgage deeds not 

validly registered. 

22. Other suits based on covenants contained in regis- 

tered mortgage deeds. 

23. Personal decree in suit to enforce vendor's lien for 

unpaid purchase money. 

24. Other suits falling under this Article. 

25. Claim for interest by way of damages. 

other Topics 

Breach of statatory obli|atIoQ — Sai( based on— Article not applicable ... 

Bm Note 1, Pts 6, 6 

Coaditioni for applicability of Article . . . Be« note 1 

Contract — Whether to be signed by parties See Note S, Pts 1 to 7 

Instalment bonds .. . Seo Note 7 F.N (2) 

Suit by Tcndco for breach of eorenant of title . See Note 15, Pts 12 to 21 
Suit vendor on vendee's failure to make payments as undertaken 

See Note 15, Pts 1 to 11a 

Bait for possession of immovable property — Article not applicable 

See Note l.Pt 10 

Suit to enforce covenant of indemnityinsale deed by vendor See Note 15, Pt 25 

1. Scope and applicability of the Article. — This Article ts a 

Bptjtrra?! ■pitJVft'iuii m ixvtrut tA xMAJxerhvnX'i In TT^twmdas 

Cooierji V Srt Qoptnath Jtu Thakur,^ the Judicial Committee 
observed as follows 


Act of 1859 — Section 1 clause 10 

” t. « ., cases in which 

mgagement or 

• latlon lu force 

rce jears from 
the action is 

brought first took place, unless such engagement or cootract shall have been 
registered within six months from the date thereof 

Article 116 — Note 1 

1 (191C) AIR 191C r C 182 (184) 44 Cal 759 44 Ind App C5 39 Ind Cas 
156 (P C) 


Article 116 
Note 1 
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Article US for the breach of a contract which has to ha performed at diSerent 

Note 18 times, limitation must ho calculated from each breach as it occurs.* 

For instances of successive breaches of a contract, sea also Note 6 
anie, and the undermentioned ca^e.* 


Fart l^rr — Six years. 

116/ For Six years. When the period of 
compensation for limitation rr o ti 1 d 

the breach of a begin to run against 

contract in writ- a suit brought on a 

ing registered. similar contract not 

registered. 

Synopsis 

1. Scope and applicability of the Article. 

2. Suit to enforce a contract, whether lies by a third 
party to the contract. 

3. “ Contract in writing. ” 

4. Implied contract. 

5. “Registered.’* 

6. “ Compensation for the breach of a contract. “ 

7. Suits for recorery of money on simple bonds registered. 

8. Suits for recovery of rents and profits. , 

9. Suit for recovery of royalty under a registers 
deed. . 

iQ. Other suits based upon covenants in reglstere 
lease deeds. 

11. Fartnershtp salts. . 

12. Suits for account based upon registered contract o 

agency. _ 

4c Act t»r 1877, Article 116 
Same as abore. 

Act of 1871, Article 117 

777.— On a promiso or contract Bix years, i When the to W"* 

a similar 

1 tract pot registerc'^. 

2. USeC) 6 Bath W R Act X Rul 61 (62). ifohra Sahti v. A.J. 

3. (1010)6 maCasIRTHOT'"^ « ■” — . ■ ‘f 
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13. Salt for recovery of dower under & rejilstercd deed. 

19. Salts based upon award. 

15. Suits based upon covenants In registered sale deeds. 

16. Sait by Vendee for breach of covenant to put him 
in possession. 

17> Sait by vendee claiming compensation under Section 
65 of the Contract Act. 

18. Sait upon covenant contained In a registered deed of 

exchange. 

19. Claim for personal decree arising on registered mortgage 

deeds. 

20. Starting point of limitation In claims for personal 

relief on the basis of mortgage deeds. 

21. Claim for personal relief In mortgage deeds not 

validly registered. 

22. Other suits based on covenants contained in regis* 

tered mortgage deeds. 

23. Personal decree in salt to enforce vendor’s lien for 
unpaid purchase money. 

29. Other salts falling under this Article. 

25. Claim for interest by way of damages. 

Other Topics 

Breach of statutory obligation— Suit based on — Article not applicable . . 

6m Note 1, PtB 5, C 

Conditions for applicability of Article See note 1 

Contract — Whether to bo signed by parties See Note 8, Pts 1 to 7 

Instalment bonds See Note 7 F N (2) 

Suit by Tcndee for breach of eorenant of title See Note 15, Fts 12 to 21 

Bait by Tcndoc on vendee's failure to make payments as undertaken 

6eo Note 15, PCs 1 to 11a 

Suit for possession of imtnoTable property— Article not applicable 

See Notel.Pt 10 

Suit to enforce covenant of indemmtyinsale deed by vendor SeoNotel5,Pt 25 

1. Scope and applicability of the Article. — This Article is a 
special provision in favour of registered xnstrurtienls In Trtcomdas 
Cooierjt V Srt Goptnatk Jtu Thakur,^ the Judicial Committee 
observed as follows 


Act of 1859 — Section 1 clause 10 

“ ' ' cases in which 

Dgagement or 

• latioD in force 

• ree years from 

f tbe setiOB }s 

brought first took place unless such engagement or contract shall have been 
registered within six months from tbe date thereof 

Article 116 — Note 1 

1 (191C) A IR 1910 P c 162 (184) 44 Cal 739 44 Ind App C5 39 Ind Cas 
16G (P C) 


Article 116 
Note 1 
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Article 116 
Koiei 


‘ The omission £rom Article 116 of the words which occur id 
Artrcfe Z25, ‘and not herein specially provided lor' i3 critical 
Article 116 is such a special provision, and is not limited, and 
therefore, especially in view of the distinction long established 
by these Acts m favour of registered instruments, it must 
prevail ' 

The decision w of far reaching importance and establishes tbs 
position that where a suit is m substance one based on a registered 
document and can be regarded as a suit tor compensation for breach 
of a contract, this Article will apply although such a suit may /flil 
under some other Article also * Thus, a suit for recovery of rent doe 
under a registered lease deed is governed by this Article notwitb 
standing the specific provision m Article 110 for suits for arrears rf 
rent ® In order that this Article may apply, the following conditions 
must be fulfilled 


Z The suit must be founded upon a breach of contract * 

Where the obligation does not arise from a contract between 
the parties, but is imposed by statute, there is no breach of any 
contract fay the parties, and consequently the present Article 
has no application to suits founded upon a breach of such a 
statutory obligation * Thus, a suit by a landlord against the 
tenant for recovery of drainage charges payable by the latter to 
the former under the Bengal Drainage Act, 1880, is a suit w 
enforce a statutory liability and not a liability arising under a 
contract and is therefore not governed by the period of limits 
tion prescribed by this Article ® Similarly, where the suit ts «« 
founded upon contract hut upon tort or other misfeasance no 
arising out of contract, this Article has no application It is no 
enough for the applicability of the Article that the suit is 
founded upon contract it is further necessary that it sboula e 


!2 (1020) 
i2S9f‘} 

(i 30 a) 

(IS76) 
9 {me) 


i (1035) 

5 (1007) 

6 (1007) 

7 (1030) 


AIR 1929 Pat 383 (390) 8 Pat 432 117 Ind Oas C51 Ml 
Etier T Durga prasftd 

13 C-tl SOS {509} Dtn Jlagat Singh V Gaps! Sa/’nn .VofOM Singh 
9 Cal W N 679 (6B3 084) iloma Nalk Das v Slohtsh Chunder Pal 
187C Pun Be No 13 PandU Knski Nath V Pan;a6 Sing 
AIR I91C P 0 182 (184) 44 Cal 759 41 Ind App C5 ** 

150 (PC) Tncomdas Ccmtrji mojar Sri Gopmath 
See also cases cited in Note 8 Foot Note (1) , . 

AIR 1935 Oadh 378 (880) 165 I 0 299 Skambhu v Bam i 

5 Cal L Jour 19 (23) 11 C-»l W N 67 Na fer Chandra ifaji v lyo * 
Kuntar iIvKerjre . . 

S Cal L Jout 10 (23) li Cal W N 67, NaJTer Chandra Maji r JlP 
Rumar hluherjee , 

AIR 1970 Bom 572 (531) 54 Bonx 22G 127 Ind Cas 303 Coim 

\arayany JtanoMth Qopal _ 

- - - ’ ,,, ia 

d by tbo deleodint wa*^ 
. . 475 wbleli 

■ that the docomt®' 

not bo considered ft written contmet or engigement )1 
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founded on a Vreach of sucli contract Thus, a suit b> a mort- 
gagee claiming refund of the mortgage inono> , not on the ground 
that the defendant has committed a breach of an> covenant 
contained m the mortgage deed, but on the ground that ho has 
been defrauded bj* the defendant and made to enter into that 
transaction, is not a suit falling within this Article * Similarly, 
where m a sale deed the vendee covenants to paj tiio purchase 
monej before the Sub Registrar nod in accordance therewith 
the vendee actual!} tenders the money before the Sub Registrar 
which is however refused bj the vendor, a suit by the vendor 
for recover} of the purchase money has been hold to bo not 
governed b} this Article for the reason that there has been no 
breach of any contract ® 

3 Such contract must be in u,n(iR 0 and registered 

As regards the meaning of the term “m writing registered,” 
Bee Notes 3 to S infra and also the case cited below 
3 The relief efatmed in the suit must be compensation 

The Article has no application to suits claiming to recover 
porresrion of imnaorablo property"^ or to suits seeking to enforce 
a charge against the properties by sale thereof’* although such 
reliefs may be founded upon a breach of a contract in writing 
registered On this principle the High Court of Madras in Annu 
V Somasundara,^' has held that a suit for accounts by tbe 
principal against tbe agent, though ansing on a registered 
contract of agency, is not a suit for compensation It was also 
pointed out that a suit for accounts stands on an entirely 

7a (1015) A I R 1915 All 330 (340) SO Ind Gas 410 JanaK Singh v irohdfld 
Khan 

B (1933) AIR 1933 Lab 581 (583) 145 Ind Gas 160 MilKha Singh t Fatal 
Din 

9 (1910) 8 lod Gas 604 (605) (Mad) Vylkinatha Iyer r Dheenaehanar 

9a(1034) A IR 1934 Pat 244 (345) 140 Ind Gas 1033 ilaj/nant B>6t v Daldto 

Das (Suit to recover arrears ot maintenance sot based upon an? 
registered deed ) 

For cases under Act 14 of ISS9 mlh regard to registered docume its see the 

following cases 

(1666) 5 Bom It G It 0 C 3 16 (21) Unudekand £fa?euiiicliand v Sha Dulaki 
das Lalehand 

(1871) 15 Sutb W R 0 C 1 (4 5) C Beng L B CCS Leslie v Panehanan 
Mitter 

(1667) 7 Suth W R 354 (355) John Lyster v FoJTtlone (A suit to recover 
the balance duo on account of principal and interest on an unregister 
ed bond svitb lien on immovable property is governed by Clause 10 
Section 1 Act 14 of 1859 ) 

(1674) 21 Suth W B 47 (48) R P Broedee r T V C bbon (If a suit is 
brought on the registered contract by an assignee of tbo original credi 
tor it IS apparently no objection to the applicability of Article IIC 
that the assignment is not icg stered ) 

10 (1374) 13 Beng L R 312 (322 323) 1 Ind App 157 3 Sar 314 (P C) Rani 

itewa Kuwar v Ram TIulas Kuwar 

11 (1921) AIR 1^1 ^lad 514 (516) C6 Ind Gas 554 Ramasami Iyengar t 

ATuppusami Iyer 

12 (1931) AIR 1931 Mad 185 (187 192) 54 31ad 654 131 Ind Gas 1C5 


Article 116- 
Hotel 
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Actiole 116 
Hotes 
1—3 


different footing from a suit for compensation because in the 
former case the defendant can claim a decree in his favour if 
the accounting turns out to be in his favour, and such a thing 
IS never possible m a snit for compensation 


2. Suit to enforce a contract, whether lies by a third party 
to the contract. — The suits contemplated by this Article must 
be suits by the parties to the contract, or their representatives in 
interest, and not suits by third parties to the contract Thus, where 
A executes a sale deed m favour of B and directs B to pay his (i e 
i4’s) debt to C, it is hot open to 0 to sue B on the basis of the 
covenant to pay contained m the sale deed, and claim to recover the 
debt from B by reason of the said covenant ^ In the ease cited 
belov?,* where a suit was brought by a mortgagee to enforce against 
a purchaser of the mortgaged properties an undertaking to pay the 
mortgage amount, disclosed m the sale deed, it was observed by 
Lord Jlacnaghten in delivenng the judgment of the Board that 
"The mortgagee has no right to avail himself of that He was 
no party to the sale The purchaser entered into no contract 
with him and the purchaser is not personally bound to pay this 
mortgage debt *' 

8. “Contract in writing.” — The Article refers to the contract 
being in writing but does not say that it should be signed by the 
parties to* it Consequently, the question has arisen as to whether 
the contract contemplated by this Article should he signed by tbs 
patties to the same The High Courts of Allahabad,^ Calcutta 
Madras* and Eangoon* and the Chief Courts of Punjab® and Oudh are 
all agreed m holding that it is not necessary that the contract sbou 


1 (19301 A I R 1930 Mad 382 (3891 53 Mad 2T0 124 Ind Cas 55 (F B) Si 

ChetU V ATUnackalam Cheltiar ^ . 

(1911) 9 Ind Cas 988 (989) (Cal). Deh Narain Dvtt v Bam Sadhan Manaai 

2 (1912) 18 lad Cas 304 (304) 39 Ind App 7 34 All G3 (P C) JamM Vas 

Pam Autar Pande 


Note 3 . 

1 (1928) AIR 1928 All 313 (315) 50 All C61 109 lad Cas 409 Ml Poro 

V Sarup Stngh rhAlla 

2 (1910 AIR 1916 Cal 771 (773) 31 Ind Cas 394, Bouwang Baja cn 

phroo V Banga Behart ^ _ , , ind Cs» 

(1908) 35 Cal CBS (683 C89) 12 Cal W N 628 9 Oil L Jour 1 i 

433 G\nsh Chandra Vas Varumdar y r 

8 (189G) 19 Alad 52 (53) 5 Mad L Jour 228, Ambalatana Faiusar 

(1901) 11 Mai I> Jour 125 (126). Sawney JToJapprt v VenUla Narttsxmham 

Sal 

(Bui see (1691) 1 Mad Ii Jour 737 (739) Bamasami ChtllJ 

kanda Chetty ] , , n ■!<t7 Itjn 

4 (1931) A : R 1931 Rang 189 (144) 9 Rang 56 134 Ind tas lo , 

Baghubir \ Vmled Beflnerus Bun la Ltd 

5 (1875) 18~5 Pun Re No C Shtr ilahomed v O DeOBertoia 
(1877) 1877 I*un Re No 60 Shea Mall v Vfnrdtn 

C (1929) A 1 R 1929 Oudh 311 (313) 5 LucV ICG U8IndCai4H. 

Pralap t Sfantman Jan 
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bo fijgned b> both tho patties, and that, providod thoro is a valid con Article 116 

tract ovidcncod b> a registered document vfbtcb though signed by Hotes 

only one party is comploto as having boon accopted and acted upon S->-4 

by the other, a suit for compensation for broach of any such contract 

13 within tho scope of this Article Tho High Court of Bombay’ has 

however taken a contrary \ low and has hold that tho contract should 

be signed b> both tho parties It has also hold in Ooitnd v Rang 

nath,^ that this Article is inapphcablo to a caso where tho whole of 

the contract ts not tn writing and registered Thus, a claim by tho 

liquidator against tho directors of a limited company under Section 

235 of tho Companies Act, 1913, was hold to ^ not governed by 

this Article becauso tho whole of tho contract was not m writing 

registered The High Court of Patna has followed this view in a 

recent decision ® 

4 Implied contract — The word ‘ contract used m this Article 
will include an implied contract also Thus, in a contract of sale 
which 13 m writing and registered, all the terms which tho law 
implies or reads as part of the contract, as for instance tho implied 
covenant for title under Section 55, clause 2 of the Transfer of Pro 
perty Act, must also bo regarded as part of the registered writing 
Altbongh the sale deed does not oxprossly mention the implied 
statutory covenant, such a term should bo read as if it is embi^ied 
m the sale ^ It is however open to tho parties to a sale to exclude the 
implied covenant for title by means of an express condition to the 
7 (1901) 3 Bom L B 667 (672) Apaj* r Ntlkantha 
6 (1930) AIR 1930 Bom S72 (533 S3i) 54 Bom 226 127 led Css SOS 
g (1937) AIR 1937 P*t 293 (301) 165 lod Cm 786 P«n»«$utar Loeomotwe 
Co Ltd T H Lanjkam Reed 

Note 4 

1 (1893) 21 Mad 6 (9) ArijljMn Namftiar ▼ Kannan 

(1915) A 1 R 1915 Mad 742 (743) 25 led Cas 618 33 Mad 1171 Aruna 

chela Iyer v Itamaswamt Iyer 

(1026) AIR 1926 Mad 255 (256) 91 Ind Cas 514 Segamant v ilunibadra 

(1929) AIR 1929 Mad 775 (776) Srtthna t Gonnda 

(1905) 15 JIad L Jouc 390 (396) Chtdambaram P>Ua> t Sivalhasamy 
Theter 

(1891) 1 Mad L 3 o\m 479 (460) rTarayana Redds » Peda Rama Rtddx 

(1891) 1 Mad L Joar 162 (163) £aitur» Naicken v VenJtalastihba Mudaly 

(1929) A I R 1929 All 293 (295) 51AUC51 119 Ind Cas 243 Hanwant Rai 
T Chandi Praead 

(1930) AIR 1930 All 785 (785) 128 Ind Cas 767 Bageswar Tev-ari v 

Bikramj t Smgh 

(1930) A I R 1930 AUTTl (776) 1241naCasm 62 All C04 Md Siddw v 
Md Nuh 

(1911) 11 Ind Cas 337 (338) (Mad) Nageneara Bow ▼ RamSanra Row 

(1925) AIR 1925 Bom 410 (442) 49 Bom 696 89 Ind Cas 59 Ganappa 

Putta V Ilammad Satba 

(1924) AIR 1924 Cal 148 (150) 80 Ind Cas 623 Injad AUr, lloktnt 

Chandra Adhikart 

(1919) AIR 1919 Cal 404 (404 405) 52 Ind Cas 269 Kanok Dasx t SriAar* 

Cosicamt 

(1932) A I R 1932 Nag 5 (3) 23 Nag LB 31 136 Ind Cas 225 (F B) Eashi 
Boo V Zabu 


Lim 100 
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Article 116 
Notes 
5-B 


contrary, and m such a case there can be no breach of any implied 
contract so as to make this Article applicable ^ 


5. “Registered.” — ^ The term '^registered ’ has not been defined 
in the Act and conseqnently the General Clauses Act, 1897, has 
to be referred to for its definition Section 3, clause 45 of that Act 
defines the term as follows — 


" ‘Registered used with reference to a document shall mean 
registered in British India under the law for the time being in 
force for the registration of documents " 

In Htpon Press v Nama Venkatarama,^ Wallis, C J , held that 
“the law for the tune being in force’' did not mean the Indian 
Registration Act alone, but included registration under the Com 
panics Act which provides for the registration of the Memorandum 
and the Articles of Association which are documents, and also 
registration under other special laws such as the Copyright Act This 
view has been followed by the High Courts of Allahabad' and 
Bombay * But the view of Wallis, G J , has been expressly dissented 
from and overruled in a later ESill Bench decision of the Madras 
High Court * Coutts Trotter, C J . m delivering the opinion of the 
Full Bench observed as follows 

“Article 116 of course speaks of registered contracts and 
there is no doubt that the learned Judges (referring to 
Press case*) held not merely that registration of a contract, lo 
the ordinary sense was covered by the Article, but the dep®i 
of the Memorandum and Articles of Association of a ® 
company with the Registrar of Joint Stock Companies un 
the direction ol the Act That seems to us to be 
intolerable strain upon the word ‘registered and one which 
draftsman of this statute could not possibly be thought to hav^ 
contemplated Of coarse, the decision amounts to this an ^ 
find ourselves unfortunately in disagreement with it 


(1906) 2 Nag E B 174 (177. 178) Bahadur Lai v JacLhao , „ , 

iSce also (1927) AIR 1927 Lah 1 (6) 7 Lab 423 93 lod Caa ' 

Obedur Bahman y Darbars Lai"] 

(See however (1910) 7 Ind Caa 399 (400) 34 Mad IGT, KaMi‘ 
Pilla\ V Atayambal} „ 

2 (1930) A I B 1930 Oal 6C8 (572) 67 Cal 683 123 Ind Gas IBJ ^ 
Bhutan v Umesh Chandra (Sale nndet express covenant w r 
pnot mortgagor Held there is no impliod covenant to pay 
poitiOD o( the mortgage ) 

Note 6 

AIR 1919 Sfad 64G (616) 42 Mad 33 48 lad Cas 903 , 

AIR 1925 All 519 (533) 47 All CC9 B8 Ind Cas 785 Un‘C"» 
Allahabad In re , n '\M Goci'^ 

AIR 1930 Bom 672 (581) 64 Bom 22C 127 Ind Cas 305 
Nrtrnyan v Ranmath Gopdl . , „ . oo 

AIR 1923 Bom 252 (256 258) 62 Bom 477 110 lad Cas JJ, 
lal Vansuhhbhat v. Suryapur Mills Co vanaJi J 

CS« fllw (1885) 9 Bom 820 (323). Ecsu5Aitvam V T Uft« A 

A I R lO'lO Mad 015 (020) 91 Ind Cas 615 rrs*** 

kata OuTunadha Itama Stahayya v TrlptlTasund^rt COfw 
Pesreada 


1 (1919) 

2 (1923) 


3 (1930) 
(1928) 
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The Juc^lclal Commissioner’s Court of Sind* has followed tho 
Full Bench decision of tho Madras High Court and held that tho 
olBccr under tho Companies Act is primarily a Registrar not of 
documents but of companies, and that the law with rofcronco to 
registration of documents has been consolidated and is to bo found 
onlj in the Registration Act, IG of 1903 

Tho mere attestation of a deed before a kazee docs not amount 
to registration within tho meaning of this Article * 

6. ‘‘Compensation for the breach of a contract.” — In'ATd 
jlfo 2 aliaral Ahmad t Md Aztmaddtn,^ Mookerjee, J , observed as 
follows 

‘ The term used in Article 115 and Article IIG is not damages 
but compensation which also occurs m Section 73 of tho Indian 
Contract Act As Lord Esher observed m Dtxon v Calcraft,^^ 
the expression ' compensation * is not ordinarily used as an 
equivalent to damages, although as remarked by Fry, L J , m 
Skinners’ Co v compensation may often have to be 

measured by the same rulo as damages in an action for the 
breach The term ‘compensation’ as pointed out in the Oxford 
Dictionary sigmSes that which is given in recompense an 
equivalent rendered Damages, on the other hand, constitute 
the sum of money claimed or adjudged to be paid m compen 
satioD for loss or injury sustained, the value estimated m 
mone} , of something lost or withheld The term compensation 
et>mologically suggests the imago of balancing one thing against 
another, its primary sigmScation is equivalenco, and the 
secondary and moro common meaning is something given or 
obtained as an equivalent 

In Husain Ah Khan v Hafiz Alt Ehan,^ Straight, J of the 
Allahabad High Court, observed as follows 

Nor upon consideration does it appear to me that the 
expression compensation is so wholly inapplicable or inappro 
priate to suits in respect of bonds and promissory notes, as 
might at first sight seem to bo the case Every bond and 
promissory note is a contract by which the obligor or promisor 
agrees to pay money either upon a jiarttcular date or upon 
demand, and such contract can be performed either upon the 
specified date or when the demand is made If payment is 

5 (1033) AIR 1933 Siod 103 (lOS) 143 Ind Cas 713 Earaeht Bank Ltd v 

Sheuiaram 

6 (16G4) 1 Suth W R 89 (69) Doya Vojfee Dabee ▼ Ncbmee Babee 

Note 6 

1 (19'>3)AIR1923Cal 507 (511 512) 73IndCasl7 

la(ie92)61LJQ B629 (529 53”) I, R (189”) 1 Q B 458 CC L T 654 40 

W R (Eng) 699 7 Asp M C 161 36 J P 388 

lb (1691) 60 L J Q B 629 (630 631) L R (1891) 2 Q B 343 C5 L T 240 40 

W R (Eng) 57 56 J P SG 

2 (1681) 3 All 600 (609 610) 16S1 All W N 33 6 Ind Jur 142 (P B) 


Article 116 
Notes 
8-6 
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Article 116 
Note 6 


refused or is not forthcoming then there is a breach, and the 
suit against the defaulting obligor oi promisor is not to make 
him do something m furtherance of the contract, for, the time 
for its performance is passed, but is in reality one for damages 
for the breach of it, the measure of which will be the amount 
of the debt with interest ” 

The High Court of Calentta m Sarendet Ktshore v. Adinimstrator 
General of Bengal^ has held that the word “compensation" has been 
used in this Article m the sense in which it appears m Section <3 
of the Contract Act and therefore whenever a suit for such compen 
sation IS brought for a breach of a contract m writing registered 
whether such compensation be for liquidated or unliquidated damages 
the limitation applicable is that prescribed by this Article Similarly 
the High Court of Madras in Vythilinga v Thetchananurlh 
pointed out that “compensation" is the general term used also in the 
Indian Contract Act Section 73 to denote the payment which a party 
13 entitled to claim on account of loss or damage arising from breach 
of contract, the effect in this place being to exclude suits for specific 
performance Applying these principles it was held m a number o 
cases® that a suit for money due upon a registered bond was a suit 
for compensation for breach of contract within the meaning of this 
Article The point came up for final decision before the Judicw* 
Committee in Trtcomdas Cooxerjt Bhoja v Gopinath Jiu Thahtr 
In that case a suit was filed for the recoverj of mining royalties on 
the basis of a registered labuliyat, and Lord Sumner, who dehvere 
the judgment of the Board, while holding that the suit, though or 
recover} of rent, was nevertheless a suit for compensation for breac 
of contract withm the tneaning of this Article, observed 

“On the one hand it has been contended that the 
as to rent is plain and unambiguous, and ought to be app i 
and that m any case ‘compensation for the broach of a 
points rather to a claim for unliquidated damages than to a ’ ^ 
for payment of a sum certain On the other hand it has ® 
pointed out that ‘compensation’ is used in the Indian 
Act in a very wide sense, and that the omission from Ar ic 
116 of the words which occur m Article 116, and not 
specially provided for’ is critical There is a senes of I" 
decisions on the point, several of them in suits for rent, 
most of them arc in suits on bonds They begin m 18 . ® 
aro to bo found in all the Indian High Courts v^^ure 
terms of a statute or ordinance are clear, their Lordships i 


S (18SG) 13 Csl 337 (3C3) 

4 (1831) 3 Mad 70 (77) 5 lod Jnr 7C yr 

5 (1014) AIR 1914 Bom 141 (141) 33 Bom 177 23 Ind Cas 353. V' 

Han r Chhajanlat Nartidai 

See alto cases cited In Koto 7 Foot Note (1). m/ra on i d C** 

C (191C) AIR 191C P C 192 (IBl) 44 Cal 759 44 Ind Apr 39 o 

15C (P C) 
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decided that even a long aod uDifonn course of judicial inter* Article 116 

prctatioD of it ma> bo o\erruIcd if it is contrarjr to the meaning Notes 

of the enactment Pate v Pate ^ Such is not the case hero 6 — 7 

However arguable the construction of Act 16 of 1877 may have 

been when the matter was one of first impression, it certainly 

cannot bo said that the construction for which the appellant 

argues, >vas ever clearlj right On the contrary their Lordships 

accept the lutcrprctatiea so often and so long put upon the 

statute by the Courts m India, and think that the decisions 

cannot now bo disturbed 

The citcct of the decision of the Judicial Committee in other 
words IS that the term "compensation is not necessarily restricted 
to a claim for unliquidated damages but includes also a claim for a 
sum certatn ^ 

7. Suita for recovery of money on simple bonds registered. 

— A suit to recover money lent and due upon a registered bond is a 
suit for compensation for breach of a contract in writing registered 
within the meaning of this Article and governed by the six years’ 
period prescribed herein ^ With regard to the starting point of limi* 
tation m suits upon instalment bonds, see Notes to Article 75 and 


6a(1915)84LJPC231 (238) (1919) A 01100 91 TLB 590 
7 (1025)AIB1925Bom440(442) 49 Bom 696 99 lud Cas 59 Ganappo v 
Hammad. 

(1931) A 1 B 1931 Baog 189 (144) 9 Raos 56 194 Ind Cas 787, 12am Boffhu 
bhtr Lai v Untied Bs/tnertts (Burma) Lid 

Note 7 

1 (1631) 9 All 600 (603 610) 1681 All WN 83 6 lod Jar 142 (F B) Husain 
4lt Shan 7 Ilafis Ah Ehan 


iin Ahmed 


iryao Ssngh 

(1892) 14 All 102 (164) 1692 All W N 27 Colleclar of Etaicah 7 Beh 

Maharani 

(1909) 1 Ind Cas 570 (571) (All) Kamta Parskad 7 2It J/ttni £t&> 

(1882) 1882 All W N 11 (11) Gokal v Baghu 
(1031) 6 Bom 75 (76) Ganesh Krsshna 7 iladhavrav Bavji 
(1911) AIR 1914 Bom 141 (142) 38 Bom 177 *>3 lod Cas 853, Linear 

Sarx 7 Chhaganlal Narsxdas 

(1681) 6 Cal 94 (95) 6 Cal L B 579 Nobo Coomar 7 Sxru ilfulticl; 

(1891) 18 Cal 500 (507) Dm Doyal Singh v Gopal Sarun Naraxn Singh 
(1694) 21 Cal 872 (682) Sham Charon lfa( 7 Chowdhry Debya Singh 
(Registered bond eseented by a minor for necessaries ) 

(1909) 4 Ind Cas 17 (17) (Cal) Aixnash Chandra v Bama Bewa (Instal 
ment bond ) 

(1912) 13 Ind Cas 440 (443) (Cal) Bain \arain Singh v Odindra Nath 
(1916) AIR 1916 Cal 771 (773) 31 Ind Cas 391, Bouicang Baja Challa- 
phroo V Banga Brhan 

(16S2) 11 Cal L R 861 (362) ATalul Bam 7 Lola Dhanukdkari Sahai 
(1869) 17 Sath WB 345 (315) ▼ KumlaSahoy 

(1881) 1831 Pun Be No 86 (p 187 186) Rant BafcsA t Vaghar Singh 
(1875) 1875 Pun Re No 79 Sher Jang r Partab Singh 
(1680) 1630 Pun Re No 61 p 112 (113) Ttrfcha Bam 7 Puran 
(1860) 1660 Pun Re No 110 p 273 (273) Bama dial v Saida 
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Krtiole 116 
Notes 
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the undermentioned cases * 

8. Suits for recovery of rents and profits. — Suits for the 
recovery of rent due under a registered lease deed,^ or under a 

(1882) 1882 Bom P J 291 (291), Amntrav v VatuAtv (Six years’ arrears of 
interest are recoveiaUe oo a registered bond ) 

(1881) 3 Mad 359 (365) 6 Ind Juc 24, Magalurx Garud\ah v l^arayana 
Rungxah 

(1918) AIR 1918 Mad541 (542) 42 IndCas 609, FjjfitrttMlfio v S / BanTi, 
Tinntielly 

(1924) AIR 1924 Pat 439 (410) 75 Ind Cas 93, 2/undo Sxngh v Erishra 
Dayal 

(l'934) AIR 1934 Rang 227 (228) 151 Ind Cas 426, PSA Alagan v 
Mau7ig Pa Peck 

IStealso (1913) 19 Ind Cas 376 (377) 6 Smd L R 148, Somjxma\ 
Ttffuffldi V Tolomal Jethanand ] 

Th« faffeM'fnr cai«> hoUlng » eonttttf ritw *r» not good faw 

(1864 65) 2 Mad H C R 108 (109), Kadarsa Bautan v Raitah Biht 
(1868 69) 4 Mad H C R 366 (369), Kylasanada iloodelly v Arumuguxn 
iloodelly 

(1904) 7 Oudh Cas 46 (47, 48), Caya Prasad v Iff Uaharaj Evar 
(1907) 10 Oudh Cas 88 (40), Namb Angvman Ara Began v Nattab Am 
man Ara Begam _ . 

2 (1907) 11 Oil W K 903 (901), Hup Kurum £l,alM«»orM T G»r> 

Memdol (ProTisiOD in lostalmest bond that in of PJJ® 

of one instalment, the whole amount is payable B^d, 
waive benefit of the clause Decree can be passed on arrms 
within SIX years of suit though default totsk place six years beiore » 
(1925) AIR 1925 Pat 657 (558) 4 Pat 820 90 Ind OaS 249, RamliiW 
Prasad Singh v. Ualhura Lai (Do ) « b s i 

[See also (1917) AIR 1917 Oudh 252 (253) 41 Ind Cas 423 BaB‘‘ 
Ram V Ahdhoot Sxngh (Do ) t 

(1919) AIR 1919 Cal 950 (951) 47 Ind Cas 943, Bara A«»Mr 
flam Chandra Pal (Do )) 

flirt tee the (vll^trlng eatet where e tonXrvrf tltw wti tekeh * .. 

(1909) 4 Ind Cas 17 (18) (Cal). Abxnash Chandra Bose v Rnmo Beua UeiU 
(1918) 20 Ind Cas 933 (934) 35 All 455, Amolok Chand v Baijx Bain 
(1914)ArR19148iodC0(60) 8 Sind L R 63 25 Ind Cas 933, 

Kathxratnv Wadero Slur Mohamed Khan irr m thete 

(1913) 18 Ind Cas 690 (690) (All), Babu Sam v Jodha Sxngh [UiM 
was no waiver ) 

Note 8 T ,1 Cii 

1 (1910) AIR 1916 PC 182 (184) 44 Ca! 759 44 Ind App 65 39 W 

15G (P C) Tncamdas Cooierjx Bkoja v Srx Gopimth Jxu ThaKX‘ ^ 
(1913) 21 Ind Cas 315 (316) 37 Bom 656, Lalchand Banchand o»] 

Barayan Harx [j* 

(1835) 9 Bom 320 (823) Kem t Tidtu (Case under pekkhnii Agricuit 

Belief Act ) „ . v 

(1931) AIR 1931 Cvl 790 (790) 133 Ind Cas 102, Pate Chand Vos 
Bagendra Ktshore Roy 

(less) 15 Cal 221 (223). Umesh Chunder ZIundul v Adar Horn Disi ^ 


(1900) 27 Cal 205 (207) 4 Cal \\ B 76, Umrao Sil» ’’ ’{f v'’"'*’'' 

{Held the lease was not one andi.r Bengal Ti-naney A ' g Cil 

(1937) A I R 1937 Cal 697 (592) 173 Ind Cas biO I ) 

C31. Alauddxn Ahantd Choudhurp a. Tomiiuddtn Ahomt 
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zarpciligi lease deed which is dulj n^islered,* are governed by this 
Article So also is a suit for recovery of tho profits of certain lands 
by virtue of a registered agreement, whereby tho plaintilT is given a 
Tight to sue tho defendant for lus share of tho profits m tho lands 
which 13 collected b> tho defendant and not paid by him to tho 
plaintiff.* Where, however, tho salt is not based upon a registered 
contract of lease, this Article will not apply. Thus, this Article has 
no application to a suit for recovery of rent against a tenant bolding 
over after the cxpirj of tho registered lease deed for tho period of 
holding over * 


(1932) AIR 1932 Cal 85 (6G) 63 Cal 930 133 lod Cas 179, Ajilkumar 
£aiu Thalur v CAatrnuin of Comtntsstoneri of Dacca JlTunict 

(18CS) 3 Suth W R S C C B«( 9 (9) Bajah IndMhhoosun Deh Jioy v Thomas 
J ^«nny (Suit against lessee for cutting trees contrary to the terms 
of the lease deed — Limitation for & suit for compensation runs from 
date of cutting of the trees } 

(1922) C7 Ind Gas 939 (910) (Lah), Abdul Samad f Afunictpal Commxllee, 
Dtlhx 

(1914) A IR 1911 Mad 3S7 (337) 23 Ind Cas 753 Bamanathan Fatlar v 

Aehuta Fortfir 

(1917) AIR 1917 Mad 937 (9S1) 82 lod Cas 215. Bxjmond Sehaslxan Lobo 
V Dtiu SktU]/ 

(1600) 19 Mad 62 (S3) 5 Mad It Jonr 228 AmbaXaxana Fandaram v 

Vaguran 

(1681) 3 Mad 7C (77) 5 led Jur 76 rylAtfm^n PiRas t Thttehananwihx 
Fxllax 

(1910) 6 Ind Cas 7GG (773) (tiad) Chengxah v TAimma Bahadur, 


(191C) AIR 1916 Pat SOI (305) 81 Ind Cas 751 1 Pat L Jour 87, Mac 
kensxe v Bat teshwar Sxngh 

(193C) AIR 193G Rang 80 (80) IGl Ind Cas 461, Ua Ftca Thexrx t Mo Me 
Tha 

[See also (1917) AIR 1917 Cal 568 (569) 31 Ind Cas 51 Taran 

ATrulina v Samirudim (Discussing as to srhen the breach of 
contract occurs and as to nben limitation starts )) 

[See however (1904) 2G All 188 (140) 1903 All W N 210 Raiimaram 
V Kamta Sxng (Submitti^ not good law in view of A I R 1916 
P C 182 ) 

(1912) 1C Ind Cas 146 (147) 31 All 461, Jaggx Lai t Srt Bam (Do ) 
(1903) 13 Mad L Jour 485 (487), Jlania£mhna Chettyar v AppaRao 
(Do )] 

2 (1918) AIR 1018 Pat 8S5 (3SG) 44 Ind Gas 153, Muhammad Ilatixf v 

Mooral i/ahton 

(1917) AIR 1917 Pat 14 (15) 40 Ind Cas 594 Barham Deo v Ramanand 

3 (1935) AIR 1035 All 915 (916) 159 Ind Cas 446, Girvar Singh v Fam 

Sarup 

4 (1912) 16 Ind Cas SCO (SCO) (Mad) Matnanibalh Pettxyelh \ Cl erxa Utha 

lamma 

(1910) C Ind Cas 754 (751) (Mad), Sydarakath Saklackx v Muliamad iTufft 

(1934) AIR 1931 Mad 458 (4GI) 58 Mad 75 155 Ind Cas 833, Gnanadesx 
liitn Pillai V Antony 


Article 116 
Note 8 
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The Bengal Tenancy Act, 8 of 18S5,® the C P Tenancy Act, 1 of 
1920,® as also the Madras Estates Land Act, 1 of 1903,^ prescnbo a 
special period of limitation for certain suits for rents and conse 
qnently suits for recovery of rent under those Acts are governed by 
the special period of limitation prescribed by those Acts and do not 
fall under this Article, altboogh the lease deeds are registered See 
Notes to Section 29, ante. 

9. Sait for recovery of royalty under a registered deed.— 
A suit for recovery of royalty due under a registered deed is 
governed by this Article * 

10. Other suits based upon covenants in registered lease 
deeds. — A suit by a lessee for compensation either for breach of 
the express term of the contract to put the lessee in possession of 
the properties leased,* or for breach of the implied obligation on the 
part of the lessor to put the lessee in possession, which is deemed to 
be part of every contract of lease,* is a suit falling within the scope 
of this Article In such cases limitation starts from the date when 

(1930 AIR 1936 Pat 362 (369, 370) 163 Ind Cas 525, Bengal and yerlh 
Western liy Co Hd v Jank% Prasad 

6 (1892) 19 Call (4) (PB) Maelennt'e Ea}% Syed :irahoined AU Khan 

(1890) 17 Cal 469 (472) Iswart Pershad Earasn Sahi t Crotedy 

(1910) AIR 1916 Cal 609 (611) 29 Ind Cas 797, Bash Behart Lai Handal 
T Tilukdkart Lai 

(1919) A I R 1919 Cal 144 (146) 50 Ind Cas 662, Sarajvbala Bebt Chotr 
■dhurans r Sara^nath ^ttaeharjee 

(1910) AIR 1916 Pat 48 (49) 38 lod Cas 102 1 Pat L Jout 506, Cajadhuf 
Prasad V Thaltur Prasad Singh .. 

6 (1930) AIR 1936 Nag 180 (181) 1 L R 1936 Nag 5 165 lod Cas 121 

Baburao y Sandhu 

7 (1927) AIR 1927 Mad 439 (440) 100 lod Cas 211, Sahib r 

Tkambia PtUai 

(1910) AIR 1916 Mad C07 (CIO) 18 Ind Cas 64 38 Mad 101, Bamkr^^ 
Cheliy y Suhbaraya Iyer {Held the Act has »o retrospective coect ; 

(1912) 14 Ind Cas 181 (187) (Mad), Sundaram Iyer y MvthvganavaUgal 
ISee also (1918) AIR 1918 Mad 928 (931) 40 lod Cas 590 

y Narajranajtramt Noitfu (Case under Madras Rent iwro 

Act, 8 of 1665 )) 

Note 9 

1 (1910) A 1 R 1916 PC 162 (184) 44 Cal 759 44 Ind App 05 8^ Ind 

16G(PC) Truomdas Cooterji Bhoja y SrtCopinathJm^h 

(1913) 19 lod Cas 665 (809) (Cal), Peary Lai Paio v Zladhoji Jtban 

(1903) 12 Cal W N 724 (720) Bhola Noth Das v Paja Durga Prosad t>i 3 

Note 10 ^ 

1 (l'X)2} 25 ^fad 587 (59G 693) 12 Mad L Jour 249, Zemindar of Vmanags 

ram y Dehara Suryanarayana Falrutu , c-naH 

(1931) AIR 1931 Pat 148(149) 150 Ind Cas 975 13 Pat 192 Lalji s' » 

T liamrup Singh Vatni 

2 (I'>27) AIR 1927 Pat 248 (250) 101 Ind Cas 707 0 Pat OOC. 

Chandra Ganguh t JIunsAs VanJer _ 

(1927) Aini027 Lab 1(5) 7 Lab 423 99 Ind Cas 534 Obedur J‘i 
y Darbari Lot 
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tho lessee would be entitled to bo put m possession under the Icaso 
and when tho lossor fails to do so * As )x>intcd out bj their Lordshiira 
of the nigh Court of Madras in tho case cited below,* thero is no 
continuing breach in such eases, and theco\eoant, whether express 
or implied, to place tho transferee in ixisscssioQ 0 ]>eratcs tn prascnli 
and that obligation is broken and broken onco for all as soon as the 
transferor declined or is unable to place tho transferee in possession 
Similarly, where tho lessee is dispossessed bj a third party before 
the expiry of the 'period of lease owing to the lessor’s title being 
defective tho lessee is entitled to sue for compensation within the 
period prescribed by this Article Tho starting point of limitation m 
such a case is the date of dispoisesiton of the lessee * 

11. Partnership suits. — A suit for taking the accounts of a 
partnership is not a suit for compensation for breach of contract 
although the deed of partnership may be a registered instrument ^ 
As observed bj Ramesam, J m Koihandapant v Sreemanaiedan* 

"It 13 very difficult to saj in such a case that any one of the 
parties has broken any particular term of the contract Even if 
some specific breaches of some clauses in the deed are alleged, 
in the main the suit is one for taking the accounts In tho course 
of taking such accounts, results of broaches made by particular 
partners may have to be considered . but the mam cbaractonstic 
of the suit IS not altered 

12. Suits for account based upon registered contract of 
agency. — See Note 4 to Article 89 and also tbe cases cited below ^ 


5 (1933)AlB1932Mad 225 (225 22C) 138IndCasJ19 Apj>aiv;am\ Iyengar 

y Krtshneicami Padayach* (Suit to recover advaoce paid by the 
lessee— Hrid suit after six years from tbe date of ieaso is barred ) 
i (1917) AIR 1917 Mad 465 (467 469) 35 lod Cas 254 40 Mad 910 Secy 
oj Sfofe V YenTiayya Garv (A portion of tbe leased properties not 
put in possession of the lessee ) 

6 (1924) AIR 1924 Nag 220 (221) 78 lod Cas 248, Seth Laxm\ Chand v 

Ba]\ Itao 

(1936) AIR 1936 Fat 462 (465) 1C4 lod Cas 277 liajendra Narayan t 
LaliTwkan (Grant of lease under registered doenment on considera 
tion of certain pretniutn— Subsequent finding aa to lessor a incapacity 
VMa.iJw.s,irt Irf'asft.W’t'Md.Md. VtsseA. w. •xJjiJti.i tft 

money ) 

Note li 

1 (1934) A I R 1931 Mad 16*’ (165 169) 57 Mad 378 151 Ind Cas 81, 

Kolhandapan% Chellt v SreemaTtatedan Baja 
(1699) 22 Mad 14 (14) 6 Mad L Jour 151 'Tatraian dsars t Pannayya 
(1933) AIR 1933 Nag 127 (ISO) 141 Ind <fes 277, Bxnjraj y Kxsanlal 

[But see (1897) 14 Slad 465 (466) 1 Mad L Jour 4S2 Bunga P^ddx v 
Chenna Beddx ] 

2 (1931) AIR 1934 Mad 162(165} 57 Mad 378 151 Ind Cas 81 

Note 12 

Barada Kxihare Acharyya 
-ear — Article 116 applies if tbe 

' ' ' Betxx PtTshad Koer (Do —12 


Article 116 
Notes 
10-12 


f 
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13. Suits for recovery of dower under a registered deed. — 

A suit for the recovery of dower, where the dower is payable under 
a registered instrument, executed by the husband in favour of the 
wife, whether the suit is brought by the wife herself or by her heirs 
after her death, is a suit foi compensation for breach of a contract 
within the meaning of this Article There is no distinction between 
prompt and deferred dower m this respect The starting point of 
limitation m a suit by the heirs of the wife is the death of the wife 

14. Suits based upon award. — Wheie an agreement to refer 
to arbitration has been registered, and the award of the arbitrators 
IS also signed by the parties m token of acceptance, it was held by 
the Allahabad High Ckiurt that a suit to lecover a certain sum 
payable under the award is governed by this Article ^ The Judicial 
Commissioner's Court of Sind has, however, held that the word 
“contract" in this Article does not include an award® 

See also Note 11 to Article 115 and Notes to Article 120 

15. Suits based upon covenants in registered sale deeds. 
(a) Suits by vendor 

A suit by a vendor against the vendee for compensation or 
failure to pay the debts of the vendor as undertaken m the si s 
deed and for which payment of debts a portion of the purchass 
money was left with the vendee, is governed by this Article _ 


(1912) 16 Ind Cas 414 (415) (Cal). Jkapa^kannessa v Bama Sundsrt 
Okoudkuran* (8mt against the heirs of a deceased agent ) 

(1914) AIR 1914 Cal 888 (889) 25 Ind Cas 706, 90 

Mahabir Prasad (Suit against agent foe neglect— HfW At 

(1910) Cas 399 (399) 34 Mad 167, Kandasamt Pillai v 

(The Article docs not apply where an agent under a power o 
sues his principal for moneys spent by him m the course oi g ^ 
the power of attorney does not contain a promise b) the pn r 
pay for advances made by the agent ) 


Note 13 

(1923) AIR 1923 Cal 152 (153) 70 Ind Cas 1C9 50 Cal 253 
Danes Mohammed 

(1923) AIR 1923 Cal 507 (513) 73 Ind Cas 17, Uahamed 

Ahmad v Mahamed Attmaddm Bhwnya 


Slcta’and 


Note 14 

1 (1911) 11 Ind Cas 705 (703) 34 AH 43. Kvldsp Dube V Mahant Dubi 

2 (1913) 19 Ind Cas 376 (877) 6 Sind I» R 148, Mol v ToloMo‘ 


Note IS 

1 (1931) AIR 1931 Alt 419 (420) 131 Ind Cas CSC, Malund Dal 

Ra» . 

(1935) A I R 1935 AH 411 (416) * ' ' 

TnaniUllah (Article 111 
applies to a simple case t 

the purchase-money to tbu »v « - . 

contract to pay the same to a creditor of the vendor l 
(1912) U Ind Cas 244 (215) 84 All 429, Par^hubar Pat v 
(1929) AIR 1029 Lob 895 (396) 1X8 Ind Cas "bo 


iSarup (Creditor attaching vendor 
Under sale deed ) 


, rights c 


f phoh 
Par’t ^ 


corcn»‘>* 
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Starling point of Zimi/ation for such suits In liaghubur Bat 
T Jatj liai} it vras hold b) the Iligh Court of Allahabad that if 
tho &aIo deed fixes no timo for lajmcnt of tbo dobts time runs 
from the dale of the sale deed This view was not howorer 
followed bj tho same High Court in lator decisions’ and b> tho 
High Courts of Bombaj * Calcutta * Lahore * Madras’ and tho 
Judicial Commissioners Court of Nagpur,’ and tho Chief Court 
of Oudh ’ According to theso decisions timo runs not from the 
dato of tho sale deed, hut from tho date when the teiidor is 
actually damnified and suffers loss by being himself obliged to 
pay tbo creditors who are to bo paid under tho sale deed The 


(192G) A I R 1926 Nag 429 (431) 97 lDdCasl65 Vtnayakraoy Shnpairao 
(Dcfcodant ucdcrtaklDg bf registered contract to pa^ plaintiQ s tnort 
gagee and redeem the mortgage — Failore of defendant to pay 
Mortgagee obtaining decree against plaintiff and plaintiff renewing 
the mortgage — Suit for compensation for breach of contract against 
defendant falls under Article IIC ) 

(1930) A I R 1930 Pat 46 (SO) 6Pat&CO 122 Ind Gas 244 Rim Ilaehhya 
Singh V Baghunath Prasad 

(1907) 6 Cal L Jour 399 (400) Dasicant Stngh t Sped Shah Rxmjan Ah 
2 (1912) 14 Ind Cas 244 (246) 34 All 429 

[?« also (1925) AIR 1925 All 488 (490) 87 Ind Cas 804 Barn 

Jfarain v Hihal Singh (FoHowjog 84 AW 429 ) 

(1929) AIR 1929 All 121 (123) 107 lad Cas 679 £allu v Bam Das ] 

8 (1927) AIR 1927 Ail 435 (436) 49 All 603 101 Ind Cas 691 Bam Batan 

Lai T Abdul iruhid Kl an 

(1926) AIR 1926 All 605 (609) 95 Ind Cas 913 Eedar Eath r Ear Govxni 
(1922) AIR 1922 All 409 (409) 70 lod Cas 582 Dukant Pande t Jamna 
Dhar Dube 

(1935) AIR 193o All 463 (464) 154 Ind Cas 305 Abdul Wahid Khan r 
Sher Muhammad Khan 

(1936) AIR 1936 All 870 (873) 16C Ind Cas 907 Bam Chander v Ram 
Ckander 

{See also (1932) AIR 1932 All 454 (457) 142 Ind Cas 83 Mahtab 

Singh V Collector of Saharanpur ] 

4 (1931) AIR 1931 Bom 365 (367) 133 lad Cas 267 Ammant Bai t Ananf 

Karayan 

5 (1912) 16 Ind Cas 73 (75) (Cal) Ba t Rarat Sin«rA v Mohendra Parsad 

(1933) A I R 1933 Cal 641 (643) CO Cal 761 146 Ind Gas 863 Cl and Bibi r 
S<rftAfifiii-amtr Altt' saiV iy tbf reeidae’ aa 

such covenant arises either on the date wbea such payment Is to bo 
made or at least not later than the date when the vendor calls upon 
the p iTChaser to do so ) 

6 (1933) AIR 1933 Lah 109 (111) 14 Lab 3S0 141 Ind Cas 435 Gulsari 

Mai V Maghx Mai 

(1933) AIR 1933 Lah 793 (791) 144 Ind Cas 362 14 Lah C46 Abdul Qadir 
V Mt Bilas Kaur 

7 (1933) AIR 1933 Mad 421 (427) 66 Mad 724 141 lod Cas 650 Natamant 

Nadar v Vedaman eka J/adar 

(1918) AIR 1916 Mad 1135 (118C) S3 Ind Cas 188 Kahyammal v 
Aolandatela Ooundar 

B (1933) AIR 1933 Nag 879 (8S'’) 29 Nag L R 293 119 Ind Cas 1200 

Bhanjx V Covxnd 

9 (1927) AIR 1927 Oudh 455 (456) 2 Lnck ”31 104 Ind Cas 824 Mai omed 

AinulEugr dbdullah Khan 


Article 116 
Note 15 
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High Court of Patna*® has also held that the starting point of 
limitation is not the date of the sale deed, but the date when 
either there is a repudiation of the liability under the sale 
deed by the vendee, or when the contract had been rendered 
impossible of performance on account of the vendor s debt 
haviQg been satisfied 

Where the vendor leaves in the hands of the vendee a certain 
amount to pay off a mortgage debt stipulating that the surplus 
remaining after payment to the mortgagee should be returned to 
the vendor, a suit for recovery of such surplus falls under this 
Article Limitation starts m such a case from the date when 
it IS found that there is a surplus ** 

A suit by the vendor to recover peishkush paid by him after 
the execution of the sale deed under which the vendee is boun 
to pay the same, is a suit for compensation falling under t w 
Article 


(b) Smts by sendee 

Where owing to a defect in the title of the vendor the vendee 
18 deprived of the whole or part of the property purchased ® 
suit by the vendee against the vendor for compensation for t e 
breach of the covenant of title arising either upon an express 
covenant m the sale deed** or by reason of the implied corenan 
for title which is deemed to bo a part of the contract betwee^ 


10 (1930) AIR 1930 Pat 46 (52) 8 Pat 660 129 Ind Cas 244 Ran RatfWy* 

S\ngh y liaghunath Prasad Mtsser ^ 

(See however (1938) AIR 1938 Pat 275 (278) Ktshmr S&o ▼ 

Singh ) .. 

11 (1934) A I R 1931 Oudh 240 (249) 149 Ind 0\s 629 10 tuck 26 Ra*;'” ^ 


' t Jour 563 Artin^ 

1C 430 Jliil 

y ChaltarStngh - ^ 

(1923) AIR 1923 Lah 29 (24) 73 lad Oas 897 Pukan Dm v , 

(1929) A I R 1929 Lab 388 (389) 120 lad Cas 421 ^ 

Oanda Slal (Suit lor damages based od a clauw ® rcc stered 
a coyeaaot for title and quiet possession contained m a s 
sale deed is governed bj Article llC ) 

(1923) AIR 1929 Mad 28 (23 29) 63 Ind Oas 190 Subbayya 

(The provision in a sale deed by which the vendor , .ua plo 

ol dispute to settle it out of his own expense and carry ® „ ,t 

without obstruction amounts to a coienanl for gB«e< mpj”' 
least a covenant for title ) 

(1929) AIR 1929 Mad 775 (776) ATrwIina Dhalta v Ooemda Dhatts 
(1933) A I R 1933 Mad 333 (333) 141 Ind Cas 72C SadosiK* * 

narayana Ilaoy Pajaltngam rS/isan ’ 

(1916) AlRl910Oadh2l0 (211) 33IndCas 746 V( 77anAi A* 

Ml ilasuman /i i 

(1024) AIR 1934 Pat 321 (S‘>2) 72 Ind Cas 653 Jbi ijur fer 

nal^ Pandty (Sale ol jajnia ila hril which is unui 
refund of purchase money falls under this Article ) ^ 

(1930) AIR 1930 Sind 66 (70) 126 Ind Cas 737, Sorahji v Tarac 
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tho to overj salo deed** is gororned bj this Article Article 116 

As to when limitation commences and trhen tho cause ol action Note 18 
for com] cDsation arises in such suits tho cases maj bo classiGcd 
and considered under three heads M7 — 

(i) 'Where from the inception of tho salo tho vendor has 
no title to coQ^o} and tho vondco who is entitled to be 
put in possession on the date of sale has not been put in 
possession of the properties 

(ii) Where the sale is only xotdahle on the objection of the 
third parties and possession ts taken by tho vendee under 
the voidable sale 

(ni) Where tho title is known to bo imperfect and the contract 
IS m part carried out b> giving possession of the properties 
to tho vendee ** 

In the first class of cases where the sale ts void from its inception 
and no possession is given to the vendee the starting point of 
limitation is the date of the sale deed The covenant for title is 
not a continuing covenant capable of a continuing broach ** In the 
second class of cases the cause of action for a suit for compensation 
arises only when it is found that the vendor has no good title and 
so long as the vendee remains lo possession witbont his title being 

(1030) AIR 1930 Siod 12 (14) 1 13 lod Cas 203 24 Siod L R 172 

liahm T Kadu 

alto (1019) AIR 1919 Mad d? (38) 50 I&d Cas 615 Aratamuda 
Chiruiry Aramanai Krishna Iner] 

13 (1926) AIR 1926 Had 23S (2S5) 91 lad Caa 514 Sigamcni v Mumbadra 
(1699) 21 Mad 8 (9) ATrtsAnd I<^am5t<tr t Xannon 

(1919) AIR 1919 aiad 757 (757) 60 lod Caa 673 Venhataekallam Ptllax v 
Krishnaswami Palhan 

(1911) 11 lad Cas 337 (839) (Mad) Nagesxeara Bow ▼ 5<2m5anva Bow 
(1991) 1 Mad L JoQt 479 (460) Narayana Beddi ▼ Peda Bama Beddt 
also (1867) 2 Agra 199 (199) Dwarka Dass v Bulun Singh ] 

See also cases cited In Xote 4 Foot>Note (1) tvpra 

14 (1915) AIR 1915 Mad 709 (710) 36 Mad 887 23 lod Caa 570 Subbaraya 

Beddtar ▼ Bajagopala Beddtar 

15 (1923) AIR 1923 Slad 892 (395 396} 74 Ind Caa 416 Gopala Iyengar t 

MummacAt Beddiar 

(1927) AIR 1927 Mad 278 (276 277) 100 Ind Cas 40 PaUraeharxar v 

Alamelumangai Ammal (A I B 1915 Mad 706 Followed ) 

(1919) AIR 1919 Mad 757 (757) 50 Ind Caa 673 1 enkatachellam Pillai r 
Knshnaswami Pathan 

(1915) AIR 1915 Mad 766 ( 66 69) 21 lod Cas 740 Bamanalha Aiyar t 
Baman Nambudripad (M Her J D saenting) 

(1925) AIR 1925 Bom 410 (412) 49 Bom 590 69 Ind Qas 59 Canappa t 

Sammad 

(1918) AIR 1918 tlag 264 (26S) 47 Ind Cas 636 Dharamehand r Gorelat 
Mukandlal 

(1926) AIR 1926 Kag 109 (115) 63 Ind Css C99 22 Nag L R 49 Bamdhan 
T Purushotiam 

(1937) AIR 1937 Rang 39 (41) 167 Ind Caa 809 P E A T ^ K Ckettyar 
Firm y Adinamalagi 

[See also (1916) AIR 1916 Mad ISO (481) 31 led Cas 179 Samu 
Pathan r Chidambara Odayan 

(1915) AIR 1915 Nag 46 (47) 31 lod Caa 877 II Nag L R 186 

Pir5A« r ill ITarif 5t ] 



1598 COMPhNSATION FOR BREACH OP CONTRACT REGISTERED 


Article 116 
Note 16 


questioned or affected, he is not damnified Normally, the date of 
the dispossession of the vendee at the instance of the third party 
having superior title 'WiU be the starting point in such cases 
Where however, the title of the third party is put forward and 
agitated in a Court of law m a suit to which the vendee is also a 
party, the date of the decree of the first Court which upholds the 
title of the third party will be the starting point,’® but not the date 
of the appellate Court’s decree confirming that of the trial Court 
In the last mentioned class of cases it has been held that the iact 
that the vendee managed to remain in possession even after the 
decree of the first Court negativing the title of his vendor, will not 


16 (193^ AIR 1935 Mad 636 (687) 156 Ind Cas 843, BeAdxar T 

Ahs%ruamt Naick 

(1915) A I B 1915 Mad 708 (710) 38 Mad 887 23 Ind Cas 570 Summya 

V llajagopala . 

(1920) AIR 1920 Mad 634 (637) CO Ind Cas 235, JJahomed Ih ShmS 

Saheh v V ertJtalafalh\ Raju 

(1932) AIR 1932 Rag 3 (i) 187 Ind Cas 61, Bftftinahv Svrtgft ▼ ‘ , 

(1934) AIR 1934 Nag 16 (17) 148 Ind Cas 480 80 Nag L B 133 AmbaiUiS 
7 iramanrao 

(1916) AIR 1916 Oadh 240 (241) 33 Ind Cas 746 , 21 1 Nanht Khanm t 

Mt Masuman , ... 

(1929) AIR 1929 Pat 888 (390 391} 8 Pat 432 117 Ind CaS 654 

Lakh-pai Kuer 7 Durga Prasad / i. iv 

(1924) AIR 1924 Pat 821 (322) 72 lad Cas 653, Jhxngu Ojha v MeghMin 
Pandty 

{See also (1936) AIR 1936 Oudb 141 (143) 160 Ind Cas 454 BMi 

\B&lh% Prasad 7. Badr% Prasad ] _ 

n (1929) AIR 1929 All 298 (295) 51 All C51 119 lad Cas 243, ITanuani W 

V Chandt Prasad r r 7 

(1916) AIR 1915 Mad 766 (767) 21 Ind Cas 740, Pamanalha lytr 

Raman Nambudnpad _ 

(1935) AIR 1935 Mad 636 (637) 150 Ind Cas 843, Alagarappa v /*•? 
samt 


25 Bind LB 173 183 Ind Cas 76 
47 lad Css 924 Venkata Ramaijya t 
140 Ind Cas 805, Thxllaikannit M' ^ 


(1931) AIR 1931 Bind 141 (142) 
draualibasT Yalabdas 

18 (1919) AIR 1919 Mad 849 (850) 

Rambrnhmam 

(1933) AIR 1933 Mad 126 (12S) 

Abdul Sadir Rowther 
(1923) AIR 1923 Mad 392 (395) 74 Ind Cas 41C, Gopala Iyengar 7 
7naehi lUddtar 

(1923) AIR 1023 Mad 29 (29) 68 Ind Cas 190 Subbatjija 7 Ptchanna 
(1921) \ I B 1921 Bom 252 (254. 255) 45 Bom 955 61 Ind Cas 70. 

tnaljayaram7 Btidhumal Kevaiehand tff/thna'b 

(1924) AIR 1924 Pat 321 (322) 72 Ind Cas 053 Jhtrtgur Ojha v Aiej 
Pandey. 

(1932)AlB1932Nag3(4) m IniCxsCl, mavan* Stngh 7 
(1934) AIR 1934 Nag IC (17) 30 Nag L R 108 148 Ind Cas iso, 

Das V U aman liao 
(1931) AIR 1931 Sind 141 (142) 25 B 
dravaUbaiy lalobdat 

19 (102C) \ I B 102r Mad 255 (255) 01 Ind Cas bU, Stngamont . 

7. Vunibadra Nainar, , ji , 

(1920) AIR lO'^O Mad 634 (636) CO Ind Cas 235, Mahomed an » 

(1933) jT i n 1933 Mad 382 (393) 144 Ind Cas 72C, Sn/asJi«rrt SaryO' 

narn^na I &o7 JtajaUngasn 


5 Bind LB 173 133 Ind Cas 7f. C*'’" 
mtPdndt 
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stop tho running of limitation In other words, in such cases the 
date of th(i decree and not tho date of dispossession in pursuance of 
the decree will be the starting ixnnt®’ 

With regard to tho third class of cases, where the sale is \oid 
ab tnttio, but in pursuance of tho sale the purchaser is put in 
possession of tho property sold, limitation starts from the date on 
which the vendee is disjxjssessed by tho rightful owner, and not 
from tho date of the sale deed 

A suit bj the vendee against tho vendor to recover the talue of 
deficiency in tho property comprised in the sale deed in pursuance 
of a covenant in tho sale deed to the effect that if there should he 
"any deficiency or defect m the quantity sold, the \endor shall stand 
responsible for tho same and in case of thero l>omg deficiency in tho 
share sold, the vendor shall pay the vendee the value thereof with 
costs," IS a suit falling within the purxiow of this Article So also is 
a suit for compensation for breach of a covenant in the sale deed by 
which it is stipulated that if at the time of the purchaser’s taking 
possession of tho properties the profits from the same are found to 
be less than a stated amount, the vendor should make good the 
deficiency ” In tho case cited below,^* there was a direction in the 
sale deed that the vendee should pay a yvatticulat sum for a mortgage 
debt due by tho vendor over the properties and there was a stipula 
tion that m tho event of tho mortgage amount being in excess of the 
amount quoted the a endor is to bo liable for such excess and a suit 
by the vendee for breach of the covenant was held to be go\erDed by 
Article 83 read with this Article 

In a suit to enforce a covenant of indemnity in a sale deed 
whereby the vendor who purports to convey the property free of 
encumbrance promises to indemnify the vendee and make good the 
loss from out of his estate together with the damages and costs m 


(1935) A I R 1935 AU 786 (787, 769) 15G IndCas 177 Janahar Rami 
JhinguTX Lai 

(19^1)AIR 1921 Bom252{254 255) 45 Dom 955 Cl Ind Gas 70 J/wIIort 
mal Jayaram v Dudhumat Ketalchand 
(ion) AIR 1927 Lah 731(734) 100 lod Cas 19 Pxr Dahhsh i Chanan 
Dm 

(1934) AIR 1934 Lab 305 (307) 148 lod Gas 825 Chunx Lai i Uarx 

Chand 

20 (1935) AIR 1935 All 786 (787 789) 156 lod Gas 177 Jawahar Raw v 

JhmguTx Lai 

(1929) A I R 1929 Bom 361 (364 365) 119lQdCasC59 Dapai ^as/iirant 

21 (1932) AIR 1932 Nag 5 (9 10) 25 Nag L R 31 136 Ind Gas 2'>5 (F B), 

^ajlijrao v Zabu 

( 1915 ) AIR 1915 Mad 703 (710) 8S Mad 837 23 Ind Gas 570 Suftbaraya 
V Rajagopala 

22 (1831) 3 All 712 (717) 1831 All \\ N 67 6 Ind Jur 1(» Ktshen Lai v 

[S?« also (1910) 8 Ind Cas 1037 (lO&S) 85 Mad 39 Basictreddy v 
ifaganna ) 

23 (16%) 18 AU ICO (162) 1896 All W N 15 Amanat Bxhx y Ajudhxa 

24 (1921) AIR 1921 Lab 260 (261) 2 Lab 316 61 Ind Cas 431, Abdul Ant 

Kham Muhammad 


Article 116 
Note 16 
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case there should be an encumbrance, limitation starts from the 
date when the vendee is dammhed by being compelled to pay the 
mortgage not disclosed m the sale deed 


16. Suit by vendea for breach of covenant to pnt him ia 
possession. — A sale deed contained a covenant by the vendors, who 
were themselves purchasers at a Court sale, to the following effect 
“We shall put in an application for delivery and give dehvery to 
you Afterwards we shaU bring from the Court the said receipt for 
delivery and the certificate, and give the same to you You will have 
to bear the charges for the said dehvery “ It was held that a suit 
filed by the vendee claiming refund of the purchase money as 
compensation for the breach of that covenant fell within this Article 
No time being fixed within which delivery was to be given it was 
held that time began to run only from the time when the vendors 
had become incapable of carrying out their undertaking and that 
before that occasion arose the vendee could not sue alleging a breach 
and ask for the return of the purchase money ^ 

17. Suit by vendee claiming compensation nndef Section 63 
of the Contract Act.— In Hamath Kuar v Xndar Bahadur a sw 
deed was executed during the lifetime of a Hindu widow, by the 
next reversioner, of the properties comprised m the estate of the las 
male owner who died issueless leaving only the widow After the 
death of the widow, the vendee sued for possession of tb® properties 
conveyed to him or m the alternative a refund of the purchase 
money Their Lordships of the Privy Council held that the clw® 
for poseession under the sale was unsustainable, because on the da e 
of the transfer the reversioner had no interest capable of trans e 
but had merely an expectancy But with regard to the alternativ 
prayer m the plaint for refund of the purchase money, their wr 
ships held that tb© claim thereto was covered by Section 65 o 
Contract Act, and observed as follows 

“An agreement, therefore, discovered to bo void is 
discovered to be not enforceable by law, and on tho 
of tho Section would include an agreement that was , 
that sense from its inception as distinct from a contract 
becomes void 

‘ The agreement here was manifestly void from its 
and it was void because its subject matter vas incapa c 
being bound m the manner stipulated 

25 (lOlS) AIR 1018 All 219 (221) iO AH 605 43 Ind Cas 18 
Jlardtcan Lai 


Note 16 ^ 

1 11933) A I R 1933 Mad 153 (15C) U3 Ind Cas 501 

(Umitatioa reckoned from data when 
became absolute ) 

37 

1 (1922) AIR 1923 P C 403 (405) 71 Ind Cas 029 50 Ind ApP ® 

179 20 Oudb Cas 223 (P C) 
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“Though this aspect of tho caso has not been satisfactorily 
presented or developed in tho pleadings and tho proceedings 
before tho lower Courts, their Lordships think there are 
materials on the record from which it may be fairly inferred 
in the peculiar circumstances of this case that there was a 
misapprehension as to the private rights of Indar Singh {the 
vendor) in tho Milages which ho purported to sell by the 
instrument of the 2nd January 1880, and that the true nature 
of those riQhls uas not dtscoiered by the plaintiff or Eachpal 
Singh earlier than the time at which hts demand for possession 
teas resisted, and that was well within tho period of limitation ’’ 

18. Suit upon covenant contained In a registered deed of 
exchange.-^ A suit to enforce a covenant of indemnity contained m 
a registered deed of exchange falls under this Article A and B 
exchanged lands under a registered deed of exchange which contained 
a provision to the following effect “There is no dispute m respect 
of the lands If disputes should so arise, the respective party should 
be answerable to tho extent of his private property ” A was subse 
quontly deprived of a portion of tho properties ho got by exchange 
by reason of tho defective title of B A sued B for the value of the 
lands of which he was thus deprived It was held that the suit would 
be governed by this Article, and that the starting point of limitation 
would bo tho date on which A was deprived of the portion of tho 
properties, which was the date of the breach of the covenant ^ 

19. Claim for personal decree arising on registered mortgage 

deeds. — It is well settled that in the caso of a registered deed of 
mortgage, the fact that tho payonont of an amount is collaterally 
secured by the mortgage does not destroy tho personal liability on the 
part of the mortgagor to repay the mortgage amount arising by 
virtue of the covenant to repay the loan contained in the deed of the 
mortgage The latter obligation has an existence independent of tho 
mortgage^ In considering the question of lersonal liability arising 
under a mortgage deed as pointed out by the Judicial Committee in 
Ramnaratn v Adhindranath,^ “it must bo borne in mind (1) that a 
loan prtma facie miolves such a personal liability (2) that such a 
liability IS not displaced by the mere fact that security is given for 
the repayment of the loan with interest but (3) that the nature and 
terms of such security may negative any personal liability on tho part 
' Note 18 ’ 

1 (1003) 31 Mad 452 (153) 4 led Cas 1121 SnnitoM Paghaxa v itan^asami 
Iyengar 

Note 19 

1 (lOOC) 4 Cal L Jour 510 (515) Etl el Georgina Kerr 'e Clara il Ruifon 

“ ' ■ ■ ~ ngh 

' sed 


this case there was no eoTcnant to pay ) 

2 (lOlC) A I R 1016 P C 119 (120 121) 41Cal3«9 41 Ind App 57 3S Ind 

Cas 932 (PC) 


Article 116 
Notes 
17—19 
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irtisla 116 
Hcrte 19 


c' ib® £r-'r:'-*r I: si=:t also b» fcc-na xz. i=r:£ J 
b», d t:ia £r^ idtarop, c=dcr ii3 persc'ial In?:1,T~, 'tist Ei^Zhr 
mayari ^ idr -^ Se « r2c = ^ ft ) c - W c‘ th.^ Trdsfdc ' Frcpert ^ A '^’ 
Vn*'?! r^'-iard to Sae ^nc«i cl Lai^iirr: a’*"L3icIs to a chzz s> 
ealc’re p^* 3 caa 2 1*^507 «yT.~T-^ trrd - a r®ci::tcr^ Edr*ai_-* 
dsed, la a ccaoearrs jad-aul cpd_ 2 a adcaj all tos E— - 
Ccrrt?* that a gl^ rr? i, by th_ Zjtigig. ITc^i, a cuis 

fc- a p#‘'’3-2al c«c*^ Trrtd g- 0£“* ^ ErrTa 6 c th" Cod5 c' CHI 
Prosedsre,* a «:nt to reccre- the c^ht dc® c= th* E=cr 

gar*® bred c*’h«*^'»- bv c' th** hypothecs, Le cl s r~: . ~ j 


2 (1310] AIB1230Ane3(71.7’j £2 AH 2 3 - 125 lai Cm SI (F E E^- 
Etuj'^ t T^j S-zr^cp 

(1312; 14 Ia.-» Cai £Cci (>»^ i 24 All 2^6, LaeA.ntvuznzm t Tstz %r -it*- 
(ie">) 5 AH (l<^} 1- 3 AH T^T ^ U4, Rz.j'ij.'cr Dtf c. t 

S > u2F^r 


(1311) 10 led Csu 21r, {ZZ J (AH). JTtf ^-snrsiSJ ffsisui t AJAs-mi-st 
( 1310] 7 led Cm 15> (45T) 24 B-^ MO. Gals-' iajasia ’ 

J/efter-ad Alt /Irsain/* 

(13^1] A I E lO*! CaJ 601 (-01) 1»3 led Cis 101. VnzteSs Tn'ia* ▼ 
fcds 5s^,a 

(ISIA) A IB l353C»I2‘'3{2'"3j 113 led Cm 4"2, Lhsreritihsr Cm^ » 
IndroMrajcn Smha 

(L£:/‘)I2C4l2 3(2>) 10 led Jsf rO, AC.'lo* t ^ _ 

(L'O-*) 20 Cal 73 (-4) 13 led Ap? 231 6 Sa' '*11 (P Q r««4»tf<sr t £»/ 
Eunen 

(1330 A I R iy»4 Lab T« ("&c) 16 I^ib 137 153 led Cos lOM 
ilclUf^raaStnyhr Tani:tih £ji S*d^r !>a‘^ 

(1300) 1900 Poe L B 201 (20^), Hameraja pcs r Serao Lai 
(IS-I) 1S71 Pun No 43. Jldoot Banid r CXolsrr 
(1320) A I E 1900 3Iad 53 (CO) 52 ifad 105 116 led Ci* SIT (F BV 
salapiihy Chs’ tar V Dr^cnys>rory PiUit 
{192-j) AIR 1323 JFad 1121 (1126, 1125) III led Cas 310. Chrty ’ 
P^^raro^^ara 

(I£r) 10 Mad 100(101, 102) II led Jnr 53, ^ 

(132C)AIBl926Na5 4l3(150) »>j led Cis 70", ATefoo S»«74 r iTi 5s 


asrarct » 

(1325) A I P 1925 Oadb 331 (33a) SO led Cu £33 S« ia Balhsh t Ja7^ 
Stnyh. 

, » - \ Bt 2 furno Etit 


t V Ewti Dehart 
d Cm 120, Ua-J * 


!\afh Bull 9 T> r R35 

(lOr) A I P. 1937 Ran; 151 (IS", 453) 172 led Cas 75 l'^3 « ^ 

(P B) V Srtn v V San ^ «, feed 

(lO’S) AIR 13^5 Rang 113 (114), VaSftiff Til V Bauny Ba 

coDtaiDing iaiep>’ndent personal coTcnant to paj" inttre»t a 
tmea— 7r<2d ktut to tccoTsr interest pcrvnatly b compc-^^t ) _ 

(5«ol«> (1900) 21 Bom 331(336) 2 Bom L R 12’ I ^ 

AruArw 5 /-ntVa 

[See bowercr (1312) IS led Cas CCO (667) (Cal), PtUndra t 
Roy T BtTuxn Lai Bukherjt 
(IS33) 16 Bom 303(30r). SAai;& tdrux r ibdul Bthtman 
(185'>)6Boni719("21)(FB),Rai;tt5;iaiv 2>araj»«] ^ij« f 

4 (1333) AIR 1333 Cal 2C5 (2/D) 143 Ind Ca* 4-2 Dharanidhar 0 
Indranarayan Sinha 
See a’jo cases cited in Foot Note (3) alove 
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only a personal decree* cither boeauso tho hjpothoca is not saleable® 
or because tho mortgage deed cannot bo enforced as a mortgage 
because it is not a*alidly attested as required by Section 69 of tho 
Transfer of Property Act,^ have boon held to bo governed by this 
Article Similarly, m tho case of a mortgage deed executed by tho 
father or manager of a ]omt Hindu family, where tho mortgage is 
not binding on tho interest of tho sons or tho junior mombers, a 
simple money decree can be passed on tho footing of tho covenant to 
pay contained m tho deed, and limitation for such a suit is ono 
prescribed by this Article ® 

In Ganeshlal Pandit v Khetra Mohan Mahapatra,^ a caso 
decided by tho Judicial Committco m 192G, there is, however, an 
observation which seems to throw somo doubt as to tho applicability 
of this Article to claims to enforce the personal relief on tho basis of 
registered mortgage deeds The said observation is as follows 

" Tho cause of action for the personal covenant accrued to 
Behan Lai Pandit when Suryamani failed to pay the mortgage 
debt, VIZ within six months from tho date of the mortgage 
And the claim had become barred under Article CG long before 
the execution of the raztnama and the conveyances there- 
under " 

5 (1889) 11 Mad 60 (50). Balhnasamt v Subramanya 

(1935) AIR 1935 Bom 203 (20T) 158 Ind Cas 266 50 Bom 634, rawn;i 
Kallianji t Ertuhthata Iksaabhat 

6 (1922) AIR 1922 Oudh 119 (114) 67 Ind Cas 595, Thammon Stnyh 7 

Ealehand 

7 (1909) 1 lad Cas 1 (3) 82 tiad 410, £unAu Motdu v Jl/edhata itenen 

(1931) AIR 1931 Mad 124 (128) 129 Ind Cas 814, Ja^annaOtam Ptllai v 

Oj?iaaI Ajstffnee, JIfadras 

(1915) AIR 1915 All 254 (255) 29 Ind Cas 363, Valftra Pertbad v CAeddi 
Lai 

(1914) AIR 1914 Bom 141 (142) 39 Bom 177 23 Ind Cas 353, Dinkar 
Han 7 Chhaganlal Narixdas 

(1900) 4 Cal Ii Jout 610 (513, 518) Ethel Georgttut Kerr 7 Clara B Buxton 

(1693) 2G Cal 222 (225) 3 Cal W N 22S Sonotwn Shaha v Dtnonath Shaha 

(1922) AIR 1922 Cal 168 (171) 49 Cal 438 63 Ind Cas 607, Sr\stidhar 
Chose 7 Bakkayahah Das% 

(1925) AIR 1925 Oudh 737 (739) 91 Ind Cas 176 Bam Samujh Singh 7 
Ifl Vairmlh Kuer 

6 (1900) 27 Cal 762 (767) Surja Prasad t Colab Chand 

(1909) 1 lod Cas 153 (134) (Cal), Htra Lai ilarwar* 7 Chandrabah Hal 
dann 

(1926) AIR 1928 Oudh 465 (467) 4 Luck 107 113 Ind Css 489, Jai Indra 
Bahadur Singh v Ehairatt Z>al 

(1924) AIR 1924 Oudh 147 (148) 77 Ind Cas 340. Udairaj Smgh 7 Bam 
Vdit Teuart 

(1921) AIR 1921 Oudh 47 (47) 61 Ind Cas 205, Gajadhar Baksk 7 Gaur* 
Shankar 

(1922) AIR 1922 Oudh 257 (25S) 69 Ind Cas 766 25 Oudh Cas 164, Bam 
Haratn 7 Hand Humar 

(1927) AIR 1927 Oudh 315 (316) 102 Ind Cas 630 Budra Prasad 7 Hastr 
uddin Ehan 

(See also (1921) AIR 1924 All 543 (545) 46 AU 334 76 Ind Cas 912, 
Court Shanker 7 Shea Nandati J 

9 (19^0 AIR 1926PC 56 (59) 5 Pat 585 SSIndApplSl 95 lad Cas 839 

(P C) 


Article 116 
Note 19 
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Article 116 An earlier decision of the Board in Ramdin v Ealla Prasad,*® 

Note 19 was also relied upon m support of the above position A Full Bench 
of the High Court of Madras,** after a review of the facts and 
circumstances under which the above case was decided by the Privy 
Council, has, however, come to the conclusion that the above 
observation of their Lordships was only by way of obiter and that 
Article 66 did not apply As pointed out by Kumaraswamy Sastrj , J , 
m delivering the judgment of the Full Bench, the suit in the case 
before the Privy Conncil was brought ten years after the mortgage 
debt became paj able, and there was no question as to whether the 
three or six years’ rule applied, as in either view the claim was 
barred being more than six years The only contention advanced 
before the Board was that Article 132 applied, which s\as negatived 
Further, it appears from the report of the case that the mortgage 
deed in question was not validly registered and the observation of 
their Lordships must be taken to have been made with reference 
to unregistered deeds, for otherwise there is no reason why their 
Iiordships should refer and quote with approval the decision in 
Mtller V Rmganath,^* wherein the period of limitation for personal 
relief m a mortgage suit was speci6cally held to be six years lo 
Bamdin's case*® (above referred to) also the suit was filed ten years 
after the mortgage money became payable, and the sole question 
argued before the Board was that tbe period of twelve years pres 
cribcd bj Article 132 applied also to the claim for a personal decree 
It is not clear from tbe report of the decision whether the particular 
mortgage deed m that case was, or was not, registered That case, 
however, arose at a time when the Begistration Act bad not come 
into force and a refeience to the mortgage document in the report 
as being ‘not under seal” leads to the inference that the mortgage 
deed in question was not registered, for otherwise the obser\ation of 
their Lordships tn tbe earlier portion of the judgment “the question 
submitted for tlioir Lordships consideration is whether the Icsaor 
period of limitation, three or sit years as the case may he, has barred 
the personal remedy against the mortgagee e\en though the mortgage 
remains in full force against the mortgaged properties,' cannot be 
explained Further, the Judicial Committee have in two other earlier 
decisions m Kameshicar Pershad v Rajkuman Puttan Koer 
and Bell Maharant y Collector o/ B/aunfi,** specifically referred 
to the period of limitation as being six years m claims for personal 
decrees on the liasis of registered mortgage deeds Having regnrtl to 
these decisions and also the noil known case of Tneomdas Cooierjt 
Dhoja V Gopin ath Jtu Thakur,^^ wherein this Article was held to 

10 (18Sl)7 Allsoafsas) ISIadApplS DlndJurlGO 4 Sir C19 (I‘ C) 

11 (1020) AIR 1920 Mid 53 (CO) 52 iM 105 IIC Ind Ci» SM (F B) Ptithna 

MabajHiiJiy Chetltar r Dtias*gimony PtUai 

12 (1SS5) 12 Cal S'O (30C) 10 Ind Jur S’C 

" ■ . •’C) 
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Iv* a «p^ il F"on« on gorcrning reg’«*cred instruments cridencjng a 
cc*'t’^ct, it IS Fubmitted that the new taken hj the Foil Bench of 

Huh Co-rt of Madras which has Ix^n followed hj Full Bench 
dec s o''s of the High Courts of Mlahabad** and Rangoon*' is correct 
Cl imnciplc 

20. Starting point ot limitation tn claims for personal 
relief on the basis of mortgage deeds. — The smarting point 
of 1 mitation in claims to enforce a personal claim arising from 
rcg'e‘crcd mortgage deed', is the date fixed if any for the pajment 
of the mortgage amojnt,* or, where no date is fixed for pajment, 
the da*e of the mortgage deed,’ and cot the date of its registration * 
Mhc'c there is a stipulation in the mortgage deed that the mortgage 
money is payable at the end of a stipulated period, but there ;s a 
farther stipulation that interest should be paid each jear and m 
default of sach pajment of interest the entire mortgage monej is 
payable, limitation starts only at the end of the stipulated period 
and cot from the date of default m payment of interest * The 


1C (1330) A I R 1330 All C3 (71, 73) 52 All SC3 123 Ind Cas 831 (F B), P^dha 
Kruhnar TejSorvp 

17 (1937) A I R 1937 Rang 4S4 (4S7. 4^9) 173 Ind Cas 75 1935 B L R 35 
(T D) U Son X U San 

Note 20 

1 (1921) AIR 1921 Boa 437 (433. 439) 15 Boa 120C C3 Ind Cas 234, 

r«<lto&a i/ahipalt r SaU-mAne Saik^ram (Limitation can te 
extended under S 20 (3) ot the Act— Mortgagee enjojing esutmet m 
Ilea of atcrest ) 

(1933) A I R 1933 Lah 329 (330) 141 Ind Cas 733. /t^r J>as x Maya Mai 
(1930) AIB 1930 Lah 993 (991. 99C) 129 Ind Cas 201, Sa^it Sinjfc ▼ 

Gurdtal Stngh 

(1919) A 1 R 1919 All 236 (227) 41 All 581 50Ind Cas 640 MatrandSmsA 
T ATallu Stn^li 

(19-30) AIB 1920 All 121 (124) 55 Ind Cas 278, SAmtti Lai x Z.alhmt 
Cliand 

(1590) 18 AU 371 (372) 1S90 All W N 107. Shto Charan x Laljy Mol 
(1926) A I R 1920 Oadb 330 (336) 95 lod Cas 4S6, MI JminaBi5»Y Kalla 

(1920) AIB 1920 Bom 43 (49) 44 Bom 500 57 Ind Cas 76 Enshnajt 
&xkhAram x Ka$h%m Zlohiddtn 

(1929) AIR 1929 All 775 (777) 63 AU 71 122 Ind Cas 673, Bamsaran Das 

V Bhajifan Singh 

(1929) AIB 1929 AU 139 (141) 51 AU 473 116 led Cas 483, ruhmsahas 

V liaghunath Singh 

2 (1SS3) 1S33 All W N 195 (185), Pale Bam x Baldeo 

(1693) 20 AU 512 (516) 1693 AU W N 133, Chattarmal x Thaluri 
(1932) AIB 1933 Lah 692 (595) 140 Ind Cas 3S7, iToron Singh x 
MI Maya IFanli 

(1926) AIB 1926 Oudh 119 (1‘’0) 90 Ind Cas 340, Sulhdeo Singh x Kashi 
Singh 

3 (1916) AIR 1916 AU 137 (133) 33 Ind Cas 111, Mohan Dal v Lekhraj 

Singh 

4 (1934) AIR 1934 All 397 (401, 404) 66 AU 954 148 Ind Cas 951 (F B), 

ild HtiJsain x Sanical Das 

(1036) AIB 1936 Smd 14 (15) 161 Ind Cas 51S 29 Bind L B 361, Menu- 
mat Jiamal v Chandumat Jssanmal 


Article il6 
Notes 
i9-20 
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Article 116 
Kote 20 


contrary view taken m the undermentioned cases® cannot be accepted 
as correct m view of the decision of the Judicial Committee in Lhasa 
Diny Mi wherein their Lordships have definitely 

laid down that 

A proviso of this nature is insetted m a mortgage deed 
exclusively for the benefit of the mortgagees and that it 
purports to give them an option either to enforce the security 
at once or if the security is ample to stand by the investment 
for the full term of the mortgage 
In the undermentioned cases* it was held that in a suit under 
Section 68 of the Transfer of Property Act claiming a personal 
decree limitation starts from the date on which the mortgagee is 
deprived of the mortgage security 

In an application for personal decree under Order 34 Buie 6 of 
the Code of Civil Procedure it is the date of the mortgage suit and 
not the date of the application under that Buie that has to be looked 
into for the purpose of computing the six years period In other 
words it IS enough if the mortgage suit has been filed witbm six 
years from the date when the cause of action arose for the personal 
remedy ^ 


S (1923) AIR 1923 All 1 (7) 45 All 27 CO Ind Cas 981 Sk\h Dayol v 
Mahtrban 

(1930) AIR 1930 Lab 993 (991 99C) 129 Ind Gas 201 Sahib Stngh r 
Gurd at Singh 

(1929) AIR 1929 8 od 140 (144) IIC Isd Gas 581 ifei omal Jiamal v 
Chaniumal Aisan nal 

6a (1932) AIR 1932 P 0 207 (211) 138 Ind Ga» 779 7 Luck 412 69 Isd 
App 370 (PO) 

C (19^5) AIR 1925 Rang 223 (2‘»3) 3 Rang CO 89 Ind Gas 56 Uaung 1 an 
Tiwinv MaungPoKa 

(1931) A I R 1931 Rang 227 (228) 151 lad Gas 42G P S <1 Atagan J 
Maung Po Peik (Mortgage property sold for arrears of rcrenuo— //<’<* 
data of sale start og po nt ) 

(1931) A Z R 1034 Oudb 416(41C) 251 lad Gas 448 ShanbuDatr Shtam 
ffaratn (Causo of action nnscs when security is d m nished and not 
from knoir lodge of it to mortgagee ) 

(1031) AIR 1931 Oudb 5 (C) 129 Ind Gas 1C3 C Luck 374 Latla S ngJ 
r J/a(f 1 r Ufodhtei {Htid tfto moffgagwj was depriTOd ol the sictS 
gago CTcn at tbe date of mortgage and therefore 1 mitat on starts from 
date of mortgage ) 

7 (1909) 80 All 333 (399) 1909 All W N 161 6 All L Jour C70 Jangi S ngh 
y Chander Mol 

(190C) 3 All L Jour 463 (4C1) 1906 All W h 193 Dasant Lai v Carat 
Parshad 

(1699) 1899 All W N -2 ( 2) Dadn «an v P-i;a Pam 

(1907)31CalC ‘’(f75) CCalLJourll9 11 Cal W N C74 Ttahmat Kanm 
T lid I Partm , 

(191C) A I B 191C ^fad 18 (14) 27 lod Gas 770 Arasatirar Pfna Tirutadi 
li rn^ar T Ifufl/immdl /analri 

(1S9S) 6 Mad L Jour 294 (29C) dfof oiwwmflf v NaeAio/T-* ,p . » 

(l?9)AIR19 9Oudb59{C0) 4 Luck "37 114 Ind Cm C9AWI/t«ft»« 


y 3fulChanl \ • i # 

(19 )A I U IW Dull 4C‘»(4C4) 89 Ind C« 810 

^al>l (The pW o! 1 mlUtlon can boworer I *’ 1 y the defendant 
I a ppi>l cation und r (hd r 31 Rule 0 Cirtl I C ) 
(l"03)0OodbCa»S0(33) Ruhnl ur Doynf t 3ti hammal Tbral m ht-an 
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The Hiqh Court ot Lahore m the undcrmentionctl cavia’ has held 
that in a suit on a mortgage Clod after the cxpir> of six jcars from 
the (late fixed for i>a> tncnt of the pnnciinl som but before the oxpirj 
of tiTclvo 5 ears, a I'crsonal decree can bo jiassed under 0 34 R 6 
of the Coile of Civil Procc«luro svith regard to the interest that had 
accrued six years Iwfore suit although the claim for personal relief 
vrith reganl to the prineipaf had become barred 

Where the mortgage is found not binding ns such on the sons of 
the mortgagor, hut the document contains an indemnity clause, it 
has been held that a suit vrill ho, after the death of the mortgagor, 
against his sons for a jicrsonal decree against the assets of the 
mortgagor m their hands and that time for such a suit will run from 
the date when the plea of the sons as to the mortgage not being 
binding on them was upheld by the Court * In the absence of any 
such special covenant, the ordinary rule is that limitation starts 
from the date fixed for payment in the mortgage deed and not from 
the date when at the instance of the sons the mortgage is held to bo 
not binding or onforcoablo 

21. Claim for personal relief In mortgage deeds not validly 
registered. — Where a fictitious item of property or an item of 
property not belonging to the mortgagor is included in a mortgago 
document for tbo purpose of giving jurisdiction to tho Sub Registrar 
to register the docomoot, the registration of tho document is invalid 
as it amounts to a fraud upon tho registration law and tbo document 
cannot be enforced as a mortgage Bnt m such a case, can tho personal 
remedy arising by virtue of tho covenant to pay contained m tho 
deed be enforced as amounting to 'a breach of contract m writing 
registered within tbo period proscribed by this Article ? Upon this 

8 (1928) A I B 1928 Lab 693 (654) 111 Ind Cas 803, Ilalia Bam v Htra Lai 
(1930) AIK 1930 Lab 737 (737) 126 Ind Cas 433, V«njA» Bam v Pwron 

Chand 

[See however (1935) A I B 1935 Lab 516 (S17) 158 Ind Cas 811 
Attar S\T\ghv DaUpStngh'] 

9 (1927) lOG Ind Cas 816 (816) (Lab). Dehar* Lai v Ham Sxngh 

[See also (1932) A I B 1932 All 358 (S60) 136 Ind Cas 829 Zia 

CTAAw r ^AArr M dlvostf iwitartf 

infrnctuous owing to objection bj third party in execution 
proceedings which objection was upheld in a later suit — Held 
whether limitation started from date of third party s objection 
or the decree in his favour, suit was within time )] 

10 (1921) A I B 1921 Oudh 47 (48) 61 led Cas 205, Gajadhar Bakhtlx v Gaum 
Shankar {Held a mortgage by the manager of Joint Hindu family, 
unless made tor necessity or antecedent debt, is absolutely void ) 

(1922) A I B 1922 Oudh 257 (258) 25 Oudh Cas 164 69 Ind Cas 786 Bam 
Norain v Hand Kumar 

(1924) A I B 1924 Oudh 147 (149) 77 Ind Cas 310, Odairay Sxngh v Bam 
Udxt Tewam 

[See also (1881) 3 All 840 (342), BansAt Dkar v Ear Sahax 1 


Article 116 
Notes 
20—21 
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Rrtiole 116 point there is a conflict of opinion The High Court of Madras^ and 
Notes the Chief Court of Oudh* have held that the claim for personal relief 

21—22 IS governed by this Article, \%htle the High Court of Calcutta^ and 

the Judicial Commissioner’s Court of Nagpur* have taken a contrary 
view The reasoning advanced for the former view is that in so far as 
the document evidences a covenant to pay, there is no fraud uiwn 
the Begistration law, as a doenment embody mg a simple covenant to 
pay can ho registered before any Sub Registrar Devadoss, J , in the 
aforementioned ‘Madtas case observed also that portion of the docu 
ment in which there was a transfer of specific immovable property 
as securitj was severable from the other portion of the document in 
which the mortgagor undertakes to repay personally, and that the 
latter portion aas not affected by the invalidity m registration with 
regard to the former The reasoning for the latter view js that if 
once it 13 held that the mortgage is not validly registered, it ceases to 
he a registered document for all purposes The former view appears 
to derive some support from the decision of the Privy Council m 
Mathura Prasad v Chandra Narayan Choxodhury,^ whore m dis 
missing a suit upon a mortgage on the ground that it was not \ahdly 
registered, their Lordships gave an opportunity to the plaintiff to 
apply for personal relief before the High Court, subject however 
to the claim being cntortamablo at that stage and subjoot to any 
pica of limitation being raised by the other side 

22> Other suits based on covenants contained in registered 
mortgage deeds. 

1 Where a mortgage has been oxocutod to secure a loan in kind, 
there is a difference of opinion as to whether a suit to enforce the 
same is governed bj this Article or Article 120 or Article 132 It 
was held m the undermentioned cases* that Article 132 did not apply 
hut that Article 120 or this Article might apply A contrary view, 

Note 31 

1 (1923) AIR 1023 Mia 4i7(<»9 451) 46 Mad 435 73 led Oas 183, 

Jiao \ Ve layya 

2 (1027) AIR 1027 Oodb 211 (215) 102 Ind Cas 32C, nam IIU SviQ^ r 

Dunia Sinijh 

(See h » e e , . • “ 


3 (1037) A I R 1037 Cal 347 (350 352) 271 Ind Oas 005 ^’a^h 

Sifiyha V Jifsltab Chan Ira 

[Bui »e« (1002) 20 Cal C54 (CC3) C Ci1 W N 85C, tea J/oAtm 
Chatlrrjcfr Bhoop I^alh Ghosal ] 

4 (1028) \ I It 1023 Vag 1 (2) 23 Nag L R 113 107 Ind Cts 617, T yanUlfi/i 

r Annaui Lad 

5 (1021) \IR102irC8(10) 15C»1500 43 InaArpl27 C3 Ind Cas 770 

(I C) 

Note 22 

1 (1'11«)AII1101SC.110I3(JI3) 4^IndC^s619. A<in<iirrrt .Vnrnn Manful 
V Sri fKirliay, 

(1017)A1U1017C41510(620) 37 Ind Ca* 603 iliiWiJiarfv 
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namclj that Artjclo 132 will nRiili to snch casc<i waq held in the 
ca«c^ noted Ixilow * 

2 \ Kuit bj the usutructuarj mortgagoo claiming a sitnplo money 
decree on the Imis of tho coicnant in the mortgage deed that tho 
mortgage roono> la rocoacrahlo m caao ol default on tho part of tho 
mortgagor in delivering poa^caaion of the mortgaged properties,* or 
on tho ground that ho was suliscqucnti) dispoascasod hj a third 
person b> virtue of a superior title vested bj tho latter,* is goaerned 
bj this Article 

3 A suit b> tho usufructuary mortgagoo claiming mesne profits 
for tho period ho was kept out of possession of tho mortgaged 
properties is governed by this Article Tho claim for mesno profits 
IS, m substance, one for compensation for a breach of a contract m 
writing registered * 

4 A suit by tho mortgagor against tho usufructuary mortgagoo 
for recovery of the mortgage amount on tho ground that the samo 
was not paid to him is governed by this Article Tho avitbbolding of 
tho mortgage money by tho mortgagee amounts to a breach of a 
contract that the mortgagoo would pay tho money to tho mortgagor 
as a loan advanced on security of immovable property ® 


8 (1909) 8 lad Cas 111 (118) (Cal) Tftimoney t EardkanDat 

(1910) AIR 1019 Cal 470 (477) CO Ind Cs» C03 Snihar Chandra v Ham 
Cobxnda (Walmsley, J duseotmg ) 

3 (1909) 30 All 400 (408) 1003 All W H ICO 6 All L Josr 4S0 CotUclor of 

iltfsapur r Dattan Sxngh 

(1907) 4 All L Jour 840 (252) 1007 All W H 108 Ifadan Lat v 
(1882) 4 All 281 (283) 1862 All W N 33 Sheo Naratn t Ja% Oobtnd 
(1608) 21 Mad 242 (213) 8 Mad Ii Joat 81. Umchaman 7 Ahmed Kultx 
Xaj/t 

(1910) AIR 1910 Lah 312 (312) 80 Ind Cas 202, Btshen Sinr;h v Dadna 
(Sloitgagc with possession — Property found to bo already mortgaged 
S7ith possession — Suit for refund of money advanced by mortgagee — 
Suit held to bo governed by Article 110 ) 

(See however (1910) 6 Ind Cas 1013 (1015) 13 Oudb Cas 148 Udif 
Earam v Sahib Ah (Suit for refund of money advanced on 
a fraudulent mortgage of sir lauds — Held Articles 95 and 97 
applied ) 

(1921) AIR 1921 Pat 403 (405) 63 Ind Cas 297, Jainandan Praskad 
V Batjnaih Saran {Uetd Articlo 132 applied )] 

4 (1916) AIR 1916 Pat 350 (351) 35 Ind Cas 43. Haja Bam Lai v Eanuman 

Upadhya (Limitation starts from date of dispossession ) 

[See however (1910) 6 led Cas 1016 (1017) 13 Oudh Cas 155 Bam 
PalJhany Mahadeo Prasad (Hetd Article 97 applies ) 

(1920) AIR 1920 Bom 48 (49) 44 Bom 800 57 Ind Cas 76 ATruA 
naji Sakharam v Kanm ilohiddmsaheb (Mortgage of vatan 
lands — Death of mortgagor — Starting point is the date of mort 
gagors s death and not date of dispossession by his sons )] 

6 (1915) AIR 1915 All 393 (393) 31 Ind Cas 801, Nirbhai Stnha v Tulsx 

Bam 

6 (1891) 13 All 200 (204) 1691 All W N 5, Navbat Svngh v Indar Singh 


Article 116 
Note 22 
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Article 116 5 It was held in the nndetmentioned caso^ that a suit bj a 

Notes mortgagor against a usafructnary mortgagee for compensation, on the 

22 — 23 ground that the latter who waa bound under the mortgage deed 

to pay the Government revenue committed default and that, as a 
consequence, a portion of the mortgaged properties was sold for the 
arrears of revenue, would he governed by this Article It was held 
further that time for such a suit would run from the date of the 
redemption suit filed bj the mortgagor and not from the date of the 
sale for arrears of revenue The reason given was that the mortgagee 
was under an obligation under Section 92 of the Transfer of Property 
Act on being paid the debt due to him to put the mortgagor back lu 
possession of all the mortgaged property, and that such obligation 
was a continuing obligation which cannot be said to cease so long as 
the mortgagor a right to redeem \vas not lost It was further iwinted 
out that the obligation of the inortgagee to pay the Government 
revenue, though expresslj embodied in the mortgage deed, was 
merely a statement of the statutory liability under Section 76 of the 
Transfer of Property Act and did not m any way curtail the general 
obligation of the mortgagee under Section 92 of that Act which must 
be taken as an implied term of the contract 

6 A suit by the mortgagor for compensation against the mort 
gagee who has undertaken, in the mortgage deed, to pay the sum due 
to a prior mortgagee and has failed to do so would fall under this 
Article Limitation will start from the date on which the mortgagor 
IS himself obliged to pay the pnor mortgage i e the date on which 
he IS actually damnified ’ 

23 Personal decree in salt to enforce vendor's hen for 
unpaid purchase money — >The High Court of Patna has, in a 
recent decision,^ held that, in a soifc by the vendor to recover the 
balance of the unpaid purchase money m enforcement of the vendor s 
lien, a claim for a personal decree after enforcing the charge is 
governed by Article 111 and not by this Article The reason advanced 
for such a view is that the obligation of the vendee to pay the 
purchase money is a statutory obligation and cannot be considered to 

7 (1909) 3 Ind Gas 433 (454) 33 Mad 71 Sxvachwdamhara Uudelty v 

Eamdkih* Ammal 

8 (1921) AIR 1921 All 133 (134) 60 lad Gas 829 Ishn Prasad v lltiham 

mad Sami 

(1913) 19 Ind Cas 676 (677) (All) Ah Efian v Daltp Stngh 

(1919) AIR 1919 Oodh 36 (37) §4 Ind Gas 313 Angad Singh v Kashi 

Prasad 

[Sts also (1920) 63 Ind Caa 87 (89) (All) Saragu Mtsra v Ghulam 
nusain 

(1918) AIR 1918 Oudh 43? (434) 47 lad Cas 161 Prag v Slohan 

Lall 

Note 23 

1 (1937) AIR 1937 Fat 44 (47) IB Pal 753 166 Ind Cas 699 Bampankha 

Pandey v ilt Bamjhan Kugr 



coxirrvskTTON for Dnn^cn or coNTn\CT rfoistfred IGll 


l>o ft tciTO of tbo contract l)ctwccn tlio parties as evidencetl bj tlio 
rc^s*erc«3 sale deed The llish Courts of Nagpur* and Rangoon* 
hare, however, taken a contrary view and held that tho claim for a 
personal decreo in such a case is governed bj this Article Tho latter 
view proceeds on tho ground that tho obligation to pay the purchase 
money is an implied term of tho contract of sale It is submitted 
that tho latter viow is correct on principle and is in accordance with 
tho decision of tho Jndicial Committee in Ram liagkubtr v Untied 
Hefinenes (Burma) Ltd ,* where, dealing with tho question of 
personal liability (or tho anticipated deficiency in a suit to enforce 
the vendor’s hen, their Lordships oli^rved as follows 

“Tbo learned Judges held that tho liability of appellant 3 
arose, in virtue of tho convejance, upon a contract m writing 
registered within tho meaning of Article 116, Limitation Act, 
and that the six years' jieriod allowed by that \rticle applied, 
with tho result that the suit was well within time Their 
Lordships think that, having r^ard to tho judgment of this 
Board in Tricomda* Cooierji Dhoja v Gopinath Jtu TAolur,* 
this view was manifestly correct * 

In that case* tho question was raised as to whether Article 111 
will apply to a case where no timo is fixed (or completing tho sale 
and the purchase mouey is not payable until some dato after 
conveyance of the property, but was left undecided 

24. Other salts falling ander this Article. — The following 
suits have also been held to be governed b> this Article 

1 A suit for recovery of arrears of allowance payable annually 
under a registered ekrarnama * 

2 A suit for refund of money paid under a registered deed of 
redemplton for committing default of a clause m the deed 
whereby the executant undertook to put the opposite party m 
possession of tho properties * 

3 A suit by A against B for recovery of money was compromised 

during the pendency of the second appeal m the suit, B under 
taking to pay A Rupees 240 in satisfaction of his claim, and A 
■prumwmg *10 %-e«OT»4 xqqnsA Sn yranfauncu tA Vue 

compromise, B also executed a registered hypothecation bond 
for the sum he had undertaken to pay, and the deed recited 

2 (1937) AIR 1937 Nag 216 (247) I L R 1933 Nag 15 172 lad Gas C30, 

ShanJsar Boo v Bhujang Eao 

3 (1931) AIR 1931 Rang 189 (145) 9 Bang SO 131 Ind Ca* 737 Bam 

Baghubhtr Lai v Untftd Befinenei (Burma) Ltd 

4 (1933) A I B 1933 P C 143 (115) 60 lad App 183 11 Rang 186 142 Ind 

Cas 783 (P 0) 

6 (1916) A I E 1916 P 0 162 891 C 156 411 A 6 41 Cal 759 (PC) 

Note 24 

X (1690) 23 Cal 645 (668) Gtrtjan&nd Datia Jha v Satlajanand Datla Jha 

2 (1931) A I R 1931 Lah 41S (450) 13 Lah 1 133 Ind Cas C3, Chanan Jlfal 

▼ ITaharaj 


Article 116 
Notes 
23—24 
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Article 116 
Notes 
22—23 


5 It ^vas held m the undermentioned case^ that a suit bj a 
mortgagor against a usafructnar) mortgagee for compensation, on the 
ground that the latter who was bound under the mortgage deed 
to pay the Government revenue committed default and that, as a 
consequence, a portion of the mortgaged properties was sold for the 
arrears of revenue, would bo governed by this Article It was held 
further that time for such a suit would run from the date of the 
redemption suit filed b> the mortgagor and not from the date of the 
sale for arrears of revenue The reason given was that the mortgagee 
was under an obligation under Section 92 of the Transfer of Property 
Act on being paid the debt due to him to put the mortgagor back in 
possession of all the mortgaged property, and that such obligation 
was a conitnutng ohhgatton which cannot be said to cease so long as 
the mortgagor s right to redeem was not lost It was further pointed 
out that the obligation of the mortgagee to pay the Government 
revenue, though expresslj embodied in the mortgage deed, was 
merely a statement of the statutory liability under Section 76 of the 
Transfer of Property Act and did not m any way curtail the general 
obligation of the mortgagee under Section 92 of that Act which must 
be taken as au implied term of the contract 

6 A suit by the mortgagor for compensation against the mort 
gagee who has undertaken, m the mortgage deed, to pay the sum due 
to a prior mortgagee and has failed to do so would fall under this 
Article Limitation will start from the date on which the mortgagor 
13 himself obliged to pay the prior mortgage, i e the date on which 
be 19 actually damnified ^ 

23. Personal decree in suit to enforce vendor’s lien for 
unpaid purchase money —The High Court of Patna has, m a 
recent decision,* held that, in a suit by the vendor to recover the 
balance of the unpaid purchase money m enforcement of the vendor s 
lien, a claim for a personal decree after enforcing the charge is 
governed by Article 111 and not by this Article The reason advanced 
for such a view is that the obligation of the vendee to pay the 
purchase money is a statutory ohUgatiou and. cannot be considered to 


7 (1909) 3 Ind Oas 433 (434) 33 Mad 71, Stiaehiniiapibara Mudeley v 

Kamahih* Ammal 

8 (1921) AIR 1931 An 133(134) 60IndCas 829 I shri Prasad y ilukam 

mad 5<imt 

(1913) 19 Ind Oas 676 (677) (All) Bakim Alt Khan v DaUp Svigh 
(1919) AIR 1919 Oodb 36 (37) 54 Ind Gas 313 Angad Singh v Kaskt 
Praiad 

[See also (1920) 63 lod Gas 87 (69) (AH) Saraju Vtsra y Ghulant 
Susatn 

(1918) AIR 1918 Oadh 432 (434) 47 Ind Gas 161 Prag v Bohan 
LalJ 

Note 23 

1 (1937) AIR 1937 Pit 44 (47) 15 Pat 753 166 Ind Gas 599 Pampanfiha 
Pandey y 3ft Pamjhan Kuer 



coiTr\‘;\TioN ron pnnAcn or coNTnAcr nroisrrnrD iGli 


1*0 ft term of the contract l*clwecn Iho parties as e\iJcncctl hj tho 
rcps*eroJ mIo dcod TIio High Courts of Nagpur* and Rangoon* 
hare, howerer, taken a conlrarj new and held that tho claim for a 
perBonal decree in Ruch a case is goremed hj this Article Tbo latter 
new p*oceefIs on the gronnd that the obligation to paj tho purchase 
money is an implied term of tho contract of sale It is Buhmitted 
that tho latter new is correct on principle and is in accordance with 
tho dec Sion of the Judicial Commilteo in Itam Jiagkubtr r t^nitecf 
Hefintnes ^Rurrna^ Ltd,* where, dealing with tho question of 
personal liability for IVio anticipate*! deficiency in a suit to enforco 
the vendor's lien, their Lordshifw oliscrvcd as follows 

"Tho learned Judges held that the liahilttj of appellant 3 
arose, in virtue of tho eonvcjance, upon a contract m smting 
registered within the meaning of Article 116, Limitation Act, 
and that the six years' jteriod allowed by that \rticlc applied, 
with the result that the suit was well within time Their 
Lordships think that, having regard to tho judgment of this 
Board in Tricornddi Cooterjt Dhoja \ Gopinath Jtu Thalur* 
this view was manifestlj correct *’ 

In that case* the question was raised as to whether Article IH 
will appl) to a easo where no time is fixed for completing tho sale 
and the purchase monc) is not payable until some date after 
eonveyanco of tho property, but was left undecided 

24. Other salts falllog coder this Article. — The following 
Buita hare also boca held to be governed by this Article 

1 A suit for recoverj of arrears of allowance payable annually 
under a registered citrarnama * 

2 A suit for refund of monej paid under a registered dad of 
Tedemption for committing default of a clause m the deed 
whereby tho executant undertook to put the opposite party m 
pos:»es3ioo of tho properties * 

3 A sort b> A against B lor recovery of money was compronu^ 
during the pendency of the second appeal in the suit B under 
taking to pay A Rupees 240 m satisfaction of his claim, and A 
promising to withdraw the second appeal In pursuance of the 
compromise, B also executed a registered hypothecation bond 
for the sum he had undertaken to pay, and the deed recited 

2 (13^7) A I B 1937 Nag 240 (247) I L B 1933 Nag « 172 Ind Cas C30, 

Shanhar Tiao t Ehujany Boo 

3 (1931) A I B 1931 Bang 139 (145) 9 Bang 50 134 lad Cas 737, Bart 

Bayhuhhtr Lai r Untied Pufr^ntt (Bvrvui) Lid 

4 (1933) AIB19’3PC 143(145) CO led App 153 12 Eaeg 1=^5 142 Zed 

Cai 785 (PC) . _ 

5 (1910) A IB 191C PC 152 39 I C 156 44 L A 6 41Cal.59(PC) 

Note 24 

1 (isyj 23 Cal 045 (063) Cmjinand Da'iaJlar SsCajarard a Jha. 

2 (in’!) A I B 1931 lab 413 (450) 13 Lab 1 135 led Cas C3, CAarar ifd 

T 21 Ohara j 


Article 116 
Notes 
23—24 
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Article 116 undertaking to withdraw tho second appeal A, however, 

Notes fraudulently iiroceeded with tho appeal, obtained a decree, and 

24 — 25 recovered the decree amount from B through process of Court 

B then sued A to recover tho amount thus fraudulontlj collected 
from him contrary to the covenant contained m the registered 
deed, and the suit was held to bo governed by this Article ’ 

4 A suit to recover Government lent and under-proprtetary rent 
payable by the transferee under a registered maintenance deed 
to tho transferor* 

25. Claim for interest by way of damages. — In Mathura 
Das V Baja Narindar Bahadur,^ their Lordships of the Judicial 
Committee observed as follows 

"Supposing the construction put by the Courts below on the 
deed (mortgage deed) to be correct, the appellants still ask why 
the> should not recover six years' arrears of interest b> way of 
damages It is very difficult to see why The principal debt 
was not time barred and it was not paid Every day that it 
remained unpaid there was a broach of contract and tho bar of 
time applies only to breaches occurring six years before suit ' 
rollovvmg this principle it has been held that the Court can 
award interest hy way of compcitsation for six years after the expiry 
of the term fixed for payment m a mortgage deed where the deed 
contains no stipulation for {laymont of post diem interest ^ Thus, in 
a deed of conditional sale where there was no stipulation for payment 
of interest after the due date fixed for the payment of the principal 
money with interest, post diem interest by way of compensation 
was awarded applying this Article to such a claim ^ 

3 (1902) 23 Mad 60 (54) Khotappa v Vallur Zemmdar 

4 (1929) AIR 1929 Oudh 3U (312) 6 Luck 16G 118 Ind Gas 417, Narsingh 

Partob Bahadur Stn^h v Vfomman Jon 

Note 25 

1 (1897) 19 All 39 (47) 23 Ind App 133 1 Cal W N 52 6 Mad L Jour 214 

TSarSBtRO 

2 (1916) AIR 1916 Lah 285 (287) 1916 Pan Re No 24 81 Ind Cas 916 

Muhammad Ismail y Oaur* Prasad 

(1922) AIR 1922 Lah 254 (257) 3 Lah 200 66 Ind Gas 771 (F B) Moian 
Mai V Muhammad BaJehih 

(1919) AIR 1919 Lah 279 (280) 62 Ind Gas 320 Qhumandt v Kanhaya 

\mmal 
t)ulu Eeddy 
otnanta Aiyar v 

Panehnada Odayar 

(1897) 24 Cal 699 (703 704) 1 Cal \V N 437 (F B) Mott Stngh v Bamohan 
(1894) 21 Cal 274 (276) BiKramjtt v Diirga Dyal 
(1692) 19 Cal 23n Golam Abbas v Mohamad Jaffer 
(1901) 7 Oudh Cas 11 (13) BamParshady Umrao 

(1895) 17 All 581 (587) 1805 All W N 128 (F B) Uartn&ra Bahadur Pal 
V Bhagwah Prasad 

3 (1892) 19 Cal 19 (25), Gudn Koer v Bhubanesviart Coomar Singh 
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The date of 
the judg- 
ment. 

Synopsis 

1. Legislativo changes. 

2. Suit on foreign judgment. 

3. "Foreign judgment.** 

4. Starting point. 


1 17 . Upon .ai Six years, 
foreign judgment as de- 
fined in tbe^Codo of Civil' 

Procedure. 190S. 


1. Legislative changes. — Article IIG of the Act of 1871 
corresponding to this Article referred to suits ui»on a "judgment 
obtained in a foreign country " 

The Tvorda "judgmont obtained in a foreign country ’ have now 
been substituted by the words "foreign judgment as defined in the 
Code of Ciril Procedure, 1903 ** 

2. Sait on foreign judgment. — A State is not bound, under 
tho Iaw of Nations, to enforce witbin its territories the judgment 
of a foreign tribunal ' But m England and m countries where tbo 
English system of jurisprudence prevails, such a judgment is enforced 
on tho principle that it creates a legal obltgatton on the part of the 
parties to do that which has been adjudged to. to bo done * In other 
words, a foreign judgment creates an obligation belonging to the 
class of tmpUed contracts "that every man hath engaged to perform 
what his duty or justice requires * ’ This obligation gives rise to 
a new cause of action on which a suit ma} bo founded * Such suits 
are called suits "on foreign judgments’ and are go%erncd bj this 
Article for purposes of limitation 

Act of 1877, Articl« 117 
Same as above 
Act of 1871 
PART vii — Six years 

116 — Upon a judgment obtained I Six ^ears I Tbe date of tbe judgment 
jn a foreign country | | 

Act of 1859 
No corrcspondiDg proTision 

Article 117 — Note 2 

1 (leap 40 L 3 Q B 62 (04) L R 6 Q B 139 21 Ii T 89 19 V. R (Eng) 

348 Godard v Gray 

2 (1815) 13 M & C23 (083) 2 D A L 680 14 L J Er 145 C7 R R 767, 

TTiIttams T Jones (Cited in 20 Mad 112 (114) ) 

3 (1812) 162 E R 343(347) 11 LJ Ex 303 1 Dowl (N S) 929 CO R R 904 

9 SI d. W 810, rxtssell v Smyth (Cited m 2 Mad 400 (103) ) 

(1882) 6 Bom 292 (294) 6 Ind Jur 424, Bhauanishanhar v Pursadrs 

Kalxdas 

Addison on Contracts, Ctb Edition, Page 40 

4 (1933) AIR 1933 Mad 511 (512) 144 Ind Cas 853 56 3Iad 951, Baijnath 

Enrtiam T Tallabhadas Damans 


Article 117 
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SUIT ON FOBEIGN JUDGMENT 


Article 117 3. "Foreign jadgment.” — The Article applies to suits on 

Note 3 “foreign judgmenta" as defined in the Code of Civil Procedure, 1908 

Under Section 2 sub section 6 of that Code, a “foreign judgment ' 
means the judgment of a "foreign Court ’ and under sub section 5 
“foreign Court" means “a Court situate beyond the limits of British 
India which has no authority m British India and is not established 
or continued by the Governor General in Council ” Three conditions 
must therefore be satisfied m order to bring a Court within the 
definition of a “foreign Court" 

1 it must be situate outside British India} 

2 it must have no authority in British India, and 

3 it must not have been established or continued by the 

Governor-General m Council * 

It follows that the Privy Council is not a “foreign Court" as it 
has authority in. Britijh India * The Courts m British Cantonments 
and Eosidency Bazzars are not foreign Courts* as they are established 
or continued by the Governor General in Council But Courts in 
England and Scotland other than the Privy Council,® the Supreme 
Court of Mauritius,® the Courts of Native States^ as well as Courts 
m Ceylon* are all foreign Courts, and their judgments “foreign 
judgments 


Notes 

1 Set Section 1, ante 

2 See Sections 43 and 45 of the Civil Procednre Code as to Courts situate 

beyond British India and established by the Oovetnor General 
8 (1884) 8 Bom 671 (674), ifWhur Bowles T il ary J, Bowles 

4 See Sections 43 and 45 of the Civil Procedure Code 

5 (1884) 6 Bom 571 (574), ifrffiur Boufes V Zlary J, Bowles 

(1871) 8 Bom H 0 B O C 200 (208) TAe London, Bombay and Mediterranean 
Bank Ltd v Hormasjt JPestonjee Framj% (Court of Chancery ) 

[See also (1904) 31 Cal 274 (281) 8 Cal W N 207, Deep Maratn v 

Dietert 

(1901) 28 Cal 641 (645) 6 Cal W N 741, Moaeeim Hossein Rhan v 
Raphael it^nson 1 

6 (1902) 29 Cal 600 (51C) 6 Cal W N 829 Kassv i Mamjee v Isuf Mahomed 

Sulhman 

7 (1894) 21 Cal 222 (237) 21 Ind App 171 4 Mad L Jour 267 6 Bar 603 

1894 Pun Re No 112 I. B(1894) A 0 670 4 R A J 267 (P 0), 

Gurdayal Sxngh v Baja of Farxdkot 
(1808) 1888 Pun Be No 191 Rajah of Faridkot v Btr Smgh 
(1884) 7 Mad 164 (166) Sama Rayar v <ln>iamalai Cketty 
(1916) AIR 1915 Mad 486 (488) 26 lad Cas 287 39 Mad 24 (F B) Veera 
raghaia Iyer v Mttga Salt 

(1913) 20 Ind Cas 704 (712) (Mad), Vxraraghava Iyer v Muga Sail 
(1933) AIR 1933 P C 134 (135) 142 Ind Cas 652 60 Ind Ap^p 1G7 56 
Mad 405 (P 0) Anantapadmanabaswamy v Official Reviver of 
Seotinderdbad (Secimderabad District Court is Foreign Court ) 

(1877) 1877 Pun Ro No 36 (F B) Sujan Singh v Hardyal Stngh 

(1882) 6 Bom 292 (294) G IndJut 424, Dkaianiskankarv PursadrtKaltdas 

8 (1909) 3 Ind Cas 190 (191) 32 Mad 469 Shexk Alham v Daoud 

(1897) 20 Mad 112 (114) 7 Mad Ij Jour 78, Falla Eariippa CkeUvir v 
Muhamed Ibrahtm Sa7it5 



SUIT ON tORElGN JCDOMFNT 


1G15 


The vrord “judgment” as u-cd in the expression “foreign judg. 
ment” in the Cml Procedure Code, has Ibo meaning gi\cn to it b> 
the English law and not the meaning giren to it by Section 2 clau«o 9 
of the CiTil Procedure Code In other words, the term “judgment” 
as used in the expression “foreign judgment” means the decree or 
order of a foreign Court and not the statemcnf of reasons guen by 
the Judge as the grounds of his decision * 

An order of a foreign Court which is not a “judgment ’ cannot 
be a “foreign judgment ’ Thus, an order under Section 12 of tho 
Arbitration \ct enforcing an award m England is not a "judgment” 
and cannot bo regarded as a “foreign judgment " Similarlj, a 
call order by a Liquidation Court in a foreign Stato authorising tho 
institution of suits for rccorcry of sums from persons living outside 
the jurisdiction of tho Court is not a hnol decision and is not a 
“foreign judgment * An Act of Stato passed b> a foreign Stato 
in its sovereign capacitj is not a “foreign judgment * ** 

4. Starting point. — It has been scon m Note 2 that a xalid 
foreign judgment in favour of a patty givca him a now cause of 
action arising from the implied obligation of tho other partj ta 
perform the duty adjudged by the judgment 

A foreign judgment u not to bo treated as invalid in a British 
Indian Court by reason of tho fact that the suit uas brouglit on 
a claim which was barred under tho Indian Limitation Act, but nob 
birred under tho foreign law The reason is, as has been seen in 
Note 1 to S 11 ante, that m matters of procedure (and limitation is 
a matter of procedure) it is tho lez fon that is to bo considered ^ 

As a suit on a foreign judgment is based on the now cause of 
action furnished by the judgment, tho date of tho judgment has 

9 (1932) AIR 1932 Mad 661 (662) 139 Ind Cas 648. Batjnath ^arnnnk t 
ra»a6hadaj Darnani (RcTersod on another point in A I R 1933 Mad 
fill (S12) ) 

(1933) A I R 1933 Mad fill (512) 144 Ind Cas 653 56 Mad 571 Baijnath 
Karnant f rallaft^iadas Damam (AIR 1932 Mad 661 (662), 
Approved ) 

10 (1677) 1677 Pun Re No 80 (F B) Sujan Stnyh y Hardat/al S>nyh 

11 (1904) 31 Cal 274 (262) 8 Cal W N 207 Orrp Varoiu Sinjh T Dielerl 
lla(l935}4 IR 1935 Lahg75(97G) lCOlDdCas346 Modern CftemicaJ H oris 

Zld Barodav Vanmohan Nath (8 Bom H G B 200 Not followed ) 

12 (1893) 17 Bom C'^On (624) SJinman Goswam t Shrt Gtrdhar Lalji 

Note 4 

1 See the cases cited in Foot Notes 7 and 8 of Note 1 to Section 11 onf« 

[Se«!alK)(1921}A IR 1921 A1U61(161 162) 4G A1U19 79 Ind Cas 
332, Ganga Prasad v Ganeshtlal 

(1909) 2 Sind L B 51 (62) Ilenry Set/more £tny y if B Braganea 
(1916) AIR 1916 Bom 200 (201) 86 Ind Cas 309 40 Bom 601 
ra*ir6ha» V Dnjmbhat JmufoAh (Law of limitation 
is ' lex fors " — Application for execution of foreign decree must 
bo made within time prescribed bjr Bntuh Indian laws ) 

{18S0) 2 Mad 337 (338) 6 Ind Jnr 193, Piifai v Motdin 

Sahxb ] 


Article liT 
Notes 
3—4 
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SUIT ON FOREIGN JUDGMENT 


Article 117 3. “Foreign judgment.” — The Article applies to suits on 

Note 8 “foreign judgments” as defined in the Code of Civil Procedure, 1903 
Cnder Section 2 sub section 6 of that Code, a “foreign judgment' 
means the judgment of a "foreign Court" and under sub section 5 
“foreign Court ' means “a Court situate beyond the limits of British 
India ivhich has no authority m British India and is not established 
or continued by the Governor General in Council ” Three conditions 
must therefore be satisfied m order to bring a Court ivithin the 
definition of a “foreign Court” 

1 it must be sttuaU oui&ide British India, ^ 

2 it must have no authority in British India, and 

3 it must not have been established or continued by the 

Governor General in Council ® 

It follows that the Privy Council is not a “foreign Court” as it 
has authority tn British India * The Courts m British Cantonments 
and Residency Bazzars are not foreign Courts* as they are established 
or continued by the Governor General in Council But Courts in 
England and Scotland other than the Privy Council,® the Supreme 
Court of Mauritius,® the Courts of Native States^ as well as Courts 
in Ceylon,® are all foreign Courts, and their judgments “foreign 
judgments 


Notes 

1 See Section 1, ante 

2 See Sections 43 and 45 of the Civil Procedure Code as to Courts sitoste 

beyond British India and established by the Governor General 
8 (1884)8 Bom 571 (574), ^rf/iur Foafes T llary J,BoibUs 

4 See Sections 43 and 45 of the Civil Procedure Code 

5 (1884) 8 Bom 571 (574), .frffcwr- Boitrf« V Mary I Bowles 

(1871) 8 Bom H C R 0 0 200 (208) The London, £(mbay and iTediterranean 
Bank Ltd v Hormasjx PesUmjee Fratnji (Court of Chancery ) 

[See also (1904) 81 Cal 274 (281) 8 Cal W N 207, Deep Naram v 

DxeUrt 

(1901) 28 Cal 641 (645) 5 Cal W N 741, Moaesim Hossein Ehan v 
liaphael Robxnson ] 

G (1902) 29 Cal 509 (516) 6 Cal W N 829 Kasstm Mamjee v Isuf Mahomei 
SuUiman 

7 (1894) 22 Cal 222 (237) 21 Ind App 171 4 Mad L Jour 267 6 Sat 503 

1894 Pun Eo No 112 L R (1894) A 0 670 4 R & J 267 (P C), 

Gurdayal Stngh v Baja of Farxdkot 
(1888) 1888 Pun Re No 191, Bajdh of Farxdkot ^ Btr Stngh 
(1884) 7 Mad 164 (166) Santa Rayar ▼ Annamalat Ghetty 
(1915) AIR 1915 Mad 486 (488) 26 Ind Cas 287 39 Mad 24 (F B) Veera 
raghava Iyer v Jlfu^a Satl 

(1913) 20 Ind Cas 704 (712) (Mad), Ytraraghata Iyer v Mvga Satt 
(1933) AIR 1933 P 0 134 (135) 112 Ind Cas 552 60 Ind App 167 56 
Mad 405 (P C) Anantapadmanahaswamy v Offictol^Becetier of 


ahdas 

8 (1909) 3 Ind Cas 190 (191) 32 Mad 469, Sheik Atham v Daoud 

(1697)20 Mad 112 (114) 7 Mad L Jour 76, Falla Karuppa ChetUar v 
VH^anted Ibrahtm Sahib 
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The word “judgment" as used m the expression “foreign judg. 
xnent" in the Cnil Procoduro Code, has the meaning gnen to it by 
the r nghsh law and not the meaning giron to it hj Section 2 clause 9 
of the Civil Procedure Code In other words, the term “judgment" 
as use<I in the expression “foreign judgment" means the decree or 
order of a foreign Court and not the statement of reasons guen by 
the Judge as the grounds of his decision * 

An order of a foreign Court which is not a “judgment cannot 
l>c a “foreign judgment ’ Thus, an order under Section 12 of the 
Arbitration Act enforcing an award m England is not a “judgment ' 
and cannot bo regarded as a “foreign judgment Similarly, a 
call order by a Liquidation Court in a foreign State authorising the 
institution of suits for rccovcrj of sums from persons living outside 
the jurisdiction of tiio Court is not a final decision and is not a 
“foreign judgment "*** An Act of State passed by a foreign State 
in its sovereign capacity is not a “foreign judgment ** 


4. Starting point. — It has boon seen in Note 2 that a valid 
foreign judgment in favour of a party gives him a new cause of 
action arising from the implied obligation of the other party to 
perform the dutj adjudged by the judgment 

K foreign judgment u not to be treated as invalid m a British 
Indian Court by reason of the fact that the suit was brought on 
a claim which was barred under the Indian Limitation Act, but not 
barred under tho foreign law The reason is, as has been seen m 
Note 1 to S 11 ante, that in matters of procedure (end limitation is 
a matter of procedure) it is tho lex fort that is to bo considered ^ 

As a suit on a foreign judgment is based on tho new cause of 
action furnished by tho judgment, the dale of tho judgment has 


0 {I93‘’l AIR 1932 Mad 6G1 (662) 138 Ind Cas 648 Baijnath farnant ▼ 
Vallabhadas Damant (RcTcreed on another point m A I R 1933 JIad 
611 (612) ) 

(1933) A I R 1933 Mad 511 (512) 144 Ind Cas 853 56 Mad 571 Baijnath 

Karnant t VallaW adat Damam (AIR 1932 Mad 661 (C62), 
Approved ) 

10 (1877) 1877 Pun Be No 36 (F B) Snjan Stngh ▼ Hardayal S\ngh 

11 (1904) 31 Cal 274 (282) 8 Cal W N 207 Deep Narain Singh y Dietert 
lla(1935lA IB 1935 Lah975(97G) 160lDdCas316 ilodern Ckemioal IForAs 

Ltd Baroda v Manmohan Nath (8 Bom II C R 200 Not followed ) 

12 (1693) 17 Bom C20n (024) Shrtman Goswamt r Shn Girdkar Laljt 


Note 4 


1 See the cases cited in Foot Notes 7 and 8 of Note 1 to Section 11 ante 

rS«aIso(1924)AIB1921AlU01(161 162) 46 All 119 79 Ind Cas 
832 Ganga Prasad v Ganethtlal 


Article UT 
Notes 
3—4 


(1680) 2 Mad 337 (338) 6 Ind Jur 193, Kandasami Ptllai v iToidin- 
Sahtb ] 
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Article 117 appropriately been made the starting point of limitation under 
Note 4 this Article * 

Where tho judgment of the foreign Court is appealed against and 
the appeal is dismissed, the judgment for the purpose of Article 117 
13 tho judgment of the Appellate Court and not that of the Court of 
first instance ® 

Time spent in execuitng tho decree in the foreign Court, ^ or in 
prosecuting an application to set aside the decree where it has been 
passed ex parted cannot be deducted in computing the period of 
limitation under this Article 


Article 118 


1 1 8 .* To obtain 
a declaration that an 
alleged adoption is in- 
valid, or never, in fact, 
took place. 


Six years. 


'When the 
alleged adop- 
tion becomes 
known to the 
plaintiff. 


Synopsis 

1. Legislative changes. 

2. Scope and applicability of the Article. 

3. *' Adoption. ” 

4. Starting point. 

5. Registration of deed of adoption, if knowledge. 

6. Minor plaintiff, if and when can be said to have knowledge. 

7. Onus of proof. 

8. Knowledge of the nearest reversioner. 

9. Alienation subsequent to an adoption, if gives right to 

fresh cause of action. 


4: Act of 1877, Article 118 

Same as above 
Act of 1871. Article 129 

129 — To establish or I Twelve years I The date of the adoption or (at the 
Bct aside an adoption I 1 option of the plainttS) the date oi 

j I the death of the adoptive father 

Act of 1859 

See Note 1 legislative changes Section 1 clause 16 was as follows 
Limi/«l;on o/ si* ytars To all suits for which no other limitation w 

applicable to all sails not hereby expressly provided — the period of si* jears 

especially provided }or from the time the canso of action arose 

2 (16C7) 8 Suth W R 32 (34) 2 Ind Jur (^' S) 233, Eteramonee Dossia v Fro 
mothonath Gho'e 

(1865) 4 Suth W R 108 (109). Bolaram Gooy v Kameenee Dossce 
8 (1933) A I R 1933 Mad 511 (512) 56 Alad 951 141 Ind Cas 853. Faijanaffi 
Xarnans v Faftab/uiifas Damani 

4 (1667) 8 Suth W R 32 (SS) 2 Ihd Jur (K 8) 233, Eeeramonee Fossia v Pro 
mothonath Gkose 

6 (1927) AIR 1927 Lab 200 (209) 8 Lah 54 102 Ind Cas 523, Hart Svigh 
V Muhammad Said 
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Article IIS 
Notes 
1—2 

1. Legislative changes. — Under Act 14 of 1850, there uas no 
«p«i/c proitsion corresponding to this Article The sixteenth cliuso 
of Section 1 of that Act which 'provided a period of liniitation of six 
2 cars for nil suits for which no period of limitation was expressly 
provided in the Act, was held to applj to suits to doclaro an 
adoption invalid ' 

Article 139 of tho Act of 1871, corros|X)nding to this Article, 
provided a period of tuehe years for suits brought to set aside 
or establish an adoption, tho starting ftoint being tho date of the 
adoption or (at tho option of tho plaintifT) the date of the death of 
the adoptive father* 

Tho provisions contained in Article 129 of the Act of 1871 
became the subject-matter of two Articles in the Act of 1877, 
namely Article 118 and Article 119 There was a change m the 
language of the Articles, the period of limitation and the starting 
point Article 118 applied to a suit for a declaration that an alleged 
adoption was invalid or never in fact took place The limitation 
period as six > ears from tlie date when the alleged adoption beedmo 
known to tho plaintiff Article 119 applied to a suit to obtain a 
declaration that an adoption was valid, the period of limitation 
being six years from the date when tho nght of the adopted son, as 
such, was interfered with 

The present Act has made no change in the Article as enacted 
m 1877 

2. Scope and applicability of the Article, — The Act of 1871, 
as has been seen alreadj, used the words "to establish or set aside 
an adoption’ and a question arose as to whether a suit for possession 
against a person who claimed to bo id possession in nght of adoption 
was or was not governed by Article 129 of that Act, corresponding 

Article 118 — Note! 

1 (1875) 23 Sutb W R 42 (44) 15 Bcng Ii R 1, iirtnmvyee Dabea v £liOo5un 

jlfov« Dabea 

But a sutl for possession of properly teas held goiemed by the 12 years' rule 

(18C4) 1864 Suth W R (Gap) 272 (272), Radha Ksssorte Dosue v Gutkee 
Ktssen Strear 

2 (1876) 1 Bom 248 (252), ^alora v Padapa 

■ • Siddhessur Dull v 

64 6 Bar 261 (P C), 


Other Topics 

Cu'tomary law — Adoption — ApplieaWhly of Article . . . Soc Note 8 

Sait br revemoncr it representative suit . . ... See Note 8, Pt 1 

Suit for posievsion ... . . . . See Note 1 F>K (1) , Note 2 


Lim 102 
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Article H8 m park to this Article In Jagadamba Chowdhrani v Dakhna 

Note 2 Mohun,^ it was held by their Lordships of the Privy Council that 

the words * to establish or set aside an adoption were not technical 
words and did not descnbe with accuracy any known form of suit, 
and that, therefore, any suit which brought the validity of an 
adoption into question must be construed as a suit to ‘set aside an 
adoption even though it might also be looked at as a suit by the 
person entitled to recover possession Their Lordships accordingly 
held that Article 129 and Article 142 applied to such cases The 
same view with reference to the Act of 1871 was expressed by 
their Lordships of the Privy Council in Mohesh Naratn Munsht 
V Taruck Nath Moitra * decided six years later See also the 
undermentioned case*® 

When the language of the Article was changed in the Act of 
1877, and the words ‘to set aside an adoption were substituted by 
the words "to obtaio a declaration (bat an alleged adoption is invalid 
or never in fact took placo it would seem to be clear that the law 
as laid down in the two decisions of the Privy Council was changed 
There arose however, a conflict of opinion on the point 

The Allahabad High Court held that there was no ambiguity 
about Article 118 of the Limitation Act of 1877 as there was in the 
case of Article 129 of the old Act of 1871, and that it referred only 
to suits purely for a declaration that an alleged adoption was invalid 
or never in fact took place* and that when the suit was brought for 
the recovery of possession of property the suit would not be barred 
under this Article merely by reason of the fact that the Court m 
granting the relief was obliged to give a flndmg on the validity or 
otherwise of the adoption incidentally* The Calcutta Sigh Court^ 

Note 2 

1 (1885) 13 Cal 308 (319 320) IS lod App 84 10 Ind Jur 307 4 Bar 715 
(P 0) (6 Ind App 110 (113) (P C) was explained ) 

[S« olso (1901) 25 Bom 337 (350) 27 Ind App 216 SOalWNlO 2 
Bom L B 927 10 Mad L Jour 368 7 Bar 739 (P C) VaJ- 

the- 

) 

aja 

uer 


ratn 


(1923) AIR 1923 AH 25 (27) 45 AH 1 75 Ind Cas 14 JUI Jtadka 

Dulatyav Lai 

(1925) AIR 1925 All 79 (80) 46 All 637 87 Ind Cas 933 Shtb Deo Utsra 
▼ Ram Praiad , - , 

[But see (1911) 11 Ind Caa 476 (177) 34 All 8 Chunm Lai v Bita- 

(1890) IBOO AH W N 241 (242) Inda v Jekangtra J 
6 (1887) 14 Cal 401(417) Lola Ftrhhu Lall v J Mylne 
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Bjmilarlj held that a suit for iwssossion was not barred under this 
Article though it might bo necessary for tho plamtifT to establish 
incidentallj tho invalidity of tho adoption Tho Bombav High 
Court on tho other hand, held,® overruling previous decisions,^ that 
the rule indicated bj tho Privy Council as applicable to tho Act of 
1871 should bo applied to tho Act of 1877 also, and that, therefore, 
a suit to recover possession which involved tho decision of an issuo 
as to the validity or otherwise of tho dofeodant s adoption was a 
suit to obtain a declaration that an alleged adoption was invalid or 
never in fact took place to which tho present Article applied and 
that it must bo brought within six years dating from tho plaintiff s 
knowledge of the adoption Tho Madras litgh Court also took a 
similar view and hold that tho Article applied to suits for possession 
also, if tho displaccmont of an adoption was necessary for plaintiff s 
success in the possessory suit ^ 

In this state of authorities the question again camo up before 
the Privy Council m the case of Ttruhhuvan Stngh v Rameswar 
Baksh ^ There again it was a case of conflict botweon tho reversioner 
and a defendant claiming under an adoption which was held either 
non existent or invalid hy both the Courts m India It was con 
tended that the Act of 1877 did not apply to the case and that tho 
prmciple of J agadamba s ease^ applied In answer to this contention 
their Lordships observed as follows 

Qivmg full effect to the Jagadambas case^ and the other 
cases which followed it they do not think that the immunity, 
such as it 13 gamed by the lapse of twelve years after the date 
of an apparent adoption amounts to acquisition of title within 
the meaning of Section 2 of the Act of 1877 
In consequence of this decision the High Court of Madras went 
back on its previous decision reported m I L R 26 Mad 291 decided 


(1808) *’5 Cal 354 (364) Jagannatk Prasad Gupta y itanjst Sxngh 
(1900) 27 Cal 242 (254 255) 4 Cal W N 405 Itam Chandra Mookerjte t 
Banjil Singh 

(1905) 9 Cal W N 222 (224) Baihanta Chandra lioy Choudhry v Kali 
Charan Roy Chotedhry 

V'l'b’i'y;'! VTi Uwwfv Ia’. 

6 (1900) 24 Bom 200 (285) 1 Bom L B 799 (F B) Shrtmioas v ITanmanl 
(1901) 25 Bom 20 (28) 2 Bom L R 495 Barol Narayan y BarotJesang 
(1902) 4 Bom L R 893 (907 908) Jamnalmiy Dharsey 

7 (1888) 13 Bom 100 (165) 18 Ind Jar 229 Padajt Rav ▼ Ram Rav (9 All 

253 Followed ) 

(1897) 21 Bom 159 (101) Fannjamma y 3/a»jaya 
(1897) 21 Bom 376 (379) Harilal y Bai Rewa 
(1860) 1860 Bom P J 277 (277) Ramchandra y Bavji 

8 (1890) 20 Mad 40 (40) C Mad L Joar 272 PartalAt Ammal t Swaminatha 

Guruhkal 

(1903) 20 Mad 291 (290 322) 13 Mad Jont 27 (F B) Ralnam Asari y 

Akilandammal 

9 (1900) 23 All 727 (739) S3 Ind App 156 10 Cal W N 1005 8 Bom L R 722 

10 Mad L Jour 440 3 All L Jour 695 4 Cal L Joar 405 9 Ondb 
Cas 377 1 Mad L Tim 205 (P 0) 


Article 118 
Note 2 
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Article 118 
Note 2 


ID 1902 and held that the Article should be restricted only to deelara. 
tory suits in respect of adoptions and not to suits for possession In 
Muhammad Umar Khan v. Muhammad Ntaztidtn Khan,^^ another 
decision of the Privy Council, the principle was ro-afTirmed and the 
omission to bring withm the period prescribed by this Article a suit 
to obtain a declaration that an alleged adoption was invalid or never 
in fact took place was held to be no bar to bring a suit for possession 
of property Notwithstanding the above decision, the Bombay High 
Court stuck to its own view expressed m Shnnivas v Hanmant,^* 
and hold bound by the principles mentioned in the earlier decisions 
under the Act of 1871 that the Article applied to suits for possession 
also The matter was later on considered by a Full Bench of the 
same High Court** and the previous decisions ware overruled and 
the law brought into conformity with the other High Courts The 
Judicial Commissioner’s Court of Nagpur** and the Patna High 
Court*® took the same view as the Allahabad High Court 

In the Punjab the authorities were not uniform In some of the 
earlier cases a distinction ivas drawn between cases of adoption 
where they were wholly unauthorised either by law or by custom 
and cases where the act was done with authority but defective in 
certain respects necessaty to sustain the validity of the adoption Id 
the former class of cases it was held that the Article did not apply 
at all as the adoption bad no legal inception and as such tbs rever 
sioners were under no obligation to sue and obtain a declaration that 
the alleged adoption was invalid before they could recover posses 
Sion *^ It was further thought that tbo third column of the Article 


10 (1908) 80 Mad 308 (310) 17 Mad L Jour 182 2 Mad L Tim 178, J/aa 

gamma v Veerayya 

(1907) 17 Mad L Jour 282 (233) Bow v Venlota Ttow 

{See also (1925) AIR 1925 Mad 497 (663) 48 Mad 1 93 Ind Cas 
705, Maharajah of Kolhapur v Sundram lytr ] 

11 (1912) 13 Ind Cas 344 (345) 39 Cal 418 39 lad App 19 1912 Pun Be 

No 12C(PC) 

12 (1900) 24 Bom 260 (273, 274) 1 Bom L R 799 (F B) 

13 (1913) 20 Ind Cas 162 (169) 37 Bom 513 Srinitas Sarjerao v Balwanl 

Venhatfsh 

(1917) AIR 1017 Bom 242 (242) 41 Bom 723 41 Ind Cas 845. 

appa V Kalhandappa (Overruled by the Privy Council in A I B 
P C 137 ) 

14 (1922) AIR 1922 Bom 223 (231, 232) 46 Bom 776 67 Ind Cas 134 (F B). 

Dodatoa v Yeltaua ifaUappa Beni 

15 (18g0)8CPLR32(86),Cfcwlai«aftv SelhMohanlal 
(1898) 11 C P L R 49 (53), Deorao v Ml SaKhubai 

(1920) AIR 1920 Nag 187 (194) 56 Ind Cas 620, v Dhanraj 

(1924) AIR 1924 Nag 319 (324) 78 Ind Cas 284, Ml Annapurttabat v 
Buprao c n i 

(1924) AIR 1024 Nag 142 (144) 78 Ind Oas 087, Ml Munna v 

[See also (1937) A I B 1927 Nag 369 (370) 105 Ind Cas 112, Banau 
rangy Ml itoki ] , 

16 (1920) AIR 1920 Pat 291 (320) 47 Ind Cas 929 3 Pat L Jour 164, i>h 

Deo Narain Dear Ktuum Kumari n v 

17. (1905) 1905 Pun Re No 86 1906 Pun L B No 80 1 905 Pun W K No 
(F B), Karamdad y Nathu 

(1892) 1892 Pun Be No 144, Dhagat Bam v Tuh* Bam 
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assumed that tho alleged adoption %\as prima facte a fact capable of 
l)cing known as such to tho plaintiff and when tho ovidcnco disclosed 
that tho alleged adoption never in fact took place or that there 
was no prma facte CMdcnco that it did take place, it was hold that 
the Article would not bar tho suit ** In tho undermentioned case,** a 
Full Bench of tho Lahore High Court hold that there was no such 
distinction and that tho Article did not applj to eases of recover) of 
possession when tho question of adoption was incidental!) in issue 
Tho question has now been placed bo)ond doubt by tho decision of 
tho Judicial Committee in Kal]/andappa v Chanhasappaf* where 
the matter was fully discussed with reference to all the earlier 
decisions on the ]X)int, and it was held that a suit for possession 
against a person claiming to be in possession in right of an adoption 
is not barred by this Article Lord Phillimoro obserN cd as follows . 
“Tho words ‘a suit to obtain a declaration* are terms of art 
They rotate back to tho Specific Relief Act passed m the same 
)ear 1877, boing Act No 1 of that year, wlioreas tho Limitation 
Act 13 Act No 15 Section 42 of the Si*ccific Relief Act deals 
with declaratory decrees and the illustration (f) \z much m 
point 

“ ‘A Hindu widow in possession of proi>crty adopts a son to 
her deceased husband The person presumptively entitled to 
possession of the property on her death without a eon may, 
m a suit against tho adopted son, obtain a declaration that 
the adoption was invalid ' 

“It 13 to this class of suits that this iiarticular limitation 
applies The date from which time begins to run is a subjective 
or personal dato, and the condition of obtaining the paiticular 
relief which is sought in a declaratory suit is that the plaintiff 
should not bo guilty of laches, the measure of laches being fixed 
by the statute as six years But, if a claimant chooses to run the 

(1901) 1901 Pun Bo No 67, Muhammad Dm v Sadar Dm 
(1903) 1908 Pun Be No 71 1908 Pod W B No 56 Nuam v Bkana 
(1911) 10 lod Cas S3S (339) (Lab) Nximal t Nura 
(1911) 11 Ind Cas 96 (98) (Lab), Abdul Dahman t Bure Khan 
18.14 Pvin Pa No Ilalw Baksh 

(1893) 1693 Pun Be No 96. Waeira v Faltu 
(1909) 1902 Pun L R No 14, noshnaJit y Laehman 

(1909) 9 Ind Cas 975 (975) 1909 Pun Re No 66, Champat Bat v Daulat 

Bam , 

19 (1914) AIR 1914 Lab 809 (312, 913) 1914 Pan Re No 61 25 Ind Cas 499 

(F B), Arjan Smgh T Laehman Stngh 

19a Se« else (1911) 11 Ind Cas 11 (14) 1911PnnBeNo 41, v Bahman 

(1903) 1903 Pun Be No 96 1908 Pun W R No 79, Surjan Stngh 
y Eharah Smgh 

20 (1924) A IB 1924 PC 137 (142) 48 Bom 411 51 Ind App 220 79 Ind Cas 

971 (P 0) 

21 See to the tame effect (1927) AIR 1927 Mad 785 (785) 105 Ind Cas 151, 

Ifulhu £rts^tui Afudattar T Bartnarayana Mudaliar (1{ tbe 
vridowed daughter oi the propogitns professes to adopt a son, the 
nearest reversioner m familyof the propositus has a right of suit with 
in the terms of S 42, Act 1 of 28T7 to set aside inch adoption ) 


Article il8 
Note 2 
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Artlold 118 
Notes 
2^3 


risk that an adoption which he has not attacked will have ever) 
presumption made in its favour by reason of its long standing, 
he can wait till his reversionary right has accrued and even till 
the limit (no doubt a very wide limit) of twelve years from 
that accruer has passed ” 

This view was again confirmed by the Privy Council m Padmalav 
Achartya v Faktra Dehya^^ whore a suit by a Hindu widow to 
recover possession of the estate of her deceased husband from the 
defendant who claimed to be the adopted son of the deceased was 
held not governed by Article 118 See also the undermentioned 
cases^ to the same effect It is only if in truth and substance, the 
suit IS one for a declaration that an adoption is invalid, this Article 
would apply** and even in cases where such a suit would be barred 
by time, Courts have m the interests of justice allowed the plaintiff 
to convert the suit into one for the recovery of possession of the 
estate and the plaint amended accordingly 

Where the reversioner s suit for possession of the estate of the 
last male owner is resisted by a person alleging himself to be the 
adopted son of the last male owner, but it is found as a fact that tbe 
adoption was by tbe wxdoto to herself, it is of course clear that this 
Article will not apply, as tbe plaintiff is not embarrassed by tbe 
widow 8 adoption of tbe defendant and could recover tbe estate 
without, m any way, disturbing the adoption “ 

3. “Adoption.” — In Valtppa Nayar v Pari*,* it was hold that 
the adoption referred to was an adoption of a son according to the 
ordinary Hindu law and did not extend to tbe affiliation of females 
as under Malabar law or according to the usage of women of the 
dancing girl casts m some parts of tbe country In Kalyandappa v 

22 (1931) AIR 1931 P C 84 (85) 131 Ind Gas 768 (P C) 

23 (1926) AIR 1926 Lab 654 (655) 8 Lab 48 96 led Cas 749 JhoU v 

Khazana 

(1936) AIR 1935 Lab 213 (215) 149 lad Cas 434 H\rdi Bam v Jhanda 

24 (1927) AIR 1927 P 0 229 (230) 106 Ind Cas 488 (P 0) Jagmohan Saran 

V Deoht Nandan 

(1901) 24 Had 405 (408) Ayyadora* Ptllax v Solat Ammat 
(1692) 1892 Pun Re No 45 ilt Begamy HI Nur Bibx 
(1901) 1901 Pun Be No 116 1901 Pun L B No 178 Hem Baj v Sahiba 
(1931) AIR 1931 Lab 456 (457) 131 Ind Cas 631, Phool Sxngh v Tola 

(1929) AIR 1929 Lab 579 (581, 582) 123 led Cas 87, Sadhu Bam v 

Euhambkar Dtal 

25 (1930) AIR 1930 Mad 47 (48) 124 Ind Cas 208 Sree Bamulu f Banu 

mayya 

26 (1895) 22 Cal 609 (614) 22 Ind App 61 6 Bar 858 (P C) Lachman Lai 

Chowdhrx y Kanhaya Lai Hownr 

(1880) 6 Cal L R 12 (15) 9 Ind App 110 4 Sat 15 (P 0) Baj Bahadur 

Singh y Achum^t LaU 

(1880) 6 Cal L R 46 (47) P«nta Naram Adhxhar y Hemokanl 

(See the point of distinction pointed out by Lord Hobnouso in 13 Cal 
808 (321)) 

(1898) 1 Oudh Cas 30 (36) BkagtoaHa v Barjor Singh Das 

Note 3 

I (1699) 9 Mad L Jour 196 (193) 
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Chanhasappa* their Lordships of tho Pmj Council observed that 
there may bo tribal customs among certain Muhammadans allowing 
adoption carrying rights of succession and that to such cases also 
this Article might apply 

4. Starting point. — Time, under this Article, runs from tho 
date when tho alleged adoption becomes Inoten to tho plamtifT ^ 
The fact that tho person making tho adoption was alive within sit 
years before the suit,* or tho fact that tho widow of the adoptive 
father admits tho title of tho adopted son,* cannot save the bar of 
limitation To constitute knowledge under tho Article, tho know, 
ledge need not necessarily bare been obtained first hand There must 
however be some foundation in fact and tho question how far that 
condition is satisfied is a question of degree only to bo solved by 
reference to the facts of each case * 

5. Registration of deed of adoption, if knowledge. — Tho 
mere registration of a deed of adoption docs not amount to a notice of 
adoption to the persons interested m challenging the validity of such 
adoption ^ Thus, whore a deed of adoption was registered, but tho 
plamtifT had no knowledge thereof until a date when a gift was 
mutated, it was held that time, under this Article, ran from the date 
of mutation and not from the date of registration * ^Vhere however, 
a deed of adoption was registered, the adopted son and adoptive 
father lived together for a considerable time and the reversioner 
contesting the adoption resided in the same village it was held that 
under the circumstances, a presumption arose that the reversioner 
came to know of the fact of adoption at a time which was beyond 
the period of limitation * 

2 (1924) A I B 1924 P C 1S7 (HI) 51 1 A 220 48 Bom 411 79 1 C 971 (PC) 
Note 4 


(1896) 21 Oil 1 (7) 23InaApp 97 6 S4r680 (P C) ffarr* DAujan 
T npendra Lai Slulcerj* 

(1938) A 1 B 1938 Lab 193 (194) lit llanbhan v lit Surtt 
(1689) 17 Cal S18 (532) ManxJschand v Jagat StUanx 

2 (1903) 27 Bom 614 (DIB) 5 1)01111.11586 lUtmchanSra y Varagan 

3 (1901) 1901 Pun Bo No 116 1901 Pnn L B No 178 Htn Baj v Sahiha 

4 (1903) 5 Bom L B 594 (587) Fmunabat t Bahhet 

(1916) A I B 1916 Mad 896 (897) 29IC 785 Audi/^araventaAT ^rirantulu 

Note 6 

1 (1925) A I B 1925 Lab 25 (20) 5 Lab 868 84 Ind Caa 174, Ghulam 

Muhammad v Mxrta 

2 (1934) A I B 1934 Lab 274 (275) 15 Lab 645 149 Ind Cas 936 Chxragh 

Dtn V Mehtab 

3 (1900) 4 Ind Cas 689 (890) (Lab) Satcan Stngh T Manss 


Article 118 
Notes 
3-5 
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DECLARATION OF INVALIDITY OP ADOPTION 


Article 118 
Kotes 
6-7 


6. Minor plaintiffi if and when can be said to have know- 
ledge. — In a suit by the minor natural son born subsequent to an 
adoption by bis father, to declare that the adoption was invalid, it 
was held by the High Court of Madras that a minor could not be 
fixed with knowledge of an adoption from the date of his birth and 
that a suit by him to set aside the adoption was not governed by 
Article 118 of the Act * This, however, does not mean that no know- 
lodge can be imputed to a minor at any time during hts minority. 
In Kalyandappa v Ghanbasappa* their Lordships of the Privy 
Council observed as follows . 

“This line of reasoning seems to assume that jou cannot 
impute knowledge to a minor, a view which is certainlj not m 
accordance with the tacts of human nature " 

The question of the minor’s knowledge does not seem to be of 
any importance except in cases where the minor is suing for declaring 
the invalidity of an adoption more than three years after ho attains 
majority, but less than six years after the date of his knowledge 

7. Onus of proof. — Where the plaintiff has given prtma facte 
evidence of his want of knowledge of the fact of adoption, it will be 
for the defendant to show in the clearest possible way that plaintiff 
had the knowledge beyond six years of the date of suit.* Where, 
however, an adoption has been recognised as valid during a long 
course of years, it was held by their Lordships of the Privy Council 
that, altogether apart from the law of limitation, the burden resting 
upon any litigant, who challenges the validity of an admitted adop- 
tion, was of the heaviest order* Where on the facts it was found 
that the plaintiff chatlengiDg the adoption had himself asserted over 
and over again the factum of adoption, consented to be bound by 
it and received consideration for such assertions, it was held that a 
suit by him several years thereafter to challenge the adoption was 
clearly barred ® 

Note 6 

1 (I52G) A IB 1926 Mad 1123 (1123) 93 lad Gas 435 Stdda Heddt r Jaya 

rtmt B»dd> 

2 (1924) A IB 1924 PC 137(141) SI Ind App 220 48 Bom 411 79InaCas 

971 (P C) 

Note 7 

1 (1920) A I R 1920 LaU 514 (515) I Lah COB 59 Ind Oas 124, Mi Sujan 

Devtt JagirtVal 

(1911) 9 Ind Oas 163 (165) (Mad), YenJntbayamma v Narastmha Bow 
(1925) AIR 1925 Lab 25 (26) 5 Lab 368 84 Ind Cas 174, Ohulam 

Muhammad T Mtrea 

(1887) 9 AU 253 (269), Clangs NaAat ▼ Lekkrag Stngk 

(1895) 22 Cal 609 (614) 22 Ind App 51 6 Sat 553 (P O. Laekman Lai 

ChoudhUT% V Kanhaya Lai Mowar, 

2 (1925) AIR 1925 P C 201 (202) 89 Ind Oas 817 (P 0), Venkata Seelharama 

chandra Row v Kancdmittartln Jlaju . 

[See also (1874) 21 Bath W R 84 (85). Gooroo Prosunw Stngh v Ntl 
Madhub Stngh (Compare as to nataro of proof required )J 

3 (1923) AIR 1923 All 58 (62) 45 A« 169 (176) 69 Ind Oa« 971, Vdit 

Naratn Singh v liandhtr Stngh 
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8 Knowledge of the nearest reversioner. — A suit })> & 
Hindu reversioner for a declaration that an adoption is invalid is 
a reproscntativo suit on behalf of all the rc\crsioncrs * Consequcntlj 
time, under this Article, will run against tho whole bodj of roaer- 
sioncrs from tho date of Lnowlcdgo of tho nearest reversioner, of tho 
adoption ’ A suit thereforo hj a romoto rcvorsioncr to set aside tho 
adoption would l>o barred, if filed more than six joars after tho next 
reversioner obtained knowlodgo thereof* Tho fact that tho nearest 
rovcrsioner did not bring tho suit bocanso ho had been bribed to givo 
his consent to tho adoption and that tho noxt rovorsioncr was born 
after tho alleged adoption and boforo tho suit had becomo time* 
barred, would not give anj fresh cause of action or stop timo running, 
which had begun to run against tho wholo body of reversioners from 
the date of adoption * In tho undormontioned case,* tho question 
whether a suit b) tho rovcrsioner who was a minor at the date of 
adoption would bo in time if filed within three years after his 
attaining majority whore tho immodiato presumptive reversioner 
died before the period of limitation expired, was referred to a Full 
Bench, but was not decided 

g. Alienation subsequent to an adoption, if gives right to 
fresh canse of action. There is a difTcrenco of opioion on the 
question whether, when the alleged adopted son makes an alienation 
of the properties of the adoptive father, such alienation would give a 
fresh cause of action against tho adopted son in a suit challenging tho 
alienation It was hold in tho undermentioned cases of the Lahore 
High Court^ that there is no such cause of action and that a suit 

Note 8 

1 See Kotea 17 aod IS to Section 6 ante 

(1915) AIR 1915 P C 124 (12S 12C) 42 lad App 125 3S Mad 40G (411) 
29 Ind Cas 293 (P C) VenkatanarayaM JPilla* t 5u55amma( 

(1905) 29 Mad 890 (S93 411) 1 Mad L Tim 163 1C Mad L Jour 307 (FJB) 
Punnamma t Perraeu (13 Mad L Jour 359 must bo deemed to Lb 
overruled ) 

(1903) IS Mad L Jour 359 (3C0) Adtlakihwtx v Venkataramayya (Over 
ruled lo 39 51ad 390 ) 

( 1863 ) 9 Sutb W R 4 G 3 ( 465 ) Brojo Ktshoree Dassee v Smialh Bose 

(1925) AIR 1925 PC 272(276) 47 All 8S3 28 Oudh Cas 352 62IbdApp 
39B tU, Ind Cas 370 (P C) Mala Prasad t Nayeshor Sahat 

2 (1921) AIR 1921 Mad 380 (S80) 60 Ind Cas 93 44 Mad 218, 

Sivayyav Ademma 


[But see (1934) AIR 1934 Lab 968 (969) 154 Ind Cae 6" J , 
Jiam V Salt (Where it was held that the tar itija u 
father would not bar the son — This decision, u 
pointed oot in Note 17 to Bedioo 6 ant# is not coriu 
4 (1921) AIR 1921 Mad 860(381) 44 Mad 218 60 Ind C«s U 

Stvayya v Adenma 

6 (1929) AIR 1929 Mad 577 (583) 52 Mad 620 119 Ind Ca 
Annapunusmma y Apyaya Sasirt 

Note 9 

1 (1930) AIR 1930 Lah 438 (439) 121 Ind Cas 296, RAxj t ^ 


Article 118 
Notes 
8-9 
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Article 118 challenging the alienation after the expiry of the period of limitation 

Note 9 prescribed for a suit for a declaration of the invalidity of the adop 

tion would be barred A contrary view was held by the same High 
Court in Jhoh v Khazana * In Bapaiah v Alckamma * Wallis 
0 J held that such a smt would be barred while Coutts Trotter J 
held a contrary view In Semha Farayan v Maral ‘ the same 
High Court distinguished the case of Bapayya v Akhamma? and 
held that such a suit was not barred It is submitted that this last 
view is correct The principle of the decision of the Privy Council 
in Kalyandappa v Ckanbasappa^ is clearly applicable to such cases 
and the plaintiff is entitled to ignore the adoption and ask for any 
relief to which he may be entitled 


Article 119 


1 1 9/ To ob- 
tain a declaration 
that an adoption 
IS valid 


years 


When the rights of 
the adopted son, as 
such, are interfered 
with 


Synopsis 

1 Legislative changes 

2 Scope and applicability of the Article 

3 “Adoption” 

4 Starting point — 'Interference * 


Other Topics 

Pflctam aad validity of adopt on 
Mere den al of status of adopted Eon is not interference 
Mere postponement of nglit of adopted son to succeed 
Suit for possession — Article not appl cable 


See Note 3 


See Note 4 Pts 6 6 
See Note 4 
Bee Note 2 Ft ^ 


1 Legislative changes — See Note 1 to Article 118 ante 

2 Scope and applicability of the Article — Article 118 unfe 
applies to suits for declaration that an alleged adoption is i nvalid 

« Act of 1877 
Same as above 
Act of 1671 Article 129 
See Article 120 g ven under Art cle 118 ante 
Act of 1859 

No corresponding provision 

(1921) A I B 1921 Lali 389 (390) 66 Ind Cas 931 Khi shal Stngh v 
Kanda 

2 (1926) AIR 1926 Lab 654 (655) 8 Lab 4B 96 Ind Oas 749 

5 (1917) AIR 1917 Mad 68 (69) 36 Ind Cas 255 

4 (1927) AIR 1927 Mad 674 (676) 102 Ind Cas 835 „ t ^ n « 

6 {1924)AIR 1924 P 0187(141) «l Ind App 220 43 Bom 4U 79IndUa8 

971 (P 0) 
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or nner tn fact tool place, wlulo tins Articlo applioa to 8u:t9 for 
dcclamtioo th&t an adoption <$ taft<2 As lias boon scon in Note 2 
to Articlo 118, that Article applies only to suits to obtain declaration 
mcrol> and not to suits for possession or for othor rcliof to which 
the plamtift may bo entitled Tho same pnnciplos apply to this 
Article also, and consequently this Article also applies to a suit for 
a mere declaration of tho validity of an adoption and not to a suit 
for possession, even though tho plaintiff may faavo to establish the 
validity of tho adoption as tho basis of his claim to possession ^ For 
a fall discussion of the subject, see Koto 2 to Articlo 118, ante 

Hoes this Article apply to a suit for a declaration that an 
adoption did tn fact tale place? 

There is a difference of opinion on the point arising from the fact 
that Article 118 provides for a suit for declaration that an adoption 
did not tn fact tale place, while this Article does not provide for a 
suit for a declaration that an adoption did tn fact take place, but 
merely provides for a suit for declaration that an adoption invalid 
It was held by the Bombay High Court in tho undermentioned 
cases* that this Article applied only to a suit for declaration as to 
the validity of an adoption and not as to tho factum of adoption 
In a later case,* however, the same High Court dissented from its 
earlier view and held, following the view of Bbashyam Ayyangar, J 
in Batnamasart v Akilandammal,* that tho Article would apply to 
all suits in which either the factum or the validity of the adoption 
IS in question, for the simple reason that the mere factum of 
adoption will not entitle one to a legal character unless the adoption 

Article 119 — Note 2 

1 (1897) S5 Cal 854 (359) Jagannalh Prasad Oupta t Banjit Singh 

(1902) 24 All 195 (197 200) 1902 All Vt N 10, Lah t Murhdhar. 

(1903) 2G All 40 (46) 1903 All W N 163 Chandania t Salig Bam 

(1638) 13 Bom 160 (165) IS Ind Jur 229. Padajirav ▼ liamrav 

(1925) AIR 1925 Mad 497 (563) 48 Mad 1 93 Ind Cas 705 Maharajah of 
Kolhapur ▼ Sundaram Iyer 

(1909) 4 lod Cas 1167 (1167) (Mad) Appavu Mantgaran y Muthusatemy 
PiUai 

(1914) AIR 1914 Lah 809 (310-812) 1914 Pan Re No 81 25 lod Cas 429, 
(P B) Arjan Singh v Lachman Stngh (Oyerniling 1904 Pan Re 
No 3) 

(1934) A I R1934 Bom 110 (112) 58 Bom 280 149 Ind Cas 674, Bhagxralhi 
V Appa Dad* 

(1902) 26 Bom 720 (724) 4 Bom L R 516, Gangabai y Tarabai 

(1924) AIR 1924Nag 142 (144) 78 Ind Cas 987 Mi Munnav Sukhlal 
See also the cases cited in Foot Note (10) m Note S to Article 118 

2 (1900) 31 Bom 80 (85) 8 Bom L R 897 Skitaram y lirislinabai 

(1903) 28 Bom 94 (100) 6 Bom L R 70S Ntngaica y liamappa 

3 (1907) 82 Bom 7 (9) 9 Bom L R 1054, Laxmana Basappa y Ramappa 

Tellappa 

4 (1902) 26 Mad 291 (311) 13 Mad L 7onc 27 


Article 119 
Note 2 
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Article 119 is also valid and that a plaintiff would have consequently to sue for 
Notes a declaration that bis adoption is valid, whether the factum ilseU 
2 — 4 IS denied, or the factnm is admitted but the validity is challenged 

3. “Adoption.” — See Note 3 to Article 118, ante 

4. Starting point — ‘Interference.’ — Time, under this Article, 
runs from the date when the rights of the adopted son, as such, are 
first interfered with The interference contemplated is interference 
by the defendant and not interference by a third party unconnected 
with the defendant * It must further be an interference with the 
rights of the alleged adopted son and not with merely the rights of 
a third person such as the widow of the adopted son ® But it need 
not relate directly to the property sought to be recovered m the 
suit It may be with respect to any property to which the adopted 
son 13 entitled ^ The interference referred to is again one which must 
amount to an absolute denial of the status of the plaintiff as an 
adopted son and to his unconditional exclusion from the enjoyment 
of his right in virtue of that status The Article has no application 
to a case where the facts suggest that an interference was intended 

. to have no greater effect than that of postponing the right of 

the adopted son to succeed as heir to the property of his adoptive 
father Thus, where the adoptive father’s widow holds the property 
m her own right as widow, subject to plaintiff’s right to succeed her 
on her death as her adopted son, the widow’s conduct and action 
do not exclude the plaintiff absolutely and against all, from hie 
right to claim the property as her adopted son at any time, and the 
plaintiff a cause of action under this Article would arise when his 
adoption is expressly and completely repudiated * 

Similarly, a mere unsuccessful attempt by somebody to exclude 
the adopted son from the property to which he would be entitled, 
or a mere denial o! status of adopted son would not be an inter 
ference' within the meaning of this Article ® There must be some 
act dona which is incompatible with the recognition of the adoption 
A gift of property by the adoptive mother to her daughter m 
cA the adopted xm’s nghts accompanied by e. in 

the daughter’s favour is a direct interference with the rights of the 
adopted son ^ 


Note 4 

1 (1903) 26 All 40 (49) 1903 All W N 163 Ckandama v Sahg Bam (Per 

8taDle7 0 7 and BurktU 7 ) 

2 (1902) 26 Bom 720 (723 726) 41 Bom LR 616 Gangabaxr Tarabax 

3 (1903) 13 Mad L 7onr 145 (145), Akxlandamma v Batnamatarx 

4 (1904) 28 Bom 94 (101) 5 Bom L R 708, Nxngawa v Ramappa 

6 (1924) AIR 1924 Rang 84 (34) 1 Rang 186 74 Ind Cas 970 Maurtg Gyx 

y Maxing On Qaxng *, j i, 

6 (1920) AIR 1920 Bom 110 (110, 111) 68 led Cas 894 Gxrxjabax v Sadashxv 

7 (1903) 13 Mad L Jonr 144 (144) Ponnammal Y Bairxam Asarx 
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1 20.* Suit for Six years. When the right Artlcl© i20 
■which no jwriod ' of to sue accrues, 

limitation is provided 
elsewhere in this sche- 
dule. 

S ynopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Starting point. 

4. Sait relating to trnst and management of trust property 

(Section 10). 

5. Suit for pre.emption (Article 10). 

6. Claim suit (Articles ll, ll.A, 13). 

7. Suit to set aside sale for &cee&rs of pubife demand 

(Article 12). 

8. Suit questioning offlcial act or order (Article 14). 

9. Suit for compensation for land acqaired (Articles 17 

and 18). 

10. Suit for injunction (Articles 32. 41). 

11. Suit for declaration of right as to property attached 

under the Criminal Procedure Code (Article 47). 

12. Suit for possession of moveable property (Articles 48, 49). 

13. Suit to recover deposit (Article 60). 

14. Suit for money due by defendant for money received by 

him (Articles 61, 62). 

L 15. Suit for accounts (Articles 64, 89, 106). 

’ 16. Suit on administration bond (Article 66). 

17. Suit on promissory note (Article 73). 

18. Suit by attorney or vakil for costs (Article 84). 

19. Suits relating to contract of agency (Article 89). 

20. Suit to avoid a will (Articles 91, 92, 93). 

21. Suit for construction of will. 

22. Suit for a declaration that decree is not binding or to 

set aside a decree (Article 95). 

23. Suit for relief on the ground of fraud (Article 95). 

24. Suit for relief on the ground of mistake (Article 96). 

« Act ol 1877. Article 120 *nd Act of 1671. Article 118 
Same as abore 

Act of 1859. Section 1. clause 1$ 

LxmxMton of stx yeart applxe To all suits for wlueb no other limitation is 
to all suits not espeeutllt/ hereby expressly prunded — the period of six 
prortded for. years from the tune the cause of action arose. 
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Article 120 


25. Suit for contribution (Articles 61, 81, 99, 107). 

26. Suit for refund of money paid to defendant. 

27. Suit relating to partnership (Article 106), 

28. Suit for profits (Article 109). 

29. Suit for revenue assessed on land (Article 110). 

30. Suit relating to companies (Articles 36, 112). 

31. Suit for declaration (Articles 11, llA, 92, 93, 118, 119, 

125). 

32. Suit for distributive share of deceased's property (Article 

123). 

33. Suit for possession of, and for removal of, a person from 

office (Article 124). 

34. Suit by Hindu reversioners (Article 125). 

35. Suit to set aside father’s alienation (Article 126). 

36. Suit impeaching alienation by karnavan of Malabar 

tarwad, 

37. Suit for joint possession (Article 127). 

38. Suit for partition (Article 127). 

39. Suit for customary dues or for yeomiab allowance. 

40. Suit for emoluments of hereditary office (Article 131). 

41. Suit to enforce mortgage or pledge (Article 132). 

42. Suit to enforce an award. 

43. Suit for taxes. 

44. Suit by creditor against alienee from devisee. 

45. Suit by auction.purchaser for refund of purchase money. 

46. Suit for restitution of conjugal rights. 

47. Suit for dissolution of marriage. 

48. Suit to establish exclusive right of worship, 

49. Suit to enforce Hindu son’s pious obligation to pay his 

father’s debts. 

50. Suit for correction of, or for declaration as to the entry 

in, Becord of Bights. 

61. Suit for damages. 

52. Suit under Section 68 of the Transfer of Property Act. 


Other Topics 

Bight to set aside decree barred — Belief conseiuential to settiog „ 

barred LI 

, . . , . See Note a 

‘Right to sue — Sieaning of • o,. Wnfo"?! 

Successive denials of plaintiff’s nght — Cause of action, when arises ^ 

Suit by Muhammadan heir to recover his share of 



SUIT FOR wmcn ^o feriod is provided elsewhere 1631 


Bait by or agalost exccatot or admioistrator Boo Note 4 Pts 19 to 16 

Bait by roTcrsioner for recovery of moTcablo property ScoNotel9 Pt 7 

Bait by trustee for moates due to him Bco Note 4 Pts IG, 17 20 to 23 

Bait for accounts against trustee See Mote 4 Pts 7 to 11 

Suit for accounts by member of a joint Hindu family against manager 

See Note 15 Pt 5 

Sait for damages for breach of trust See Note 4 Pts 1 la 

Suit for declaration and further relief — Article governing suit for further relief 
applies See Koto SI Pt 4 

Suit for declaration of right to malikana allowanco See Note 39 Pt 7 

Suit for declaration — W ben right to sue accrues Bee Note 81 Pts Cb to 9d 
Suit for possession of non hereditary office — Article apphes Sec Noto S3 Pt 2 

Suit for removal of encroachment on public vray See Note 10 Pt 8 

Suit to set aside alienation of non ancestral property by Zlindn father — This 
Article and not Article 126 applies See Note 35 Pt 1 

Suit to set aside decree on grounds other than fraud — Article applies 

See Note 22 Pt 5 Note 23 
Suit to set aside transfer by debtor in fraud of creditors See Note 23, Pt 2 

Suit to set aside voidable decree See Note 22 Pt 6 

1. Legislative changes — Clause 1C of Section 1 of the Act of 
1859 corresponded to this Article, and suits oot falling within the 
other provisions of the Act were held to bo governed by the said 
clause ^ 


Article 120 Note 1 

1 (16C7) 7 Bath W R 499 (493] Saw Huseeulootah v Pcop Sana Btbee 
(Moveable property seized audet sham decree — Suit brought to recover ^ 
(1874) 23 Suth W R 43 (44) 15 Beng L R 1 Gopeenath Na\k v Jadot> 
Ohou (Declaratory suit ) 

(1872) 16 Snth W R 132 (189) Dsbnath Itop Ckovdhrp v Gudahur Dey 
(Suit for compensation for the use and occupation of premises by a 
defendant who does not stand in the position of tenant ) 

(1872) 17 Snth W R 203 (208) Thakoor Dost Acharjte Cauckerbutly v Sho- 
shte Bhushan Chatterjee (Suit for mesne profits } 

(1671) 16 Suth W R 287 (288) Mt Ktikenbultyv Mr Itoberts (Suit against 
tho defendant for compensation in the shape of rent for tho land 
which ho held in the name of bis servant ) 

(1870) 14 Suth W R 322 (322) Skumbw Chunder MulltcK v Pran ffrwto 
MuUick (Moveable property obtained for borrowing thereon — Suit for 
recovery of ) 

(1688) 11 Mad 207 (209) 12 Ind Jar 257 \ enkatachalam ^ Vtnkalayya 
(1868) 9 Suth W R 318 (821) ir<wmafool Fatima v Meervnmuiv 

Ntisa Ehanum (Suit by a Muhammadan widow to establish her lien 
for dower on deceased s estate ) 

(16C6)6 Suth W R 113 (114) Itisul Magomed Jfttmfuf v Baj Coomaret 
Debee (Suit for mesne profits ) 

(IBCG) G Suth W R 108 (108) JamesCrayt Anund Mohun Moiter 
(16C6) 5 Suth %V R 277 (278) Veer Mahomed Kaeeem Chotedhry v A J 
Forbes (Suit for damages to the extent of the injury sustained by 
plaintifl by defendant prevailing upon ryots who have entered into a 
lawful contract with him (plamUfi) to break that contract ) 

(18G5) 4 Suth W R S C C Ref 9 (9) Baykunt Nath v Bamnaulh Bkooya 
(Action by one of the proprietors of a joint estate against a co*sbarer 
to recover money dne by the latter on account of the revenue of his 
share of the estate to the payment of which revenno the Collector had. 
applied a deposit made by the jdaintiB ) 


Article 120 
Notel 
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Article 120 
Note 2 


{1922) AIR 1922 Cal 499 (500) C7 Ind Cas 943, Ramhan Eapalt v Rohm 
Kanta Ohakravorthy (Acticle C2 ) 

(1905) 32 Cal 527 (535,636) 1 CalL Jour 167, Makomed IFofttfe v Mahomed 
Ameer (Do ) 

(1912) 17 Ind Cas 351 (853) (Cal), Laehm% Narain t Dhanukdhan Prosai 
Singh (Do ) 

(1935) AIR 1935 Mad 354 (355) 159 Ind Cas 750, Sivaramaraju v Seere 
lary oj SiaU (Do ) 

(1915) AIR 1916 Mad 405 (407) 39 Mad 62 26 Ind Cas 219, Baiznalh 

Lain T Ramodoss (Do ) 

(1914) AIR 1914 Mad 672(573) 37 Mad 381 14 Ind Cas 254, Sanftunni 

Menon v Qomttda Menoti (Do ) 

(1883) 1883 Pun Re No 56 page 172, Surjan Singh v C?iaranDass (Article 
62 — Suit for specific sums received guardian during plaintiS s 
minority ) 

(1912) 17 Ind Cas 311 (315) 1913 Pun Re No 36, Chand Mai v Sansar 

Chand (Article 62 — Suit to recover interest from holder of Govern 
ment promissory notes ) 

(1915) AIR 1915 Mad 696 (597) 27 Ind Cas 807, Arunaehalam Chetly v 
Raman Chelty (Articles 62 and 69 ) 

(1912) 17 Ind Cas 513 (515) (Mad), Rrts^nosuiaffiy Ckelly v Sitaram Ckefty 
(Article 74 ) 

(1915) A I R 1915 Mad 979 (933) 38 Mad 874 21 Ind Cas 24 , Siforoms 

Chittyv Enshnaswamy Cketty (Articles 74, 75 } 

(1922) AIR 1922 Cal 63 (54) 65 Ind Cas 219, Sarashtbala Dan v Ckunt 
Lai Ghosh (ArticleSO) 

(1924) AIR 1924 Mad S40 (842) 84 Ind Cas 276, Parthaearathi Appa Bao 
7 TurlapaU Subba Rao (Do ) 

(1905) 32 Oal 719 (727) 1 Cal L Jour 232, Chandra v Chandra 
Rarayan (Do ) 

(1909) 3 Ind Cas 634 (685) (Cal). Mohendra Rath Ghosh v Jadit Rath 
MuUiek (Do) 

(1916) AIR 1916 Mad 281 (283) 26 Ind Cas 740 89 Mad 376, Venkata 
chalam Chetly v Rarayanan Cheity (Do ) 

(1929) AIR 1929 Lah 407 (408) 119 Ind Cas S27, Sur Chand v Oanpat 
Rai (Do) 

(1912) 14 Ind Cas 19 (21) (Lab) Sham Lai v Rainika Mai (Do ) 

(1916) AIR 1916 Dow Bur 40 (41) 36 Ind Cas 418 Ardikaypa Chelty v 
Eadayya (Articles 89 and 90 ) 

(1919) AIR 1919 Pat 395 (396) 51 Ind Cas 733 4 Pat L Jour 304 Anant 
Bam Bohtdar v Ganeshram Bohidar (Suit by proprietor aginst lam 
bardar for account of profits — Suit based on implied contract — Suit 
IS goreessd oetbee fry Arfrcto S9 oe Aetide 21S } 

(1910) 7 Ind Cas 60 (64) 34 Mod 143 Venkata Stiryanarayana Ja^patki 
raju V GfAugur* Bapxraju (Article 95 — Suit by certified purc^ser to 
set aside a fraudulent sale ) 

(1910) 6 Ind Cas 1013 (1015) 13 Oudh Cas 148, Udit Rarain Smgh v Sahib 
All (Article 95 or 97 ) 

(1918) AIR 1918 Mad 728 (730) 42 Ind Cas 519 Goviniasamy PiUai v 
Municipal Council Kambalcimam (Article 97 ) 

(1935) AIR 1935 Oudh 878 (380) 155 Ind Cas 299, Skambhu Dull v Ram 
Bakhsh (Do ) 

(1937) AIR 1937 Oudh 286 (287) 166 Ind Cas 705, Gobmd Prasad v 

Hasan Shah (Article 07 or Article 62 ) 

(1933) AIR 1933 Lah 581 (682) 145 Ind Cas 186, Ktlkha Smgh v Faeal 

Dm (Article 97 ) 

(1933) AIR 1933 Ondh 478 (4S0) 147 Ind Cas 1042 Bkilham Singh v 

Sant Bakhsh Smgh (Article 99 ) 

{1935)A1B1935 Mad 128 (129) 155 Ind Cas 591, Vedagxri Sastriar v 
Sankaracharya Swamtgal (Article 102 ) 

(1901) 4 Oudh Cas 355 (361), Saltk Ram v Husain (Article 105 ) 
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(1916) AIR 1916 Cal 291 (300. SOI) . 43 Znd Cas 893. fait Dai v Danpadi 
Sundan (Article 106 ) 

(1932) AIR 1932 Lah 619 (521) 138 lad Cas 375, Iiaram Chand v Bathe 
ihar Kalh (Do ) 

(1906) 1906 Pun Re No 73 p 276 1906 Pan W R Ko 49, Amxn CAand v 
Gujar Val (Do — Suit for contribution after dissolution of partner 
ship by a sumvlng partner against representatives of a deceased 
partner ) 

(1933) AIR 1933 Mad 353 (357) 144 Ind Cas 573. Srinuoiulu Naidu v 

Ramalrti^na ^aidu (Do ) 

(1922) AIR 1922 Cal 235 (236) 66 Ind Cas 679. Kagendra Saih Pal v 

Saral fomint Daui (Article 109) 

(1916) AIR 1918 Cal 360 (362) 43 Ind Cas 761, Saraj Banjan v. Pnm 
Chand (Do ) 

(1933) \ I R 1933 Lah 615 (616) 146 Ind Gas 939. Dasheshar Das v Dttran 
Chand (Do — Suit for recovery of mesne profits wrongfully received 
by defendant ) 

(1915) A IR 1915 Mad 1133 (1131) 26 Ind Cas 85, Ran^osamy v Alaga. 
yomtnal (Do ) 

(1035) AIR 1935 Oudh SIS (517) 157 Ind Cas 960. Bharat Sxngh v. Gur 
Prasad (Do ) 

(1906) 33 Cal 996 (1000), Xallar Hoy v Ganga Pershad Sxngh (Article 115 ) 
(1938) AIR 1933 Lah 2CT (268), Jluntcipol Committee, Amrxlsar v Kanshs 
Ram (Do — Salt lor compensation not received ) 

(1919) AIR 1919 Mad 773 (775) 48 Ind Cas 810, (?opala*u>ttmi v 
2^amma2tcar Natk (Do ) 

(1915) AIR 1915 Mad 889 (691) 38 Mad 276 21 Ind Cas 65. Tairaran 
Chettyy Aneha ChtKxar (Do) 

(1914) AIR 1914 Mad 4 (5) 22 Ind Cas 60, BdloAriiAnudu v Narayana 
iiramy Cherit (Do ) 

(1930) AIR 1930 Oudh 395 (397) 126 Ind Cas 682 6 Luck 80 Chatur 
Gun V Shakasady (Article 115 ) 

(1934) AIR 1934 Pat 7 (8) 12 Pat 792 148 lod Gas 375, Copal Soran 
2farain Stngh v Chhakaun LaU (Article 115— Suit forcompeosa 
tion for breach of term in a compromise ) 

(1937) AIR 1937 Pat SCO (362) 16 Pat 802 169 Ind Cas 3C4 Chaxbassa. 
MuntexpaUly v Gabxnd Sao (Article 115 — Suit by Municipality on a 
contract to recover tolls in a market ) 

(1926) AIR 1926 Mad 681 (6S3) 95 Ind Cas 33, Copala Chefty v ^larayan 
suamy ChtUy (Article 123 ) 

(1901) 25 Mad 861 (364) 12 Mad L Jour 183, Rajamannar v VenKata 

hrxshnayya (Do ) 

(1929) AIR 1929 Lah 753 (7SS) 11 Lab 325 122 Ind Cas 467, Harry 

Pernval Robson v Adminxslralor General Punjab (Do — Suit by 
administrator of intestate persons against an executor de son tort ) 
(1691) 13 All 36S (371) 1891 All W N 180 Chand Hal v Angan Lai 

(Article 124 or Article 144 ) 

(1931) AIR 1931 Mad 505 (511) 133 Ind Cas 193, MuthuKumaraswams 
Filial V Subbaraya Pillai (Article 124 ) 

(1037) AIR 1937 Kag 84 (85) 168 Ind Cas 351 I L R 1937 Nag 151, 
Moliram Danajt v Shenu (Do — Suit for declaration of maharhs 
tatan ) 

(1937) AIR 1937 Oudh 973 (377) 168 Ind Cas 593, ChandrxKa Bahhsk 
Sxngh V Bhola Sxngk (Do — Suit for possession of office of shebaxt ) 
(1905) 27 All 513 (516) 1905 All W N 69 2 All D Jour 304 Jadu Nath 
Prasad v Gxrdkar Das (Article 124 or Article 144 ) 

(1915) AIR 1915 Lah 159 (160) 29 Ind Cas 789, ffira v 3It Ghathu 
(Article 125 ) 

(1922) AIR 1932 Lah 93 (100) 2 Lah 5 53 Ind Cas 833 ilt Amxr Begum 
V Jlussatn Fibi (Do ) 

(1910)8 Ind Cas 930 (933) 4 Sind L R 161, iletharam v Retcachand 
(Article 127 ) 


Article 120 
Note 2 



:articlel20 
Note 2 
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(1934) AIR 1934 P 0 103 (112) 148 Ind Cas 795 58 Bom 306 61 Ind 
App 190 {P C), Seer0lar}/ of State v Paraihram iladhao B&o 
(Article 131 ) 

(1915) A IB 1915 All 67 (67) 88 Ind Cas COO, Mohammad Busaxn v 
Mohammadi (Do ) 

(1937) AIR 1937 Mad 303 (307) 173 Ind Cas 307, Chahravan% Pao v 
Venkaladrx Rao (Do — Suit for declaration of rieht to imw>«e 

(1929) • ) 


1 au luowjiice is coverned bj 


iner, Bah 
was Held 


(1916) A IP 


L Jour 124, Brtj 
Pratab Dubey v 


(1924) A 1 1 
Sheo 

(1931) AIR 1931 Oal 493 (495) 134 Ind Cas 75, Rajeshtear Prasad r 

Rajanx Nath (Article 132 ) 

(1904) SI Cal 745 (751), Upendra CAondna Sxngh v Zlohxrx Lai Martoan 
(Do ) 

(1906) 3 Cal L Jour 52 (67, 58), Matara Guvla e Uwo' ®' (Do ) 

(Do) 

»o) 

Mi/m 

u o b* — «» by hi9 

ae!i.eas(.a latlier wbeu the mortgage u binding on tho defendant ) 
(1934) AIR 1934 Jfad I (7) 149 Ind Cas 379 57 Mad 218, Rama Raya 
^ w -I • '• (Article 182) 

(1913) 2 P 46 (P C) Bar/iaiiidru 

P * 

(1897) l&JI lun Kc No 33 page 157, ilt Fatal Nishan v Muhammadjt 
(Do ) 

(lOooi li T t, »♦ ' Soam Lai 

lecation of 


(1 


d Husain 


V*.- o'-'t upon Juimovable property and that therefore it was governed 
by Article 132 and not by Article 120 or by Article 65 ) 

(1938) AIR 1938 Pat 1C (1C) 173 Ind Cas 64 Ramtan AU v Lai Singh 
(Article 132 ) 

(1919) AIR 1919 Lah 12 (13) 1 Lah 60 51 Ind Cas 755, Shadi v Abdur 
Rahman (Article 131 ) 

(1931) AIR 1931 AH 225 (227| 124 Ind Cas 10, M( Basanit Biit v Babif 
lal Poddar (Article 141 ) 

(1015) AIR 1915 Cal 727 (728) 26 Ind Cas 368. Astal Ulhh v. Sadat ullah 
(Article 142 ) 

(1912) 14 Ind '*'• " 

(Do 
of title 
Code, ha 

r V Jahama Bxbi 

• Shana (Article 142 
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In 2tlohamad Itiasat Ah v Ilasin Danu,^ their Lordships of tho 
Pri\y Council observed “Article 120 provides tho period of limita- 
tion of SIX jears for a suit for which no period of limitation is 
provided elsewhere in tho schedule Their Lordships think this 
Article should bo applied, unless it is clear that tho suit is within 
some other Article " Tho function of a residuary Article such as 
this IS to provide for cases which could not bo covered by tho exact 
words used in both the first and tho third columns of the specilio 
Articles In Seeh Kutti v Patumma* Air. Justice Shcshagiri Aiyar 
observed as follows 

"Tho function of the residuary Article is to provide for cases 
which could not bo covered by the exact words used m both 
tho columns of an Article After all. no Legislature and tho 


(1910) 6 lod Cas 811 (812) (All), ilukldbat Stngh v Haran Stngh (Artiels 
141 — Gift by OBG member of )olQt Ilinda family without consent of 
others — Suit by other members for declaration that they are owners 
in possession of entire family property — Gift need not bo set aside — 
Suit is governed by Article 141 and not by Article 91 or Article 120 ) 
(igi8)AI R 1918 Mad 481 (1C8) 41 Mad 124 42 Ind Cas 886, CAidom- 
baranafAa Tkambiran v T^ulfanca Mudaltar (Article 144 ) 
(1915)AIR1915Mad 839 (539) 25 lod Cas C92 VtnhitaTalnam t 7en 
Icafuramiah (Do ) 

(1921) A I R 1921 CaUOS (lOG) 09IadCas91O Earish Chandra Shaba v 
Prannafh Chakrai.arlh% (Do — Suit for declaration of right of publio 
highway and for removal of obstructioo ) 

(1906) S3 Cal 631 (831, 839) 4 Cal I. Jour 162, Bhajahan Saha v Behary 
Lai (Article 144 ) 

(1010) 6 Ind Cas 942 (913) 1910 Pun Re No 3 (Rev) TJar Lai v Oohn 
(Article 144— Suit (or dispossession of the vendee of occupancy rights 
under Section 6 of the Punjab Tenancy Act, when the sale is made 
without the landlord s written consent ) 

(1891) 1891 Pun Re No 56 page 181, Sha% Asa liam v Attar Stngh 
(Article 144 ) 

(1932) AIR 1932 Lah 47 (48) 131 Ind Cas 119 Aldut Rahman v 
Mt Chhajjt (Article 141 ) 

(193C) AIR 193C Oudh IGS (1C9) 160 Ind Cas 920 Uday Bhan Sxngh v 
Sheoambar Sahay (Article 144 — Mortgage with possession — Mort 
gagee s claim for equity of redemption is governed by Article 144 and 
not by Article 120 ) 

(1933) AIR 1933 Bom 2G (29 32) 141 Ind Cas 103, Narayan Baltcant v 
Daitaraya Bamchandra (Article 144 ) 

^luJi’n IVo Inft Cas T2 'Euc'k Tbl, Tulihs 

Ram V 311 Ifuna Kuar (Article 144 ) 

(1891) 8 0 P L R 49 (52), Thahur Behartlaljy v Ramckaran (Article 144 ) 
(1910) 6 led Cas 579 (5S0) S4Mad 74, Syed J7o<mshecn 5ai& v SyedZbrahym 
Sayb (Article 144 ] 

(1907) 6 Cal L Jour 535 (537) Lala Govynd Prasad v Chayrman of Patna 
ZIunyctpality (Article 145 ) 

(1930)AIR1930 Lah 913 (914) 129 Ind Cas 199. Curbahsh Sin^h v 

Kharayty Ram (Do ) 

(1922) A I R 1922 Cal 189 (189, 190) 61 Ind Cas 75, Prasanna Kumar 

Zlandalv Nylambar Zlandal (Article 14S) 

3 (1894) 21 Cal 157 (163) 20 Ind App 155 B & J s No 133 6 Sar 374 17 

Ind Jur 484 (P C) 

4 (1919) A I R 1919 Mad 9"2 (9a3) 40 Mad 1010 43 Ind Cas 31 (F B) (Per 

Seshagtry Ayyar, J ) 

[Sreafso (1918) A I R 1918 Mad 543(551) 41 Ind Cas 531, Dorai 
samp V VatthyUnga ] 


Article 120 
Note 2 
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Article 120 ingenuity of no draftsman can provide m terms against all 

Notes possible contingencies, and that is the reason why residuary 

2 — 3 Articles are inserted in the Limitation Act ” 

3. Starting point. — Time, under this Article, runs from the 
date when the “right to sue” accrues The words “right to sue’ 
mean a right to seek relief, that is, a right to prosecute by law, to 
obtain relief by means of legal procedure/ in other words, a right to 
sue accrues when a cause of action arises ^ In order that there may 
accrue a right to sue, there must, first, have come into existence the 
substantive right asserted m the suit, and secondly, such right must 
have been infringed or threatened to be infringed The right and its 
infringement or threat of infringement constitute the cause of action 
and give rise to a right to sue In Mt Bolo v Mt Kolclan,^ their 
Lordships of the Privy Council observed that “there can be no right 
to sue’ until there is an accrual of the right asserted in the suit and 
its infringement, or at least clear and unequwocal threat to infringe 
that right by the defendant against whom the suit is instituted ' 
See also the undermentioned cases * 

The question as to when a right to sue arises must depend 
largely upon the circumstances of the particular case And the 


Note 3 


1 (1914) AIR 1914 Mad 709 (709) S8 Mad 1064 24 lod Cas 369, Vinkald 

chela Beddtar v CotUclor of Trtehinopoly 

2 (1935) AIR 1935 Bom 213 (215) 160 lad Cas 631 Percy F Pufitr v 

Ardcilnr Sormasjt 

(1902) 20 Bom 597 (599, 600) 4 Bom L R 325, Gopal v Bamchandra 
(1922) AIR 1922 Oudh 100 (111) 65 Ind Cas 452, Md Hamxdullah Khan 
T i!t Fdkhrxjahan Begain 

(1930) AIR 1930 Blad 173 (173) 120 Ind Cas 880 Baiaxayya v Bayanna 
Rao 

8 (1930) AIR 1930 P C 270 (272) 11 Lah 657 57 lad App 325 127 Ind Cas 
737 (P C) 

4 (1931) AIR 1931 P C 9 (12) 8 Rang 615 59 Ind App 1 130 lad Oas 609 
(P C), Annamalax Chetlxar v Muthuharuppan Chettyar 
(1931) AIR 1931 Bom 600 (502) 134 lad Cas 1221, Sadaxhnappa Gang 

appa y Sangappa Ckamtrappa 

(1936) AIR 1936 Pat 323 (332) 15 Pat 161 163 Ind Cas 910 Kanhya hall 
Mxssir y Mt Bxra Bxbx 

(1932) AIR 1932 Mad 589 (591) 137 lod Cas 707, Kandasamy PiUax v 
Munxsamx Mudahar 

6 (191G) AIR 1916 Cal 761 (754) 31 Ind Cas 212 Brojendra Ktshore Boy y 
Bharat Chandra Boy 

(1922) AIR 1922 Cal 8 (10) 65 Ind Cas 8, Joynaraxn Sen Uktl v Srxkanta 


(1931) AIR 1931 Lah 238 (239) 12 Lah 13 131 Ind Oas 298 

y Badhawa (It depends upon particular class of casetowhichA 

120 is sought to he applied } 

(1933) A 1 R 1933 Lah 270 (270) 113 Ind Cas 725 Mohaumad Utnar r 
Mohammad Ibrakxm (Starting point depends on facts on re 
sought m each case ) r- t. v 

(1935) AIR 1935 Bom 213 (216) 156 Ind Cas 531 Perp^ F ^ 

Ardeshxr Hormaijx (The interpretation of the words “Sntt r 

as laid down by the Prfyy Council must depend upon thepartlcuU 
cbss of case to which the Article is sought to be applied In order tnae 
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words 'right to suo must mean tho right to bring the particular suit 
with reference to which tho plea of limitation is raised * 

hero tho right assorted in tho emt itself comes into existence 
within SIX jears of tho date of tho suit, it is obvious that its 
infringement, if anj, must bo withm six jears, and consequently 
no question of limitation will anso’ No quostion of limitation 
also arises where the ^v^ong giving nso to a cause of action is a 
continuing one (seo Notes to Section 23) 

Generally speaking, a hiotoledgt of tho facts giving nso to tho 
cause of action is not necessary to start time running But if the 
nature of the right im|iorts, as a necessary condition knowledge of 
certain facts then the right to sue cannot bo said to arise until tho 
plaintiff has the necessary knowledge* 

The expression ‘ right to suo accrues does not always mean ‘the 
right to suo first accrues In suits such as for partition, administra 
tion and the like which do not neccssanly ariso out of any wrong 
the right to sue accrues day by day so fong as the right to the 
property exists The case may be difTerent whore the suit is based 
on a wrong * 

there may be an lolnegemeot ot threatened infricgemect of tho 
plaiotiS 8 right there need not necessariljr bo a demand and refusal is 
every case ) 

(1933) A^I R 19^ Bom 27G (279 260) 145 Ind Cas 100 Sharadha Peeth 


injunction restmiDing the defeodaote from recovering possession and 
from asserting their claim JTeld that the pUinliil having claimed m 
his own right time commenced to ran from bis lostaUation to the 
ofSee ) 


(1922) AIR 1922 Bom 499 (440) 75 Ind Cas C17 Vtlhal Dhondjx v Suryajx 
Eamehandra (Devasthan lands given to defendants nnder a sanad 
for the services which they render^ to the temple— Defendants ahe 
Dating these lands — Suit by the manager of Devasthan for a declara 
tlon that property was Devasthan property and for possession of 
tho lands — Eeld the cause of action arose within the meaning of 
Article 120 only when the defendant attempted to al enate the lands 
and not by tbe mere grant of the sanad But the Article did not 
apply in the case as plaintiS claimed possession ) 

7 (1914) AIR 1914 Cal 29 (32) 20 Ind Cas 910 BorOamdaf d/iMir v Krxshna 

Sahay (Rent free lands held by BeveDue Court to be hable for rent 

Suit for assessment of fair rent within six pears thereof not barred 
— Cause of action must have arisen only after decree of Revenue 
Court ) 


laragunT r'oi tumut uitt 


Article 120 
Notes 
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Article 120 4. Salt relating to trust and management of trast property. 

Note 4 — This Article will apply to a suit relating to trust property only 

where Section 10 ante does not apply nor any other specific Article 
in the Schedule This Article has been held to apply m the following 
classes of cases — 

Suit for damages 

A suit for damages for breach of trust in the management of the 
trust propertj will be governed by this Article, time running from 
the date of the breach and not from the date o! the loss consequent 
on the breach ^ 

A suit against a tnistee or ox trustee to make good the loss 
sustained by the trust by reason of his omission to collect moneys 
due to the trust would bo governed by this \rticla , if a sole trustee 
of a public trust commits a breach of trust, the loss cannot be made 
good without voluntary action on the trustee a part, until there is a 
new trustee The right to sue m such a case would arise only when 
a now trustee is appointed If there are other trustees who are 
themselves not liable, time will start running immediately the loss 
IS occasioned because they wiU have in themselves the right to sue 
their CO trustees for the Joss occasioned by them II the co trustees 
have also made themselves liable for the breach of trust, the position 
would be the same as id the case of a defaulting sole trustee In tbe 
case ol a private trust, the cestut quo trust would ordinarily have 
tbe right to sue from tbe date of the breach of the trust It will, 
therefore, depend on tbe circumstances when time will begin to run 
Suit to enforce trust 

It was held lo the andermeotionod case,^ following the decision 
in Uttam Chandra Daw v Baj Krtshna Dalalf that a suit to 
enforce a trust would be governed b> this Article In Ckhatra 
Kumart Deii v Mohan Btkram Shah,* it was held by their Iiord 
ships of tbe Privy Council that a suit bj a beneficiary under a trust 
to enforce the trust by compelling the trustee to convoy tbe trust 
properties to him would be governed by this Article 
Suit to enforce right to manage trust •groverty 

In Bahantrao v Puranmal,^ the plaintiff sued to enforce his 
own personal right to mauage an endowment dedicated to religious 
purposes There was no question whether or not tbo prop erty was 

Note 4 

1 (1936) AIR 1936 Bom SO (34) ICO Ind Cas 612, Shmnbat Dinshau) v 

Navrtji Peilonft 

la(1938)AIR 19381Iad853(356) 174 Ind Cas 459 (FB) Subbtah Tkevar v 

Samtappa Mudahar 

2 (1927) AIR 1927 Had 1135 (1186) 101 lad Caa 80 ChxnnakannuPadai/ach* 

V Paramania A/udcJiar 

3 (1920) AIR 1920 Cal 363 (366) 47 Cal 3T7 65 Ind Cas 157 (FB) 

4 (1931) AIR 1931 P C 196 (202) 10 Pat 851 58 Ind App 279 193 Ind Caa 

705 (P C) 

5 (18S4) 6 All 1 (lO) 10 Ind Arp 90 13 Cat L R 39 4 Sar 435 7 Ind Jur 

329 (P Cl 
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being applied to such purposes by tho managor xn possession Tho 
Prtv> Council obscr^ cd as follows 

Tho plamtill is suing onl^ for his onn personal right to 
manage or in some ivaj to control tho management of tho 
endowment Tho consequence is that tho case does not fall 
within Section 10 of tho Limitation Act If it doos not, then 
It must be within ono of tho Articles of tho Schedule Their 
Lordships do not see an) reason to differ from tho High Court 
in thinking that it may fall within Article 123 or Article 145 
(of the Act of 1871), but they desiro to express no opinion 
upon that point, and there is some difBcuIty in ascertaining the 
exact nature of the suit, owing to tho obscurity with which tho 
plamtifT 6 title is stated m the plaint But if it does not fall 
within either of thoso Articles then the cose is caught by the 
general Article 118 (now Article 120), which provides for every 
case that is not previously provided for in the Act 
^ here the members of dovasthanam committee appointed under 
Act 20 of 1863 sued for a declaration that tho suit temple was subject 
to the control of the committee and for an injunction directing the 
defendant to produce for their inspection all the temple properties 
and accounts it was held that the suit was governed by this Article 
and not by Article 131 or Article 144 * See also tho undermentioned 
case ** 

Suit for accounts 

Under the Act of 1877 there was a conflict of opinion as to 
whether a suit for accounts against an express trustee fell within 
Section 10 of that Act ^ It was held in some cases that this Article 
applied to such suits ^ Under the present Act such a suit is expressly 
included in Section 10 and will not be barred * 

A suit for accounts against a person not bolding under an express 
trust bub who renders himself liable in equity to account for a 
particular fund would bo governed by this Article The cause of 


6 (1917) AIR 1917 Mad 407 (407) 35 lod Cas 616 Suldoltnya Swamulu v 

Btunaebandra Charlu 

6a(1918) AIR 1918 Lab S3C (328) 1918 Pan Ro No 11 41 Ind Cas 636 

Bahag Hal v BTiagtean Das (Suit for declaration of plamtiQ s right 
to maaage Dbarmasala ) 

7 Ste Note 23 to Section 10 anf* 

8 (1920) AIR 1920 Cal S5S (560) 57 Ind Cas 805 Dlianpaf Stngh v ilohesh 

Nath Tricari 

(1680) 6 Cal 910 (914) 6 Cal L R 195 Saroda Pershad Challopadhya v 

Brojo Nath Bhuttaeharju 

9 See Note 23 to Section 10 ante 

10 (1931) AIR 1931 POO (12) 6 Rang 615 53 Ind App 1 130 Ind Cas 

609 (PC) AnnamaljuChettusr r Hutkuhamppan Cheltxar 


(1886) 10 Bom 212 (240 218) Sliopurjt Aatrroji Poclinjt v Bhihaijt 


Article 120 
Note 4 
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Article 120 actiCn for such a suit would arise when an account is demanded and 
Note 9 refused 

Smt hy or against an executor or administrator 
A suit by an executor for recovery of monies due to him from the 
estate or against an executor for accounts or against an executor 
or administrator to recover monies misappropriated by bim^* will be 
governed by this Article In the last case the cause of action will 
arise on the termination of the administration and not on the date 
of the misappropriation 

iSnif by trustee for monies due to him 
Where the legal representatives of a deceased shebait brought 
a suit to recover the amounts which the shehait was compelled 
to spend out of his private funds in protecting the dehutter estate 
and performing his obligations as shebait, it was held bj the Privy 
Council that the period of limitation for the suit was six jears from 
the death of the shebait ** See also the undermentioned cases*^ to 
the same effect 

Suit impeaching alienation of trust property 
A suit for declaration that an alienation of trust property is invalid 
is not one for recovery of possession and would be governed not by 
Article 134, but by this Article A suit for ejectment against the 


11 

12 

13 

14 

15 

16 

17 


18 


(1935) AIR 1935 Cal 611 (518) 62 Csl 120 157 lod Caa 936 In St 

EUta Marlm (Person dealiog with fund as executor — Suit agaiost 
lot arceoants ) 

(1885) 7 All 25 (29) 1884 All W N 219 Muhammad ffa6t6«llah Ehan v 
Sa/dar Humin Khan (Suit for possession oi his share of the pro 
perty and for an account and for the profits ) 

(1924) A I B 1924 All 884 (887) 47 A» 17 84 Ind Css 631 Behan Lai t 
S/ iivnaram 


(1931) AIR 1931 P C 9 (12) 8 Rang 645 58 Ind App 1 130 Ind Cas 609 
(P C) ^nnamals ChetlHr ▼ itulhuharuppan Chettxer 
(1916) AIR 1916 ’Mad 720 (723) 28 Ind Cas 221 89 Mad 365 Chtdama 
6ara Mudahar v Krtshnasamy Pillas 
(1909) 1 Ind Cas 289 (302) (Cal) Baroda Prosad Banerjt v Gajendra Nath 
(1910) 6 Ind Cas 832 (833) (Mad) Nagarathnammal v Namasxvayya Mudah 
(1910) 6 Ind Oas 832 (833) (Mad) Nagarathnammal 7 NamasivayyaMudah 
(1910) 6 Ind Cas 404 (405) 37 Cal 229 37 Ind App 27 (P C) Peary Mohan 
V Norendra Nalh 

(1916) AIR 1916 Mad 67 <59 60) 38 Mad 260 28 Ind Cas 290 Eatiba 

Mavulvtjar Saran Bxvt Saila Ammal (37 Oal 229 (PC) , 

Cause of action will arise when he ceases to be trustee — It doub u 
if cause of action will arise when he gnes up poesession ) 

(1901) 5 Cal WN 273(277) Baja Peary Mohan Mukerjee v Narandra 
Knihna Mukerjee (Do ) 

(1914) AIR 1914 Mad 703 (710) 24 Ind Cas 309 38 Mad 1004 Prasanna 
Vtnkalaehala t Collector of Tnchxnopoly , 

(1923) A I R 1923 Pat 476 (479) 2 Pat 391 74 Ind Cas 403 Muhamnaa 

Fahmulv lagatBallabGhosk (Waqf property— Wrongful aheoatlon 

by mutwalll of such property — - Beneficiary in such pro^rty bring ng 
a declaratory *uit that the ahenation Is void— Such a suit is govern 
by Article 120 ) 
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mortgagees ot properties dedicatee} to an ondoTrment on the ground 
that such mortgage was inralid is govotned hj this Article Such a 
suit IS not one for possession Sco also tho undermentioned case 
Suit for rceoiery of trust property 

A suit b} a trustee against tho legal roprcsentatiros of his co 
trustee for rccoTor> of trust property consisting of a sum of money 
would bo governed by this Article ** A suit for the recovery of certain 
Government Promissorj Notes convoked on an invalid trust would 
also be governed by this Article The cause of action for the latter 
suit would arise on the convoy anco and not when the trustee refuses 
to re convey tho property A suit bj a trustee to recover from a 
former trustee a certain sum of mone> which ho had taken from the 
temple funds would he governed b> this Article and not b> Section 
10 or Article 61 ** 

See also the undermentioned case 

5. Suit for pro<emption< — A suit for pro emption not falling 
withm Article 10 ante would bo governed by this Article Sea 
genorall} the Notes to Article 10 and the undermentioned cases ^ 

6. Claim 8nlt4— 'A claim suit, not governed by Article 11 or 
Article 13, may be governed by this Article* A claim by the 

19 (1936) AIR 193G Lab 784 (765) 1C5 Ind Cas i8, DwerU Das v Rtl/ti 
Bern 

(1919) AIR 1910 Idh 12(12) 61IndCas75S 1 Lab CC Shod) v Abdur 
Bakman 


• -ja Datta v Ekadahxa 

, by maosget of Hindu 

Tamnadas Cordon Dai 

21 (189G) 20 Bom 611 (516) CowsajtN Pochkkanawalla x B D Setna 

22 (1934) AIR 1931 Mad 642 (543) 152 Ind Cas 345 Emlmo Kudxa v Sr\ 

Venhatramana Temple 

23 (1910) 7 Ind Cas 475 (476) 33 Cal 234 RaL Pnnda t ladu ilony Santra 

(Suit to remove idols ) 

Hole 5 

1 (1903) 7 Oudh Cas 1 (3) Dahp S%ngh v Skeo ifandan 

(1936) AIR 1936 Lab 603 (504) 164 Ind Cas 306 Johan Khan v Ditto 
(Where one pro emptor files a nut against another claiming that he 
has a superior nght ot pre emption and that a decree obtained by 
such other pre emptor is based on fraud it is Article 120 that is 
applicable ) 

(1907) 1907 Pun Re No 30 page 121 1903 Pun L R No 19 1907 Pun W 

R No 145 Bahadur v Alia 

(1891) 1891 Pun Re No 37 page 105 iTamar ud dm r BhaXiavar (Where 


Note 6 

1 (1921) A I R 1921 Mad 1C3 (167) 41 Mad 902 "0 Ind Cas 439 (F B), 
Arunachalam Chetti v Pmasamt Serrai 


Article 120 
Notes 
4-6 
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Article 120 action for such a suit would arise when an account is demanded and 
Note 4 refused 

Suit by or against an executor or administrator 
A suit by an executor for recovery of monies due to him from the 
estate,** or against an executor for accounts ** or against an executor 
or administrator to recover monies misappropriated by him** will be 
governed by this Article In the last case the cause of action will 
arise on the termination of the administration and not on the date 
of the misappropriation 

Suit by trustee for monies due to him 
"Where the legal representatives of a deceased shebait brought 
a suit to recover the amounts which the shebait was compelled 
to spend out of his private funds in protecting the debutter estate 
and performing bis obligations as shebait, it was held by the Privy 
Council that the period of limitation for the suit was six 5 ears from 
the death of the shebait *® See also the undermentioned cases** to 
the same effect 

Suit impeaching alienation of trust property 
A suit for declaration that an alienation of trust property is invalid 
IS not one for recovery of possession and would be governed, not by 
Article 134, but by this Article ** A suit for ejectment against the 


11 

13 

13 

14 

15 

16 

17 


18 


(1935) AIR 1935 Cal 611 (513) 63 Cal 120 157 Ind Caa 933 In 

Elxict Martin (Person dealing srith fund as executor — Suit againat 
{or accounts ) 

(1885) 7 All 35 (29) 1884 All W N 219 Muhammad Khan v 

Safdar Hussatn Khan (Suit for posaesston ol his share of the prc 
pertf and for an acconnt and for the profits ) 

(1934) AIR 1934 A11884 (887) 47 All 17 84 Ind Cas 631 Eehari Lai ▼ 
SAivnorain 

(1931) AIR 1931 PC 9(13) 8 Rang 645 68 Ind App 1 130 Ind Cas 609 

(P C), AnMmaU Cheltter v, Mulhuharuppan Chettier 
(1916) AIR 1916 Mad 720 (723) 28 lad Oas 221 39 Mad 365 Chxdama 
hara Mudahar y Krxshnasamy Ptifat 
(1909) 1 Ind Cas 289 (302) (Cal) Baroda Prasad Banerjx t Gajendra Kath 
(1910) 5 Ind Cas 832 (833) (Mad) Magaraihnammal v Kamasxiayya MuiaU 
(1910) 5 Ind Cas 832 (833) (Mad) Naqaralhnammal v KamamayyaMudah 
(1910) 5 Ind Cas 404 (405) 37 Cal 229 37 Ind App 27 (P 0) Ptary Mohan 


y Norendra Nath 

(1916) AIR 1916 Mad 87 (59 60) 38 Mad 260 28 Ind Cas 290 

MavulvxjaT Saran B%m Saxta Ammal (37 Cal 229 (PC) Fo ow 
Cause of action will arise when ha ceases to be trustee— It is “OU 
if cause of action will ansa when he gxies up possession ) 

(1901) 5 Cal WN 273 (277) Baja Peary Mohan MuTcerjee v NarandrS 
Krxshna Muherjee (Do ) 

(1914) A IE 1914 Mad708(710) 24 lad Oas 369 38 Mad 1061 Prasanna 
Venhaiachala y Collector of Trxehxnopoly , 

(1923) AIR 1923 Pat 475 (479) 2 Pat 391 74 Ind Cas 403 Muhammaa 

Fahxmuly JagatBattahGhosh (Waqf property-WrongfulaUenattou 

by mutwftlli of such property — Beneficiary in such property ri g 
a declaratory suit that the alienation is void— Such a suit is gore 
by Article 120 ) 



SUIT FOR WHICH ^0 PERIOD IS PROVIDED ELSEWHERE 1G43 


mortgagees of properties dedicated to an endowment on the ground 
that such mortgage was invalid is goAorncd bj this Article Such a 
suit IS not one for possession ** See also tho undermentioned case 
Suit for recoiery of trust property 

A suit b> a trustee against the legal reprcscntatues of his co 
trustee for recover} of trust pro|icrt> consisting of a sum of money 
would be governed by this Article ** A suit for the recovery of certain 
Government Promissorj Notes convejed on an invalid trust would 
also be governed by this Article Tho cause of action for the latter 
suit would arise on tho conveyance and not when tho trustee refuses 
to re convey tho property A suit by a trustee to recover from a 
former trustee a certain sum of money which he had taken from the 
temple funds would be go\ erncd by this Article and not by Section 
10 or Article 61 ** 

See also the undermentioned case ** 

5. Suit foP pre-emption. — A suit for pro emption not falling 
within Article 10 ante would bo governed by this Article See 
generally the Notes to Article 10 and the undermentioned cases ^ 

6. Claim suit. — A claim suit not governed by Article 11 or 
Article 13 may be governed by this Article* A claim by the 

19 (1938) A I B 1936 Lah 784 (762) ICS lad Cu 48 . Luarka Dat v Itxtht 
Bam 

(1919) A I R 1919 Lab 13 (12) 81IoaCas755 1 Lab CC v Abdur 
Bahman 

(1899) 1899 Pon Be Ko 8 p il ^aratn v I$kar Singh (Suit by a 
person interested in an endowed propertyfor dispossession of an assign 
of the last manager is not a suit (or possession ) 

(1904) 1901PunBeNo 9 p 43 ISOSPunLRKo 45, Asa RuntT Furos Rum 
• ’ *■ * "* ja Z>a»a v Ekadahia 

• by manager of Hindu 

. Tamnadas Gordan Das 

21 (189G) 20 Bom 611 (516) Cotesaji N Pochkhanaicalla y B D Setna 

22 (1934) AIR 1934 3Iad 542 (643) 152 Ind Cas 345 ATnshna Eudia v Sr» 

Venkatramana Temple 

23 (1910) 7 Ind Cas 475 (47G) 83 Cal 234 Bah Panda v Jadu ilony Santra 

(Suit to remove Idols ) 

Note 5 

1 (1903) 7 Oudb Cas 1 (3) Bohp Singh v Shea Nandan 

(1936) AIR 1936 Lab 503 (504) 164 lod Cas 366 Jahan Ehan v Ditto 

(Where one pre emptor files a sojt against another claiming that he 
has a superior nght of pre emption and that a decree obtained by 
such other pre emptor is based on fraud it is Article 120 that is 
applicable ) 

(1907) 1907 pun Re No 30 page 121 1903 Pun L R No 19 1907 Pun W 
R No 145 Bahadur v Aha 

(1894) 1894 Pun Re No 37 page 105 ATantar «A dm v Bhaktavar (Where 


Note 6 

1 (1921) A I R 1921 Mad 163 (167) 44 Uad 9(H 70 Ind Cas 439 (F B). 
ArunaeJ alam Chetti v Pmasami Berras 


Article 120 
Notes 
4-6 




Article 120 
Kotes 
6-8 


1644 SUIT FOR WHICH NO PERIOD IS PROVIDED ELSEWHERE 

Official Eeceiver after attachment before judgment of the insolvent's 
property is not one Tincler Order 21 Rules 60, 61 or 63 of the Civil 
Procedure Code A suit by the Official Eeceiver to set aside an order 
against him on such claim is not governed by Article 11 or Article 
13, but IS governed by this Article ® 

7. Suit to set aside sale for arrears of public demand.— 
A suit to set aside a sale for arrears of public demand would be 
governed by Article 12 wheio the sale is not void, but would bo 
governed by this Article if it is void ' 

8. * Suit questioning official act or order.— Article 14 provides 
for suits to sci aside any act or order of an officer of Government in 
his official capacity It has been seen m the Notes to that Article that 
where it is not necessary for the plaintiff to set aside an act or order 
as, for example, where the act or order does not affect his rights or 
where it is a nullity, that Article does not opply Therefore, a suit m 
which the validity of an act or order of an officer of Government 
IS questioned would not be governed by Article 14, but would be 
governed by this Article if the case does not fall under any other 
epeoiffc Article Where a private owner of property claims that be is 
entitled to a particuler properly and the Government through its 
officers assert a claim thereto and the plaintiff sues for a declaration 
of his title to such property, the suit cannot be considered to be one 
falling under Article 14 by reason of the existence of the assertion 
of title by the officers of the Government The case would fall within 
this Article ^ Where the plaintiff sued for a declaration that the 
defendants were not permanent tenants of a field and the order of 
the Kevenus Officer that the defendants were such tenants was 
incorrect, it was held that the order was one which the plaintiff was 
not bound to set aside, that therefore Article 14 did not apply aod 
that the case fell witbm this Article * D held occupancy lands on 
the borders oi a certain creek In 1911, alleging that th e land 

(1883) 13 Cal L R 189 (141) Brojo ilohun Bhutta y Badh^ha Prosunnoo 
Chund/f' 

(19312) AIR 1932 Lah 516 (518) 138 Ind Cas 412, Joj»ri Lai v Tara 
Chand 

(1933) AIR 1933 Lah 449 (450) 144 Ind Cas 878, Qastw AU v Kolyandai 

(1934) AIR 1934 Pat 680 (531) 153 Ind Cas 397, lilt Babbal Kumarei 
Jayaihwahn t Afulchand ITaru-nn 
See also Note 19 to Atticle 11, ante 

2 (1922) AIR 1922 Mad 189 (191) 45 Had 70 69 Ind Cas 326, O^nal 

Beeetter, South ilalabar y FecrorajTianan Pattar 

Note 7 

1 (1907) 34 Cal 211 (244) 5 Cal I, Jour 355, Sham Lai Randal v Nilmoni 
Das 

(1907) 6 Cal L Jour 686 (686) Soofain Snh« v Lala Badrs ITaravt 

(1897) 1 Cal W N 616 (517) Soroda Charan. y Hula Hoftun 

Note 8 

1 (1927) AIR 1937 Nag 10 (12) 23 Nag L R 147 93 Ind Cas 22, Secretary 

of Stale 'e Bagmat Ktehandayal 

2 (1027) AIR 1927 Nag 169 (IGOl 100 Ind Cas 4, Bala v Oirdhar 
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in dispute was alluvial, ho applied to tlio Collector under Section 
G3 ol the Bombaj Land Bo^enuo Code, 1874 for grant of the 
occupanoj of the land to him The Collector held that the land 
was not alluvial and disiwsed of tho samo to another person under 
Section 37 of that Code D thereupon filed a suit for a declaration 
that tho order was null and void It was hold that the plaintiff was 
not bound to set aside tho said order, that ho could ignore it, and 
that consequontlj this Article and not Article 14 applied to the case * 
See also Notes to Article 14 ante 

9. Suit for compensation for land acqnlred. — A suit for 
comiiensation for land acquired b> Govemment where such 
compensation was not dclermtned, is not governed by Article 17, 
but is governed bj this Article * 

A suit for damages against the Collector for refusing to make an 
award for compensation on acquisition of land is not governed by 
Article 18. but is governed b> tins Article * 

This Article applies also to a suit to recover from the Government 
compensation under the Land Acquisition (Minos) Act, 1885* and to 
a suit by a mortgagor against the usufructuary mortgagee claiming 
a share of the compensation awarded under the Land Acquisition 
Act* 

10 Suit for lojunctlon. — A suit (or injunction which is not 
governed by an} of the specific Articles, such as Article 82 or 
Article 41, would be governed by this Article * 

3 (1931) AIR 1931 Bom 360 (370) 55 Bom 447 134Tad Cas 710 Damodar 
Karayan v Secretary of State 

iSee alu (1601) 16 Bom 455 (4CS) Sdmati(a« B«chorr>;& 2 t v Secretary 
of State 1 

Note 9 

1 (1007) 31 Cal 4"0 (48") 11 Cal W N 35C 5 Cal L Jour GC9 Maharajah Sir 

liamesitar Singh v Secretary of State 

2 (1904) 27 Mad 535 (538) 14 Mad L Joar 173 Mantharavadi VenKayya t 

Secretary of State 

3 (1030) A I R 193C Pat 513 (518) lG4IndCas8CO 15 Pat 610 Seeretary o/ 

State V Lodna Colliery Co Ltd 

4 (19W) AIR 1919 Oadti 26 (26) 22 OudU Cas 842 54 Ind Cas 535 LadU 

Prasad t A uamuddin Kl an (Snit by mortgagor agaiast mortgagee 
claimmg ebsrc ot compensation awarded under Land Acquisition Act 
IS governed by Article 120 and not by Article 62 ) 

Note 10 

1 (1890) 13 Iliad 445 (44C) Kanahasabai t JITu^tu 

(1923) AIR 1023 All 452 (453) 76 Ind Cas 585 Ml Kohla Kvnirar t 

XaliartTTial (W here a person put up beams against the wall of another 
more than six years before suit h smt for removal of the beams is 
barred ) 

(1904) 25 All 391 (393) 1904 All W N 69 It atiran v Babulal (Suit to 

restrain the lesvie from interfering with the lessor s right under a 
covenant in the lease to enter upon the land demised aud to cut and 
take away certain trees ) 

(1921) AIR 1921 Lah 242 (243) GO Ind Cas 20 Lai Singh v Ihra Singh 
(Suit for a perpetual lojunelioB directing the defendant to remove cer 
tain thatched sheds and to rc«tore the conrtvard in front of the plain 
tifl s house to its original condition would be governed bv thisArticle ) 


Article 420 
Notes 
8-10 
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Article 120 
Note 10 


Illustrative cases 

1 Where a co proprietor of land diverts the land to a purpose 
other than one for which it is set apart and such diversion 
amounts to ouster of the plaintiff, a suit by the latter for an 
injunction restraining the defendant from so diverting the land 
would be governed not by Article 32 but by this Article “ 

2 A suit for an injunction directing defendants to remove certain 
constructions erected by the latter on common land,® or a suit 
for removal of an encroachment on reserved land * or a suit by 
a zamindar for removal of a structure put up by a mortgagee of 
occupancy holding withoat the zammdar s consent ® or a suit 
by a zammdar for removal of trees planted on waste land by 
a person having no such right,® or a suit to remove buildings 
erected on a graveyard/ will be governed by this Article 

3 A suit for the removal of encroachment on public way and for 
ousting the defendant from the portion so encroached upon 
would be governed by this Article ® As to whether the cause of 
action for such a suit is a continuing wrong within the meaning 
of Section 23 see Note 13 to Section 23 

4 A suit for injunction directing the defendant to close certain 
windows which bad been opened by him m a party wall 
belonging to the plaintiff and the defendant is one governed 


(1895) 1895 Bom P J 257, Vtrtnu Laxman v Govtnd Zfahadev 
(1919) AIR 1919 Oaih 393 (893) 52 lod Cas 858 Badal v Nagtshicar 

Bakhsh S*ngh (A suit by th« landlord for the removal of trees wrong 
fully planted by a person is governed by Article 120<-.The sQit must be 
coodned to trees pboted within six years imjned ately preceding its 
institut on ) 

(1914) AIR 1914 All 631 (532) 25 Ind Cas 185 Sheo Prasad v Mangar 

]ifanhar (Where defendants opened a door in their wall and used 
that (or trespassing on plafotiQ s land it was htld that each act of 
entry constitated a fresh canse of actios ) 

2 (1933) AIR 1933 Lih '05 (709) « Lah 267 145 lad Cas 553 (F B) Mas 

tan Singh v Santa Stngh 

3 (1934) AIR 1934 Lah 701 (703) 156 Ind Cas 358 Qarum v Dev.a Stngh 


six years ) 

4 (1912) 13 Ind Cas 661 (662) (Lah) Ganda Stngh v Nathu Bam 

5 (1911) 12 Ind Cas 108 (lOS) (All) Lack Ram v Jangt Bat (If Article S'’ does 

not apply then Article 1^ would apply ) 

(19'’1) A I R 1924 All 814 (814) 78 Ind Cas 819 Ptjart Ball v Bed Bam 

6 (1888) 10 All 634 (635) 1883 All W N 257 Vushraf Ah v J/hkharSus- 

7 (1933) AIR 1933 Lah 254 (255) Mohammad Din v Mohammad Dtn 

8 (191'’) 15 Ind Cas 285 (286) 1912 Pun Ro No 124 Achar Stngh v Badh^a 
(1923) AIR 19'’8 Lab 792 (792) 110 Ind Cas 617 Ourdit Stngh v Hart 

Stngh 

(J928)AIB19a3Lab'94(795) 112 Ind Cas 331 Mian Ptrtht v Hansraj 
[See also (1937) A I B 1937 Lah 94 (94) 171 Ind Cas 609 Vther 

Chand ▼ Sam Caman ] 
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by this Article and time will rnn from the opening of such 
windows* 

5 A suit to restrain defendant from infringing a trade mark will 
bo governed b> this Article and the cause of action would arise 
on each infringement of the trade mark until the trade mark 
has become publtei juris 

6 A suit for an injunction restraining defendant from discharging 
rain water on to the roof of the plaintiff s shop through a 
parnala is goicrned bj this Article The right to sue would 
arise on each occasion when the defendant discharges water 
through the parnafa on to the plaintiff’s shop and the plaintiff 
is entitled to rclj upon the last occasion when this was done as 
the starting point of limitation ** 

7 The defendant who was a tenant of a house hmlt his own house 
on the adjoining land and constructed a staircase supported by a 
pillar driven into the land belonging to the house of which ho 
was the tenant In 1905 the plaintiff took a permanent lease 
of the latter house and in 1912 he asked the defendant to 
pull down the staircase The latter refused and the plaintiff 
then brought a suit for a mandator) injunction directing the 
defendant to remove the staircase It was held that this Article 
would apply It was not definitely stated as to when exactl) 
the cause of action for the suit arose, but their Lordships seem 
inclined to the view that it arose when the defendant s tenancy 
terminated ” 

11. Sait fop declaration of right as to property attached 
under the Criminal Procedure Code. Where property is 
attached under the Criminal Procedure Code, a suit by a party 
affected by the attachment to establish bis right to the property 
13 governed by this Article^ 


9 (1925^ AIR 1925 Bom S73 (874) 49 Bom 586 87 lod Cas 977, rf?iam&;iav 
Samruddtn v Bahtmbkai Usman Bhat 

10 (1903) 2 Low Bar Rul 113 (114), Aga Vahmoed t Eduard PelUer (Article 

40 or Article SC does not applj ) 

11 (1920) AIR 1920 Lab J95 (19G) 5C Ind Cas 1003 tfur iluhamtnad v. 

GaurxshanJkar 

(1929) AIR 1929 Lab SS (69) 109 Ind Cas 633 Haru Rant v Ealtana 

Earn (Suit for injunctioo for remoral of a famala is goremed for 
purposes of limitation br Article 120, but the cause of action is con 
tmuing and arises from day to day ) 

12 (1918) AIR 1918 Bom 178 (179 180) 42 Bom 333 45 Ind Cas 592 liars 

Ram V Sh\xha\as 

Note 11 

1 (1903) 2G Mad 410(410), Raja o/rrnlptajnrtv /salapaflt Subbyih 

(1933) AIR 1933 Bat 224 (233) 12 Pat 261 149 Ind Cas 561, JuraKan t 
RamsarHb Rtn^h (Order passed under Seetion 146 } 

(1925) AIR 1925 Nag 230 (230) 20 Jfag L R 195 85 Ind Cas 631, 

TeXnalh v Rahia 

(1930) AIR 1030 Oudh SS" (395) 164 Ind Cas 118 12 Luck 371, Partab 

Bahadur Sinjb T Jagatjd S\ng\ 


Article 120 
Notes 
10-11 
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Article 120 
Kotes 
11—12 


As to whether the o^er of attachment is a continuing 
so as to start limitation running every moment of the time 
which the attachment continues, see Notes 2, 4 and 17 to 
23, ante 

12. Suit for possession of moveable property. — 

possession of moveable property will, when it is not f 
any other specific Article, fall under this Article Thus, 
declaration that the plaintiff is entitled to an eight anna 
certain moveable property and for recovery of possession tu 
from the defendant who wrongfully withholds the same,^ or a su 
for a share of money inherited from a particular person,* or a suit by 
one of the heirs of a deceased Muhammadan to recover his share of 
the inheritance from his co heirs,* or a suit for partition of cash and 
moveables,* is governed by this Article See also the undermentioned 
cases ® 


Note 12 

1 (1933) AIR 1933 Cal 253 (257) 143 Ind Cas 402, Stcarnamoyet Daei r 

Trobodk Chandra 

(1917) A I R 1317 Lab 181 (182) 40 Ind Cas 874 1917 Pun Ra No 92 
Mahomed Ilamtd Vllah Khan \ Muhammad Majtd Khan (Aitida 
62 or AtUcIa 49 docs oot govern suit for sb&re of the ca$h forming part 
tba estate to be divided t«tweeu co beirs ) 

2 (1917) AIR 1917 Mad 244 (246) 33 Ind Cas 83, Abdul Pahmati v Pathwn 

mal Ditt 

8 (1916) AIR 1916 Mad 1207 (1210) 29 led Cas 275, Marxan Beenammal v 
^a<f«r iftra Sahtb Taragan 

(1903) 7 Cal W N 155 (157) Pogran Bi6i v Lahhu Khan Bepari 

Jur 4S4 B & J 


Uajee Bapu v 
share of wife s 

property ) 

(1897) 19 All 169 (170) 1897 All W N 34 U7nardarat Al\ Khan v Wilayat 
Alt Khan (Article 123 does not apply ) 

4 (1922) A I R 1932 All 525 (525) 64 Ind Caa 974 44 All 244 Bashtrunntssa 

Btbt V Abdur Rahman 

(1920) AIR 1920 Sind 92 (93) 14 Sind L R 137 63 lad Oas 685 Ramdas 
V Ajhud a Das (Suit by a person claimiag as heir of a deceased 
person for a sbaro of his property is governed by Article 120 and not 
by Articles 49 and 123 ) 

5 (1914) A I R 1914 Lab 161 (161) 21 Ind Cas 919 1914 Pun Re No 84 /ofi 

Parshad v Sant Lai (Suit for recovery of share of moveables on 
death of vridow of brother ) 

(1918) A I R 1918 Pat 548 (551) 46 Ind Cis G27 Radha KiShan v Nau 
ratan Lai (Mortgaged property sold in execution of decree— Suit to 
recover sale proceeds of the property — Suit is one to recover moveable 
property — Articlee 132 and 144 do not apply ) 

(1908) 10 Rom LR 210 (229 230) Grtnpafrao v rnnianrco (Where inimov 
able property is converted into money, the money becomes mo\ eable 
property ) 

(1915) AIR 1915 Mad 639 (539) 25 Ind Cas 092 1 enhaiaratnai i v yen 
halaramtah 

(1922) A IB 1922Cal 821(328) 49Cal 45 64 Ind Cas 9S0 PrnwnWu A 


Rose V Rliuban Mohan Bose 
[See (1928) AIR 19^8 Cal 670 (674) 
Aurabtndo Nath Tagore v 
Article 120 will apply )] 


65 Cal 903 112 Ind Cas 49C, 
Mmoroma Debt (Article 49 of 
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Whero ft Hindu family became dmdod in status and some 
members sued the others for their share of moveable properfcj, out 
■standings and collections mado by the various members in respect 
of the properties, it was hold that this Article applied to the caso 
and that time ran from the demand of the share by the plaintiH and 
the refusal bj the defendant to give such share ^ The cause of action 
for a reversioner for the recovery of moveable property after the 
death of the Hindu widow, arises on tho date of her death ^ 

13. Suit to recoTep deposit. — Asmt for money deposited under 
an agreement that it shall bo payable on demand is specifically 
provided for by Article GO, ante A suit to recover tho deposit not 
falling under Article 60 would be governed by this Article Thus 
a deposit as security for the duo performance of a certain act is not 
•one payable on demand A suit to recover such a deposit would 
be governed by this Article * See for a fuller discussion Note 7 to 
•Article 60 The right to sue to recover a do|)Osit made as a security 
for the due performance of tho duties of an office would accrue, not 
'from the date of dismissal of the plaintiff from the office, but from 
the date when the account of chafes due against the deposit is made 
and sent in to him * 

14. Suit for money due by defendant for money received by 
him. — A suit for money duo by defendant for moneys received by 
him for the plaintiff s use is specifically provided for m Article 62 
A suit for monev paid to the defendant upon an existing consi 
deration which afterwards fails is also specifically provided for by 
Article 97 Where defendant has received money which lie is bound 
to pay to the plamtiCf and the case is not covered by the specific 
Articles 62 or 97 or by any other Article, this Article will apply to 
a suit to recover such amount The following are illustrative cases m 
which this Article has been held to apply — 

1 The surplus proceeds of a rent sale were taken a creditor, 
but tho sale having been set aside subsequently the zamindar, 
at whose instance the rent sale was held, was made to pay 
back tho whole amount to the purchaser at the rent sale The 
zamindar then sued the creditor for refund of the amount taken 
by him It was held that Article G2 did not apply but only this 
Article * 

C (1922) AIR 1922 Mad 150 (157) 71 led Cas 177 45 Mad C13 (P B) Ffru 
kolfi V r^rttlola 

7 (1699) 23 Bom 725 (78G) 1 Bam L R COT 26 Ind App 71 3 Cal W N C21 
7 Sar 513 (P C) Rrtnehordas v Parvatt Bat 

(1922)AlB 1922CaI321 (32S) Cl lod Cas SsO 19 Cal 15 PramalM 
Bose V Bhuban Uohan Bose 

Note 13 

1 (1830) 12 Cal 113 (115) I7|wn<Jra Lai Ifttfcopadftpa ▼ Collector oJIia}shahi/e 

(1910) 8 lad Cas 370(371) IS Oudh Cas 2^6, Sakhawat Alt v Baldeo Sahai 

2 (leSC) 12 Cal 113 (115), tTpmdra Lai J/ttlaporfAsa V Celtecior of Bajshahye 

Note 14 

1 (1928) AIR 1928 Cal 290 (297) 110 led Cas 49, Sh\ba Koomarte Deby t. 

Dll lit Cala Last 


Article 120 
Notes 
12—14 


Lim 101 
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Article 120 
Note a 


2 wl, a Hindu widow, granted a muTcarrari Ieas>e to X ol certain 
mouzas The mott 2 os were taken up by Government who 
deposited the compensation money in the Collectorato ^ then 
died and X drew out the money trom the Collectorate The 
reversioners thereafter sued X for the amount taken by him 
and it was held that the suit was governed by this Article and 
not by Article 62 or any other Article * 

3 'Plaintiff sued for specific performance of a contract of mortgage 
with possession The defendant filed a cross suit for possession 
of the land (the mortgage being oral) The plaintiff s suit was 
dismissed and the defendant's suit decreed on the ground that 
an oral mortgage was invalid The plaintiff then sued the 
defendant for the refund of the money advanced on the 
mortgage It was held that this Article and not Article 97 
applied to the case * 

4 A decree holder executed the decree against the judgment- 
debtor without giving credit to the amounts received by bim 
from the defendant and the defendant's house was sold The 
decree-holder realized amounts far more than were due to him 
It was held that a suit by the judgment debtor for refund of 
the excess realized by the decree bolder was governed net by 
Article 97 but by this Article * 

5 The defendant was wrongly paid by order of Court a sum of 
money legally belonging to the plaintiff In a suit by the 
plaintiff for a refund of the sum so paid it was held that this 
Article and not Article 29 applied to the case ^ 

6 A debt due to a judgment debtor was attached by his decree 

holder and when the debtor paid the money into Court it was 
paid out to the attaching cr^itor A third person who claimed 
to bo an assignee of the debt before its attachment by the 
decree holder sued the latter for recovery of the money It was 
held that this Article or Article 62 applied to the case 

2 {1880} 5 Cal 597 (601) 5 Cal L R 45 Nund Lai Bose V Meer Aboo ilabom 
med 

(See also iIS92) X5 SCad SSZfSSSf .S^rtsAnanv J^eraeAan J 
S (1925) AIR 1925 Bang 373 (374) 92 Ind Cas 736 Jlfoanj Po Ktn v 

JTflttn!; Po Ok [A advanced money to B — B purported to hand over 
a piece o( land to v4— The agreement between them was that if ^ 
failed to repay the eaid sum within three years the land would w 
conveyed to A — The agreement was oral — D failed to ^ 

brought a suit lor specific performance of the agreement--^ h*eu 
a cross suit in vrhicb he claimed the possession of _th 0 ^ 


4 (1933) AIR 1933 Lah 112 (U2) 140 Ind Cas 472 Karam Llaki v Bars 
Pam 

6 (18SS) 11 Mad 345 (355), HupaHat V ^dutmulam 
(1917) AIR 1917 All 276 (278 279) 39 Ind Cas 632 39 AU 

Pam Karam v Bnj Banlsy Lai . 

6a (1914) A I R 1914 Mad 126 (123) 22 Ind Cas 870 38 'Mad 972 (F W, 
Fsllammal v Ay^ppa Natcfe 
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Article 120 
Note ii 


See also Notes 2G and 45 infra, and the following cases * 


G (1912) 


(1917) AIR 1917 Mad 948 (948) 40 Mad 291 32 Ind Cas 890. Subba Rao 

V lUtma Ilao (Suit hy co-aharer for ahata of profits received by 
defendant — Article 120 governs suit ) 

(1900) 27 Cal 180 (184) ^amala Canf Sen v Abul Darlsart (Sale of mort 
gaged property for arrears of Government revenue— Suit to recover 
mortgage amount from surplus sale proceeds — Article 182 will apply, 
if not Article 120 ) 

(1890) 13 Mad 437 (441, 442), Uarayana v Narayana (Suit for restitution 
not falling within Section 144. Civil Procedure Code ) 

(1935) AIR 1935 Pat 42 (43), Soma Stnffh v Jat Gobtnd PanJey (Money 
paid to person apparently entitled— Salt by person having interest in 
land for moneys so paid ) 

(1BS4) 10 Gal 6C0 (BCG) 11 Ind App 59 4 6ar548 8 Ind Jnr 822 (P C), 
Gurudat Pyne v Ram Nuratn SnAu (Smt to enforce an equitable 
claim in respect of the sale proceeds of moveables wrongfully converted 
by a deceased persoo, against whom a decree bad been obtained, such 
proceeds being held by the defendant as agent of the representative of 
the deceased) 

(1914) A I B 1914 All 338 (339) 3G All 555 25 Ind Cas 043, Muninpul 
Soard o/ Ohatipurv Reckt Nandan Prasad (Suit for refund of octroi 
taken by Municipality and refused to bo returned ) 


maue name lor uia loau lui, lue uuiieisai 4tgdb(.u ui luu 

deceased, brought suit for the amount Article 120 governs such suit ) 
(1935) AIR 1935 Fat 159 (ICO) 15G lod Cas 687. Naranny Pande v 
Mathura Rath Fandty (A member of a Hindu family bad assigned to 
him a mortgage bond by the karta of the family at the partition 


version by the karta or a case where having held the money for many 
j ears from the date of the partition, be must be said to hold it in trust 
for the plaintiQ In which event Article 120 Tvould apply and not 
Article C2 ) 

(1878) 2 Cal L R 354 (355), ATaltcAum Dutt v Jagesh Chunder Dutl {A 
got a decree against R for rent at an enhanced rate on the 29th of 
Jnne 1SG3 which decree was affirmed both m regular and special 
appeals, but was reversed by the Fnvy Council on the Sth Alsy 1873 
Between the two dates above mentioned, A got 1C other decrees for 


120 )) 

(190C) 1906 Pan Re No 83 page 307 1907 Pun L R No 89 1906 Pun W R 
No 126, Dost Muhammad Khan v SoJtan Sngh 



Article 120 
Kote 18 
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15. Suit lor accounts. — A suit for accounts ■which is not 
governed by any other specific Article is governed by this Article ' 
Thus, a suit for accounts not covered by Article 64,* or one between 
principal and agent not governed by Article 89,* or by a partner 
against other partners not governed by Article 106,* would he 
governed by this Article A suit for accounts by a member of a joint 
family against the manager thereof,* or by one co sharer against 
another who has received the profits of the common property,® or by 


(1888) 1888 Pun Re No 69 Kasht Bam v Secretary of Stale (Suit for money 
awarded by Magistrate to Government by order under Criminal Pro 
cedure Code ) 

(1933) AIR 1.933 Mad 624 (525) 143 Ind Caa 496 District Board of Bam 
nai V Mahomed Ibraktm Sahib (Subscription collected by defendant 
for constraction of bridge — Suit for recovery ) 

(1921) AIR 1921 Lah 196 (197) 79 Ind Cas 294 Mahomed Ibrahim v 
Mahomed Ismail (8nit by co mortgagee for his share of mortgage 
money-realised by defendants ) 

(1937) AIR 1937 Mad 787 (789) Secretary of State v Lokanatha Behara 
(bloney deposited in treasury by order of Court and held by the Col 
lector as stake holder — 8nit by person entitled to it is governed by 
Article 120 Tme runs when bis right is denied ) 

(1923) A I R 1923 Nag 94 (94) 71lQdCas42 Laxmanv Bishram (Suit 
for refund of the money wrongly recovered under a decree would be 

f overoed by Article 120 and the period would run from the data of 
ecteo ) 

Kote is 

1 (1896) 19 Mad 425 (431) Cursetjee Petlonjee v Dadabl at Bduljee 

(189 ) 19 All 244 (246) 1897 All W N 43 5rt Ramon Laljt Zlakaraj v 
Oopal Laljt Maharaj 

2 (1925) AIR 1925 Mad 1260 (1262) 91 Ind Cas 388, dlrunacRoHam C/ etli 
V Baja Ilajcsv.ara Seihupathi (Suit for accounts on the basis of a 
compromise decree ) 

(1911) 11 Ind Cas 640 (542) (Cal) Jailam Smgh ■v Choonee Ball (Suit on 
oral adjustment of accounts ) 

3 (1903) 25 All 55 (56) 1902 All W N 191 Bxndraban Behan r Bat Jamna 
Kunwar (Pleader drawing money from Court for client— Suit 
against pleader s representative ) 

(1909) 2 Ind Cas 118 (121) 31 AU 429 Girraj Singh v Rani Baghubtr 
Runteor (Snit against son of agent for accounts — Article 62 or 
Article 120 applies ) 

<1912) 13 Ind Cas 930 (935) 1912 Pun Re No 1 Ml Fahma v Mf Imlaet 
Jan (Rnii lor account against heir of deceased agent — Article 120 
applicable ) 

(1909) 2 Ind Cas 118 (121) 31 All 429 Girraj Singh t Bani BagJiubir 
Runicar 

(1666) 1686 Pun Re No 96 page 239 Sefb CAand Mai v EaUanMal 
(1920) AIR 1928 Bom 365(367) 113 Ind Cas 173 Govind Das v Ganpat 
Das (If Article 89 does not apply Article 120 applies ) 

4 See Note 27 infra 

5 (1921) AIR 1921 Cal 571 (572) 58 Ind Cas 877 JJuitamabflr Ealdar v 

Gtribala Bast 

(1682) 8 Cal 463 (465) 11 Cal L R 57 (F B) Kalidhun Chultopadl ya v 
Shiba Bath Chultopadhya 

C (1937) AIR 1937 Bom 217 (222) 169 Ind Cas 232 Jaffar El Edroos v 
Mohomed El Edroos (Suit by one co sharer against another who hau 
received the sale proceeds of a I at the same being a common pro 
perty of all — Suit for a ehare of such proceeds ) 

(1937) AIR 1937 Pe* 28 (30) 168 Ind Cas 41 Ayi b Ehan v AKram 
(1808) 1893 Pun Re No 51pagol7T Sa tsar Singh f TtloU 
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A against B wboro A and B have agreed to trade separately and 
then to look into the accounts and equalise the promts ^ uould bo 
gOTcrncd by this Article See also the undermentioned cases ^ 

In order that a suit ma^ be one for accounts the main object 
of tbe suit must be to obtain an account Where under an award 
tvro persona are made liable each for the payment of the moiety of 
the expenses of certain temple held jointly by them and one of such 
persons sues the other to recover the expenses which ho had incurred 
m excess of his share, the suit would be governed by Article 61 and 
not by this Article although it might bo necessary to take accounts 
for tbe purpose of granting relief ® 


(193C) AIR 103G Rang 407 (411) ICG Ind Cas 504 Mahomed Ameen v 
Eusoof ilajie Ahamtd (Co heirs ) 

(1S29) AIR 1929 Ondh 83 (85) 4 Lock 265 115 Ind Cas 99 Suraj Naratn 
S\ngh T Ifatbada Fraead 

(1933) AIR 1933 Mod 200 (202) 142 Ind Cas 708 Lntat liouther ▼ Syed 
Ammal (Mnhstnmadao co*shaters ) 

7 (1927) AIR 1927 Mad 775 (77G) Dkatnarayana v T tnkayya 

8 (1938) AIR 1933 Lah 139 (142) rtdjw R anit Kaur t Shahdev Singh 

(Widovs of deceased coparcener filing suit for rendition of accounts 
against one of the surviring coparceners ) 

(1391) 1891 Fun Be Kc 84 page 420 Sher Ats Shan v Ehatcaja Afuham 
mad (Suit by a ward against h!s guardian for an account of tbe pro 
fits made by the latter during tbe former a minority has limitation for 
SIX years under this Article ) 

(1930) AIR 1930 Rang 197 (199) 127 Ind Cas 477 Ma Syin Am v 
A B M A L A CheUyar Firm 

(193C)A1R 1936 Alad 170 (171) id Ind Cas 649 Sitaramasicami v 
Mahalaiishmamma (Agreement that defendant should render account 
of income to plamtiS in case plaint 0 wins certain suit — Plaintifl 
bringing another suit for acconntt after winning first suit ) 

(1936) AIR 1936 hlad 876 (878) 169 Ind Cas 962 C 7 V E Vairavan 
Chtlty V Chetliehi Aeht (Hondl vested in defendant for payment of 
debts of third person— Su t for accounts in respect of ] 

(1694) 16 Bom 401 (424) AdiOcaU General of Bombay v Abdul Kadar 
Jilaker 

(1908) 32 Bom 3C4 (371) 10 Bom L R 117 v EbraAint ifajt 

J akob (Suit against executors — Acconnts for a penod previous to the 
six years preceding the filing of the suit cannot be given ) 

(1911) 12 Ind Cas 56G (587) (Bom) Mahomedbhai v Ismait Ilaji Ilalim 
bhai (Suit lor an account of the profits of a joint house ) 


share in the estate ) 

*■ t L Jour 373 Abdul 

lunts by a separated 
there is a complete 

(1917) AIR 1917 Fat 74 (75) 40 Ind Cas 8C0 2 Fat L Jour 64” Janar 

dhanProsadx Vt JanAibofi (Sut for accounts again t adminis- 
trators ) 

9 (1S97) 19 All 244 (24G) 1S97 All W N 43 Sn Itaman Lal]i Maharaj y 
Copal Lalji Vaharaj 


Article 120 
Note Id 
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Article 120 
Notes 
15—19 


The cause of action for a suit for accounts will arise on the date 
when an account is demanded and is refused 

16. Suit on an administration bond. — A suit on an admims 
tration bond not covered by Article 68 ante would be governed by 
this Article ^ "Where the condition m an administration bond was to 
the effect that the administiator would his inventories at certain 
periods and would administer tbs assets of the deceased person, and 
the administrator died without iierformmg these conditions, it was 
held in a suit to enforce such bond that time ran from the death 
of the administratoi and not from the date of the breach of the 
obligation to exhibit the inventory ^ 

17. Suit on promissory note. — A suit on a promissory note 
payable “at any time within six years on demand does not fall 
within either Article 73 or Article 59 and is, therefore, governed by 
this Article ^ 

18. Suit by attorney op vakil for costs — Article 84 ante, 
provides the period of limitation for such suits That Article will, 
however, appfy only to a suit by an attorney or vakil against bis 
cltent and not against the opposite party Hence, where a consent 
decree provides that tbe costs of one party should be paid to bis 
attorney by tbe other party, and tbe attorney sues such other 
party for the costs, the suit will be governed by this Article and 
not by Article 84 * 

19. Suits relating to contract of agency. — As to suits for 
accounts by a principal against his agent, see Kota 15 ante 

A suit for recovering account papers from the agent would be 
governed by this Article * Where one person acts as the agent of two 
principals and uses money belonging to one of them for the benefit 
of the other, a suit by tbo former against the latter for recovery of 
such money is not a suit for a loan (inasmuch as the lender and the 

10 (1933) AIR 1933 Mad 200 (203) 142 lad Gas 703 Syed Ltwai Eowlher^ 
Syed Atnmal (It cait is fifed wiCfifo six years of csoss of ttejiftw 
accountiDg may be for a period exceediog siz years ) 

Note 16 

1 (1930) AIR 193G Bom SG3 (365) 165 Ind Gas 672 GO Bom 1027 Manu 

bha% Chwxilal v General A F & L Assurance Corporation (In a 
similar case bowover Article 68 was applied m A I R 1921 Rang Go ) 

(1911) 9 Ind Gas 935 (937) 33 A11414 Kanlee Chandra v Al % Fabi 

2 (1911) 9 Ind Gas 935 (937) 33 AU 414 hantee Chandra 7 .U » 

Note 17 

1 (1883) C Mad 290 (291) 7lQdJur3S6 Ranjtti v Frrappa 

Note 18 

1 (1932)AIR 1932 Bom 378 (385) 133 Ind Gas 832 liuslomji v Fatal 
Ilahtin 

Note 19 

1 (1905) 1 Cil L Jour 147 (150) VadAwb Chu tder CluUrbuttt v Dcbendra 
nalh Dey 
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borrower is the same person) and is one governed bj this Article * 
A ad%aDCcd money to S to buy him a horse S bought a mare which 
A refused to take S retained the mare and agreed to return the 
amount on selling the mare S then sold the mare and thereupon 
A sued for the recovery of the loan It was held that A had an 
■equitable right to follow the proceeds in the hands of S and that 
the suit was governed by this Article * 

20. Suit to avoid a will. — A suit to avoid a will on the ground 
that it was a \oidahIe transaction,* or a suit for a declaration that an 
alleged will is a forgerj ,* is governed bj this Article Articles 91 to 
93 do not apply to wills * 

21. Suit for construction of a will. — A suit for the construe 
tion of a will IS governed by this Article ^ So long as the estate is 
in the bands of the executor and the administration has not been 
-completed, the time docs not begin to run for such a suit, inasmuch 
as the right to obtain construction of the will is a continuing right * 
Where a Hindu reversioner sues after the death of the widow of a 
Hindu testator for a construction of tbo latter s will and codicil, 
time will run from the death of the widow The reversioners have 
a subsisting right as long as the widow is alive * 

22. Suit for declaration that decree is not binding or to set 
uside a decree. — A person not a party to a decree -cannot, as a 
general rule sue to set aside the decree But he can sue for a 
declaration that the decree is not binding upon him Such a suit 
would be governed by this Article * Tbo cause of action for such a 
suit would be the date when the plaintiff s rights are jeopardised * 
It w as held in the undermentioned case * where a worshipper sued for 
a declaration that a decree obtained on a mortgage of teak/ property 
was not binding on the trust, that the cause of action accrued 

2 (1937) AIR 1927 All 173 (174) 9S Ind Cas 1010 Jaunpvr Sugar Factory 

Ltd T Upjfer India Bice Slilli Ltd 

3 (1927) AIR 1927 Oudh 674 (574) IOC Ind Cas 35, ..4*a7it Ah ▼ Skansher 

Ah 

Note 20 

1 (192G) AIR 192G Lah CSS (C3C) 96 Ind Cas 635 ftros v Sultan Surkkru 

•2 (1900) 4 led Cas 923 (929) (Lab) 3ft Gauhar v Ghulam WuAammarf 

3 (ISOe) 23 Cal 1 (10) 22 Ind App 171 6 Bar C27 (P C) SajtJ Ah r Ibad 

Ah 

Note 21 

1 (1693)20 Cal 906 (924, 925) Chukkun Lai Boy ^ Loht Alokan Boy 

(1921) AIR 1924 Cal 411 (418) 75 Ind Cas 41 Ramkamal BanxK v Syaw 

Sundar 

2 (1921) A I R 1924 Cal 411 (413) 75 Ind Cas 41 Ram^rnat Danil; 7 Syam 

Sundar 

3 (1893) 20 Cal 900 (921 O^S) ChuAiun Lai Boy x Lohl 3Iohan Boy 

Note 22 

1 Srt cases cited In Foot Notes 2 8 and 4 

2 (1930) A I R 1930 All 420 (12-’) 123lDdCas830 Abdul Ahad x Chabi Bam 

3 (1933) A I R 1933 Lah 2-0 (271) 113 Ind Cas 725 Mohomtd Vmar x 

ilahomed Ibraliim 


Article I 20 
Notes 
19—22 
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Article 120 ■when the mortgagee sooghfi to enforce the decree against the waif 
Note 22 property But in the case noted below, ^ where a mortgage decree 
had been obtained against a trust property and the plaintiff sued 
as trustee that the decree was not binding on him, it was held 
that time began to run when the sutt on the mortgage was filed 
Where a person is a party to a decree, he can only sue to set 
aside the decree on any ground recc^nized by law as sufficient for 
setting aside the decree A suit to set aside a decree on the ground 
of fraud is specifically provided for in Article 95 ante But there 
IS no Article in the Limitation Act specifically providing for a suit 
to set aside a decree on grounds other than fraud This Article^ 
therefore will apply to such suits ® The accrual of the right to sue 
in such suits will, however, depend upon the facts of the case and 
the grounds alleged for setting the decree aside Thus, where the suit 
is one to set aside a voidable decree, as where a compromise decree 
IS obtained against a minor without the sanction of the Court the 
cause of action will arise on the date of the decree itself, since the 
decree, if voidable at all is voidable from its date® If the suit is to 
set aside a decree obtained against a minor on the ground of gross 
negligence of his guardian, the minor suing to set aside the decree, 
the cause of action would be the date when the gross negligeuca 
of the guardian becomes known to the minor ^ In Sadashivappa 
Gongappa v Saiigappa Chanxnrappaf where a minor, against whom 
a decree was passed on an award made m a reference in a suit without 
the sanction of the Court, sued to set aside the decree it was held 
by the High Court of Bombay that the cause of action did not arise 
from the date of the decree but on the date when the decree came 
to the knowledge of the plaintiff This, it is submitted does not 
seem to be correct 

Where, without setting aside a decree a party thereto cannot 
obtain a relief denied to him by such decree such as the right to the 
possession of immovable property, a suit to obtain such a relief alone 

4 (1932) AIR 1932 Mad 589 (590) 13T Ind Oas 707 Kandasami P%Ua‘i ^ 

Mumsanti Alvdalutr 

•r / nnr r f rj ’•nr ^ c a Saha V Malilal 


6 (1924) AIR 1924 All 625 (634) 46 All 575 83 Ind Gas 762 Mt Phul 

wanh Kuniear ▼ Janeshar Dos 

7 (1930) AIR 1930 Mad 173 (174) 120 Ind Gas 880 Basavagya v Bapana. 

Bao 


(193G) AIR 1936 Pat 231 (240 241) 14 Pat 824 162 Ind Cas235 Mathura 
Singh y Rama Budra Prasad 

(1936) AIR 1936 JIad 804 (806) 170 Ind Oas 379 Sieamt Eonar v Sanka 



the Court ol Wards) 

8 (1931) AIR 1931 Bom 600 (502) JS4 Ind Gas 1221 
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would bo barred under this Article if a suit to sot aside tho decroo 
would bo barred on tho dato of tho suit ‘ 

23 Salt for relief on the ground of fraud — Article 95 ante 
IS a specific Article proridiug for suits for relief on tho ground of 
fraud A suit for relief on the ground of fraud which docs not fall 
within that Article would bo gOTorned bj this Article Thus a suit 
by tho creditor of a person to set aside a transfer by such person in 
fraud of creditors has been held to fall not under Article 05 ^ but 
under this Article ^ A suit for a declaration that the defendant has 
fraudulently procured the entry of bis name m tho revenue records 
and that the plaintiff alone is entitled to succeed to his fathers 
property \%ould bo governed by this Article * So also is a suit by tho 
worshippers of a temple for a declaration that a mortgage executed 
by a trustee of certain temple property is fraudulent and not binding 
on tho temple * 

The right to sue or the cause of action aould accrue m such cases 
on the dato on ^^hlch the ikintiff obtains knowledge of the fraud 
in accordance with the fundamental principle of law that so long as 
a person on whom fraud has been practised remains in ignorance of 
the fraud no time shall run against him ’ In Basavayya v Bapana- 
Bao ^ the plaintiff sued for a declaration that a decree obtained 
by the defendant was invalid as against him and for an injunction 

9 (1922) A I B 1922 Lab 1(36 (167) 62 led Cas 791 « Lab 164 Jtia Stngh v 
ilan Sxngh 

Note 23 

1 5m Note 8a to Art ele 05 ante 

2 (1931) A I B 1931 Oudh 333 (339) 7 Luck 131 132 Ifld Cas 51 Parkash 

Naratn v Bnendra Dikram Singh 

(1931) A I B 1931 Lab 70 (71) 12 Lab 262 130 lod Cas 776 Lai Smgh v 
Jat Chand 

(1916) A I B 1916 Mad 494 (495) 29 lad Cas 62 Aulhtkesaialoo Naieker v 
Shah Abdulla i/ussatn Sahib i^Autfiri 

(1926) AIR 1926 Mad 66 (67) 92 lad Cas 405 Narasiniham v Narayana 
Bao 

(1918) AIR 1916 Mad ”6 (77) 44 Ind Cas 551 Venkateswara Atyar t 
A P Bt 

3 (1934) ^ R 1934 Lab 574 (575) 14S lad Cas 776 Bhagat Bam ▼ Pars 

4 (1929) A I R 1928 Mad 837(639) 112IndCas22 1 snoaRadAam v harayana 

Dass 

5 (1934) A I R 1934 Lab 674 (575) 148 Ind Gas 776 Bhagat Ban y Pars 

(1923) AIR 1923 5Iad 837 (839) 112 Ind Cas 22 Visicanadham y Lara 
yana Dass 

(1930) A I R 1930 Mad 173 (174) 120 Ind Cas 830 Basavayya y Bapana 
Bao 

(1918) AIR 1918 Mad 76 (78) 44 Ind Cas 851 I enlatesvara Aiyer s A 
P Bt 

(1931) AIR 1931 Lab ”0 (71) 130 Ind Cas " 8 12 Lab 2C2 Lai S ngl y 
Jatchand 

(1926) AIR 19‘’G Mad CC (CO) 92 lad Cas 405 ^aro^ 1 mllaw r \ arayan. 
Bao (Per JIadhavan hair J ) 

6 (1930) AIR 1930 Mad 1 3 (174) 1‘'0 Ind Cas 6S0 


Article 12G 
Notes 
22—23 
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Article 120 
Notes 
23—28 


resbraming the defendant from executing the decree against hurt 
or bis property on the ground that the plaintiff s guardian was 
fraudulent and grossly negligent It was admitted that this Article 
applied to the suit, and as to the starting point their Lordships of 
the Lladras High Court observed as follows 

"In cases m which the relief is sought on tho ground of 
fraud, misconduct, mistake, etc , it would appear that limita- 
tion IS made to commence from the time when the fraud, 
misconduct or mistake becomes known to the plaintiff, e g 
vide Articles 90, 91, 92, 95, 96 and 114 Under Articles 91 
and 114, limitation would begin to run from the time when 
the facts entitling the plaintiff to the relief asked for become 
known to him Article 120 being an omnibus one, the general 
expression employed m column three is necessitated by a 
variety of suits (not specifically provided for) coming within 
its purview, m some of which there would be fraud, misconduct, 
or mistake as part of the cause of action, but in the rest that 
element would be absent It would thus be m consonance with 
the scheme of the Act, as indicated b> such specific Articles 
referred to above dealing with suits based on a cause of action 
consisting of fraud, misconduct, etc , if the right to sue should 
be deemed to accrue under Article 120, from the time of the 
plaintiff's knowledge of the same even in respect of suits based 
on similar grounds coming under that Article ’’ 

24. Suit for relief on the ground of mistake. — A suit for 
relief on the ground of mistake is specially provided for m Article 
■96 It has been held that that Aiticle is intended to apply only to 
those cases m which the Courts are asked to relieve parties from 
the consequences of mistakes committed by them m the course of 
■contractual transactions * Suits for relief on the ground of mistake 
not falling within the puiview of Article 96 would be governed by 
this Article * See also Note 2 to Article 96 and the cases cited m 
Toot-Notes 7a to 9 thereof 

25. Suit for contribution, — A suit for contiibution not falling 
within any of the specific Articles, such as Articles 61, 99 and 107, 
will bo governed by this Article ^ As has been seen m the Notes to 
Articles Cl and 99, it is a general principle that a right to contri 
hution cannot arise unless tho plaintiff has made a payment m 
respect of which be sues for contnbution Tho right to sue in such 

Note 24 

1 See Note 2 to Article 96 ante 

2 (1038) AIR 193S lAh 99 (101) I L R 1937 Lab G23, Jttcayi Stngk v 

Dcuan IladfiaJtUhen 

Note 26 

^ 3!ohun V Monir 

OBO CO tenant against 
if others bad already 
landlord U governed bj Article 120 ) 

(1914) AIR 1914 Cal ICO (1C2) 20 Ind Cas 24, Jankt hoer v Domt Lai 
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cases will, however, arise on the dale of such payment only if the 
benefit to the defendant is immediate ** Where it is an essential 
part of the cause of action that the defendant shall ha^ o received 
A benefit b> the jiayment or other act of the ptaintilT, the plaintiff s 
cause of action does not arise until the stage is reached when the 
defendant is so benefited * As to what constitutes payment, see Notes 
to Articles 61 and 99, ante 

lltusljatne cases 

1 Plaintiffs and defendants wore ]omt owners of a tank The 
Municipality ordered that the tank should be filled up and 
it was filled up by plaintiffs incurring the necessary expense 
therefor They then filed a suit for contribution against the 
defendants in respect of the expenses incurred It was held that 
the suit was governed by this Article and not bj Article 61 * 
It was also held that the right to sue for contribution accrued 
when the filling of the tank was completed and the defendant 
benefited, and not when each item of expense was incurred ^ 

■2 A landlord paid cess to Government, a iwrtion of which the 
tenant was bound to contribute A suit by the landlord against 
the tenant for such contribution is governed b> this Article ’ 

3 A and B were co sharers lu a mortgage A Sled a suit on the 
mortgage making B a part} defendant as be refused to pin A as 
plaintiff A decree was passed in favour of A and B and B took 

(1020) A I B 1020 Mad 890 (602) 93 lod Cas 706 1 tsdJalrtAiatnmat v 
Karayanatami lytr (Widow is cotitled to recover the amounts 
spoDt by bet lor her daughter a ntamage Itom the person bound to pa} 
it either under Section GO Coninct Act or under pnccipJe analogous 
to the same and the period of limitation is six years ) 

( 1800 ) 2CCal 211 (211) Kumar Hath Bhattacharjtt'i Ao5o £umar 
char]ee 

(1897) 20 Mad 23 (25) PatlabhxTamayya Katdu \ Ramayyahaxdu 
(1602) 15 Mad 492 (193) 2 Mad L Jonr 253 Ananda liaru v Fipanna 
(A suit by a proprietor against other proprietors for apportionment of 
the assessment on lands included in a single patta and for recovery of 
contnbutiOD in respect of amounts paid } 
la See (1921) AIR 1921 Cal 811 (810) 57 Ind Cas 884 CopenaHi il/unshee v 
Ckandranath Uunehee 

(1890) 20 Cal 211 (214) Kumar Kutli BhoUacharjee v NoOo KuTTtor 
Dhatacharjee 

(1925) AIR 1025 Mad 1282 (1281) 90 Ind Cas 973 Kuppusamx 

Iyer v Raja Rajesicara Sethvpatht 

-2 (1919) AIR 1919 Mad 1145 (1152) 15 Ind Cas 760 Sohfi Natcher v It G 
Orr (Repairs of tank by lessee for his benefit— Other lessee inciden 
tally benefited — Suit for contnbnisoii and charge for decree amount ) 

3 (1921) AIR 1921 Cal 93 (91) 02 Ind Cas 615 Upemfra KrtsJ na v Koda 
Ktshore 

(1019) AIR 1919 Mad 1115 (1152) 15 Ind Cas 780 Souri Aairler v R G 
Orr 

1 (1919) A IB 1919 Mad 1115 (1152) 45 Ind Cas 780 Sour* ^alcler v R G 

Orr 

(1921) AIR 1921 Cal93 (91) 62 Ind Cas 615 Hpendra TruJ na v Raba 

Kishore 

5 (1919) AIR 1919 Mad 81 (32) 52 Ind Cas 461, 2IuU uramaltnga Sethu- 

pofhi V Jfahalinja Raju 


Article 120 
Note 2S 
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Article 120 
Notes 
25—27 


the benefit of the jud^ent by drawing out the money from the 
Court A then sued B for contribution in respect of the expenses- 
incurred for the suit It vras held that the suit was governed 
by this Article and that the cause of action arose when the 
defendant was benefited, which was when he drew a cheque 
from Court for bis share of the mortgage amount ® 

4 A and J3 were ]omtly liable under a decree 0 paid off the said 
decree without any request on the part of A, but A was held, 
liable to pay G the amount paid by him on the ground that 
he was benefited by the payment 0 accordingly realized the 
amount from A by sale of his property A thereupon sued B for 
contribution It was hold that if the realization by G of the 
amount due to him by sale of ^ 5 pioperty is not considered 
to bo a payment’ by A, the Article applicable would be this 
Article and that the right to sue would accrue when A's 
property was sold ^ 

26. Suit for refund of money paid to defendant. — A suit 
foi refund of monies advanced for a purpose which fails would be 
governed by this Article where the suit does not fall witbm Article 
62 ^ Where A, acting on behalf of B, a minor, sold some property to 
0 stipulating that C should retain the purchase money and pay it 
over to B on attaining majority, and B died during minority leaving 
A as the next heir and A sued to recover the purchase money m the 
hands of 0, it was held that the suit fell within this Article and nob 
Article 111 * 


27. Suit relating to partnership. — The following suits 
1 elating to partnership are governed by this Article — 

1 Suit foi dissolution of partnership ^ 


6 


2 


(1923) AIR 1923 Mad C4 (67) 70 Ind Gas 405 Smdara Iyer v Ananla 
padmanaba Iyer (A I B 1921 Gal 93, Followed ) 

(See howevee (1887) 1887 All W N 128 (128) Powell v PotceU 
(C sued A aod P — A locurred the expenses in defending the 

suit on behalf of both A end B A then sued B for conlnbu 

tjon — Held AiUcl« 120 docs not apply )1 
(1914) AIR 1914 Cal 160 (162) 20 Ind Caa 24 (26) Jankt Koer v Ihmf 
Lai 


Note 26 

(1934) AIR 1934 Ondh 329 (333) 150 Ind Cas 713 Audesh Stnyh v Covi 
rmtsioner, Lucknow 

(1930) AIR 1930 Bang 2l (97) 7 Rang 540 120 Ind Cas 902 U Sem Pa 
\ V P! yu 

(1933) AIR 1933 Lab 860 (861) 15 Lah 35 147 Ind Cas 2C9 Gulab v 
Mt SartcarJan 


Note 27 

1 (1919) AIR 1919 Mad 838 (839) 43 Ind Cas 89 ^rnrfli/nnfljitnws v 
Ganyadhara 

(1923) A I B 1928 Rang 160 (162) C Bang 103 ilO Ind Cas 849 Xfiorasnnit 
V C Aeha 

(1930) AIR 1930 Lab 378 (379) VO Ind Cas CIS t 

p<jn»h» Bam 

(1908) 12 Cal W H 455 (458) DuarU Dae Barnant v Chum Lai Daga 



SUIT Fon wmcn no period is provided elsewhere 1661 


2 A suit to establish the plaintiffs nght as partner and for Aptlcld 120 

accounts, timo runs m such a ease from the dato of tho Notes 
plaintiff s exclusion * 27 — 28 

3 A suit by a partner against his sub partner for a share for 
tho loss sustained by tho former m the main partnership * 

4 A suit for accounts without any prayer for dissolution of 
partnership * 

28 Suit for profits — Article 109. ante, is a specific provision 
for suits for the profits of immoaablo property belonging to the 
plaintiff which have been lorongfuUy received by the defendant 
A suit for profits not falling within that Article either on the ground 
■that the property in respect of which tho profits are claimed does 
not belong to tho plaintiff or on the ground that the defendant s 
receipt of profits is not wrongful would bo governed by this Article * 

Thus a soit for profits by one co owner of property against others 
who had received tho profits thereof is not one governed by Article 
109 hut IS governed b> this Article * (Seo also Note 3 to Article 109 ) 

A suit for profits of a business earned on by two brothers which 
■business is subsequently wound up would be governed by this Article 

(1921)AIB192ICal83S{810) 6G lod Cas 811 Baramohan Poddar t 
Sudar Sen Poddor 

2 (1920) AIR 1920 Mad CSC (684 685) 58 Ind Ca$ 9C9 Tenkay /a Naxdti v 

Lahshminarasayya 

(1930) AIR 1030 Lah 378 (379) 120 lod Cas CIS Dm Bnhammad r 
Kanshi Pam 

(1008) 12 Oal W K 455 (458) Dicaraka Da$ Karnam ▼ Chum Lai Doga 
(1882) 4 All 437 (451) 1682 All W H 87 Barrison v and London 

Bank 

3 (1934) A I R 1934 tiad 12 (13) 118 lod Cas 204 57 Mad 347 Seenayya v 

Pamalmga jya 

4 (1033) A IB 1933 Nag 127 (180) 23 Nag LR 34 141 lod Cas 277 Dm;ra; 

V UtMntal 

Note 28 

1 (1921) AIR 1921 Cal 77 (76) CG lod Cas 876 Bkubanctfcar Dhaltacharjee 

V Dwarkeiwar Dhaltacharje$ 

(1900) 3 Cal L Jour 182 (186) F E IloUouay 'i Gnn<*fcwar Sin^h (Pos- 
sessiOTk in execution ol a dtcree aabseqnenllr wt aside is not wronglal 
— On this point there is a confl ct of opinion Seo Notes to 
Article 109 ) 

“2 (1922) AIR 1922 Mad 150 (157) 45 Mad C43 71 lod Cas 177 (P B) 

Yerukola v Terukola (DiTision in status effected between loembcrs 
of Hindu familj— Subsequent suit for partition by metes aod bounds 

and for share of profits rcceircd by members after taking account 

Article 120 applies and tune runs from date of demand ) 

(1S9C) 23 Cal 790 (801) Pobert atson d Co Ltd v Ramchand Dull 
(1923) AIR 1923 Mad C79 (681) 75 lod Cas 848 KuppusKami Chelty y 
Sxngaratelu Chelty 

(1935) AIR 1935 Mad '•31 (733 731) 156 Ind Cas 640 SxddaUnga Gourd t 
Dhxmana Coted 

(19'’5) AIR 1925 P C 93 (93) (P C) Vidnopore Zammdary Co Ltd y 
Lartih ^aro«n 

^lO’l) A IR 1924 Rang 155 (ICO) 1 Rang 405 "6 lad Cas 655 llaung Po 
Km y Maung Shve Bya (A suit by one co>belr against another ) 



1662 SUIT FOR WHICH NO TEBIOD IS PROVIDED ELSEWHERE 


Article 120 
Notes 
28—29 


and time runs from the date of the knowledge of the winding up of 
the business ’ Certain lands were attached under Section 146 of the 
Criminal Procedure Code and suits were filed to establish the rights 
of parties Pending the decision m such suits, the defendant with 
drew the profits of the attached property which had been deposited 
in Court The suits were subsequently compromised to the effect 
that the attached lands should belong to the plaintiff Plaintiff 
thereupon sued the defendant for the profits so wthdrawn by the 
defendant It was held that the suit was governed by this Article * 

Where an auction purchaser or an assignee under a private treaty 
of the arrears of maintenance due and payable to a junior member of 
a Malabar tarwad from out of the profits of the tarwad property 
sues for recovery of such arrears, the suit would be governed by this 
Article and not by Article 127 

29 Suit for revenue assessed on land. — A was the mamdar 
of a certain village B hold certain lands in the said village but he 
was not placed in possession thereof either by A or his predecessor 
in title under any agreement A sued to recover from B five years 
arrears of assessment It was held that the suit was not for rent 
but for the payment of land revenue inasmuch as there was no 
relationship of landlord and tenant between the parties but only 


(1931} AIR 1931 Rang 150 (152) ISl Ind Css 511 llavng ?o Nyvn v 31* 
Saxo T*n 

(1916) AIR 1916 Nsg 40 (41) 18 Nag L R 127 41 Isd Cas 648 
v Deorao (Article 62 or Article 89 does not apply) 

(1896) 10 0 P L R 98 (100) Mahammad Farrukh v Saiw Ah £han 
(1916) AIR 1916 Pat 884 (385) 85 Ind Cas 430 1 Pat L Jonr 69 £tsan- 
Dayal Sxngh v Kuan Deo Jha 

(1929) AIR 1929 Oudh 83 (85) 4 Luclt 265 115 Ind Cas 99 Suraj Naroin 
Singh V Itarbada Pramd (Suit by one tenant m common against 
another for recovery of money received by him in excess of his share 
IS governed by Article 120 and not by Article 62 ) 

(1933) AIR 1933 Lab 951 (952) 147 Ind Cas 909 Kxdar Nath v Shw 
Dayal 

(1915) 32 Ind Cas 102 (104) 1915 Pan Re (Rev) No 5 page 16 Kadxn 

Husatn Khan v Mt Murad Bibx (Article 62 does not apply ) 
(.1921) Gl Ind, Cas 893 (393) (Lah) JTt SI ami ul «usa v Yakub Bakkih 
U936) A I R 1936 Mad 654 (655) 162 Ind Cas 771 Sundararaga Jyangar 

V Ra^Aaia Beddx 

(19'’8)AIR 1923 Nag 65 (65) 105 Ind Cas 777 BhudxLalv Mokham 
Chand 

(1936) AIR 1936 All 700 (707) 165 Ind Cas 260 Charan Singh v Dtuan 

(1932) A IR 1932 A11272 (273) 135 Ind Cas 836 Lakxkmi Chand 't Mt 
Anandi . 

(1917) AIR 1917 Mad 901 (902) 33 Ind Cas 705 89 54 Madar Sahib 

v Kader Moideen Sahth 

(1921) 61 Ind Cas 393 (393) (Lab) Mt Skumhul Nissa v Yakub Bakhsh 

3 (1923) AIR 19'’3 Mad C79 (681) 75 Ind Cas 848 Kuvpusami Chetty v 

Sin^aratrfw Chetty 

4 (1923) A I R 1923 Cal 379 (381) 50 Cal 476 72 Ind Cat lOil, Anantaran 

Bhaltacharjee v llemehandra Kar 

6 (1930) AIR 1930 Mad 673 (574) 163 Ind Cas 190 Narayana ThirumufT^ 

V Covinda Thxrumwpyn 
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that ol 6U{)erior aod inferior holder and that therefore this Article 
and not Article 110 applied to the case * 

30. Salt relating to companies. — As to suits under Section 
235 of the Companies Act, 1913, seo Note G to Article 36 and the 
undermentioned cases * 

A suit by the liquidator of a company for money due in respect 
of unpaid calls vrould bo governed by this Article where the case 
does not fall under Article 112 ^ See Note 2 to Article 112 

A suit by a share holder for recovery of arrears of dividend is 
a claim for debt and is governed by this Article It is not a claim 
arising out of a contract within Article 115 of the Act ’ 

31. Sait for declaration. — Articles 11, 11 A, 92, 93, 118, 119 
and 125 arc some of the specific Articles providing for suits for 
declaration under various circumstances A suit for a declaration 
not falling within any other Article of the Schedule will fall under 
this Article * Thus, a suit for a declaration of title to property is 

Note 29 

1 (1901) 2S Bom S5G (5S9 563) 3 Bom L R 135, v Jiamknshna 

(loot) 6 Bom L R 423 (427). v Kathtnalh 

Note 30 

1 (1937) AIR 1937 Pat 293 (301) 163 Ind Ca$ 78C, P«ntn}u/ar LoccmoUve 

Co Ltd T H Lan^ham Retd 

(1933) AIR 1933 All 789 (799 610) 145 lod Ca» 893 55 All 912 (F B) 
SfciamEatv 0£ieial Li^utdatorsof 0 P Otl VtUtCo Ltd 

2 (1003) 1903 Pun R« No 70 paga 901 1903 Pua L R No 160, Earehand 

Bat T Jiang Lai 

(1095) AIR 1935 Lah 835 (33C) 13C Ittd Cas 951 26 Lab 1055 Je^roar^ 
Trading Syndicate Ltd v Manak Chand Roshan Lai 


and ttas based on the order The plaint nas in the form of an ordi 
nary action Eeld that the suit was governed by Article 120 ) 

(168C) 10 Bom 483 (467) Fartll ^yinntny and TKeat-ing Co Ltd \ 3/anefr 
Eaji 

3 (1930 AIR 1935 Mad 51S (C3D) #9 Alad 468 91 Jsd Cjij 515 IF B) 

Fenlafa Gurunadha Ram Seehayi/a t Trtpuruundari Cotton Press 
Beeiiada (AIR 1919 Mad C46 Overruled ) 

Note 3i 

1 (1938) A I R 1938 Bom 115 (120 131) leap DapujiAmjir UmarjiAbhram 

(1910) AIR lOlG Cal 392 (393) 34 Ind Cas "0« Dtna Nath v Rama Nath 
U920) AIR 19^0 I>ag C (8) 51 Ind Cas 800 Prafapnn^ t Raja Dattajv 
Rao (Suit for declaration that defendant is not son of a particular 
person ) 

(1933) AIR 1933 Lah 3*0(3"1) 144 Ind Cas 9"6 Courf of Wardt Bbabaur 
Etlate v Balhtaicar Lhan (Where a plaintiS m a suit for deela 
ration of a nght to graze cattle over certain lands proves that he was 
obstructed in the enjoyment of bis right within three years before suit, 
the onus is shifted on to the defendant and be has to show, in order 
that the suit may be time^barred that each obstruction took pbco 
more than six years before the eut ) 


Article 120’ 
Notes 
29—31 
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not governed by any other Article and is therefore governed by this 


(1919) AIR 1919 Cal 216 (217) 49 Ind Cas 965, Jitendra Gopal v Maian 
ptni (Suit for declaration that allotment by Collector under Bengal 
Estates Partition Act is not legally valid ) 

(188S) 1888 Pun Be No 135 page 368, Bam Chand v Muhammad Khan 
“ ‘ ~ " ■ “ • Salamat 

hment— 
120 and 

<1913) 20 Ind Cas 490 (491) 35 All 808, Raghunandan Prasad V Sheo 
Prasad (Snit to have mnnicipal election declared void and contrary 
to law ) 

(1915) A I R 1915 Lah 278 (279) 27 Ind Cas, 674 Nar Ehan v Ml Bahh 
tawar (A declaratory suit for setting aside a will is governed by 
Article 120 ) 

(1937) AIR 1937 Ondh 47 (51) 1C6 Ind Cas 232, Ram Khelawan v Raja 
Rampal 

(1910) 2 Ind Caa 107 (109. 110) 1909 Pun Re No 53, Yad Ah v Mubarak 
Alt 

(1910) 5 Ind Caa 343 (844) (Mad), Ramasuamy v Muniandt Seriat 

(1934) AIR 1934 Mad 147 (153 154) 57 Mad 501 164 Ind Cas 990, 

Thtruterikatacharyuluv^Seoy o/Slaie, — - 

(1921) AIR 1921 Bom 182 (183) 45 Bom 607 60 Ind Cas 903, Chdalal v 

(1899) 2 Oadh Cas 79 (82 83), Aihtk Ah Khan \ Mathar Ah Khan 

(1898) 20 All 35 (38) 1897 All W N 193 (F B), Francts Legge v. Rambaran 
Singh (3 All 40. Not followed ) 

(1930) AIR 1990 Bom 61 (03) 54 Bom 4 124 Ind Cas 778 Kruhnaji 
Annaji v .<4nnaj» Dhondaji (Partition of joint family property— 
Suit to obtain declaration that property in possession of father is 
partible after his death ) 

(1916) AIR 1916 Lab 150 (150) 84 Ind Cas 253, Mangat Singh v Mangal 
Singh 

(1906) 1906 Pun Re No 76 page 289 1906 Pun L B No 125 1906 Pun 
W R No 113, (Janpafv Rhant Ram 

(1936) AIR 1936 Mad 440 (447 443) 59 Mad 667 ICS Ind Cas 712, FiJte 
sicara Rao v Surya Rao 

(1926) AIR 1926 Bom 690 (592) 99 Ind Cas 293, Sursingji Dajiraj v 
Secretary of State 

(1694) 1894 Bom P J 82 (84) Knsknaji v Ntlo Rhaskar 

(1900) 3 Bom L R 420 (421), Copal v Krishna (The starting point for a 
decision of a SettlcincDt OfiScer to be set aside or modified is the date 
wben the decision is duly prononneed after notice to the parties ana 


( 1893) 26 Cal 49 (62) 2 Cal \V N 76, Gour Mohan Gouh v Dinonath Kar 
mokar , 

(1928) A I R 1928 A» 2CT (208) 109 Ind Cas 54 60 All 510, Mohammaa 
Nastr V Mt Zulaikha 

(1698) 22 Bom 430(134) Bat Shvrvubax v Kharshedji , 

(1923) AIR 1923 Ondh 101 (102) 74 Ind Caa 195, Rhahl v Mahonmei 
Ismail 

(1900) 23 ’Mad 683 (592), Commercial Rank of India v Allavoodeen Sahit 
(1903) 13 Mad L Jour 267 (268), Snmvasa Ramanujachariar v Subba 
cJinrinr _ , , , _ 
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Article.* Similarlj’, a suit by a remote reversioner that an alienation 


(1937) AIR 1937 Lah 537 (510) I L R 1937 Lah 209 . 171 Ind Cas 189, 
Bobert Hercules Skxntter v H. AT. Skinner. (Soil for declaration on 
ground of pre dccrco compromisa that decree holder is barred from 
executing decree ) 

(193G)AIB 193G Lah 49 (50) 161 Ind Cas 692, Bhagwandas v Cian 

Chand (Suit by donor to declare gift invalid ) 


(1929) AIR 1929 Lah 872 (873) 121 Ind Cas 428 11 Lah 99, Parshotam 
Singh V Ealwant (Article 120 will apply if smt is treated as 

one for declaration ) 

(1929) AIR 1929 Lah 203 (209) 114 Ind Cas 437, Tulsi v Guran Ditla. 
(A suit for declaration brought after testator’s death that the muta* 

' .tv ^ t „jj jj amj 

led for purposes of 

' not by Article 1 

(1924) AIR 1924 Oudh 120 (123) 27 Oudh Cas 140 77 Ind Cas 829, 

JOwaraka Prasad 7 ATI /Jam Debt 

(1923) AIR 1923 Rang 82 (83) 74 lod Cas 1C4, J/ison 3/a Rkamg v Sewa 
Sa (Suit for declaration that a sale is fcaudnleot } 

(1928) AIR 1928 Bom 383 (334) 113 lod Cas 878, Chtntaman Daltccnt v 
Bhagican Canpafi 

(1914) A I B 1914 Mad 534 (53S) 3? Mad 322 18 Ind Cas 770, Secretary 


(1924) A I R 1924 P 0 160 (155) 60 Ind Cas 835 61 Ind App 257 47 Mad 
672, Ambu Hair v Secretary of State 
(1899) 1 Bom L R 873 (878), Rhanderao v Pamjx 
2 (1919) AIR 1919 CM 1050 (1051) 46 Ind Cas 79C. ffusan ilea t Haim 
Idea 

(1916) air 1918 Cal 345 (S4C) 41 Ind Cas 99C, Muhammad Jalis t 

Secretary of State 

(191G) AIR 191G Cal 4C5 (4C8) SG Ind Cas 292. Tarak Hath v Syama 
Charan 

(190C) 11 Cal W N 186 (189) 4 Cal L Jour 5C8, Shyamanand Das 7 Ita] 
Harain Das 

(1905) 1 Cal L Jour 73 (79, 80), ilohabharat Shah t Abdul Hamid Khan 
(1883) 9 Cal 163 (ICG) 11 Cal L R 409. Dissessur Dhugut 7 Murli Sahu 
(Suit for declaration and confirmation of possession ) 

(1684) lO Cal 525 (527), Luchmott Sabat v fancAan Ojhain 
(1922) AIR 1922 Cal 8 (10) C5 Ind Cas 8. Joynaratn Sen Hkil 7 i^rtAanfa 
Roi/^ , „ j. _ « 


(1923) A I R 1923 Nag 80(87, 68) 71 Ind Cas 205 19 Ka? L R 11. Demjar 
Sin^h 7 T'tjAicanntfc Singh (Sait for ascertaining what the titles 
of the parties arc over the lands in the tnahai~Suit is goTemed by 
Article 120 — Such a suit cannot be time barred merely because the 
Kevetiua Officer declined more than six years before the institution of 
the suit to proceed with a partition nntil the qae<tion of title had 
Iccn decided in a Ciril Court ) 

(lOlG) AIR 1916 Lah ICl (ICl) 191C Pno Be Ko 47 34 Ind Cas 546, 
Kaltt Rkan 7 Vmda 


Article 120 
Note 31 


Lim 105 
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Article 120 
Note 31 


by a Hindu widow is not binding on the reversioners is governed by 
this Article ^ 

Where the plaintiff seeks farther relief than a mere declaration, 
the relief of declaration is only an ancillary one and the suit would 
be governed, for purposes of limitation, by the Article governing 
the suit for such farther relief * Such Article may happen to be this 
Article itself 

Whether a suit is one for a mere declaration or for other relief 
must be gathered from the circumstances of the case* If the suit, 
though framed as one for possession, is really one for a declaration, 
this Article will govern the case ® A declaratory suit does not cease 
to be governed by this Article by reason merely of the fact that other 
reliefs are also asked if such reliefs are unnecessary, superfluous or 
premature 


(1892) 6 0 P L R 40 (42) Bodee v GanapaU (Smfc for declaration of pro 
prietary rights la land under Section 88 0 P Land Revenue Act, 
1881 18 governed by Article 120 ) 

(1934) AIR 1934 Lah 134 (1S5) 15 Lab 469 152 Ind Oas 100 Dahp S\ngh 
V Mt Tabi 

(1936) AIR J93G Lah 835 (836) 1C5 Ind Cas 149 Ishar Das v Ghulam 
Muhammad 

(1884) 1884 Pun Re No lllpageSlO Chattk Sxnjh 's Jtwan 
(1883) 1883 Pan Re No 19 page 60 Mangal v Buta 
(1903) 1903 Pun Re No 56 page 247 1903 Pun L R Uo 93 (F B) Dhsru v 
Stdhu 

(1882) 1882 All W N 173 (174) Jaspat Smgk v Mata Bakhsh 
(1883) 5 All 322 (823) 1883 All W N 49 Sobka Baniey v Sahhoihra 
(1900) 22 All 90 (93) 1899 All W N 188, Jfuhommod Rajor v Mango lal 
(1894) 16 All 78 (78) 1894 All W N 1 D\n Dayal v Bar Narain 
(1935) AIR 1935 All 1018 (1019) 158 Ind Oas 434 .46d«l Ghafoor v 
Thahuf Bam 

(1931) AIR 1931 Cal 131 (132) 58 Cal 120 130 Ind Oas 273 Bags idra 
Nath V A/ofctn* Mohan 

(1924) A I R 1924 Lah 324 (325) 69 Ind Cas 601 SAer v Psnrrt Ram 
(1925) AIR 1925 P C 42 (43) 4 Pat 214 62 Ind App 109 86 Ind CaS 2S9 
(P C) Salya Nwanjan Chakravarly v Barn Lai 
3 (1916) A I R 1916 Cal 606 (608) 30IndCas578 Sarahjit Praiab Shaguat 
Koert 


(See alw (1893) 16 Mad 138 (139) Purakenv Partathi (Declaratory 
suit by reversionary heirs )] 

4 (1916) AIR 1916 Cal 751 (754) 31 Ind Cas 242 Brojendra Kuhore v 

Bharat Chandra 

(1912) 15 Ind Cas 645 (547) (All) Dkanuk Smgh v yttlw Bam 

5 See the cases cited in Foot Note (6) below 

C (1922) AIR 1922 Cal 419 (A^O) 65 Ind Cas 200 49 Cal 544 Pannalal 
Biswas V Panehu Ituxdas \ r, i k 

(193C) AIR 1936 Ondb 387 (394 395) 164 Ind Cas 118 (124) Partao 

Bahadur Svngh t Jagatjit Singh 

Ca(1884) 10 Cal 525 (527) Luehmon Sahax v Kanchan (I^i^cr to sot 

aside an order which could not bo set aside by a t/ourt 

(1929) AIR 1929 Cal 417 (417, 418) 120 Ind Cas 101 Pro/ulla Chandra v 
Kshelra Lai 

(1935) AIR 1935 Pesh 95 (97) I57 Ind Cas 345 Mot* Bam v Det* vas 
(1903) 1903 Pun Re No 61 page 302 1903 Pun W B No 108, Vunjbi a 


V Ilamn* 
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Time, for a suit for a declaration, vnll run from the date when Article 120 
the rtght to sue accrues The Question when a right to sue will Note 31 

accrue in such cases is not one easy of answer. To a certain extent 
it will depend upon the facts and circumstances of each case In 
Perta Atya v Shunmugasundaram^ Mr Justice Sadasira Aiyar 
observed in his Order of Reference to the Pull Bench as follows 

"Section 42 of the Specific Relief Act provides in general terms 
that any person entitled to any legal character or to any right 
to property may institute a suit against any person denying, 
or interested to deny his title to such character or right, and 
the Court ma>, m its discretion, make the needed declaration 
that ho IS so entitled Now, if a suit can bo instituted not 
onlj against the person denying, but even against one merely 
interested to deny, when does the right to sue accrue for a suit 
brought against a person who is merely interested to deny ? Is 
it as soon as the defondant becomes interested to deny or the 
plaintiff apprehends that he may actually deny? And if the 
cause of action arises only when the denial occurs, should that 
denial be by a formal act, or can an oral denial made to a third 
person or a denial made in writing and not communicated to 
anybody, give rise to a cause of action, and will the plaintiff 
be barred after six years from sneh denial ? Can the defendant 
be allowed to say that be wrote a denial in bis closet and put 
It in a box without communicating it to anybody and that six 
years from that date is the period for bringing the declaratory 
suit ? Further, does each separate denial give rise to a separate 
cause of action?" 

The Full Bench, to which the question was referred, did not, 
however, answer the question An examination of the decided 
cases reveals a conflict of opinion which it is not easy to reconcile 
According to one view, a suit for a declaration of title to immovable 
property is not barred so long as plaintiff's right to such property 

(1921)AIR 1921 Cal786 (788) 70 Ind Cas 525, Sara! Cfeondro v ^ana» 

Lai 

6b(1916) AIR 1916 Cal 751 (754) SI Ind Cas 242 Brojendra Kxshore v 
Bharat Chandra 

(1922) AIR 1922 Cal 8 (10) 65 Ind Cas 8 Joy Naraxn Sen Ukxl v 
Srilanla Boy 

(1933) AIR 1933 I^h 270 (270) 143 Ind Cas 725. Mahomed Umar t 
Muhammad Ibrahxm 

(1904) 7 Oudh Cas 187 (189) Thakur Chhaiar Dhar% Stngh v Bhagvan Dtn 
(Limitation (or declaratory snit br landlord asamst tenant after 
order of Rcrenne Court cancelling notice of ejectment — Time runs 
from date of order ) 

[See also (1917) AIR 1917 Ondh 168 (169) 20 Oudh Cas 12G 89 

Ind Cas 42S Dans^ofal v Baedeo Singh (The limitation 
cannot be deemed to mn so long as the adrerso order is sub 

. J r,. l. V »!. ^ , 


Bag jt li 

7.(1914)AIR 1911 Msd 834(335) S9 Mad 903 23 lad Cas CIS (F B) 
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Article 120 is a subsisting right, and the right to bnng a declaratory suit is a 

Note 31 continuing right, so long as the right to the property itself is 

subsisting , in other words, that there is no limitation at all to such 
suits ® This view has not generally been followed 

It 13 generally agreed that the right to sue accrues when the 
right m respect of which the declaration is sought is domed or 
challenged ® But, in order to give rise to a cause of action, the denial 
must be that of the defendant^^ In Mt Bolo v Mt KoUan,^^ 
their Lordships of the "Privy Council observed “There can be no 
Tight to sue until there is an accrual of the right assorted in the 
suit and its infringement or at least dear and unequivocal threat 


8 (1905) 8 Oudh Cas S03 (3C6 306), Sripal Singh v ’Af< Rant 

(1886) 6 Suth, \V R 218 (218), Hiirronath Roy v Jogtndur Ckunder Roy 

(S«i also (1866) 7 Suth W R 96 (90) Pureejan Khaloon i Bykant 
Chunder (The sUtote of limitation will not apply to a claim 
for a declaration of title plaintiff being in possession of the 
land regarding which the declaration is required )] 
8a(191C)AIR 1916 Cal 751 (751) 3l Ind Cas 242 Brojendra Kxshore t 
Bharat Chandra (20 Cal 906 Not followed) 

(1905) 1 Cal D loQT 73 (81) dfoIiabltariTf Shahs v Abdul Bamtd (20 Cal 
906 Dissented from ) 

9 (1920) AIR 1920 Cal 885 (887) 55 lad Cas 680 47 Cal 831, Bejoylal Beal 

V Nayan Ifitnyart Das» 

(1914) AIR 1914 Oudh 118 (120) 23 lod Cas 231, Ram Jxyawan v Abdul 
Hasan Khan (Whero a Reveoue Court held in a suit that the defes 
dants ate oot ordinary teoants and in the next suit between the 
same parties held they were under proprietors it was held that cause 
of action for civil suit to declare that they were not under pioptie 
tors arose not with the previous decision but with the entry of the 
defendants names as under proprietors under the subsequent order of 
the Court ) 

(1914) AlRlOUOttdh 235 (236) 25 Ind Cas 34, a/ohadeo Singh v 7ag 
mohan Singh (No denial till 1906— Suit within six years of 1906 not 
barred ) 

(1916) AIR 1916 Lah 390 (390) 34 Ind Cas 958 Kalu v Ram ial 

(1910) 5 Ind Cas 115 (110) (Cal) Muhammad Uehdi Hasan Khan v Phul 
Svar Malitcm 

(1918) 18 Ind Cas 693 (693) 35 All 149, Basani Lai v Chxdammtlal 

(1882) 1882 Pun Re No 88 page 256, Fuffsh Singh v Kharah Sxngh 

(1933) AIR 1933 Dah 412 (414) 142 Ind Cas 606, Sukhdio Singh v 

Afafhra S»ngh 

(1910) 8 Ind Cas 857 (357) (Mad), vlnandan Varar v Fasudeian Nambudrt 

(1919) AIR 1919 Cal 1050 (1051) 40 Ind Cas 796, Uvsan Mea v Naun Mea 

(1890) 15 Bom 422 (424) Twlahat v r»Royafc Hrtshna (Where A brought 
a suit against B for a declaration that she was the daughter of C, 
h«ld that Article 120 applied and that A s right to sue accrued not 
from tho death of C but from the date of B s denial of her status ) 

[But see (1876) 187G Bom P J 252. Bayobat v Knshnarav 
tioa for a suit lot a declaration of heirship to a Hiodu 
provided for in Art 120 aud runs from the date of bis death ) 
(1893) 1995 Bom P 3 257 Vis/mu Laxman v Gomnd llahadeo ] 

93 (1900) 1900 Pun Re No 20 page 76 1900 Pun L R No 25, Ratha Singh v 
Sadiq AU 

(1937) AIR 1937 Pesh 94 (95) 171 Ind Cas 267, AkbaruUah v Hassan Ah 

(1935) AIR 1935 AU 174 (176) 153 Ind Cas 73 Shmm Lai v Muhammad 
AU At^har JTaeatn , 

9b(1930) A I R 1930 P 0 270 (272) 11 Lah 657 67 Ind App 325 127 Jud 

Ois 73T (PC) 
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to infrmgo that right by the dcfeodant against ^hom tbo salt is 
instituted " Thus, a mere entrj m the revenue papers of the 
defendants name as the owner of proport), without any act of 
denial dh the part of the defendant, will not furnish a cause of 
action A right to sue will arise when the defendant does any act 
amounting to a denial of the plaintiff’s title An entry , however, 
which 13 the result of the denial by the defendant will furnish a 
cause of action 

A mere denial is, however, not sufficient to furnish a cause of 
action, there must be some oxert ocf accompanying the dental^'’ 


9c (1922) AIR 1922 Gal 251 (253) C3 Ind Cas 954, Soroj Kumar AekaT3\ v 
JJmed ilh Eouladar 

(1919) AIR 1919 Cal 1050 (1051) 46 Ind Cas 796 Eusan ilea v Eaun 

Mta (Omission of plaintiB s name in register does not give a canse 
of action ) 

(1916) AIR 1916 Cal 392 (393) 34 Ind Cas 702, Ihnanath Dot v Rama 

Ealh Dai 

(1929) AIR 1929 All 529 (631) 121 Ind Cas 209 AJtab AU Khan v AKbar 

Khan 

(18S3) 1838 Bom P J 272, Partatanpi v Amartingji (Denial by defen 
dant gives cause o! action and oot eubseqnent order based on such 
denial ) 

(1906) 1906 Pun L R No 151 page 502, T«j v JTan^pa 

(1935) AIR 1935 All 171 (176) 153 Ind Cas 73. Shiam Lol v aiohamed 
AU Atjhar Eutatn 

(1019) A 1 R 1919 Lih 66 (67) 41 lod Cas 912. Gokal Chand v llukam 
Ckani 

(1927) AIR 1927 AU 597 (593) 102 led Cat 172, Fttujdar Sxngh v Bal 
Deo Stngh 

(1029) A I R 1929 All 331 (332) 119 Ind Cas 502 Zoraicat Sxngh v Dip 
Chand 

(1933) AIR 1933 Mad 503 (506) 144 Ind Cas 602 EaUsa Ayyar v Man 
galathammal (Fact that tbo money, id respect of rvbicb declaration 
is prajvd for and the plaintiSs right to which was denied was 
brought into Court will not furnish a fresh starting point ) 

(1911) AIR 1914 All 184 (166) 36 All 492 21 Ind Cas 535 ill Allah 
Jtln V Umrao Ematn 

(1929) AIR 1929 Lah 379 (331) 119 Ind Cas 232 Dallo t Ganetht Lai 

(1928) AIR 1928 Lah SIC (522) 9 Lab l^S 119 lod Cas 253 Fateh AU 
Shah T Mahomed Bakhih 

(1900) 24 Bom 533 (536) 2 Bom L R 354 Dalfafraya » Famchandra 

[See aliO (1920) AIR 19^0 Ondb 9 (10) 55 Ind Cas 893 23 Oudh 

Cas 46 Sn Raj Kunirar v Canga Prasad 
(1915) A IB 1915 Oudh 224 (225) 23 Ind Cas 307 Rom /fufar v 
Abdul Hasan AThon ] 

(But see (1913) 18 Ind Cas 463 (164) (All) Laekmi Da\ v Dankty 
Lai (Entry by mistake — Iltld cause of action arose ) 

(1918) lOInd Cas 751 (7S1){A11) Tnra Cfcand T Boh Ram (Rrong 
entry in revenue papers— Canse of action arises )] 

9d(l937) A IR 1937 Oudh 291 (oOd) 166 Ind Cas 771 Dank of Up^-er Indus 
T Vf /lira Eurr 

(1914) A I R 1914 All 121 (125) 22 Ind Cas 603 Buh Ram t Tara Chand 

(1916) AIR 1916 Oudh 3‘»3 (S’O) 3l Ind Cas ""5 Husain Khan v 
Ml Bands £i5t 

[Sreafso(1927) AIR 1927 10 296 (297) 100 Ind Cas 45 Bhikam 
Singh T Bharat Indu ) 

10 (1922) AIR 1922 Cal 8 (10) 65 Ind Cas 6, Joy Earaxn Sen Uksl v Srs 
lania Boy 

(I''32) AIR 1932 Lsh 81 (“52) 135 Ind Cas 501, Paroj Ham v Cheian Das 


Article 120 
Note 31 
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Article 120 
Kote 31 


Further, it is necessary that the plaintiff should have knowledge of 
the dental and time will ran only from the date of such knowledge “ 
There is a conflict of opinion as to whether there may be successiie 
denials of the plaintiff s right so as to furnish successive causes of 
action for a suit for a declaration On the one band, it has been 
held that it is the first of the series of denials or the first invasion 


(1933) AIR 1933 Lah 63 (55) 145 Ind Cas 241. Shankar Das v Ml Dhan 
Dei% 

(1914) AIR 1914 Lab 70 (71) 23 Ind Cas 458, NaiJio Sinpfv t Isfiar SmgJi 
(1938) AIR 1938 Lab 318 (319), Dasondhs Khan v Jan Mohammad 
(1933) AIR 1933 Oodh 283 (28^ 144 Ind Cas 316, Ml Sukhdasi Kttar ^ 
Fateh Bahadur Sxngh 

(1911) 10 Ind Cas 11 (13) (Oudh), Sarju Stngh v Gaya Din Singh 
(1926) 93 Ind Cas 358 (358) (Lab) Mott Singh v Roda (Limitation for 
a suit for declaration of plaintifi s title and correction of revenue 
entries where the defendant in whose name the entries in question 
stand has neither paid any revcnua nor received any rent, starts from 
the date of overt act threatening plaintiS s rights ) 
r5 T-4 O'*'! V-jr'-’v ’r B-tfc.fc 

■ II - * I ' 


I I * • ... 

(1932) AIR 1932 Bom 15 (20) 13C Ind Cas 181, Dailatraya Pandurang v 
Lakshman Mahadev (Suit for declaration of invalidity of alienation 
—Cause of action arises when the alienation is made and not when 
the alienation becomes known to the plaintiS ) 

(1923) AIR 1923 Oudh 27 (28) 74 Ind Cas 340 Manohar Lai v Aehuta 
nand (Limitation for a suit for a decJatation that the plaintifl is an 
under proprietor tuns from the ejectment order and not from decree 
in rent suit against him, on the ground that he was a tenant 
espcciafiy when bo is in possession in spite of the decree and order ) 
[S« (1935) AIR 1935 0ndh 181 (183) 153 Ind Cas 965 Bhagicatt 
Prasad v Chauharja ] 

11 (1916) AIR 191G Mad 130 (185) 80 Ind Cas CC9 Murwga Chelty V Raja 
swamy (AIR 1914 hlad 429 Followed ) 

(1905) 1 Cal L Jour 73 (82) Mohabharal Shaha v Abdul Hamid Khan^ 


(1914) AIR 1914 Mad 429 (430) 22 Ind Cas 883, TAirwmalo Rao v Durgi 
Shettithi 

(1918) AIR 1918 All 175 (176) 43 Ind Cas 175 Jfalia6ir Rai v Sarju 
Prasad (The denial must be communicated to plaintiff in oraer 
give him a cause of action — Unless so communicated the statute 
limitation cannot run against plaintiff ) 

(1928) AIR 1928 All 172 (177) 114 Ind Cas 177 60 All 659 (F B). Faqira 
V Hafdewa (Per Mukerji J ) 

(1927) AIR 1927 Oudh 21 (21) 98 Ind Gas 760 Makabir v Jageshar 
(1922) AIR 1922 All 114 (116) 60 Ind Cae 148, Gopal Das v Oanga 

Beharfji ^ ^ 


(1903) " '' 


\iane>i 
irhicb 
of tbe 
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of tho plaintiff’s right that will furnish the cause of action Thus, 
according to this view, where the plamtiCT applies for tho registration 
of his name m revenue papers on tho strength of bis alleged title 
but IS refused registration on the defendant’s objection, tho refusal 
will furnish a cause of action But a fresh application and a fresh 
refusal will not furnish a fresh cause of action See also the under- 
mentioned cascs*^^ to tho same effect Similarlj , it has boon held that 
where there has been a denial to the knowledge of tho plaintiff, a sub- 
sequent act in furtherance of the denial cannot furnish a fresh cause of 
action ** A contrary view, namely that overj denial or invasion of 
the plaintiff’s right would furnish a cause of action on which a suit 
for declaration could be based, has been held m the undermentioned 
cases A third view is that where the later invasion of a right is of 


lla(1893) IG Mad 201 (29S) 3 Mad I< Jont 99, Balakrishna v Secretary of 
State 

(19141 AIR 1914 Mad 429 (430) 22 Ind Gas 863, Thtrumala Eao v Dur^t 
Skeliethx 

(1935) AIR 1935 Mad 907 (970, 971) 161 Ind Gas 653 69 Mad 75, Ponnu 
Nadar v Kumaru lieddxar 

(1929) 115 Ind Gas C29 (630) (All), Eallu Shah v Mahomed Ehsanullah 
(1937) AIR 1937 Oudh 291 (293) 166 Ind Gas 774 (770), BanK of tapper 
rndui V iltra Zutr 

13 (1623) AIR 1922 Mad 194 (195) 67 Ind Gas 600, Angah Parambath Kan 

niyath v Thehhe Illalh Neetahhandan 
18 (1922) AIR 1922 Mad 191 (195) 67 Ind Gas 600 AngaU Parambath Ean 
niyalli Ilalha v Thehke Illath Neetakhandan 
(1927) AIR 1927 Oudh 21 (21) 98 Ind Gas 750, MaJiai>»r Pattak v Jojs 
thar Pattak 

(1909) 1 Ind Gas 857 (557) 81 All 9 ilUar Sfcan v Turabon 
18a(1925) 91 Ind Gas 605 (C07) (Lah), Jatmal Sxngh t Chand Stngh 

(1918) AIR 1918 Oudh 316 (316) 48 lad Gas 301. Jagdamba Bakhsh Sxnoh 
V Mahadeo Singh (The eubseqaent issue of an abottivo notice by 
the landlord does not give a fresh cause of action ) 

(1927) 99 Ind Gas 988 (989) (Lab), Btra ▼ Itam Smgh 

(1928) 110 Ind Gas 8GG (808) (Lab), Chhankanda Itam » Bakam Khan 

14 See (1917) AIR 1917 Lab 293 (295) 42 Ind Gas 346 1917 Pun Ro No 79, 

Chulam Hussamy Sax/uUah Khan 

15 (1929) AIR 1929 All 331 (332) 119 Ind Gas 502 Zoraicar Sxngh » Dip 

C/ia»d (For a suit for declaration tbero may be repeated causes of 
action ) 

(1898) 1899 All W N 215 (216), JWnfc* Bakhth v llamam Sxngh 
- 

• possession 

Sion— That 

. u . revenue 

papers he could aOord to ignore it ) 

(1933) AIR 1039 Mad 193 (193, 199) Appa itao t Secretary of State 
(1919) AIR 1919 Oudh 401 (405) 58 Ind Gas 1005 Parmethxcar Din r 
Itam Nath (The mere fact that a Revenue Gourt refused to partition 


(1919) AIR 1919 Lah CO (67) 41 Ind Gas 912, Colal Chanda v Ilukam 
Chanda 

(1907) 1“07 Pun Re No 140 page 672 1907 Pun W R No 1ST, Hakxm 

Stngh V 11 aryaman 


Article 120 
Note 31 
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Article 120 a different and more sertous h%nd, as a sale following an attachment 

Note 31 of property or when the enjoyment though disputed is not actually 


(1919) A I B 1919 Lah US (416) 53 Ind Gas 595 1919 Pun He Ko 98 
Jahana v WaUi 

(1919) AIR 1919 Lah 425 (426) Det\ Das v Mohamad 
(1922) AIR 1922 Lab 94 (95) 3 Lah 43 67 Ind Gas 990 Afa^owiei Bamf 
V Ralan Chand 

(1922) AIR 1922 Lah 125 (126) 65 Ind Gas 124, Lonnd Chand v Allah 
Bakhsh 

(1927) AIR 1927 Lfth 119 (119) 100 Ind Gas 732 8 Lah 22 Small 7 
Bahai 

(1927) AIR 1927 Lah 887 (887) 109 Ind Gas 169, Muhammad Bakhsh v 
Batman 

(1930) AIR 1930 Lah 284 (285) 122 Ind Gas 225 Ghulam Basul t Eahim 
Bakhsh 

(1933) AIR 1933 Lah 53 (55) 145 Ind Gas 241 Shankar Das v Ml Dhan 
Devi 

(1933) AIR 1933 Lah 920 (922) 146 Ind Gas 136 Ram Lai v Thakurjt 
Mandir 

(1918) AIR 1918 All 175 (176) 43 Ind Gas 175 Mahabir Rai v Sarju Fra 
sad Rax 

(1919) I B 1919 All 383 (385) 41 All 509 60 Ind Gas 767 Kah Prasad 
Missir y Barham Mtssxr 

(1921) AIR 1921 All 40 (41) 62 Ind Gas C95 Guhan Lai v Ma/ffool 
Ahmed (Two separate and independent attacks on title of person in 
possession — Time for suit for declaration runs from later attack on 
title ) 

(1929) AIR 1929 All 5‘>9 (530) 121 Ind Gas 209 Aftah Ah Shan T Aibar 
All Shan 

(1933) AIR 1933 All 6C3 (664) 145 Ind Cos 723 Mi Salamat Segam T 
Sheikh Tkram (An owner in possession of property acquires a cause 
of action on each occasion on which bis rights are denied ) 

(1934) AIR 1934 An589(641) 150lndCa8 814 ParjapaU r Jot Singh 
(A fresh canso of action may arise to a plaintiS and he may "ing a 
suit even though a prior cause of action had arisen to him beyond tne 
period of SIX years ) 

(1935) A I R 1935 All 174 (176) 153 Ind Gas 78 Shxam Lai v Mohamad 
Alt As] garBusam 

(1918) AIR 1918 Lah 265 (26C) 44 Ind 0ns 31, Barnam Smgh v Makhan 
(1936) AIR 1930 Oudh 387 (394) 164 Ind Gas 118 Parlab Bahadur Singh 
T Jagatjit Singh 

(1909) 1 Ind Cas 650 (657) 31 All 10 (Note) Robert Skinner v Shanker Lai 
(1909) 4 Ind Gas 159 (159) 12 Oudh Cas 320 Jiwanand v Bem Madho 
(1910) 7 Ind Gas 528(629) (Lah) Khem Singh y Kesar Singh 
(1913) 21 Ind Cas 609 (611) (AH). Rahmat Vllah v Shams-ud Dm 
(1919) AIR 1919 All 3B3 (385) 41 AU 509 60 Ind Gas 767 Kali Prasad 

Misir T Barbans Aftsir 

(1909) 3 Ind Cas 747 (748) 33 Mad 171 Sriman Madabhvsi Achamma v 
Oojieuttt Barayanasaumy Baidu 
(1935) A I R 1935 Fat 83 (36) 13 Pat 617 150 Ind Gas 130 

Fatra »» V JJidnayur Zamindary Co Ltd (As long as the title o 
the plaintiff is not lost by adverse possess on of the defeadaat coco 
invasion g ves him a fresh cause of action ) 

[See also (1925) AIR 1925 Lah 417 (418) 66 Ind Cas 117, Sohawa 
Stngh V Asa Smgk } 

IG (1912) 13 Ind Cas 96 (96) 36 Mad 383 Anantarasu Garu y Barayanaratu 
Garu ^ in/* T j n a 


application for salo Is made ) 
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interfered with until a later date,” the later invasion will furnish a 
cause of action A fourth view is that thero may ho optional and 
compulsory causes of action, that a party is not bound to sue on an 
optional cause of action but that ho would bo bound to sue on a 
compulsory cause of action, m which case timo will run from the 
date of such cause of action In Gfottnd Narain v Skamalal,^^ 
their Lordships of the Privy Council observed as follows 

"Assuming that Article 120 applies, they think that the 
expression ‘right to sue' in that Article means the right to 
bring the particular suit with reference to which the plea of 
limitation is raised, and that the present suit being in respect 
Dendua only, the starting point for limitation must be the date 
when the appellant’s rights m Dendua were first tntaded ” 

The invasion in that case was the working of coal mines by the 
defendants in the plaintiff’s property, and it was held that the cause 
of action arose when the mines first began to be worked In Jagat 
Mohan v Pralap Udai Nath,^^ their Lordships of the Privy Council 
observed as follows 

"A right in the Maharaja to sue arose m the year 1921, quite 
independent of any right to sue which may hate arisen in him 
at an earlier dale " 

It would seem to appear from an examination of the cases above 
referred to, that where there has been an invasion of the plaintiff e 
right by reason of an act of the defendant, a repetition o/ similar 
acts would not constitute a fresh cause of action and consequently 
time would, for a suit for a declaration, run from the first invasion of 
the right But where the act constituting the subsequent invasion of 
the right is not a more repetition of an earlier act but is independent 

(1935) AIR 1935 Mad OCT (971) 161 Ind Cas C53 59 Mad 75, Pmnu 
Nadar 7 Kumaru Beddtar 

(1922) AIR 1922 Mad 191 (195) 67 Ind Caa 600 Angah Parambath Kan- 
ntj/alS Fuilha v Thtkke Iltath Neelakhandan 

(1922) AIR 1922 Cal 6 (10) C5 Ind Cas 8, Jeynaraxn Sen t Sn^anfa lioy 
(First denial in written statement — Subsequent mortgage by defen 
dant of property of plaintiff alleging that it was his ) 

(1928) A IR 1923 Pat GG (82) 6 Fat 633 106 Ind Cas 399, Uda» Pralap 
Nalft V iTagat STofian 

(1936) AIR 193G Pat 323 (332) 15 Pat 151 163 Ind Cas 910. Kanhya Lai 
Vissir V Ml Hira I7i6» 

[See (1919) AIR 1919 All 167 (187. 18S) 62 lod Cas 646, 2It Imam 
Bandiy Puran Prasad ) 

(See also (1905) 1 Cal L Jour 73 (63) J/oAabAaro( Shaba t Abdul 
Hamid Khan (Plaintiffs claim rejected on 19 3<1SS9— Sale 
held on 22 4 16S9— Date of sale gave a cause of action )] 

17 (1925) AIR 1925 Lab 391 (392) 6 Lab 132 89 Ind Cas 299, Bela Singh 
V Lals^mi Das 

17a(1936) AIR 193G Mad 313 (315) 58 Mad 141 1C2 Ind Cas GCl, ParfJia 
saralhi Jppa Rw 7 Seerelary of State 

(1935) AIR 1935 Lab 627 (S29) 16 Lab C59 157 Ind Cas 75. Piasat Ah 
r Iqbal Bai 

18.(1931)AIR193IPCe9(9l} 53 Cal 1187 181 Ind Cas 753 53 Ind Arp 
125 (P C) 

19 (1931) A I R 1931 P 0 302 (303) lO Pat 877 131 Ind Cas 1073 (P C) 


Article 120 
Note 31 
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firtiole 120 
Notes 
31—33 


32. Suit for distptbntiye share of deceased’s property. — 

See Note 4 to Article 123, tnfra, for e full discussion 

33. Suit for possession of, and for removal of a person 
from, office. — Article 124, ^ost, applies to suits for possession of 
an hereditary office * A suit for possession of an office which is not 

20 ^1012) 17 Ind Cas 675 (676) (All), SJitophrr Svngh •? D«m4r«t« S%ngh (At 

the Mttlomeot of 1001, the plaintiffs were recorded in the reTenue 
papers as being m possession of a smaller area of land than they 
actually held The plaintiffs remained in possession, and in April 
1909, the Collector corrected the entry, but his order was set aside by 
the Commissioner in August 1909 and thereafter the defendants 
interfered with the plaintiff s possession The latter then sued for deela 
ration of title to the land Held that whether or not a cause of 
action had accrued to the plaintiffs in 1901, the Commissioner s order 
had given use to a cause of action to the plaintiffs and their suit 
having been brought within six years of the date of that order, was 
not barred by limitation ) 

(1914) AIR 1914 Mad 429 (430) 22 Ind Cas B83, Tkirumala Bao v Kadt 
Tear Durgt Shetleth* (Denial giving cause of action— Subsequent sale 
of plaintiff's property in consequence of the denial— No fresh cause of 
action ) 

(1920) AIR 1920 Pat 542 (547) 56 Ind Cas 184 5 Pat L Joue 273, Bre 
matha Nath Malta t A J Metk (This is not consistent with AIR 
1931 P 0 89 ) 

21 (1925) AIR 1925 AK 421 (423) 47 All 416 87 Ind Cas 647, Gajadhar 

Stngh V Han Stngh 

[S« olio (1927) A I B 1927 AH 148 (149) 98 Ind Cas 811, Jagdtsh 
ProMd Naraitt v Jang Bahadur Natk ] 

22 (1905) 1 Cal L Jonr 73 (76) Mohabharaf Shaha v Abdul Samtd Khan 

(1916) AIR 1916 Cal 761 (754) 31 Ind Cas 242, Brojendra Ktthore v 

Bharat Chandra 

[Ste also (1926) AIR 1926 Cal 1022 (1026) 97 Ind Cas 73, Jlohtnl 
Nandan v Jaiu Nandan ] 

Note 33 _ 

1 (1020) AIR 1920 Cal 800 (803) 60 Ind Cas 1C5, Kasstm Jlassan v Hatra 
Begum . 

(1913) 18 Ind Cos 373 (874) (Mad) Palantandt Madhavarayan v I adamaiax 
Oodayan 


and distinct from the prior act, it would furnish a fresh cause of 
action and time would run from that date This solution of the 
difficulty seems to accord with the two decisions of the Privy 
Council referred to above and with the decisions of the Indian 
Courts in general The view expressed in soma cases, however, is 
inconsistent with this eolution 

"Where within six years of the denial of the plaintiff's title there 
IS an adjudication by a Civil Court deciding against the defendant, a 
subsequent denial of the plaintiff's title is one which will give rise 
to a fresh cause of action 

Where the act of the defendant constituting the denial is a 
continuing wrong then. Section 23 will apply and the suit will not 
he barred See Note 4 to Section 23, ante, and the undermentioned 
cases 



SUIT FOR WHICH NO PERIOD IS PROVIDED ELSEWHERE 1675 


hereditary would bo go\ orned bj this Article * Where lands or emolu. 
ments aro attached to a non-hcroditary oiCco, a suit to recover the 
lands and tho office would bo governed only by this Article * The 
cause of action for a suit for possession of office governed by this 
Article 13 not when the plaintiff’s right to possession accrues but 
when the defendant advtnely possessei it * Tho Explanation in column 
3 of Article 124 has been held to lay down only a general rule for 
determining tho question of possession m respect of offices and to be 
therefore applicable to cases governed by this Article also where the 
claim IS, in substance, one to recover possession of an office ® 

Where no suit is brought within the time limited by this Article 
for possession of a non hereditary office, tho right of the owner is 
extinguished by the operation of Section 28, ante * 

A suit for removal of a person from an office is governed by this 
Article^ Tho cause of action for such a suit arises when the 
defendant takes up the office,^ or, if the defendant is sought to be 
removed on the ground of change of religious views, from the date of 


U9091 S led Cas 419 (494) 87 Cal 963, SaUmulla Bahadur t AbdulKhayer 
ilohammad Uustafa 

S (1920) AIR 1920 Cal 800 (603) CO lad Cas 165, JTa&nm Hauan v Eatra 
Begum 

(1927) AIR 1937 Cal 180 (135) 09 lod Caa 205, Debendra Hath iUtra v 
Shtxkh Sefatullah 

(1892) 19 Cal 776 (779), Jagannalh Das v Dxrbhadra Das 

(1927) A I R 1927 Mad 146 (149) 99 lod Caa 634, Muntjvcmt Btllax v 
Secretary of State 

(1926) AIR 1926 Mad 1012 (1015) 97 lod Cas 437, Parmanand Das 
Gosvamtv Badhakrxshna Das 

(1903) 26 Mad 118 (115), Rxdambx Itaghaiatharsar v Tirumalax Asarx 
Eallur Baghaiac^rxar 

(1935) A IB 1935 Mad 449 (452) Ilajagojula tiaxdu v Bamasubramanxa 
Ayyar (AIR 1926 tiad 1012 FoUoraed ) 

(1930) AIR 1930 All 860 (867) 129 Ind Cas 375, Abdul Alim v Abdul 
Hamiii (Sait lor pos&essioo of tfao office of tbe mutawalli is governed 
b7 Article 120 ) 

(1909) 3 Ind Cas 419 (424) 37 Cal 263, Sahmullah v Abdul Khayer 3Iaho 
med ilustafa 


3 (16S0) 2 5Iad 2S3 (265) 4 lod Jor C22, T'vn4:afant&ramant<t v Surayya 

4 (1926) AIR 1926 3Iad 245 (246) 93 Ind Cas 923, J^ara^ana iludalxar t 

Eagapya itudaliar 

6 (1935) AIR 1935 Mad 449 (452), Bajagopala Eaxdu ▼ liamasubramanxa 
Iyer 

6 (1927) AIR 1927 Cal ISO (135) 99 lod Cas 205, Debendrarxath ilxtra t 

Sefatccllah 

(1903) 26 Mad 113 (115), Bagharaeharxar v Txrumalax Asart 

I\ allur Baghavachariar (Right to land apportcnant to o£ic« sroald 
also be barred ) 

7 (1916) A I R 1916 Mad 1016 (1025) 40 Ind Cas C2T, fniMsam r 

Kataraja Tambtran 

(1909) 2 I C 107 (109, 110) 1909 Pna Be No 53, Tad illi t MabaraJc AU 

8 (1918) AIR 1918 2(ad 1016 (1025) 40 Ind Cat C27, Kaxlasam Bxltax t. 

Ralaraja Tawbivan 


Article 120 
Note S3 
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Article 120 
Kotes 
33—35 


sach change ® 

35. Suit by Hindu reversioners. — Article 125, post, provides 
for suits by immediate reverstoners for a declaration that an aliens 
tion of land by the limited female owner is void except for her life 
or until her remarriage A emt for a declaration by a reversioner, 
which does not fall within Article 125, would be governed by this 
Article Thus, a suit by a remote Hindu reversioner for a declaration 
that an alienation by the widow is not binding on him or on the 
reversion, would be governed by this Article ^ Similarly, a suit by a 
leversioner, not during the lifetime of the limited female owner but 
after her death, for such n declaration would be governed by this 
Article * So also, a suit by a reversioner for a declaration that a 
transaction by the limited owner which does not amount to an 
alienation of land would not be governed by Article 125 but would 
be governed by this Article * Where, during the minority of a 
limited Hindu female owner, her guardian, appointed under the 
Guardians and Wards Act, 1890, alienated the proport> of the minor 

9 {1909) 2 1 0, 107 (109, 110) 1909 Poa Re No 53, Yad Ah v ilubarak Alt 

Note 35 

1 (191C) AIR 1916 Cal 606 (608) 30 led Cas 578, Sarobjtt Pratab Bahadur 
7 Shagu.at Eoer* 

(1905) 82 Cal 473 (478), Chooramant Dait v Baxdya Nath Natk 

(1915) AIR 1915 Mad 800 (802) 20 lad Cas 625 38 Mad 896, Narayana 
Atyar v Rama Atyar 

(1917) AIR 1917 Mad 80 (34) 88 lad Cas 270, Vtnhata Rota t 2 ’«);aram 

(1905) 82 Cal C2 (71) 9 Cal W N 25, Abmash Chandra Mttjvmdar v Bart 
Nath Shaha 

(1915) AIR 1915 All 180 (132) 87 All 195 26 lad Cas 737, Kunwaf 
Bahadur V Rtn<!ris5(trt 

(191G) AIR 1916 Lah 144 (145) 33 lad Cas 161 1916 Pun Ra No 15 
ilt Tkahan v Canesht 

(1913) 18 lad Cas 710 (711) (Mad) Guniupalh Ramanna v Guntupdlh 
Annavtma 

(1928) AIR 1928 Lab 242 (243) 108 lad Cas 184, ilt Bal Kaur v Bt 

Bar Kaur 

(1920) AIR 1920 Lab 424 (425) 1 Lab 69 55 Ind Cas 924 Soman Smgh 
v Uitam Chand 

(1936) AIR 1936 Pat 635 (536) 165 lad Cas 21, Lamar Uahton v Jaqd^y 
ilahton 

(1890) 14 Bom 512 (515), Chhaganram AtHhram v Bay iloltgavn 

(1933) AIR 1933 All 856 (857) 146 Ind Cas 977 ilt Pagram v Gaya 

(1924) AIR lV2i Oudh 381 (382) 27 Oudh Cas 173 83 Ind Cas 1055 
Anandi Dm t Ratn Sakai 

(1900) ■ _ , — 


2 (1935) AIR 1935 Pat 256(260} 15S Ind Cat 2ii, Stlal Raul y Adalat Haul 
(1908) 18 Mad L Jour 275 (276) 3 Mad L Tjm 819, Enshna Iyer v LaJcsfit 

rntammal 

(1936) 165 Ind Cas 448 (449) (Mad). Rajagopala Konar v Ramanuja 

3 (1927) AIR 1927 Naa 193 (194) 101 Ind Ois 276, Paiku v Bhuoa (Sarren 

det by widow ) , 

(1912) 17 Ind Cas 864 (865) 1912 Pun Ro No 108, MI ▼ Sunaar 

Stngh (Sale of equity of redemption is not alienation ) 
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Tvithout the permission of tho Court and the nearest reversioner 
sued for a declaration that the alienatioQ was not binding on the 
estate, it ^va3 held that the alienation being a transaction which 
was xotdahle under Section 30 of tho Guardians and Words Act, tho 
suit could not be regarded as one for a declaration that it was void 
except /or the life of the Urruted owner, that Article 125 did not 
apply, and that therefore tho suit was governed by this Article * 
Whore the limited female owner is in possession of a life estate by 
virtue of a bequest or grant or transfer infer vttos and not by virtue 
of her being a Hindu or Muhammadan, a suit by the reversioner for 
a declaration that an alienation by her is not binding on him was 
held not to be governed by Article 125 but to be governed by this 
Article 

The cause of action in suits of the above nature would arise 
on the date of the alienation or other transaction impeached ’ Tho 
whole bodj of reversioners have only a single cause of action arising 
on the date of the alienation * The contrary view expressed in some 


(1SI4) AIR I9U Lah 409 (41Q) 1911 Puo Re No 70 25 Ind Cas 463, 
Devraj v Skxiravi (Sale ot bouse is not sale of land This riotr bas 
however not been followed ste Note 12 under Article 125 ) 


• V Jagitp 
«rty— Till 
bringing 
there was 
rticlo 120 


(1902) SO Mad 468 (490), Romditfomt Kaxh v TAayammal 

(1919) A I R 1919 Mad 70Q (707) 47 Ind Cas 578, Banja Rao v lianga 

nayaki Ammal 

4 (1924) A I R 1924 Cal 481 (482) 51 Gal 101 81 Ind Cas 522» Das Bam 
Chovdhury v Txrtka Nath Das 

4a(1936) AIR 1036 Pat 823 (931 832) 15 Pat 151 163 Ind Cas 940, Kanhya 
LalilttstTf VI /lira Bibi. 

6 (191C) AIR 1916 Cal 606 (608) SO Ind Cae 576. Sara5;tl Prafap Bahadur 
Sahs V Bhagwant Koer* 

(1915) A IB 1915 All 180(132] 37 All 195 26 lod Cas 737, Eunicar Baha 
dur V Bmdraban 

(1920) AIR 1920 Lab 424 (425) 55 Ind Cas 924 1 Lab 69, Soman Bmjh 
V Vttam Chand 

(1916) AIR 1916 Lab 144 (145) S3 Ind Cas 161 1916 Pun Re No 15, 

3fl Thakan r ill Ganesht 

(1918) 18 Ind Cas 710 (711) (Madl, liamanna v Jnnamma 

(1936) AIR 1936 Pat 535 (S36) 165 Ind Cas 21, Datnar ilahlm v Jagdtp 
Mahlon 

(1924) AIR 1924 Oudh 831 (382) 27 Ondh Cas 173 63 Ind Cas 1055, 

AnandiXHnv Bam Sahai 


C. (1904) 18 Mad L Jour 275 (276) S MadL Tim319 Kruhrusiytr r Lakshmu 
ammal 

(1929) AIR 1929 Lab 579 (5S1) 123 Ind Ca* 87, SaJhi* Bam t Bithambar 
Dial 


Article 120 
Note 34 



Article 120 
Notes 
34— 3S 
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cases'^ that each reversioner gets a separate cause of action or that a 
subsequently born or an adopted reversioner would get a separate 
cause of action is no longer good law m view of the decisions of the 
Privy Council m VcnkatanarayanaPtllaiv Subbammal^&nSLJanah 
Ammal v Narayanoswamy ® The fact that the alienee from the 
limited owner himself alienates the property to a third person, will 
not furnish a fresh cause of action for the reversioner to impeach the 
alienation by the limited owner Where a decree was fraudulently 
obtained against a Hindu widow and the reversioner sued for a 
declaration that such decree was not binding on the reversion, it was 
held that the cause of action arose not on the date of the decree but 
on the date of tbe attachment in execution of the decree.^* 

A suit by a reversioner against a limited owner for the appoint 
ment of a receiver of the estate for the purpose of preventing waste 
and for the preservation of the property, is governed by this 
Article 

35. Sait to set aside father's alienation— A suit by a Hindu 
governed by tbe Mitakshara law to set aside his father s alienation 
of ancestral property is specially provided for by Article 136 It has 
been held by the High Court of Lahore' that where a property, 
though joint family property, cannot be said to be ancestral property 
in the sense in which it is ordinarily interpreted in the Hindu law, 
a suit to set aside an alienation by tbe father of such property would 
not be governed by Article 126 but only by this Article Similarly, 
where the alienee does not get possession of tbe property alienated 
a suit by the son to set aside tbe alienation by his father is governed 
by this Article and not by Article 126 * See also the undermentioned 

(1900) 22 All 83 (41) 1899 All W N 159 (F B), llAosrwanla V Sukht 

See Note 17 to Section 6 <in(« and Note 7 to Article 125 fost 

[See also (1890) 14 Bom 512 (515) Chkaganram v Bat Mohgavn ] 

7 (1924) A I B 1924 Cal 481 (482) 51 Cal 101 81 Ind Cae 522 Das Ban 

Choiidkvry t Thtrtka JValA Das 

(1915) A I B 1915 Mad 800 (802) 20 Ind Cae C25 (626 627) 33 Mad 396 

Narayana Aiyar v Rama Aiyar 

8 (1918) A I B 1915 P C 124 (125) 38 Mad 406 42 Ind App 125 29 Ca^ 

293 (P C) 

9 (1916) A I B 1916 V C 117 (118) 39 Mad 634 43 Ind App 207 37 Ind Oaa 

161 (P C) 

10 (1929) A I B 1029 Lah 679 (581) 123 Ind Cas 87, Sadhu Bam v BrsUmbar 

Dial 

11 (1907) SO Mid 402 (404) 17 Mad L Jonr 288 2 Mad L Tm 360 Sundar 

appa V Sreeramulu 

12 (1918) AIR 1918 Mad 1198 (1199) 37 Ind Cas 642 Venkamma v Nara 

nmham 

(1921) A I R ion Mad 234 (235) 44 Mad 994 6G Ind Cas 10 Gohila 

Vtn\anna t Ookula Naremmham 

Note 35 

1 (1934) AIR 1934 Lah 397 (397, 398) 150 Ind Cas 963, Gobind Bam t 

Gopxcliand 

2 (1927) AIR 1927 All 702 (703) 106 Ind Cas 377, Bindeshri Vpaihya t 

Sital Upadhya 
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case * 

86. Suit impeaching alienation by karnavan of a Malabar 
tarwad. — The cause of action tor a emt by the junior member 
of a Malabar tarwad for a declaration that an alienation by the 
larnaian is not binding on the tarwad, accrues on the date of the 
completion of the document ovidoncmg the alienation and not when 
the alienation comes to the knowledge of the plaintiff ^ 

87. Suit for joint possession. — A suit by a co sharer in a 
property for joint possession of such property is not one governed 
by Article 127 or Article 144 but is ono governed by this Article * 

38. Suit for partition. — Where a partition takes place between 
members of a family, and the plaintiff, a minor, is represented by 
bis mother and subsequently the minor sues to question the partition, 
the suit will be governed by this Article * Time will begin to run 
from the date when the plaintiff has knowledge of the facts entitling 
him to bring such a suit ^ A suit for the partition of a family 
business,* or for partition and possession of moveable property,* 
would bo governed by this Article See also the undermentioned 
case * 

89. Suit for customary dues or for yeomiah Bilowance. — 
The following suits have been held to be governed by this Article 


Article 120 
Notes 
38—39 


(1930) AIR 1929 All 7(0 (7S1) 119 lad Cas 90 Angai Singh v Dakadur 
Singh 

8 (1929) AIR 1929 Lah 90 (91) 10 Lab 543 113 lad Gas 907, Jagoy Ham 
Hichhpal 

Note 36 

1 (1910) 5 Ind Gas COS (COO) 33 Mad 81, OUappurakkal Thathate Soopi r 
Chenehil Pallikal Uppathumnut 

Note 37 

1 (1909) 4 Nag L R 120 (128), P^mdayal t CttlaUa Ba^ 

(192S) A I R 1928 Nag 9G (97) III Ind Gas 7C. Amarclianda v Ramjiwan 
[Ste also (1901) 31 Cal 617 (C57) 8 Cal W N 416 (F B) Tomisaddm 
T Athrub Alt (Person claiming a share as lessee )) 

Note 38 

1 (1921) AIRigOlMadCSS (551) Cl Ind Gas 702 reuAala Jlerfdi v Ruppu 

lUddi (Mother is not the guardian of the minor in resj^ct of joint 
familj property hence Article 41 docs not apply ) 

2 (1927) AIR 1927 Nag 350 (350) 104 Ind Gas 493 Jain v Tukaram 

3 (1937) A I R 1937 3Iad 599 (GO’) 173 Ind Gas 191 Gundayya \ Siddappa 

4 (1915) A I R 1915 All 148(149} 37 All 318 28 Ind Cas 953 ParsoInTn Boo 

V JJadhft Rat (Funds) 

6 (192S) AIR 1929 Lah CC2 (CC3) 111 Ind Cas 29 Gurtidas Ual v Datj 
Kath (Under a compromise in a amt for partition of joint property, 
in order to adjust the ditlereDce betsreen the prices of the properties 
vrhich fell to the share of tb* two contesting parties a certain snm 
was to bo paid by Z) to B The amonnt was to le paid after one 
month D brought a suit to recorer the amount D contended that 
the suit was time barred according to Article 111 Held that it was 
not a case of sale and amount in amt could not be described as 
purcbs«e money Therefore Artide 111 did not apply but the case was 
goTcmed by Article 120 ) 
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Article 120 
Notes 
39—41 


1 A suit for declaration of the plaintiff s right to recei7S the 
yeomtah allowance payable to the rnutawdlh of a mosque ^ 

2 A suit for arrears of customary dues payable to a chkatram * 

3 A suit for money due to the plaintiff as the holder of an 
hereditary office as marriage dues ^ 

4 A suit for the recovery of gkarwara dues ^ 

5 A suit for the recovery of zar ir chahamm^ or haq t cha 
liarum ® 

6 A suit for declaration of plaintiff s right to mahkana 
allowance The cause of action for such a suit arises when 
a certificate under the Pensions Act is obtained, as until 
then the plaintiff has no right of action ^ 

40. Suit for emoluments of hereditary office. — A suit by 
persons holding a hereditary office of dtuaris of a temple to recover 
dues payable to them as emolnments in respect of their services m 
connexion with the temple is governed by this Article and not by 
Article 102 or Article 131 ^ A claim for such remuneration falling 
due beyond six years of suit would be barred * 

41 Suit to enforce mortgage or pledge. — A suit to enforce 
a mortgage not governed by Article 182 would be governed by this 
Article Thus a suit to enforce a mortgage of a turn of worship is 
not governed by Article 132, but would bo governed by this Article ^ 
As to a suit to enforce a mortgago executed for loan of paddy, sea 
Note 21 to Article 132 tnfra A suit to enforce a pledge of moveable 

Note 39 

1 (1920) A I R 1920 Mid 447(447) 58 I C 768, Ghulam Goust Saib v Janma 

2 (1693) 16 Mad 305 (307) Vtrikataraghta V District Board of Tanjore (Suit 

for arrears ol customary dues to chbatram is cot a suit for rest } 

3 (1899) 22 Mad SSI (353) Balhna Mudaliar v Txruxenitatacharxar 

4 (1899) 3 Oudh Caa 203 (204) Durga Bakhsh Singh ^ Hasan AU {Gkarwara 

dues are neither malikana allowances nor such fees or haks as are 
contemplated in Article 132 A suit for the recovery of such does is 
governed by Article 130 ) 

5 (1916) AIR 1916 All J99 (200) 35 Ind Cas 347 Bmdeskn v Somnath 

Bhadry 

(1931) A IR 1931 All 25(26) 130 Ind Caa 12 52 AU 921 Deo Das v 

Maheih Jiam Oond 

6 (1896) 18 All 430 (431) 1896 AU W N 140 Sham Chand v Bahadur 

Upai/jia 

(1878 60) 2 All 358 (861) Ktralha Chand v Gartesh Prasad 

7 (1929) AIK 1929 P 0 1G6 (169) 56 Ind App 2C7 51 AU 439 117 Ind Cas 

493 (PO) Jaggo Daiv Ulsavalal 

Note 40 

1 (192G)A I R 1920 Pat 205 (207) 5 Pat 249 94 Ind Caa 826 Batdya 

nathJuiY JIarDutt 

2 (19‘’C) A I E 1926 Pat 205(207) 6 Tat 249 94 Ind Cas 826 Baulyanalh 

Jiu V liar Dntt 

Note 41 

1 (1919) AIR 1919 Cal C71 (072) 46 Cal 455 47 Ind Cas 25 Naramgha 

Dana v Prolhodman Tinan (Suit to enforce a mortgage of tarn oi 
worship ) 
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property vrould also bo governed bj this Article * A suit for the 
recovery of the loan Tpcrsonally against the debtor would bo 
governed by Article 57 (see Note 4 to that Article) 

42. Suit to enforce an award. — It was held in some cases of 
the Allahabad High Court that a suit for the specific performance of 
the terms of an award was governed by Article 113, ante The said 
view has not been followed even by that High Court in other cases, 
the general trend of all the High Courts being that Article 113 
would not apply to such cases See Note 5 to Article 113, ante If 
■such cases do not also fall under any other Article this Article would 
clearly apply * Where the parties sign the arbitrator’s award m 
token of their acceptance and thus merge the award into a new 
contract between them, a suit for money recoverable under such 
award may be regarded as one for compensation for breach of 
contract within the meaning of Articles 115 and 116 * This view 
has not, however, been followed in other cases* In Ma Bibt v 
Ahdtil Hamead it was held that a suit for possession based 

on an award would be governed by Article 142 or by Article 144 
and not by this Article Butledge, C J , observed as follows 

"It does not seem to us that m every case suits 

which are based on an award must be governed by Article 120 

.... There is no specific Article of the Limitation Act 

S (1695) 17 All 264 (236) 1895 All W N 4C, ilaian J/oAan Lai v Kanhaya 
LaX 

(1902) 27 ifad 528 (530) IS &Iad L Joar 445, ilahaUnga Nadar v Cana 
patt 5u55t<n (Tli« claim to proceed against propcrtr pledged is 
governed by Article 120 and tbe claim to proceed against the debtor 
personally is governed by Articto 57 Where both ngbts exist they 
are concurrent rights and the right to proceed against tbe property 
pledged is not merely accessory to tbe right to proceed against tbe 
debtor personally ) 

(1918) A I R 1918 All 344 (344) 46 lQdCasS73 40 All 512 Deoi^inandan 
T Gapua 

(1804) 22 Cal 21 (24) Chand Eaboo v JagabunduOhose 

(1917) AIR 1917 All 309 (310) 37 Ind Cas 4 39 AU 74 Jamna De% v Lola 

(1035) AIR 1035 Bom 213 (215) ISC Ind Cas 531. Percy F Fxihtr v 
Ardeshir 

(190C) SO Bom 218 (210) 7 Bom L R 739. Trllappa v Desayappa 

(1902) 1 low Bur Rol 154(155) ila Kyx Ky%^ ilaSkvt 

(1002) 24 All 251 (253) 1902 All W E 43. Satyxd Ah Khan v Dtbi Fraiod 

Note 42 

1 See the ca<cs cited in Foot Notes to Note 5 of Article 113 ante 

2 (1912) 1C Ind Cas 604 (80G) 1913 Pan Re No S3. Uardhian Stngh r Delht 

Cloth and CeneralililliCa Lid 

3 (191C) AIR 191C Idh 1C3 (164) 1915 Fun Re No 102 32 led Cas 83, 

narihaj ilal r Ditron Chand 

(1929) A IR 1929Sind 1CS{1G9) 117 Ind Cas 153 23 B nd L B 417, EAuS- 
cAand v JrlAanand 

4 (1929) AIR 1929 Bang 275 (rc. 277) 123 Isd Cas 909 


Article 120 
Notes 
41—42 


lim IOC 
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Article 120 applying to suits for the enforcement of an award It may be 

Notes that m many such suits it would be impossible to say that the 

42— suits can be classified tinder any other Article and therefore 
that Article 120 applies But had the Legislature intended that 
in all suits to enforce an award, entirely irrespective of their 
nature, the period of Iimitatton applicable should be six years, 
it 18 extremely unlikely that a specific Article dealing with such 
suits would not have been inserted m the schedule ’ 

43. Suit for taxes. — A suit for the amount due as tax under 
a statute is governed by this Article In Secretary of State v Gunt 
Proshad Dhur} Petheram, C J , observed as follows 

"The Limitation Act does not prescribe any period of 
limitation for money due under a statutory liability to pay it, 
so the suit is, I think, within Article 120, m other words, the 
period of limitation is six years, which begins to run from the 
time when a demand for the money is made by persons who 
could give the receipts required by the Section ’ 

It has thus been held that a suit by a municipality for recovery 
of a terminal tax * or of a fee charged for issuing a permission for 
use of municipal land under the provisions of the Municipal Act,’ 
will be governed by this Article Similarly, a suit by a municipality 
to recover a license fee payable in respect of a platform erected 
by the defendant,^ or for house and latrine taxes payable by the 
defendant,® will be governed by this Article A suit for recovery of 
instalments of profession tax under the provisions of the Town 
Improvements Act, 1871, will bo governed by this Article ® A suit 
for recovery of cess from intermediate land holders under Section 
88 of the Madras Local Boards Act, 1920, has been held not to be 
one for rent or one based on any contract but one to enforce a 
statutory liability governed by the six years’ rule under this Article 

44. Suit by oreditor against alienee from devisee. — The 
creditor of the ancestor or testator may follow the lands into the 
possession of a purchaser from the heir or devisee with knowledge of 

Note 43 

1 (1892) 20 Cal 51 (67) (P B) 

2 (1938) AIR 1938 Sind 48 (48) 173 lad Cas 679, Larlana afunieipaWy v 

Raloomal Pavtcomal 

3 (1936) AIR 1936 Sind 184 (184) SO Bind L R 146 165 Ind Cas 859, 

Masand Mohram v JJunxcxpalily 

4 (1938) AIR 1938 Pat 193 (193) 175 Ind Cas 8G MathwA Prasad v 

Spenal Offietr, Goya MumexpaUly 

6 (1933) AIR 1933 Pat 65 (67) 141 Ind Cas 792, Dxp Naraxn v Ad Ixhonal 

Dxstnel ^fayxstralt 

C (1881) 3 Mad 124 (125) Presxdtnt oj Municipal Commxssxon Guntur v 

SAnAalulupu Paimaraja 

7 (1937) AIR 1937 Mad 217 (218) I L R 1937 Mad 498 ICT Ind Cas *00^ 

{Y'B),ItajahofV%nanagoram\ Thammanna 



SUIT FOR WHICH NO PERIOD IS PROVIDED ELSEWHERE 1683 

tbo cxistenco of such debts aud with tho knowledge that the heir or 
devisee intended to apply it otherwise than m the payment of such 
debts A suit for a declaration that tho alienation is void and for 
consequential relief would be governed by this Article ‘ 

45. Sait by aaction*pupchaser for refand of purchase- 
money. — It has been held in somo cases that a suit by a court 
auction purchaser for refund of purchase money on the ground that 
the judgment debtor had no saleable interest in the property sold 
(where such suit is maintainable), is governed by this Article ^ As 
has been shown in Note 19 to Article 62 ante, these decisions are 
not good law , such suits would be governed by Article 62 

46. Snlt for restitatlon of conjugal rights. — A suit for 
restitution of conjugal rights would be governed by this Article The 
cause of action for such a suit, namely the refusal of the husband 
or tho wife to live with the other, is a contmning one, inasmuch as 
such refusal is a continuing wrong within the meaning of Section 23, 
ante ^ As to the law on tho subject prior to the present Act, see the 
discussion in Note 15 to Section 23, ante 

47. Suit for dissolution of marriage. — Sub section 3 of 
Section 29. ante, provides that nothing in this Act shall apply to 
suits under the Indian Divorce Act It follows that a suit for divorce 
or for dissolution of marriage under the Indian Divorce Act is 
not governed by the period of limitation prescribed by this Act 
Sub section 3 above referred to will not, however, apply to suits for 
dissolution of marriage by persons who are not governed by tbo 
Indian Divorce Act Such suits would be governed by this Act and, 
there being no specific Article dealing with such suits, this Article 
will apply The cause of action for such a suit would arise when the 
facts furnishing the grounds for divorce first come into existence ^ 


Note 44 

1 (1879) 4 Cal 697 (920) 4 Cal L R 193 4 lod Jur 287 Grttndtr Chundtr 
Ghou T Vafttnlos?! 

Note 45 

1 (1923) AIR 1923 Mad 23 (24) 70 Ind Cas 45 Pafturan v Kandan Kuttj/ 
(AIR 1918 P 0 151, Followed ) 

S<e cases cited in Foot Koto (2) to Noto 19 ol Article G2 ante 

[5realso(1923) A IR 1923Caie5(8S) SOCalllS lOIodCasCOC 
Valar Alt T 5ar/adJtn ] 

Note 46 

1 (1930) AIR 1930 Bom 2S9 (290) 104 Ind Cas 623 ZJasatcanetca Balappa t 

Balarjw Silica rr*! 

(1891) 13 All 120 (151) 1891 All W K IS. Bxnda v ^aunntia 

NoU 47 

1 (1922) AIR 19220adh 100 (111, U2) CS led Cat 453, Md Uanidutlah 
EhanT ild Fakhrtjahan Begam 


Article 120 
Notes 
44—47 
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Article 120 48. Suit to establish exclusive right of worship —A right 

Notes to establish the plaintiffs exclusive right to worship a particular 
48 — 49 idol will be governed by this Article * 

49 Suit to enforoe Hindu son’s pious obligation to pay his 
father’s debts. — Under the Hindu law, a son is under a pious 
obligation to pay his fathers debts where such debts have not 
been incurred for ill^l or immoral purposes The question arises 
whether a suit lies to enforce such obligation and if so what is the 
period of limitation applicable to such suits Before the enactment 
of Section 53 in the Code of Civil Procedure 1908 where a decre6 
had been obtained against the father m respect of a debt due by 
him and on the decree being unsatisded it was found necessary to 
enforce the pious obligation of the sons there was a conflict of 
Opinion as to whether such enforcement could be by way of a suit 
In some cases it was held that a suit would lie and in othera that 
no such suit would lie ^ 

In cases where a suit was held to lie the Article that was applied 
was this Article * But the decisions were not uniform as to when 
the right to sue accrued In some cases it was held that it ac crued 

Note 48 

1 (1879) 4 Cal 663 (635) Eskan Chander Roy t Monmohxm Dassi 

Note 49 

1 In the /ollowxng cates %t was held that such a suit would he 

(1906) 9 Oudh Cas 350 (352) Uata Parskad v Narendra Bahadur (The 
1 ability of a Rmdu soa to pay the debt of bis father arises from the 
moment the lather has laUed to discharge the obligation — Hence the 
suit having been brought more than eir years after the date of the 
decree svas barred by limitation under Article 120 ) 

(1903) 27 Mad 343 (247 254) 14 Mad L Jour 84 (PB) Pmasom ilvdahar 
V Seetharam Ckelhar (The snit in such a case is brought on the 
cause ol action arising from the decree against the father ) 

(1894) 17 Mad 122 (129) 4 Mad L Jour 52 Bamayjav Yenkataratnam 
(1901) 23 All 206 (209) 1901 All W N 34 Narsxngh ZIxsra v Lalj% Mxsra 
(1904) 17 Mad L Jour 281 (281) Jagaxxadha Row v Seshayya 
(1907) 29 All 644 (553) 4 All 1 j Jour 424 1907 All W N 159 Ram Singh ▼ 
Sobha Ram 

In il e /ollowxng eases it was held that such a suit would not lie 
(1896) 20 Bom 385 (369) JJmed Bathxsxtxgh v Goman Bhaxji 
(1909) 1 Ind Cas 459 (459 460) 33 Bom 39 Skxv Ram Dhondu v Sakha 
Ram Enshna . 

(1910) 5 Ind Cas 967 (968) 34 Bom 354 Ramakrxskna Narayan v Vxnayak 
Narayan 

(1906)83 Cal 676 (677 G78) 3 Cal L Jour 131 Ckander Fersl ad v Sham 
^oer 

(1907) 34 Cal 642 (647) 11 Oal W N 593 6 Cal L Jour 491 2 Slad L Tun 
207 (F B) Amarehandra Evndxt v Sebak Chand 
(1912) 16 Ind Cas 970 (970) (Cal) Lachmx Prasad v Basant Lai 
(1912) 13 Ind Cas 670 (671) (Lah) Tofa Sxngh v Parlab Smgh 

2 (1906) 9 Oudh Caa 850 (352) ilata Parshad v Rarendra Bal adur Stngk 
(1904) 27 Mad 243 (216) 14 Mad I* Jour 84 (F B) Periasami BvdaUar r 

Seeiharama Cheiltar 
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on tho dato ^hon the father failed to discharge the debt , ^ in others 
it was held that tho decree against the father furnished the cause of 
action , * in yet another class of cases the death of tho father was 
held to fnrnish a cause of action 

Where no decree had been obtained against the father, it was 
held in some cases^ that a suit to enforce the debt against the eons 
on the ground of their pious obligation xras goTornod by this Article 
In other cases it was held that tho Article applicable was that which 
would have been applicable had the suit been against the father 
himself ^ But in either case tho right to sue was hold to accrue from 
the dato when the debt fell due^ It was also hold generally that 
where the suit was barred against the father it would be barred 
against tho son ^ In tho undermentioned casc’° it was held that a 
suit against the son would not bo barred though a suit against the 
father would have been barred if a decree had been obtained against 
a father which was subsisting on the date of the suit against the eon 
After the Civil Procedure Code of 1908, where a decree has been 
obtained against the father for a debt duo by him, a suit against the 
son to recover the debt in enforcement of his pious obligation would 
(1907) 17 Mad L Jour S31 (231) Delkt Jagannadha Hote t Stshayya 
(1901) 23 All SOO (203) 2901 All W N 32 Narstngh Mttra v Lalji Mtsra 
S (190C) 9 Oadh Cas 350 (352) ifata Parshttd v Uarendra Bahadur Stngh 
(1901) 23 All 20C (20S) 1901 All W N 31 Harungh SI\tra v £ai;» llura 
i (1901) 27 Mad 213 (216) U Mad L door 84 (F B) PeT%asam% Uudaltar v 
Seelharama Chetttar 

(1907) 17 Mad L Jour 281 (281) Delhi Jagannadha Itov v Seshayya 
5 (1893) 16 Mad 99 (102) 8 tiad L Joor 1 Natesayyan t Ponnusamt (Ho 
longer good law after 27 Mad 243 (F B) ) 

(1894) 17 Mad 122 (129) 4 Mad L door 52, Itamayya t Venhataratnam 
(Do) 

G (190C)28 All 503 (516) 190G AU W N 117 3 All L door 274 ilaharaj 
Singh T Baja Balxcant Singh 

(1912) 13 Ind Cas 690 (581) (All) Champa Lai t Sham Sunder Mafi 
(1900) 27 Cal 702 (7C7) Surja Praiad t Golab Chand 
7 (1904) 27 Mad 243 (24C) 14 Slad L door 84 (F B). Pertaumi iludahar t 
Seetharama Chetttar 

(1907) 29 All 544 (553) 4 AU L Jour 424 1907 All \% H 159 Bam Singh T 
Sobha Bam (Article 182 applied ) 

• dy 


Jugala Panda 

(1900) 10 Mad L Jour S4S (248) Abbopt t Ponranpammal 

8 See the cases cited in Foot Motes (6) and (7) 

9 (1910) 7 Ind Cas 693 (SOS) S3 Mad SOS Subrantanta Aipar t Copala Aiyar 
(1931) AIR 1931 Bom 642 (544) 1S5 Ind Cas 601 LaKihman Ttlhoba t 

Mahabteibu'ar Doda (Limitation tor eoa • liaUIit^ to pay dett by 

father incurred on a promissory not* is three years from due date 

Such suit is governed by Article 73 and not by Article 120 ) 

(I'XIO) 10 Mad L Jour 243 (24S) Abbojn Vatdti t Ponrangammal 
10 (1901) 23 All 20C (203) 1901 AU W H SI, A’arnnyh Miera t Lalji Ifwra 


Article 120 
Note 49 
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be barred by Section 47 of the Civil Procedure Code Where no 
decree has been obtained against the father, a suit would of course 
be maintainable to enforce such obligation There is however a 
conflict of opinion as to the Article applicable to the suit In the 
undermentioned case*® this Article was applied The High Court 
of Bombay has however, held that the saine Article as would 
have applied to a salt against the father will apply to such suits ** 
In either case the starting point would be the date when the 
money becomes due ** 

50 Sait for correction of, or for declaration as to entry in, 
Record of Rights, — A suit for the correction of an entry in Record 
of Eights where such a suit lies, will be governed by this Article * A 
right to sue arises either on the date of the entry in the Record of 
Rights or on the date when such Record was sanctioned ® A fresh 
cause of action may also arise when the plaintiff s right is placed 
in jeopardy by reason of such entry® A suit for ejectment on the 
ground that the defendant is a tenant at will is not one for the 
correction of the Record of Rights * 

A suit for a declaration under Section 111 A of the Bengal Tenancy 
Act, 1885 will be governed by this Article ® The cause of aotioo for 

11 (1923) AIR 1923 Pat 148 (148 149) 62 Isd Cas 905 6 Pat L lour 451 

Shtih Saroo v Rameshwar Sao 

(1932) A I R 1932 Pat 261 (264) 11 Pat 445 189 Ind Cas 897 Ckandra 
Chur Deo 7 Mt SkyamEuman 

12 (1916) AIR 1916 Cal 279 (283) 29 Ind Cas 6''9 42 Cal 1068 (F B) Bidya 

Prosad Singh \ Bhupnarattt Sitigh 

[See (1921) AIR 1921 Oudb 230 (231) 24 Oudb Cas 895 66 Ind Cas 
950 Bam Chatlar v Bam Lai ] 

la (1931) AIR 1931 Bom 642 (544) 135 Ind Cas 604 Lakekman ’ 

ilahablethwar Doda 

14 (1921) AIR 1921 Ondh Cas 230 (231) 24 Oudb Cas 895 65 Ind Cas 950 
Pam ChaUar v Bam Lai 

(1931) AIR 1931 Bom 542 (544) 135 Ind Cas 604 Lakshman Vilkoia v 
Jifahableshuar Doda 

Note 50 


1 See the cases cited in Foot Notes 2 and 3 

iSee also (1912) 14 Ind Cas 50 (50) (Cal) Dasaratk% Panda v Salya 
bad% Canutta 

(1913)20lBaCas262(263)(Cal) Jagat Naraxn Singh v Udif^rarats 
Stngh , 

(1919) AIR 1919 All 175 (180) 41 All 492 50 Ind Cas 939 Bal 

bhader Prasad ▼ Prag Datt (A suit to obtain a declaration oi 
niillit; in respect of an adoption and consequent entries m tn 
revenue papers and mutation of names ) 

(191G) AIR 1916 Cal 594 (595) 30 Ind Cas 61 Ndboghan Bad’ as 

V Baghunalh Babu (Suit under Section 83 of the Central 
Provinces I^nd Revenue Act 1801 is a declaratorj one 
governed by Article 14 and therefore Article 120 applies JJ 


2 (1680) 1880 Pun Re No 35 page 75 Tajav Culam 
(1879) 1879 Pun Re No 79 Fasaldad K) a» v Mehndi 

3 (1930) AIR 1930 Nag 92 (95) 120 Ind Cas 321 26 Nag L R 01 Sardar 

Singh V Fwhai Singh 

4 (1911) 9 Ind Cas 801 (805) (Cal) VtiaiFaikv Band ami) i Sal u 

6 (1920) AIR 1929 P C 286 (288) 56 Ind Apr 388 l^O Ind Cas 50 (I t>J 

Midnayur Zmindary Co Ltd v Sccrelary of StaU 
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-such a suit arises OD the date o[ the final publication of the Hecord 
•of Rights* and not from the date xvhen the certificate of publication 
was signed by the Revenue Officer’ A person against whom an 
entry has been made in the Record of Rights is however not hound 
to sue for a declaration as to the incorrectness of the entry Ho may 
wait until there is a fresh invasion of his right and then sue for a 
•declaration within six 5 ears of such fresh invasion ® It was held m 
the undermentioned case* that a suit for the correction of the Record 
■of Rights, not under Section 111 A of the Bengal Tenancy Act, 

(19231 A, I R 1923 Cal 307 (3071 68 Ini Cat 4S9, Badaniidtn Mtinshx v. 
Bcrapaidm Beparx 

(1927) AIR 1927 Cal 30 (32) 97 Ind Caa 635, Abdul Ga/ur v Abdul 

Jabbar (Suit for declaration that entry la erroneous, that plaintiS 
has title and for confirmation of possession ) 

(1907) 11 Cal W N 48 (50) Ratngulam Stngh v Dtthnu Pargash Naraxn 
Sxngh 

(1916) A I R 1910 Pat 408 (409) 35 Ind Caa 433 1 Pat L Jonr 73, Amir- 

uddxn V Saxdur Rahman (Snit under Bengal Tenancy Act, See 
tlon 111 A — Suit for declaration that plaintiS nas lakheraj raiyat 
and not liable to pay rent is amt in effect to correct Record of Rights 
—Limitation is six years from date of final puhhcation ) 

(1912) 11 Ind Cas 262 (263) (Cal), Pnmoda Nath Roy v ud dxn ilan- 
dal 

(1018) AIR 1918 Pat 078 (679) 42 Ind Caa 897, Dtlan Sxngh v Ckoa 

Sxngh 

(See also (1918) 20 Ind Cas 910 (911) (Cal) Barhanxdat Mxmr <r 
Krtihna Sahay 1 

C Sea the cases cited la Foot Note (5) above 

•7 (1919) AIR 1919 Cal 131 (152) 53 Ind Cas 9CS Rajanx Nalh pTamanxk v 
Uanaram Uandal 

(1925) AIR 1925 Cal 518 (519) 86 Ind Cas 6 Prodoi Kumar v Bal 
yo&indn (Entry as permanent tenant in Record of Rights — Suit for 
declaration that tenure is not permanent ) 

(1930) A I R 1930 Cal 767 (769) 130 lod Cas 225. /o^endra Nath v Baxdya 
Nath (Suit under Scctiou 111 B of the Bengal Tenancy Act ) 

(1929) AIR 1929 Cal 481 (4S1) 5C Cal 407 119 Ind Cas 121 Asufoih 

Bhuiyan v RadhxKa Lai 

(1937) AIR 1937 Cal 745 (746) 173 Ind Cas 945 Sarashxjaktha Chatttrjte 
V Narpur Eamtni Deby 

•3 (1935) AIR 1935 Cal 801 (603 801) 62 Cal 9C9 ICO Ind Cas 90. Ahmtd 
Hossexn Depart t Dxgendra Naraxn Sxngha Roy 

(1931) AIR 1931 Cal 192 (19S) 150 Ind Cas 617 Goddess Pilha Kalx ilalha 
ThakuranxT Surendranath Tagore 

(1929) AIR 1929 Cal 417 (417) 120 Ind Css 101, Profulla Chandra r 
Kshetra Lai Smha 

(1917) AIR 1917 Pat 547 (547) 41 Ind Cas 11 Ramjx Ram v Sadhu Saran 
Lai 

(1917) A I R 1917 Pat 627 (027) 41 Ind Cas 199 2 Pat L Jonr 55* JZa-ud 
(fin V Zaxfan Stssa 

(1918) AIR 1918 Pat COO (Oil) 45 Ind Css 432 3 Pat L Jour 3C1, Lala/at 
Zfuaiin V Katxkar NanJ Stngh 

9 (1933) AIR 1933 Cal 789 (T'C) 146 Ind Cas S"5, Dirtperdra Nath r 

Valendra ^aI^ 


Article 120 
Note 50 
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1885, but under the general law, is not barred by the six years’ rule 
of limitation 

A suit for a declaration that an entry m the Eecord of Eights 
prepared under the Chota Nagpur Tenancy Act, 1908, is erroneous,. 
IS governed by this Article and time runs from the final publication 
of the Eecord of Eights 

Section 45 of the Punjab Land Eevenue Act, 1887, empowers 
any person aggrieved by an entry in the Eecord of Eights to seek 
relief under Section 42 of the Specific Belief Act, 1877 Such a suit 
would be governed by this Article, the cause of action arising when 
the plaintiff feels e^rieved and not from the date of the entry m 
the Eecord of Eights 

A suit Specially allowed by Section 179 of the Madras Estates 
Land Act, 1908, for a declaration of the plaintiff s right, where the 
plaintiff feels dissatisfied with an entry made in the Eecord of Bights 
in pursuance of an order under Section 164 sub section 1 of that Act, 
15 governed by this Article and time runs from the date of the entry 
in the Eecord The fact that the defendant had denied plaintiffs 
title before the date of each entry to the plaintiff s knowledge will 
not bar his suit inasmuch as such a right of suit is specially given 
by statute A salt to compel mutation of the plaintiff s name in 
the Eevenue Eegister is also governed by this Article, time running 
from the date when the mutation was refused,^’ but the refusal must 
be absolute, negativing the plaintiffs right to the property, where 
the Collector has passed an order "mutation cannot be made unless 
plaintiff appears,' it is only a conditional refusal which does not 
furnish a starting point ** 

31. Suit for damages. — A suit for damages, for example a 
claim for interest as damages on money due, which is not governed 
by any other Article, is governed by this Article * A suit for damages- 
for the enticement of the plaintiff s wife,* or for a breach of covenant 
of title m cases not falling within Article 116,® or a suit f or damages 

10 (1933) AIR 1933 Pat G98 (C99) 148 Ind Obs 193, Abay Charan SeKhar v 

IbraMm ITian 

(193G) AIR 1936 Pat 129 (131) 161 Ind Cas 465, Sudhakar iltsra v 
kantha Das 

11 (1936) AIR 1936 Lah 37 (40) 165 Ind Cas 626 Ohulam Mahomed Khan 

T Samundtr Khan 

12 (1927) AIR 1927 Mad 668 (570) 101 Ind Caa 85, Suryanarayand T 

Bullayya 

13 (1892) 15 Iifad 850 (351) 1 Mad I, Jour 231, Vxrasamy v Bamaicss 

14 (1892) 15 Mad 850 (351) 1 Mad I« Jour 231 Yxrasamy'e Bamaioss 

Note 51 

1 (1901)6CaIWN335(360),Josiesfciir2JAajalT OhanshamDass 

2 (1936) AIR 1936 All 454 (456) 163 Ind Cas 974 68 All 003, 5o6lia Fam 

V Tika Raw * 

3 (1930) AIR 1930 All 771 (775) 52 All 604 124 Ind CaS 185, Zfuhamma 

Siddi2 't iltthamnCad Nuh 
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against the vendee of property who had undertaken to pay the 
mortgagee of the vendor but who failed to pay the same with the 
result that the vendor was damnified,* will be governed by this 
Article 

Where the defendant used the plaintiff s land without permission 
for non agricultural purposes and in consequence thereof the plain 
tiff bad to pay a fine to the Government, it was held that a suit by 
the plaintiff for the recovery of the money was governed by this 
Article and not by Article 61 * 

See also the undermentioned case * 

52 Suit fop money under Section 68 of the Transfer of 
Property Act, — It has been held in some cases* that a suit under 
Section 68 of the Transfer of Property Act for a personal decree 
against the mortgagor on the ground of loss or diminution of security 
would bo governed by this Article According to other cases,* such 
a suit would be governed by Article 116 or Article 120 As to 
when the right to sue accrues it was held in the undermentioned 
case* that the cause of action arose not on the date of the loss or 
diminution but on the date when the mortgagee acquires l(nowledg» 
thereof A contrary view, namely that the nght to sue accrues only 
on the date o! the loss or diminution, has been held in the cases cited 
below * 


i (1932) AIR 1932 AU 434 (4SG) 142 lod Ca» 83 Sxnijh v Collfetor 

of Saharanpur 

(1931) AIR 1931 All 349 (350) 133 In4 Cm 615 53 All 702 Zattun Ahter 

V Sal Ram Stngh (tiortgagor and mortgagee ) 

5 (1922) A IR 1922 Bom 257 (237) Pamamatkand Chandnram r Kathtnalh 

Deoram 

6 (1914) AIR 1914 Lah C2 (G2) 23 Ind Caa 410 Ihngtla d/at v Pheru (,< 

eclliBg to B—A rcccifiog the aste prico from third person but snbsc 
quently compelled to rcluod the same Suit thereaitcr lor pnee- 
against Tcndee — Held Article 120 vas applicable ) 

Note 52 

1 (1897 1901) 2 Upp Bur Rul 518 (521) J/aunj Shw« Dokv Va Lt 

(1927) AIR 1927 Oodh 14S (149) 100 Ind Gas 72S Bank of Upper Indvi, 

Ltd V Jaggan 

2 (1931) AIR 1931 Oudh 413 (417) 131 Ind Cas il8 5ham3u Dal t Slitam- 

Aaratn 

(193G}AIR 193C Rang 80 (81) 161 Ind Cas 461 3Ia Pica Thnn ▼ ila 
VeTha 

(1931) AIR 1931 Oudh 5 (5) 6 Luck S74 129 Ind Cas 1C3 Latta Singh 

V dfnlJiur Vpadkia 

S (1927) AIR 192" Oudh 148 (149) 100 Ind Cas "23 BanA, of Upper India 

V Jaggan 

4 (1931) AIR 1931 Oudh 415 (IIC) 131 Ind Cas 443 Skanbu Dal t Shxam- 
Rarain 

(1897 I'Ol) 2 Upp Bur Rul 516 (521) Uatmg Shve Dck t Jfa Le 


Article 120' 
Notes 
51— S2 
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PART VIII — Tiielve Years 


1 2 1 .* To avoid 
incumbrances or under- 
tenures in an entire 
estate sold for arrears of 
Government revenue, or 
in a patni taluk or other 
saleable tenure sold for 
arrears of rent. : 


Twelve years. 


Synopsis 


1. Scope of the Article. 

2. “Incumbrances.” 


When the 
sale becomes 
final and 
conclusive. 


3. Under-tennre. 

4. Entire estate. 


5. Who can sue to avoid incumbrances 

or under-tenures. 

6. Starting point. 


1. Scope of the Article. — It is a general principle that on the 
failure of an owner of a land to pay the Government as sessment 

^ Act Qf 1877, Article 121 
Same as above 


Act of 1671 

PART Tin ^TtDtht Years 


119 — By an auction purchaser or any 
-one claiming under him to avoid mcum 
brances or under tenures id an entire estate 
sold for arrears of Government revenue, the 
estate being by virtue of such sale, freed 
from ineutnbianccs and under tenures 


Twelve years 


When the sale be 
comes final ana 
conclusive 


120 — To avoid incumbrances or under 
tenures in a paint talvq or other saleable 
teoures sold lor aTreais (A xenV, Ibe Valuq 
or tenure being, by virtue of such sale, 
freed from incumbrances and under 
tenures 


Ditto 


When the sale be 
comes final and 


Comptifafiort of 
jiertod of limUalton 
tn suits to atotd tn 
^umbraneee or 
under tenures *n 
■estates sold for 
arrears of Gotern’ 
ment reienue 

Ltvt tlafton of 
-ficelre yeart Suits 
for tmtnoteabJe pro- 
rerly 


’ 1659 — Section 7 and Section 1 clause 12 

7 In suits to avoid incumbrances or under tenures 
estate sold for arrears of Government 
such estate, or in a putni taluq or other 
told for arrears of rent which, by virtue of such 
becomes freed from incumbrances and under . 

cause of action shall be deemed to have arisen at tua 
when the sale of the estate, taluq or tenure bccam 
and concinsive 

^ _ , . -,..,/v.,»iM..rrorerty 

. hieh no 

, twelve 
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theroon, his estate or interest in the land is forfeited or rather 
determined, and that on a sale (or the recovery of such assessment, 
what IS sold 13 not the interest of the defaulting owner but the 
interest of the Crown subject to the payment of Government assess 
ment ^ On the same principle, where a tenure is sold for arrears of 
rent, it is not merely the interest of the defaulter m the tenure that 
13 sold but the tenure itself In other words, the estate or the tenure 
as the case may bo, passes to the purchaser free of all incumbrances 
that might have been created on the estate or tenure by the defaulter 
or his predecessors in.interest Under the Hent and Bovenue Acts in 
force in various Provinces it has accordingly been provided that such 
sales shall be free of incumbrances and under tenures In some of 
these Acts, however, it is provided that the purchaser shall have 
power to annul or avoid the incumbrances In such cases the 
incumbrance or under tenure is not tpso facto void but is voidable 
only at the option of the purchaser^ Thus, a purchaser at a len^ 
sale under the Bengal Tenancy Act should, if ho wants to annul 
the incumbrance, follow the procedure prescribed by Section 167 
of the Bengal Tenancy Act ^ A purchaser at a sale under the 
Bengal Boienue Sale Law must, by some unequivocal act, indicate 
his intention to a\oid the incumbrance if bo desires to do so The 
election to avoid must be made to the bnonlcdgo of the holder of 
the moumbrance sought to bo avoided Tbo institution of a suit 
itself to avoid the incumbrance would, however, be a sufTicieDb 
expression of his desire to annul the locumbraDce This Article 

Article 121 — Note 1 

1 (1014) AIR 1914 P C 82 (83) 25 Ind Cas 309 (P C) Surja Kanta Aeharjva 

V Sarat Chandra 

(18S5) 12 Cal 82 (91) Iladkajobtnd t ttakhal Dan 

(1902) 9 Cal VV N 883 (38C) Cohal Chandra t Ilarasundari Das\ 

(1667) 6 Suth W R 222 (222) itoonshee Butlool ▼ Pran Dhun 
(1922) AIR 1922 Cal 544 (548) Jnanendra Vohan t Umeih Chandra 
(1909) 1 Ind Cai 81 (82) (Cal) RAfttmuddm Munsh* v Dhahangana Dthya 

2 (1833) 9 Cal C33 (687) 12 Cal L R 304 (F B) Ttlu Bibt ▼ Ifoheih Chunder 

(Overruling 4 Cal 860 ) 

(1907) C Cal L Jour 472 (484) Mtr II attruddtn v Lala Deck* Nandan 
(1915) A I R 1915 Cal 302 (303) 42 Cal C3S 27 Ind Cas 253, Sahodara 
lludtalt V Sarbo$c3bha Dan 

(1026) AIR 1926 Pat 416 (420) 5 Pat 72G 95 Ind Cas 575 Chandra 
ilotileihtcara Prasad y Hem Natint Deb% 

3 (1922) AIR 1922 Cal 32 (31) C9 lod Cas 611 Silal Chandra ila)hi t 

Pnrbafi Clifiran Chakarabarlt 

(1922) AIR 1922 Cal 541 (54S) Jnartrndra IfoUait t Umrilt Chandra 
(1922) A IR 1922Ca 1 331 (331) C3 Ind Cas 219 /sUnn CMndrs Balsht r 
Saftula Sikdar 

(1921) AIR 1921 Cal 396 (397) 71 IndCas2Sl J/oMn Clialra 

tnrliT Ckand i/rtAdfati 

3t(1915)AI R 1915 Cal 302 (301) 12 Cal C33 2* Ind Cas 253 Sa^oiara 
Vndwliv Sarfcosalilia 

(1923) AIR 1923 Cal 195 (196) CS Ind Cas 419 KuU J/tafc t Yaru ifsah 
(Mere fact of purchaser creating a pufni himseU is not sodeieot to 
show that the option bis been exercised ) 


Article 121 
Hotel 
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Article 121 V7ill apply to such smts for annulment of incumbrances and under- 
Noteg tenures * 

1 — 2 Under certain enactments, such as the Putni Eegulation (B C 

8 of 1819), a sale of the tenors renders all mcumbrances xoid , in 
such cases there is no necessity for any suit to annul the incum 
brances and no occasion for the applicability of this Article arises ® 
The Article does not apply to a suit by a person who is not a 
purchaser at a revenue or rent sale ® Nor does it apply where the 
suit IS not one to annul any incumbrance ^ 

2. “Incumbrances.” — An “incumbrance is defined in Wharton s 
Law Lexicon as “a claim, hen, or liability attached to property 
Bonvier m bis Law Dictionary defines an “incumbrance’ as any 
right to, or interest in, land which may subsist m a third person 
to the diminution of the value of the land and not inconsistent 
with the passing of the fee in it by a deed of conveyance “ Thus, a 
mortgage on the land will be an incumbrance ^ so also a perpetual 
allowance charged on the lands® Where the proprietor creates a 
mukarrart by grant and then an intermediate tenure between 
himself and the mukanandar, such tenure will be an incumbrance 
on the estate ® But the mere possession of a tenant, however long 
it has continued, is not an incumbrance * 

The question has arisen whether an interest not directly created 
by the owner of the estate or by the tenure holder, as the case may 
be, but allowed to grow up by his sufferance and negligence, as in 
the case of adverse possession, is an incumbrance on the estate or the 
tenure The general trend of opinion is that it is an incumbrance^ 

i (1930) AIR 1030 Cal 69 (75) 67 Cal 434 124 Ind Cas 167 Idanmohan 

Chowdhury t Turner iromx>n d Co (Position of purchaser at rent 
and revenue sales compared ) 

5 (1913) 20 Ind Cas 654(657)(Cal) SruhnaPfomadaDasw Du.araka»alhSe» 

Q (1899) 20 Oil 460 (463) Gobmdanath Shaha y Surjakanta Lahxr% (Pnrata 
purcha$cr~-8ait bjr — Article docs not appl^ ) 

7 (1923) AIR 19‘’S Cal 870 (872) 115 lad Cas 606 Baxkuntha Nath Das t 
Sheikh Azidulla 

Note 2 

1 (1927) AIR 1927 Pat 53 (55) 6 Pat 235 97 Ind Cas 309. 3argoh»d Das 

y DamchandraJha 

2 (1926) M R 1926 Cal 652 (553) 91 Ind Cas 411, afonoMr Das v Drojendra 

Dal 

3 (1922) AIR 1922 Fat 339 (390) 1 Pat 33 63 Ind Cas 183 Skahtadt 

Degam y iZt Sohtla 

4 (1921) AIR 1921 Cal 754 (755) Cl Ind Gas 469 ilonmotha Nath Slitter v 

Anaik Dundhu Pal 

5 (1803)23 Cal 167 (171) Nuffer Chandropal Chowdhry v Itaje'^dralaV 

(lOsioamt 
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A contrary view was held in the undermontioned cases ® In 
Bipradas Pal v Kamxnt Kumar,^ their Lordships of the Privy 
Council observed as follows 

“The case proceeded in the Courts below upon the footing 
that an interest not directly created by the taluqdar, but 
allowed to grow up by his sufferance and negligence, is an incum- 
brance within the definition given to that word in Section IGl 
of the Act There is apparently a current of decisions m India 
to this effect and their Lordships have, for the purpose of their 
ludgment, assumed, as the Judges m the High Court assumed 
for their judgment, that this is correct But it must not be 
taken that their Lordships have expressed a final opinion upon 
the point, it being unnecessary that they should do so '' 

In order however that adverse possession may amount to an 
incumbrance, it must have been perfected before the revenue or 
rent sale ® 

An incumbrance or under-tonnre to be axoided must be one 
which has been created subsequent to the creation of the estate or 
the tenure sold* and the onus is on the plaintiff seeking to annul it 

(lOlS) AIR 1915 Cal 675 (076) 26 Ind Cas 436, KaUkananda llukerjee v 
B\;ro Das Fat Chotcdhry 

(1916) AIR 1916 Cal 012 (013) 43 Cal 779 31 Ind Cas 801. Frnsanna 
^umar Du(( v Janantndta Kumar Dutt 
(1021) AIR 1921 Cal 754 (769) 61 lod Cas 409, Honmotha Noth iruier v 
Anath Bundhu Pal 

(1922) A I B 1922 Cal 644 (518) Jnantndra ilohanr Umesh Chandra 
(1929) AIR 1929 Cal 218 (220) 119 lad Cas 123, Durganath Dhattacharjya 
V Earkukore Chakrabartg 

(1010) 7 Ind Cas 849 (851) (Cal), ilotiuddi Duwas v l$han Chandra Das 
(1911) 11 Ind Cas 453 (454, 450) (Cal), Gokul Dagdt v Debendra i^ath Sen 
(1912) 14 Ind Cas 349 (350)(Cal),ArsaduUaT JlTunviy Ah (Follomsg 11 Ind 
Cas 453 ) 

also (1671) 15 Sutb W B 552 (554), Thakoor Dass Hoy v Eubeen 
Kxshen Chose 

(1874) 22 Sath \V R 413 (413), JXaAomed AsKur v UobotTKd TTaswl: ) 
0 (1903) 12 Cal W K S2S (630), Kumar Kalanand Bxngh r Syed Sara/al 
Eossexn 

(1909) 1 Ind Cas 81 (82) (Cal), Bahtmuddm ▼ Dhabangana Debya 
(1917) AIR 1917 Cal 213 (216) 44 Cal 412 39 Ind Gas 213, 21/oAin 

Chandra y Pyarx Lai (Follomn; 1 Ind Cas 61 and 12 Cal W K 
623 ) 

7. (1922) AIR 1922 P C 43 (50) 49 Cal 27 CO Ind Cas 674 46 Ind Ann 499 
(P C) 

8 (1921) AIR 1931 Oal 754 (755) 01 Ind Cas 409 dionmotha Tfalli Eiller y 
Analh Dundhu Pal 

(1912) 15 Ind Cas 809 (670) (Cal), Salish Chandra y Eunjanali Debt 
- 4 : ■ 499 


(1631) 8 C^I 230 (231) 10 Cal L R 41, Koylath Dashiny Dossee y Goeoolmoni 

(1^04) 1 Sulh W R 243 (245), Iladha Ktiio ATy'M t Dhugiean Chunder Dose 
(1505) 3 Bath W B S3 (35), JSohun Doss Dulslit t Joy Kishen 

Vukerjee 

■(1ST2) 17 Snlh VT R 407 (407). Dtvjo Sunder Jfttitr t Fu'icl Chunder Jby. 


Article 121 
Hote 2 
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Article 121 
Kotes 
2—5 


to make this out 

3. Under tenure. — Under Section 3 sub.section 18 of the 
Bengal Tenancy Act, “tenure” is defined as meaning the interest of 
a tenure holder or under tenure holder Section 6 of the Act defines 
a “tenure-holder” as meaning primarily a person Tvho has acquired 
from a proprietor or from another tenure holder a right to hold land 
for the purposes of collecting rents or bringing it under cultivation 
by establishing tenants on it, and a<! including also the successors 
in interest who have such a right 

It has been held in the undermentioned case^ that an under- 
tenure may also be regarded as an incumbrance 

4, “Entire estate.** — An entire estate is an estate regarded in 
the Collector’s rent roll with a separate number and with a separate 
revenue assessed upon it ^ Compare also the definition of the word 
"estate” given in the Explanation to Section 7 (v) of the Court- 
fees Act The mere fact that a portion of the lands of that estate is 
joint with those of other estates cannot stand m the way of its being 
an entire estate ^ 

8. Who can sue to avoid incumbrances or under>tenures. 
— The power to annul incumbrances under the Bengal Eerenue- 
Sales Act (XI of 1859) is not limited to the purchaser personally 
but IS transmissible to bis heirs and assigns ^ The power can be 
transmitted even to a putmdar, and a putmdar of even a portiM 

(1863) 8 Suth W B 69 (70), A J Fortes v Shetih Jifeah Jan 
(1873) 11 Beng L R 71 (73) 14 Moo lad App 247 2 Bat 734 2 Suther 491 
(P C), Focldeep Ifaratn Smgk v Government of Inixa 
10 (1922) AIR 1922 P 0 48 (50) 49 Cal 27 C6 Ind Cas C74 48 Ind App 4W 
(P C), Biprados Pal T Kamxns Kumar. 

(1915) AIR 1915 Cal 675 (677) 26 Ind Cas 436, Kahkananda Uukerjte v 
Bxpradax Pal Choudhury 

(1921) AIR 1921 Oal 764 (758) 61 Ind Cas 469, Monmolha Nath Zlxtler 7 
Anath Bundhu Pal 

(1926) A I B 1926 Pat 410 (418) JW Ind Cas 675 6 Pat 726, Chandra 

Mouleshvcara Prasad Sxngh t Hem Nol»n* Deh\. 

(Bui see (1865) 3 Salh W R 182 (183), Sham Lai Ohose v Sekundar 
Khan 

(1866) 6 Both W B 68 (59). Srxsleedhur Sawunt v Ilomdnalh Bokhxt J 
Note 3 

1 (1883) 9 Cal C83 (687) 13 Cal D R 301 (P B), Ttlu Bibx T ATohesh Chunder. 

Note i 

1 (1896)2 Cal W N 229 (232, 233), Kamal Kumarx Chotvdhury y Ftran 

Chandra Jioy 

2 (1890) 2 Cal W N 229 (232, 233), JTamal Kumarx Chotodhury v Ktran 

Chandra Boy 

Note 8 

1 (1905) 3 Cal L Joor 87 (90) 9 CalW N 795. Barek Ckand 7. Bejoy Chand 
(1908) 13 Cal W N 1029 (1032), Wahxd All 7. Bahai Alx 
(1874) 22 Both W R 29 (30), Koylas t. Jubvr. 
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of tho property purchased m auction can sue, if the whole of tho Article 121 
undertenuro sought to bo set aside lies vnthm liis putnt * Notes 

6—6 

If the purchaser is barred under this Article from suing to avoid 
an incumbrance, it is clear that hts heirs and assigns would also be 
barred from doing so * 

6. Starting point.— The starting point under the Article is tho 
date when tho sale becomes final and conclusive The reason is that 
the cause of action for the purchaser to avoid the incumbrance 
arises on his purchase ^ 

Under the Revenue Sale Law (Act 11 of 1859 C C ) a sale 
becomes final and conclusive at noon on the 60th day from the day 
of sale, reckoning the day of sale as the first of the CO days, and a 
sale against which an appeal shall ha\e been preferred becomes 
final and conclusive from the date of such dismissal of the appeal if 
more than 60 days from the date of the sate, or if less, then at noon 
of the 60th day as above provided (see S 27 of Act 11 of 1859) 

It has been held under that Section that the appeal must have been 
preferred tn time and that otherwise tho date of the dismissal is not 
the date of the sale becoming final and conclusive * 

'Where the defendant pleads that the suit is barred under this 
Article, the plaintiff must show when, as a fact, the sale became 
final and conclusive ’ 


1 2 . 2 .* Upon a 
^dgment obtained in 
British India, or a 
recognisance. 


Twelve years. [The date of tho 
judgment o r 
recognisance. 


Article 122 


Act of 1877. Article 122 end Act of 1871, Article 121 
Same as above 

Act of 1859— Section 1 clauae 11 

L%m%tatyon of To suits m cases governed by English law upon all 
Itrcltc pears Suits debts and obligations of record and specialties 
for iptcxally debts the period of twelve years from the time the cause of 
action arose 


2 (1002) 1 Cal L Jour 579 (5^2), IZarayan Chandra Jinnsahanil; v Kanitcar 

Jioy 

S (1SC7) 7 Suth Vr R 91 (93), Tara C^ndDaff T Jff tl alenoonim Di!>«e 

Note 6 

I (1*^5) 10 Bath W R 15 (19), irom«>i Cltanfra Gooplo v F-tj Aorain /loy 
(1872) 17 Both R 107 (107), Brvjo S»ndur iltt'tr v FultuXehunder Jloy 
2, (1907) C Cal L Jour 173 (ISl), ATir ironraddin v Lala Dealt A’anJan 

3 (1910) AIR 1910 Cal 811 (31S) 51 Ind Cas SO. J/urali Dhar Adtli-a v 

TXaVur Das iicndat 
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Article 122 
Note 1 


1. Scope of the Article. — Under the English Common Law, 
actions on ludgments he whether the remedy by execution is 
available or nob'® In Wtlhams v Jones,^ Baron Parke observed 
as follows 

“Where a Court of competent jurisdiction has adjudicated a 
certain sum of money to be due from one to another, a legal 
obligation arises to pay that sum on which an action of debt to 
enforce the judgment may be maintained It is m this way that 
judgments of foreign and colonial Courts are supported and 
enforced and the same rule applies to inferior Coarts in this 
country, and applies equally whether they be Courts of Eeoord 
or nob ’ 

The same principle was recognised m Civil Law, where the 
action founded on the prior judgment was known as actio judicata 
The principle so widely stated by Baron Parke, as above, has how 
•ever been qualified by later decisions m England and it has been 
held that though an action lies on a judgment finally establishing a 
debt, it 13 an abuse of the process of Court to bring an action on an 
English judgment, if it can be enforced in some other way, as by 
execution ® 

In this country, it is provided by S 9 of the Civil Procedure Code 
that the Courts shall have jurisdiction to try all suits of a civil natur® 
•excepting suits of which their cognisance is either expressly or im- 
pliedly barred and S 47 of the same Code provides that all questiog^ 

Article 122 — Note 1 

la (1925) AIR 1925 Mad 279 (200) 85 Ind Gas 991 48 JIad 482, Bamasamy 
Nathan t Mulhta Chettjf 

1 (1846) 13 M & W 628 (633) C7 R R 767 (769) 14 L J Ex 145 2 Dowl & B 
680 

42 (1899) 47 W B (Eng) 677 (579) I, R 2 Q B D 420 81 L T 20G 68 L J Q " 
801, PntclKltv English Colonial Syndicate Ltd 
(1883) 53 L J Q B 68 (69) IS Q B D 802 49 L T 615 32 W R (Eng) 23-' 

Grant v Easton 

(1658) 6 W R (Eng) 686 (680) 28 D J Q B Cl 4 Jar (N S) 606, Bodsoll » 
Baxter -n r t 

(1889) S3 W B (Fng) 681 (582) D R 16 A 0 1 69 D J Ch 337 62 L 
169, Nouvvm v Frtmon ^ 

•( 1899) 47 W B (Eng) 854 (350) X.R I Ch 781 68 L J Gh 231 80 L T 30^ 

15 T D R 211, Femberton ▼ JlHQhes 


S ynopsis 

1. Scope of the Actiole, 

2. Sait on judgment must he against parties 

thereto or their representatives. 

3. “Judgment,” meaning of. 

4. “Obtained in British India.” 

5. “Recognisance.” 

6. Extension of period of limitation. 

7. Starting point of limitation. 
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arising between the parties to the amt or their representatives 
and relating to the execution, discharge or satisfaction of the decree 
shall be determined by the Court executing the decree and not by 
a separate smt 

An eiecutoble judgment, tberelore, m India, cannot be sued 
upon ’ In cases, however, outside the prohibition of Section 47* or 
where a decree becomes, owing to subsequent events, incapable of 
execution,*^ a suit on the judgment will bo maintainable, and would, 
for the purposes of limitation, be governed by this Article 

S (1668) S Agra SSI (382) Dobee Singh v JoteJeee Bam 

(18T0) 2 N W P n C R 382 (380 391) Bam Jut Bae v Barn Karain 
(1916) AIR 1916 All 1G3 (164) 35 Ind Gas 601 33 All 509, Dftanrii; Singh 
T Jft Lakhrani Kuar 

(1921) AIR 1921 All 3G9 (372) 43 All 170 69 Ind Cas 632 Bamanand v 
Jai Bam 

(1869) 4 M H G R 453 (459) Sanjeemyah v Nanjiyah 
(1870) 5 Mad H C R 185 (188), Ifuftutftu Pitln* v 1 ttsUiihn^a Pihni 
(1870) 5 Mad H C R 375 (377) Bangasvramy t SAnppnnt Awn 
(1870) C Mad H C R IS (IS) Sungara Itarayana Pilla* v Sandira Pillat 
(1694) 17 Mad 122 (129) 4 Mad L Jour 52. Bnina!^ v Ttnkalaralnam 
(1904) ST ^lad 243 (249) U llad h Joot 84 (F B) Piriatamy Mudahar v 
iSeilharama Cliehtor 

(1876) 26 6atb IV R P C 82 (8S) 8 lod App 241 3 Far 648 3 Setter SSO 
(PC) Utrta Ifohamed Aga All khan Bahadur 7 TJ e totdov c/ Bal 
mukund 

(1925) A 1 R 1025 P G 84 (35) 52 Ind App 79 52 Cal 314 86 Ind Cas 21S, 
Son Sekkanshicar Boy v Z^ht Mohan Maitra 
(1869) 6 Bom II C R A C 231 (235) Manchharam JCalhandas r Baktkt 
Sahib 

(1873) 10 Bom II C R 433 (434) Bisan Nondrom v Anandaram Btclaji 
(1680) 5 Bom 362 (385) Sayad Basrudm v VenkaUsh ProShu 
(189S) 22 Bom 267 (270), iladhaxrao t Bam Boo 
(1884) 8 Bom 1 (18) Mterirangi Bowroji ▼ AsAoSa* 

(1922) AIR 1922 Cal 73 (75) 70 Jod Cas 300, Lalit Mohan Moitra v Sasi 
SekhareihiBar Bay Bahadur 

(1671) 3NWPnCRG2 (03) (F B) Sheikh Colam Husain v Ml Alla 
Bukhte 

decs) 9 Snth W R 399 (401) Sandes t Jomir Shaikh 
(1880) 5 Cal 291 (299) 4 Cal L R 477 ifooniA* Colab Arab r Currvmbuz 
Skaikjee 

(Srr (1897) 21 Cal 473 (4SS 490) Jogemaya Daan t TAarlomoni ] 

See also Section 94 of tbo Presidency Small Cause Courts Act 1633 under 
vchicb no suit mil lie In anj Court on a derroo of a Court of Email Canses 
In new of this Section tbc decisions lo C Bom 7 and 6 Bom 293 are no 
longer good law 

(But aee (1864) 1661 Sutb 4N R Gap SOI (301) Pusnee Eamamun t 
Hurdayal Singh (A luit will lie for recoTerr of tbe nnutufied 
lalancc due under a decree dc^trored dunog tbe Mutin) )) 

4 (1916) AIU191G Cal CC1(CG3 GCi) SO Ind Caa S’l, Boh Cbaran Nalbr 
SulhaJa 5unAari Debt 

l‘?rrar»o(l‘5‘52) 7 Cal '1 (-6) 9 Cal L R 35" 1 Showe L B 192 

4f/crTFic>ncv t Hurry Dost (It was howexer aMumed in tbU 
ca^e tbit there was no twr Sect on 214 of tbe Ciril Procedure 
Cod cf I®*-! was Cct adrcTtedto)] 
la (IS"9) 3 Pem I'^S (1*^5) Sal? arom XHlabtl t Caresh Salhe 


Article 122 
Note 1 


Lim 10" 



firUcIe 122 
Hotftl 


IB9S StllT ON JUDGMENT OBTAINED IN BBITISH INDIA 

Thus, a suit on the judgment has been held to be maintainable 
in the following cases and this Article applied — 

1 A suit to enforce an order passed by the High Court m its 
Insolvency Jurisdiction, awarding costs It was held that S 244 
of the old Civil Procadara Coda, 1832, corresponding to S 47 
of the present Code did not bar the suit ° 

2 A suit to enforce an order declaring the plaintiff’s right to- 
the payment of money from the defendant when there is no 
provision made for the execution of that order ® 

In Ramastoamij v Muthayya Chetti,^^ Mr Justice Eamesam 
observed as follows , 

" Ordinarily the Indian Courts pass judgments which are to- 
be enforced in execution, and even when they create new relation 
involving fresh rights and obligations, they provide for v\orki»g. 
out the rights in execution Barely do they create a new obliga- 
tion without providing for its execution and indicating a suit as 
the only method of enforcing it But when they do, as in this 
case, the suit is maintainable ” 

Where by virtue of Section 47 of the Civil Procedure Code, or of 
some other prohibition, a suit on a judgment is not maintainable, 
this Article will not enable such suits to be maintained ^ “The vnten 
tiou of the Limitation Act is not to give a right where there is not 
one, but only to interpose a bar, after a certain period, to a suit to 
enforce an existing right ’ ® 

Where 4 obtained a decree for money against B, but execution 
against the family properties of B in the hands of his sons was 
refused, and thereupon A sued the sons of B on their pious obligation 
to pay the decree against B, it was held that the suit was not one 
"on a judgment but a suit to enforce the pious obligation of a 
Hindu son to pay his father s debt ® 


5 (1905) 93 Cal 560 (563, 5G4) 9 Cal W N 953 ^Knoio Prasad Panerjee v 

KiSiortj Poy 

6 (1925) AIR 1925 M*d 279 (2S0, 231) S5 Ind Cas 901 48 Jlad 4S2 Bama 

swamyx 3tuthiya Chttly 

(1931) AIR 1934 Mad 665 (666) 156 Ind Cas 264 Eathan Chand Kumajt 
V Jmicaand 

(1667) 3 Agra 33 (24) Nauatish ,4Ii Beg x Vilaytee Rhanuman 
Cl (1925) AIR 1925 Mad 279 (2S0, 2Sl) 85 lad Cas 991 43 Mad 482 

7 (1679) 3 Bom 207 (209) 3 Ind Jur SCG Jtvix liatnjt 

(1901) 29 Cal 37 (46) N 1^5, SurajaTnoinx KaU Ranla Das 

(1901) 25 Bom C44 (649. 654) 3 Bom L E 371 (F B) manjtbftoy v 
Bax 

(1691) 13 All 126 (141) 1891 AU VV N 18. Bmdrt v ^ofins.fa 

8 (1894) 21 Cal 8 (18) 20 Ind App 1S3 6 Sat 331 17 Ind Jur 481 (PC)^ 

IJarxnalh x Mothw ifchun 

[Seeaiso (1911) 10 lad Cis 477 (478) S3 All 850 89 Ind App 87 
• (F C), ^Aunnt £at T Cobtnd SrisAna Ji’nrdin ) 

9 (1901) 27 VIsd 243 (246. 253. 254) 11 Jlad L Jour Sl.PrrwMmy iludaliar 

X Seetharama Chettxar 
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2. Suit on judgment must be against parties thereto or Article 122 

their representatives. — A suit upon a judgment can be brought Notes 

only against the parties to the judgment or their representatives in 2 — 4 

interest A suit against a person not a party to the judgment cannot 

be considered to be one on a judgment and this Article \rould have 
no application to such cases * 

3. “Judgment,” meaning of. — It has been seen m Note 3 to 
Article 117 ante, that the word “judgment" as used in that Article 
means the “decree" or order of the Court and not the “statement 
of reasons" given hy the Judge as the grounds of his decision. It is 
conceived that this interpretation would equally apply to the word 
“judgment" as used m this Article A suit to enforce a “judgment" 
cannot possibly mean a suit to enforce “the statement of reasons" 
given by the Judge as the grounds of bis decision 

The following are "judgments" within the meaning of this Article 

1 An order of the High Court, passed in the exercise of its 
Insolvency Jurisdiction * 

2 A sofanatnafi or compromise agreement filed in Court, and 
accepted by it, but no decree drawn up with tbe usual 
provision for execution * 

3 A report of the Commissioner m a prior suit for dissolution 
and accounts of a partnership, accepted by tbe Court m 
awarding profits to one of tbe partners ’ 

4 A garnishee order absolute * 

An arbitration award, which is not filed into Court or incor* 
porated in a decree of Court will not be a judgment see the 
undermentioned case 

4. “Obtained in British India.” — Suits on foreign judgments 
are provided for in Article 117 ante, and this Article is restricted to 
judgments obtained in British India As to whether judgments of 
Courts of Natuo States in India arc “foreign judgments or could bo 
considered to be obtained in British India, see Notes to Article 117 
(1801) 17 3Iad 123 (129) 4 Mad L Jour 52. Ramajryo v Venkataralnam 
(1900) 23 Mad 203 (297) (F B), .Vaidu t Jugala Panda 

Note 2 

1 (1000) 23 Mad 393 (203) (F B) ilalleiam Xatdu v Jugala Panda 

[See also (1604) 17 Mad 123 (129) 4 Mad It Jour 53, liamayya y 
rrn^aMrafnafn 

(1904) 27 Mad 343 (246 349) J4 Mad L Jour 84 (F B), Periasami/ 

Vudaliarx Stelharama CMltar '] 

Notes 

1 (1905) 33 Cal 500 (564) 9 Cal \\ N 952, Innoda Prasad Lantrjet t Aoto 

A«s»r« JJov 

2 (1^65) 4 Suth R S C C R 7 (**), Chundtr A'urain Chose ▼ Cc>t<rt 2tath 

Bose 

3 (1934) AIR 1934 Mad CC5 (CC") 156 Ind Cas 264 iislfcan Chand Kumajt 

Y ttnirMnd . 

4 (1693) 47 WR (Fur) 577 (579) L R 2 Q B D 423 C3 L J Q B fOl SILT 

206, I Y EnjJuh and Cclcntal SyndieeU 

5 (191C) \ I R 1916 Mad 5i3 (S'-!) 29 lod Caa 49. Zere j 

I eerabhadra Zone 
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Article 122 
Notes 
8-7 


5< “Recognisance.*’ — A recognizance is “ an obligation of 
record entered into before a Court or other ofllcer conditioned on 
the performance of some particular act required by law, or the 
refraining from some particular act forbidden by law, and which 
IS therein specified Thus, bonds executed under the Criminal 
Procedure Code are recognizances ® Where default is made in 
the performance of the acts stipulated therein, the bond becomes 
forfeited and the obligation becomes absolute 

At Common Law, a recognizance, when it is filed, is in the nature 
of a conditional judgment, which after forfeiture on breach of the 
condition becomes equivalent to a final enforceable judgment ^ It 
IS m this view that a recognizance has been treated m this Article 
on the same footing as a judgment 

6, Extension of period of limitation. — As to whether the 
time spent in prosecuting an application for execution of a decree 
can be deducted in computing the period of limitation under this 
Article for a subsequent suit on the judgment, see Notes to S 14 
ante and the undermentioned case ^ 

7. Starting point of limitation. — The starting point of 
limitation, under the third column, is the “date of the judgment 
or recognisance,' as the case may be In the case of a decree for 
money payable by instalments, it has been held that the command 
of the Judge prescribes a term for the performance of the 8e\eral 
parts of his order, and is to be construed as becoming a judgment 
for purposes of limitation as to each instalment only on the day 
when the payment is to be made In other words, “the date of the 
judgment in respect of a particular instalment is the date on 
which the instalment falls due * On the same principle, m a suit 
on a recognizance, “the date of the recognisance” would, it la 
conceived, be the date on which the recognizance becomes forfeited 
If this construction is not adopted, it will lead to the result that 
time will begin to run even before the amount under the recognizance 
falls due by forfeiture, i e even before the cause of action accrues 
This, as has been seen in Notes to Section 9 ante, is opposed to the 
general principles of the law of limitation and cannot be deemed to 
have been intended by the Legislature 


Note 5 

1 Corpus Jurisprudence (1031 Edition) \oI 53 p 553 

2 See Forms "V \I and WV of Sch ^ of the Code of Criminal Procedure 
See alio marginal note to S 613 of the Griminal Procedure Code 

3 Corpus Jurisprudence (1931 Edition), \ ol 53, pp 5G9 STOandS'S 

Note 6 

1 (1835) 1835 Bom P J 196 IlarMai Oangadas v Ealaji Pandtirani; 

Note 7 

1 (1379) 3 Bom 193 (197, 193) Sdkharom Dykshtl v <7rttie*li Sathe 
(1837) 12 Bom C5 (67) LttUhmtbat nai>v]t v ^radhacrao Lapujt 

[See also (1891) 17 Afad 122 (120) 4 Mad h Jour 62, /?<* /J"’ ’ 

Venlalaratnam 

(1895) 1855 Bom PJ 22 Pamappa v Krxthnai/^/a] 
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1 23 For a legacy | 
or for a share of a residue I 
bequeathed by a testator,' 
or for a distributive share I 
of the property of an in* I 
testate. 


I Twelve years. 


When the 
legacy or 
share be- 
comes pay- 
able or deli- 
verable. 


Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Applicability of the Article to administration suits. 

4. Suit between co«heira for share of inheritance. 

5. Suit by Hindu reversioners. 

6. Suit by heir against person In wrongful possession. 

Suit foe accounts a^lnst execntor. 

8. Executor, if a trustee within the meaning of Section 10, 

9. “Legacy.” 

10. “Distributive share." 

11. Starting point. 

12. Application of Section 20 to suits for legacy. 

13. Applicability of Section 6 to suits under the Article. 

Other Topics 

Executor de son tort , S«e Koto 2, Ft C Koto 7, Ft i 

Hiodu heirs See Kot« i 

Mahomedan heirs Sco Koto 4 

Fa^able and deliverable 8ceHote2 Kotoll.Pts 1,2 

Fereon in possession claiming adver^lj to the estate oi deceased Sco Koto C 


Article 123 


1. Legislative changes. 

1 Clau'ie 11 of Section 1 of the Act of 1859 provided a period of 
limitation of 12 ^ears for suits for recovering a legacj, from 
the accrual of the cause of action,' and the cause of action 
was held to arise when the legatee bocatno entitled to receive 
it, and not when bis claim was resisted b> the executor * Suits 

* Act of 1877.Arbcle 123 
Same as abore 
Act of 1871, Article 122 

m — For a legacy or for a distributire .Twelve years 1 ViTjen the legacy or 
share of the moveable property of a te«lator 1 share becomes pay 

or intestate I J aUeor deliverable 

Act of 1659, Section 1 clause H 

• • • • To suits for the tecoTcty of any Itgaey— the penod cf 

twelve years from the time the cause of action arose 

Article 123 —Note 1 

1 (ISCa) 2 tgra 171 (ITl). Kona Aarnta ilno V ilarus^nnd 

2 (1670) 13 Sath W R 351 (355), Prtntnno Ckundtr flc7 v Cyan Chandtr 

hose 
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Article 123 
Notes 
1—2 


for a distributive share in the immovable property left by 
an intestate were held governed by clause 12 of that Act 
corresponding to the present Article 144 * 

2 Aiticle 122 of Act 9 of 1871 was limited only to suits for legacy 
or for a distributive share m the “moieable pjoperty of 
a testator or intestate Suits for a share in the immovable 
property were held governed by Article 145 of that Act 
(corresponding to Article 144 of the present Act) 

3 Act 15 of 1877 introduced two changes in Article 122 of the 
Act of 1871 The word “moveable ’ m the first column was 
omitted The words “or for a share of a residue bequeathed 
by a testator were newly added after the word “legacy ’ 

2. Scope of the Article4 — The words “payable’ and “deliver 
able' in the third column of the Article indicate that there must be 
somebody who is under a duty to pay the legacy or to deliver the 
distributive shares ^ It has accordinglj been held by tbeir Lordships 
of the Privy Council in Ghulam Muhammad v Sheikh Ghulam 
Hussain,^ approving of a long series of decisions m India, that 
the Article applies only where the suit is brought against soma 
person ivho is legally charged with the duty of paying the legacy 
or distributing the estate 

An executor or administrator is a person charged with such a 
duty and a suit against him for the reliefs specified in the first 
column will be governed by the peiiod prescribed by this Article 
A person to whom property has been bequeathed with a direction 
to pay a certain legacy is a person “charged with the duty of paying 
such legacy” and a suit against him for the legacy would be governed 
by this Article ® An executor de son tort, i e a person who inter, 
meddles with the estate of a deceased person in such a way that he 
would be bound to deal with it as the estate of the deceased is a 

3 (187G 77) 2 Cal 45 (65), Treeroorasoondery Doasee v Debendronath Tagore 

Note 2 

1 1192S} A I B 1923 AV 467 (m) lllIodCasBOS Enstam 

Khan v Mt Janhi 

2 (1932) AIR ig32PC 81(87) 59 I A 74 136 I C 454 64 All 93 (P C) 

3 

Wtlayat 

Ah Khan 

(1911) C Ind Cas 50 (51) 34 Mad 611 (F B) Kadersa Hajee Bapp» ’ 

Puthen Veeittl Aytssa o ^ J 

(1894) 21 Cal 157 (104) 20IndAppI65 C Sar 374 17 Ind Jar iSi 

133 (P C) Slahommad Biasal Ah v Basin Banu 
See also the cases cited in Foot Notes (5) and (9) to Note 3 

4 (1921) AIR 1921 Bom 56 (57) 45 Bom 619 69 Ind Cas 780 Nurdxn 

Najbudm v Bu Umrao 

(1930) AIR 193G Bom 30 (84) irO Ind Cas G12 S/Mri«i6o» Dinshatc v 
Bnoroji Pestonjt / c 

6 (1935) A IB 1935 All 239 (212) 5GAIi7H 155 Ind Cas 890 Shnnathji 
Ml Panna Knnuar 
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person charged Tvith such a duty and consequently n suit against 
him for a legacy, etc ^vould bo governed bj this Article ® 

It has been held by the High Court of Bangoon^ that this Article 
will apply only to the distributive shares of the corpus of the estate 
as left by the intestate, that subsequent profits of the estate do nol; 
form part of the property of the intestate, and that some other 
Article should apply to a claim for such subsequent profits 

3. Applicability of the Article to administration suits. — 
The Limitation Act docs not onplicitly provide a period of limitation 
for an administration suit In England, actions for administration 
of the estates of deceased persons can only bo instituted by persons 
whose claims to recover are not barred by limitation The same 
principle has boon hold applicable to India also If the claim for 
legacy or share has become barred under this Article, a suit for 
administration would also bo equally barred * Where the suit for 
legacy entails administration of the testators estate, the suit for 
administration has boon held to bo goiorned only by this Article 
and not by Article 120 * 

4. Suit between co-heirs for share of inheritance. — In the 
case of persons dying intestate, governed by Indian Succession Act, 
the administrator represents the estate, and is the person liable to 
distribute the shares between the heirs a suit against him for a 
legacy , etc would be governed by this Article But the pro\ isions of 
the Indian Succession Act as to probate and administration do not 
apply to Hindus, Muhammadans, Buddhists and Karen Christians 
in Burma ^ Whore persons not governed by such provisions die 
intestate, the estate vests in the heirs and the question has arisen 
as to the applicability of this Article to suits by one heir against Ins 
CO heirs in possession for recovery of his share of the inheritance 

C (1922) A I R 1922 Mad 457 (4C2 4G4 479) 4G Mad 190 70 Ind Cis CS9 

(FB) Zammdar of Bhadraehalam «f Fadavancha t renAafndri Apjva 
Fao (Confirmed m A I R 1925 P C 105 ) 

(1926) AIR 192G Mad C3l (G83) 95 Ind Cas 33 Gopala Chetty v A arnynnn 
steamy Chettt 

(1921) A I R 1924 Irth 5G1 (502) 75 Ind Cas 931 Smylt t Bliay 

lean Sinjlt 

(1929) A 1 R 1929 Lab 753(750 759) 122 Ind Cas 4CT 11 Lab 325 /Tarry 
Perstrnl /5o6atm t Administrator Central of Punjab 
(See also (1905) 28 5Iad 351 (353) A'arflvanancamy Piliai v Esa 
Abbayi Sail 

(192G) AIR 1920 Cal 825 (S25) 90 Ind Cas 005 Satyi Fanjan Fsy v 
Sarat Chandra ] 

7 (1921) AIR 1924 lUnR 155 (157) 1 Rang 405 70 Ind Cas 855 ilaurj Po 
AtnT Mauny Miire Eva 

Note S 

1 (190“) 9 Bom L R 310 (319), AanJIal C/unilal V Ccrilal J/onlal 

2 (I'XK) 25 Mad 361 (361) 12 Slsl L Jonr 1S3 P^jamamar ^ W-tafa 

Jlnslinayt i 

(1911) 12 Ind Cis 702 (792, 703) SO Bon 111 A»ijl Eader t Est Safabj 

Note 4 

1 (ms) AIR 1125 Rang 233 (234) 63 Ind Cas COO Mfl Van T> j t 3Ia 
SJItre Ml 


Article 123 
Notes 
2—4 
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Article 123 In the case of a Hmda dying intestate, the heirs (if they constu 
Note 9 tute members of a joint family), taka the estate jointly and if one 
of them is excluded subsequently, his suit against the other heirs 
for partition and possession of his share is governed by Article 127. 
(See Notes to that Article, post ) It has been held that Article 127 
13 not applicable to suits by a Muhammadan heir against the other 
heirs, even though they constitute one family, because under 
Muhammadan law there is no such thing as joint family property, 
within the meaning of Article 127 * Similarly, it has been held that 
Article 127 will not apply to Buddhists also ^ Where, therefore, m 
such cases, the plamtiff-heir alleges that be was m joint possession 
of the property with the defendants (co heirs), and that he was 
excluded subsequently, it has been considered in a very large number 
of cases whether the suit would be governed by this Article Before 
the decision of the Privy Council in Maung Tun Tha v Ma Tktt, 
in the year 1916, it was held in the undermentioned cases® that 

3 (1917) AIR 1917 Bom 354 (857. 358) 41 Ind Gas 761 41 Bom 688 (P B), 
Isap Ahmad ▼ Abhramj* Ahamadjt 

(1923) AIR 1923 Lah 519 (520) 78 Ind Gas 425 4 Lah 402, Mt Zatnai v 
Ghulatn Basul 

(1909) 2 Ind Oaa 15 (16) 5 Kag I, R 41, Daud Khan v Oovtnda 
(1692) 15 Mad 57 (59) 1 Mad L Jour 757n, Palcha v Mohidm 
(1892) 15 Mad 60 (62) 1 Mad L Jour 754, ^asmt v Ayt$hamma 
(1903) 7 Oal \Y N 155 (157), Poyran v Lahhu Beparx 

[But i«« (1903) 5 Bom D B 855 (364), Abdul Kadxr v ilohamtd 
Jraktm. 

(1891) 1891 Bom P J 212, Hajt Fahr Abdul Bahtmv Mohammad 
Ea$an ] 


(1897 1901) 2 Upp Bur Bui 454 (456), Maun;; Shtoe Mxn t Ma Cho 

4 (1916) AIR 1316 P 0 145 (146) 44 Oal 379 38 Ind Gas 809 44 Ind App 

43 9 Bur Rul 56 (P G) 

5 (1883) 9 Cal 79 (81), Jasur Chunder Boss v Juggul Chunder Shaha 

(1890) 14 Bom 236 (240), Ktshav Jegannath v Narayan Sahharam 
(1894)21 Cal 157 (163) 20 Ind App 155 6 Bat 374 17 lud Jut 484 R* 

J 133 (P O), Mahomed Rtasal Ah y IXasin Banu (Suit not for » 

distributive abare — Article not applicable Moveable property — 

Article 120 applied ) 

(1911) 6 Ind Gas 50 (51) 81 Mad 511 (F B), Khadersa Ilajee Bappu v 

Puthen Veetlil Ayxssa 


. . , Bahu 

M i4 uiw ma * JLear tiaKnan 

■ ■ . , J Gas 45, Asm 

(19IC) AIR 1916 Mad 1207 (1210) , 20 Ind Gas 275, Manan Beevvimmal v 
Kadtr Meera Sahtb Taragan. 

(1910) 6 Ind Gas 679 (580) . 34 Mad 74, Sped Noonsleen Saib v. Sped Ibra- 
him Fotb 

(1893) 1C Mad Cl (63) 2 Mad D Jour 200 (F B), Abdul Kader v, Atshamma 
(1894) 3 Mad L Jour 78 (Jour) (Critical Note on 16 Mad Cl. Abdul hadir v 
Aishamma ) 
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this Article would not apply to such suits on two grounds, viz that 
the suit IS not for a “distributive share, ‘ within the meaning of the 
Article (see also Note 0 tnfra), and secondly, that the possession of 
one heir is possession on behalf of all so that the character of the 
suit IS not for a share of inheritance but only for recovery of property 
from which the plaintiff has been excluded These decisions applied 
Article 144 where such suits were with reference to immovable 
property, and Article 120 where the suits were with reference to 
moveable property On the other hand, the following decisions^ 
applied Article 123 to such suits In 2Iaung Tun Tka v Ma ThttJ 
which was a suit by a Burmese Buddhist, claiming his share of the 
property of his father against his mother and brothers and which 
was resisted by the defendants on the ground that under Burmese 
law the plaintiff as the eldest son should cxerciso his option of 
claiming a share during the lifetime of the mother within a reason* 
able time after the father’s death, their Lordships of the Privy 
Council observed that he was entitled to oxerciso his right of claiming 
his share at any time within the period fixed by Article 123 This 
decision was regarded in the undermentioned cases^ as overruling 


(1911) 10 led Gas il3 (411) (All) Tncviit Hussain v Atxi Banno 
(1917) AIR 1917 Lah 191 (1S91 40 lod Cas 374 1917 Pud Re Ko 93 
Moham$d namidnilah Kkanv JJokamed Uajid Shan (Article 120 
applied Id the case o( moveable property ) 

(1917) AIR 1917 Itii 314 (346 217) 33 lod Cat 83, At-dul Raltiman t 
Pathummal Bin (Do ) 

(1897) 19 All 169 (170) 1897 All W N 34 Umardaras Ah Khan v U itoyal 
Ah Khan (Do ) 

(1697) 7 ^^ad L Jour 230 (Jour) (Critical Note on 19 All 269 Umardarat 
Khanv KilayatAh (Do) 

(1014) A I R 1914 Lih 161 (lOl) 1914 Pud Re Ho 34 31 lod Cas 919. Joh 
Parthad v 8anl Lai (Do ) 

(1915) A I R 191S All 253 (353) 37 All 434 29 lod Cas 347, A&dul Ga/ur 

V \ur Jahan Begum (Article 62 applied to a suit by a Uahom^au 
bcir to recover his share of a debt due to the deceased realised by the 
other heirs ) 

(1915) A I R 1915 All 12(13) 37 All 233 27 lod Cas 712 Ml Amina Bits 

V V< AaymunniSM Biti (Article 63) 

(1924) A 1 R 1934 Cal 142 (143) 50 Cal CIO 74 Ind Cas 1010 Atsdunnissa 
Bibi V Ituf 41t Khan (Article C2) 

6 (1692) IS Mad CO (Cl) 1 Mad L Jour 754 Aasmi v Ay\thamma 

(1916) A I R 1910 3Iad ll‘’2 (11231 33 lod Cas 1002 33 Mad 1099 J/oSi 
<i«n Bee v Meer Saheb 

(1006)4 Mad L Jour 43 (45) 4mma v Aunhunni Jfenon (Suit betneen 
diQcreut braoches ol a Malabar tarirad for recovery of shares of ooe 
branch becoming extinct ) 


■ ■ • , MyaJ TAa Zan 

(1*93 I'OO) 1S93 1900 Low Bar Rjl C25 (C2C) Anlealhin v 3/i Tha Ta U 
(1903 1004) 2 Low Bur Rjl 110(110) MaunyPoJftnv U Sliire Bu 
(1892 1606) 2 Upp Bur Ral 457 (409) TAan t ilavng Tyin Thu 
7 (lOlOAlR 1916 PC 145 (146) 44 Ca13~9 41 led App 43 0 Low Bur 

RulSG S5lndCa«f09(PC), 

6 (1924) AIR 1^24 Rang 155 (15«) 76 Ind Cas 655 1 Ei-g 405, iTaunj Po 
Stnr ilaung 8ht,e Lyi 


Article 123 
Note 4 



Jlrticle 123 
Note i 
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fcho Indiap decisioos applying Article 144 to suits between c 
and as applying Article 123 to such suits, though other de 
considered the 3?rivy Council ruling as not having any such 
It has now been definitely laid down by their Lordships of th 

(1918) AIR 1918 Bom 64 (68 69) 43 Bom 845 51 Ind Cas 209, S 
T liatanbai 


Mub yj.oji.av Ma JiU 

(1919) A I It 1919 Low Bur 148 (149) 9 Low But Bui 176 
Cfts 139 San ft v Ma Shve 2tn 
(1925) AIR 1925 Rang 228 (229) 3 Rang 77 92 Ind Gas 4 
Tok V Jlfa 1 in 

(1925) A I B 1925 Rang 233 (234) BS Ind Cas 609, Ma Han 
Me Shwe Me 

(1926) A I B 1926 Rang 95 (96) 95 Ind Cas 614 Mg San 
Mg Maung 

(1923) AIR 1928 Rang 6 (6, 7) 6 Haog 682 100 Ind C 
Maung Shwe An \ Maung Tok Pyu 
(1923) A IB 1923 Rang 110 (111) 77 Ind Cas 53 4 Upp I 
140 Maung Lu Gale -v MavngLuPo 
(1927) A ZB 1927 Rang 143 (144) 6 Bang 125 lOi lad C 
Maung Syaw Zav U J>» St "i 

9 (1923) A I B 1923 All 467 (469) 111 lud Cas 809 51 All lOl (FB) 1 
Khanv Ml Jankt 

(1921) A I B 1921 Bom 50 (56) 45 Bom 619 69 Ind Cas 760 1 
Hajbudtn V Umrav Su 

(1920) A I B 1920 Bom 26 (26) 68 Ind Cas 42 44 Bom 943 Kalla* 
Hagan Gouda PaM v Sxbtshaya Shah Mokamed Khan 
(1929) AIK 1929 Bom 141 (142 144} llB Ind Cas 785, Sa\ Jm 
Bibanboo 

(1930) A IB 1930 Sind 193 (194) 126 Ind Cas 748 Nxamat v 
Hahman 

(1933) A I R 1933 rah 784 (786) 14 Lah794 143 Ind Cas 1143 iI/< C 
Stbt V J1Z< 5arttar Stbx 

(1929) AIR 1929 Lah S19 (550) 117 lad Cas 803 11 Lab 29 
Narsingh Dot 

(1923) AIR 1923 Lah $19 (620) 73 Ind Cas 425 4 Lah 402 Ml ^ 
T Oulam Itasul 

(1922) A IB 1922 Lah 193 (193) 77 Ind Cas 257 IIa$ham Ah v 
Hayat 

(1921) AIR 1921 Lah 197 (193) 59 Ind Cas 310 Murad Dibx v J 
Bakih 

(1919) AIR 1919 Lah 271 (271) 50 Ind Cas 746, Mangal Stngh v Ml 
Kart 

(1924) A I R 1924 Irth 601(502) IS Ind Cas 934, Gurbaksh B> 
Bhagwan Stngh 

(192G) A I B 1920 Cal 480 (4B0) 91 Ind Caa 725 Sauraj Dili v /t65 
Bteteas 

(1927) 1937 MsdWIIC9C(C97) Arogxaswaniy v Palersx Ammal 
(1930) AIR 1930 Rang 72 (73) 7 Rang 744 121 Ind Caa 785 Ma 
Ma Khatoon 

(1025) AIR 2923 Oodh 241 (24S) 78 led Gas SS2 Abdul SJiakur JA 
Muhammad Ah Khan 

(1920) A IK 1920 Sjnd 92 (93) GSIndCasCSS 14 Sind L B 137 

' ‘ . j u More 
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Article 123 
Notes 
4-6 


5. Soft by Hindu reversioners. — Article 111, post, applies 
to suits by Hindu reversioneirs for reco\ery of immovable property 
on the death of a Hindu Nvidow As regards the moveable propertj 
belonging to the husband and held by the widow during her lifetime, 
that Article will not applj Nor would this Article apply inasmuch 
as the suit IS not against any person charged with the dut> of distri* 
butiQg the estate It was contended m Cranpatreo v T'^atnanrao,* 
that a suit by reversioners for recoverj of moveable property would 
fall under this Article, and that tho same would become deliverable 
on tho death of the widow The learned Judges negatived tho 
contention and applied Article 120 to tho suit on two grounds, viz 
(i) that Article 123 was never meant to bo applied to cases of 
roTorsioners suing to recover property which has been held for some 
intervening time by a widow, and (it) that the suit b> the rever 
Bioners would not be one for a “distnbutive share, within tho 
meaning of this Article 

6. Suit by heir against person in wrongful possession. — 
As already explained in Koto 2 supra, the suit governed bj this 
Article must be one against some person legally charged with tho 
dut> of distributing tho estate of the deceased A i>ersoD m possession 
of tho property of the deceased but who claims adversely to such 
estate is neither an executor nor administrator nor even an executor 
de son tort and is not legally charged with tho duty of distributing 
any estate ^ suit against such a person for property to which tho 

(1922) A I R 1922 All 525 (S25) 41 All 314 Cl Ind Caa 971, lit Baih\r un 
nts»i Bi6i ▼ Bahtnan 

10 (1932) A I R 1932 PC 61(82) S9IodApp74 iSC Ind Css 151 51 All 93 

(PC) 

11 (1931) AIR 1934 Rang 318 (SI9) 12 Rang 409 152 Ind Cas 7CS, lla Pva 

Tli#tn T U Ayo 

(1933) A I R 1933 Lah 'SI C'SC) 14 Lab 791 115 Ind C»i 1113 Sit 

GhuUmBibtr Sit Sartrar Btbf 

(1933) A I R 1933 Cal 253 (257) 143 Ind Cas l02 Svamafnev^ Dan t 

Prc<>odA Chandra Sarhar 

[Sm bovew (1935) 15S Ind Cas 11<5 (119) (Rang) U Tun Illurj 
T Vauna Setn 11 tq (MR me P C H5 sc-ns to hire L«n 
followed ) 

(193C)A 1 R l''3C Rang 85» (S 9) ICl Ini Cas 55C J/a Pt-a t 
Tandut ] 

Note 5 

1 (I'X)') 10 r^a L R 210 (^2^. 230) 


Council m Gkulam Muhammad v Sheikh Ghulam Husain, that 
Article 123 will not apply to eucb suits and that the observation m 
Maung Tun's case^ was never intended to overrule the decisions m 
India to the contrary The ratio of the decision is that the co heirs 
m jiossession in such cases cannot be regarded as persons who are 
by law charged with any duty of distributing tho estate The law, 
therefore, is now definitely Settled that suits between co heirs of 
a person dying intestate taking as tenants m common are not 
governed by this Article 
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Article 123 
Notes 
6—7 


7, Sait for accounts against execntor. — In a smb lor account, 
the plaintiff is not ordinarily entitled to go beyond six 5 ears before 
suit ^ If the administration of the estate had ceased six years before 
suit, a legatee is not entitled to any account from the executor 
But where a residuary legatee sues the executor for recovery of his 
share granted under the will be is entitled to get such an account 
from the executor as is necessary for the purposes of ascertaining 
what the residuary share is, and such a suit will be governed by this 
Article and the executor will be liable to render accou nts for the 

Note 6 

1 (1032) AIR 1032 Rang 65 (56) 10 Rang 82 1S7 lad Cas 200 Huhannii 

Ckcoloov Abdul JJomtd Shan 

(1914) AIR 1014 All 207 (207) 23 lad Cas 621, Sulasao v Salanut 
Khan 

(1026) A I B 1926 Bang 95 (90) 95 lad Cas 614, Vy San Skin v V? 

Afaung 

(1880) 5 Cal 692 (696) 5 Cal LR 505 9 Shome L H 81, Kally Churn Shaw 
y Dukhee Btbee 

(1890) 17 Cal 137 (143) 16 Ind App 148 1800 Pan Re No 23 5 Bar 412 
IS Ind Jar 330 (P C) Maharnmad Amanulla Khan v Badan Sm?'* 
(1889) 16 Cal 473 (479) 10 Ind App 23 5 Bar 321 (P C) Mohtma Chundtr 

Motootndar y Jlohesh Chunder Nsoyht 
(1878) 2 Cal L B 10 (12) TrilocAun t NuboAisAore 
(1909) 2 lad Cas 881 (SS3) (Cal) Lalu Sahu ▼ Ghunaria Vraon 
(1918) AIR 1916 Low Bnr 119 (119) 42 Ind Cas 121, Ilia Gyatoy Aung 
' - - ' ' , 1 •> * - Tossesiioa is 

. , 60 111“'^ 

, »<3 Kay ] 

2 (1917) AIR 1917 Nag 7 (12 13) 43 Ind Cas 943 14 Nag L R 82 Ganno v 

Beni 

(1916) AIR 1016 Ottdh 50 (57) 33 Ind Cas 371 18 Oudh Cas 2S0 Ghi^ 

Singh y Gajraj Singh 

3 (1809) 23 Boin 60 (66), Nairojs Afanotji IFadtaT Beroihat 

Note 7 

1 (1660) 6 Cal 910 (914) C Cal L R 193, SrtroJa Bershad Chattovadhya t 

Bro]o Hath Bhultoeharjee ^ 

(1892) 8 Cal 789 (807) 11 Cal L R 370 7 Ind Jur 17, Jlemangtni Ban 
Uobin Chand Ghost 

2 (1606) 19 Mad 425 (431) Curutjee Ptsionjte y Badabhoy Eduljet 


plaintiff has become entitled by virtue of a bequest under a will or 
by virtue of heirship, cannot be said to be one “for a legacy or 
for a distributive share of the estate” and is not governed by this 
Article * Where after the death of the owner a person not an heir 
was in possession, and such person was succeeded by others claiming 
to be the heirs of the ongmal owner, and it was found that all the 
persons in possession were merely trespassers, a suit by the real heir 
for recovering the property was held to be governed by Article 144 
and that the successive trespassers could not tack on their periods of 
adverse possession so as to defeat the claim of the heir ^ 

But where the person in possession takes out letters of admiuis 
tration, the heirs must sue for their shares withm the period 
prescribed by this Article* 
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fall period of twelve years ^ This rule will apply also to executors 
de son tort, who will be liable to account to the administrator for 
the rents and profits received by them lor twelve years before suit * 

8 Execator, if a trustee vithm the meaning of Section 10 — 
As has been seen m the Notes to Section 10 ante, an executor of 
a will IS not as such a ‘ trustee for a specific purpose within the 
meaning of that Section ^ Hence a suit against him will not be 
governed by Section 10 and will not be exempt from the bar of 
limitation under this or some other appropriate Article * The same 
principle will apply to suits against administrators or other persons 
legally charged with the duty of distributing the estate of a deceased 
person 

Where however, an executor is also expressly made a trustee 
under the provisions of the will a suit against him in respect of 
such trusteeship will not be barred by any length of time ’ Similarly , 
where an executor by bis own act constitutes himself as an express 
trustee, there will be no bar of time for a suit against him * 

9 “Legacy." — A legacy, according to Wharton s Law Lexicon 
13 a "gift of personality by will Under the Indian Succession Act 
1925 the word has been used to cover both moveable and smmoiable 
8 (1015) A I B 1915 Cal 219 (220) 41 Cat 271 25lDdCasS70 K}etraman\ 


r»a T 

t< ^ula ouuuu 

[Centra (1910) 8 Ind Cai 189 (190) (Bom) <7o;aMn Ftnoyak v 
tTdmon Shamrdo (Accoaat (or dx Tears ooly )) 

4 (1929) A 1 R 1929 Lah '53 (758) 122 lod Css 4C7 11 Lab 825 narry 
PernTal Hobson ▼ Admtntstralor General Punjab 

Note 8 

1 (1899) 47 W R (Eng) GC4 (605 CG6) 2 Cb 149 68 L J Cb 483 60 L T 

706 In re Laey 

2 (1929) AIR 1929 Lah 763 ("S') 122 Ind Cas 407 11 Lah 325 Harry 

Perexial Hobson t Adm\n\strator General Punjab 
(1910) 8 Ind Cas 189 (190) (Bom) Co^onan rineyeft t I( oman S^amrao 
(1915) A I R 1915 All 12(14) 3' All 233 27 lod Cas 712 ill Amxna Dibx 
y ilt Xojmunnisso 

^uVn "i> VJtbb'j Tresormo CTiundrr Tioy ^’noul^nry y Xiyan 

Chunder Dos* 

(1915) AIR 1915 Mad 1181 (1185) 2* lod Cas 819 namanalhan Chetty 
y r^jammal 

(1891) 89 M R (1 ng) O'*- (CS) 3 Cb 119 Cl L J Cb 85 C5 L T 123 
Aram y Hoore 

(ISO"*) 2 Ch 491 (195) 40 M R (Fng) Col Dig I?", Pe Darler 

3 (lo-’"') A IR 1922 PC "12 (211) 49 Ind Spp 3’ la’ lad Cas 632 Klat. 

Sxm Te\ y Chuah Jlocn Cnok Nrofc 

(l<iG0)9 H LC 1 (15) 131 RR 1(0) S L T (s p) 191 CuIZoel t Dotrnrj 
(1915) S I R 1915 Mad USMll'‘9) 2" lod Cas 819 /linanaf^an Or ly t 
/ lajanMol 

(Wl) 60 M R (Fng) ICI (105) 1 Cb 1"C '1 L J Ch 113 65 L T C 2 
He 

4 (ISC’) 2 Mv 4 Cr 309 (315) 45 R R CS (O'*) Dli n> t K«<nnie,i. 
(ieCl)S01kaTS«l(3-'C) 182RR8'*0(3'*l) Tisl'-st J&.ls.-n 
(1«C'’)1SM R(Ecg)lCi5(10C) LROI-qS* 21 L T S'* Cai^nrj, t 5-^ \ 


Article 123 
Notes 
7—9 
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Article 123 property * A testator may grant, as a legacy, an annuity,* or mam 

Notes tenance allowance to be paid out of particular properties,* or a sum 

9 — 10 of money,* or a debt due to the testator,® or an estate,® and suits to 

recover these will be governed by this Article 

Where a legacy is charged on property and the charge is sought 
to be enforced. Article 132 and not this Article will apply ^ 

Where a debt duo to the testator is given as a legacy, a suit by 
the legatee against the debtor is not within the Article ® The words 
"or for a share of the residue bequeathed by a testator” were absent 
in the Act of 1871 It has been held by Baron Alderson in Prior v 
Somtblow,^ that the term "legacy” in the corresponding provision 
of limitation in English law. Sec 40 of Statute 3 & 4 Will IV, c 27, 
would include also a share in the residue of property bequeathed 
by a testator This decision was adopted in Treepoorasundan v 
Debcndranath,^^ a decision under Article 122 of Act 9 of 1871 
The words referred to above were newly added in 1877 The term 
"legacy” m the present Article will not now include such residuary 
share In English law, though a legacy and a share in the residue 
are equivalent for purposes of limitation, they differ m one respect 
A legacy given to an executor who has not proved the wiU w 
forfeited by him, while he will not be deprived of a share of the 
residue given to him even if he does not prove the will 

10. ‘‘DistribatlYo share.’* — The word "distributive' m the 
first column must be given its natural meaning The word, accordmg 
to Webster a International Dictionary, means "dealing to each his 
proper share ” This would imply, as m the case of the words 
' payable and "deliverable," that there is somebody whose duty is 

Note 9 

1 See Sections 119 to 121 of the Indian Succession Act, 1925 and the illustra 
tions and the marginal notes thereto 

2 (1859) John 112 (117) 123 R R 42 (44), In Be AshuielVa TTiff 
(1885) 10 L R Ir 204 34 W R (Eng) (Dig) Col 108, Dower v Dower 

3 (1931) AIR 1931 Cal C70 (671) 1S2 Ind Cas 084, ffari Charan Ehunyd r 

Kamal Kumart Das* 

(1929) AIR 1929 Lah 831 (835) 123 Ind Gas 635, .V< Ah Degavi v Itrnaxi 

Eussavi 

4 (1902) 25 ^lad 361 <3G3) 12 Mad L Jouc 183, Eojamannor v VenUta 

Kr*shnatva 

5 (1901) 7 Oudh Cas 170 (178), Ahmad Bata Khan y liltrta Ah Susaxn 

0 (1921) A I R 1924 Lah 5G1 (502) 75 Ind Cas 934, Ourbakhsh Stnjh v 

Dhaguan Stngh 

7 (1083) 15 C\1 60 (69) 14 Ind Apr 137 6 Bar 78 11 Ind Jut 432 (P 0) 

Cirtjlt Chunder r Anundmoy* Deh* , . 

[See also (1867) 2 Agn 171 (171) Nana Narain Boy v Bama Nund \ 

8 See (1918) AIR 1918 Mad 526 (528) 41 Ind Cas 005, Lahshmviarayan 

V Venkata Suhba Bao 

9 (1S3C) 2 V and C Ex 200 (200) 47 R R 399 (399) 

10 (1876 77) 2 011 45(55). 

J1 (1811) 12 Sim 201 (269) 56 RB 58 (60), Cftrlslim t Decertux 
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Article 123* 
Notes 
10-11 


111 Starting point —Time runs from the date when the legacy 
or share becomes payable or deliverable It does not begin to run 
only from the time when the will is construed by a competent 
Court or where the intestacy is declared by a decree established 
beyond appeal ^ A similar interpretation must be given to the nords 
“payable” and “deliverable ’ A share in the property of an intestate 
would not be deliverable until the administrator had in bis hands 
the share to be delivered, and similarly a l^acy docs not become 
payable until the executor or other person liable to pay it has in his 
hands money nith which it could be paid * 

Where the testator has himself 6xed a date on which the legacy 
IS to he paid or the distribution made, the starting point will, it is 
conceived, bo such date ’ A mere dircctioo by tbo testator that the 
executor shall have powers of management during tbo minority of 
the legatees, will not, however, postpone the period of distribution 
of tbo estate, to the date of the legatees’ attaining majont> 

Note 10 

1 (1038) AIR 1038 All 1G7 (471) SI All 101 111 Iq<3 Cm 809 (F D), 

Khan ? ill Janta 

(1031) A I B 1921 Bom SC (SC. S7} 4S Bom S19 SO led Cas 780, ^'urd^n 

ttajbudin T Vtnrav Du 

(1029) A 1 R 1029 Bom 141 (142, 144) 118 Ind Gat 765, Dat Jut v Bat 

Btbanboo 

(1891) 1891 Bom P J 212 llajx Fakt Abdul Dahtm y Mahcmed llassan 

2 (1878) 2 Cal L R 112 (117, 118) Sr«mtifAy Kherodernwy Dossee r Sreemulhy 

Doargamany Dotset 

(1879) 4 Cal 4S5 (405, 467) S Cal L R SIS 2 Sbomc L R 153, Kherodemoney 

Dossee v Durgamonee Dossee 

Note 11 

1 (1922) AIR 1922 P C 212 (214) 49 Ind App 37 102 Ind Cat 632 (PC), 

Ehato S«m Tefc » CAuaA J/ooi CnoA !>eoh 

(1690) 23 Bom 725 (7Sfl) 2G Ind App 71 I Bom L R COT 8 Cal IV C2I 

7 Sar 513 (P C), runehordai I anJravandas x Parvalibai 

( 1018 ) AIR 1918 Bom 54 (57) 43 Bom 6l5 51 Ind Cat 209 SAirinbot t 

2 ' ■ I ' * '** * ” * ■ '2 Ind App 

,1 ■ • I ■ . ■ » , • I Afpo Dao 

■ « I I * ■ « • • ■ 70 Ind Cat 

■ . ■ ' * « • ■ Dao 

. ■ ■ ■ ■ • • C‘2 In re 

J ohnton itiy ^ ximik 

(1SI5) 2 Coll CC 255 (201) 70 RR 220 (227) OdurHOI idamtx Barry 

3 (l^JO) AIR 1'>'22 P C 212 (213) 49 Ind App 87 102 Ind Cat 633 (P C). 

iiAatr Si*n Te\ t CAuah Jloc% CitoA 

3a(l«'X.) 23 01503(572) 23 Ind App IS CMadLJonr": CBarCC7(PC). 

Screndra ^aih Strear T Kamalabanni Dan 


to distribute to tbe several heirs their respective shares.* (See also 
Note 2 ante ) 

Tbe word “distributive” qualifies only the words “share of the 
property.” There is no such qualification for the words “share of a 
residue ” A suit against an executor for the whole of the residue 
left by the testator will be governed by this Article * 
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Article 123 In English law, though a legacy becomes payable on the death of 
Notes the testator, for purposes of limitatJon, the Courts hare adopted the 
11—12. general rule that an execntor or administrator is allowed one year to 
complete the administration, and the period of limitation is reckoned 
only from the expiry of one year from the death of the testator,^ and 
this applies also to suits for recovery of share m the property of an 
intestate ® In Ireland, however, this rnle is not followed, and a 
legacy is held to be payable immediately on the death of the testator 
and not on the expiry of the “Executor's year ' * In India, the 
English rule is enacted in Section 337 of the Indian Succession 
Act and consequently a legacy or share in cases governed by the 
Succession Act becomes payable or deliverable only on the expiration 
of one year from the death of the testator or intestate ^ 

In the case of legacies payable annually, the starting point for 
each year s payment is the date on which it is payable In a suit for 
arrears of such payments, arrears for twelve years before suit can be 
obtained under this Article * 

Where under the Chinese Customary Law by which the parties 
were governed, the widow of the intestate deceased had control of 
the inheritance during her lifetime, it was held that time for a snit 
by the heir for recovery of the estate ran, under Article 123, from 
the death of the widow* 

12. Application of Section 20 to suits for legacy. — Under 
the first paragraph of Section 20 ante, pa>ment of interest as such 
on a legacy by the person liable to pay the legacy starts a fresh 
period of limitation under this Article It would appear from the 
omission of the word “legacy,” from the second paragraph of Section 
20, that part payment of a legacy will not give rise to a fresh period 
of limitation ^ 

{See (1907) 9 Bom L R 31C (319), Nandlal Chumlal v 
jlTantlal ] 

4 (1806 07) 13 Yes 325 (333, 334) 9 R R 185 (189) 33 E R 316, IPwi ▼ 

Pencyre , 

(1857) 24 Bear 448(450) 116 B R 185 (180) CWR 451 27 LJCh 545 3 
Jur (N S) 1237, Earle v Belhngham 

6 MaSa 353^359') TJRRmiaiD, 247), Brook v Leicis 

5 (1885) 33 WR(Eng) 602 (503) 29 Ch D 9G4 52 L T 682 In « Jo^inso" W 

T Blake 

C (1905) 1 Ir Rep 416, Waddell t Harihaw 

7 (1696) 19 ^lad 425 (432), CurKtjee P«j<onj» v Dadahhax Eduljee 

(1905) 2 Cal L Jour 93» (Crilica) Note on (1905) 1 Ir Rep 416 Waddell t 
Harthaio ) 

(1922) AIR 19‘’2 Mad 457 (476) 46 Mad 190 70 lod Cas C39 (F B) Zamn 
dar of Bhadrachalatn t I'enlaMdrt Appa Pao 

8 (1035) AIR 1935 AIJ 239(242) 66 All 711 155 Ind Cas 390, Sn 2!alhji r 

ill Panna Awntrar. 

(1931) AIR 1931 Cal 670 (671) 132 Ind Cfts 031, Uarx Charaa Dhunya r 
Aatnnl A«mar» Das« . , 

(1929) AIK 1929 Lab 831 (835) 123 Ind Cas 635, 2It Ah Begam v if 

lluttain - 

9 (1937) A I R 1937 Rang 354 (357) 172 Ind Cat 550 KlooSoo Clengv i 

Ifu Shtee Z\n 
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13. Applicability of Section 6 to suits under the Article. — Article 123 
A legacy given to a minor is deliverable on the death of the testator, Kote 13 
and 13 not postponed to the date of his attainmg majoritj even though 
'there is a direction in the ^vlU that the executor shall have powers 
of management during the legatee s minority * But the minor has 
the benefit of Section G, ante, and can sne within three years of 
-attaining majority * Where, however, an heir to the deceased person 
died without claiming his share in the estate, the minor heir of such 
heir cannot claim the benefit of Section 6 and he must sue within 
the period fixed by this Article ® 


1 24 .^ For I 
possession of' 
an hereditary 
office. 


I Twelve years. 


When the defendant 
takes possession of the 
office adversely to the 
plaintiff. 


Article 129 


Explanaiton : — An here- 
I ditary office IS possessed 
when the profits thereof 
are usually received, or 
(if there are no profits) 
when the duties thereof 
are usually performed 


t Act of 1677, Arttclo 124 
Sacie as almve 


Act of 1871. Article 123 


123 —For 
possession o{ 
an hereditary 
olQcc 


Twelrc jxats 


When the dcfcDdaot or some person throagh 
srhoni be claims took possession of the office 
adrcrecly to the plaintifi 

I Efplnnnfton —An hereditary ofQec is possessed 
when the p^Ste thereof arc usoaltj received 
or (if there are do profits) rrhen the duties 
thereof are nsnallj perfonned 


Act of 1859 

No corresponding prorlsion 


Bote 13 

1 (lS0G}23CalftG3(5'2) SSIndAppIS CMadLJoorTl CSarCCTtPC) 

Aormdra ^dfh Sircor T Aanofa5iuiii* Don. 

2 (19(r)9I1oinLRS16(S12),A<indLsICitHKifatT CopiLsf dfentfaf 

[See otso (1012) 17 lod Cat < (9) 3G Mad S'S Canpsflit lytr r 
Sironaloi ] 

3 (lOr) A I R 1917 Low Bur ICO (102) 49 led Cat 509 J/aaa? Bci Ea t Ma 

Ku 


Ua 103 
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FOR POSSESSION OF HEREDITARY OFFICE 


Article 124 
Hotel 


Synopsis 

1, LegislatiYe changes. 

2. Scope of the Article. 

8. What is an office. 

4. Hereditary office. 

5. Article applies only to snits for possession of the office- 

6. Defendant mast have been in possession adversely to 

plaintiff. 

7. Tacking of predecessor's possession. 

8. Explanation. 

g. Go-trnstees and adverse possession. 

10. Defendant obtaining letters of administration as heir to 

the office cannot plead limitation against real heir. 

11. Suit for property attached to office. 

12. Sait for office and property attached theretOi based on 

title by adoption. 

13. Starting point. 

14. Section 28 and this Article. 

15. Sar against office-holder will bar his successors also. 

Other Topics 

Mere receipt of emolumeots . . See Note 8, Pts 2 to 8i 

Non-bereditary office — Article not applicable . . . . Bee Note 9. Ft * 

FcmiissiTc possession is not adverse possession See Note C Pts S S 

Bight to possession of office barred — • Bight to possession of property is 

barred . .. See Note 11, Pts I too 

Section 10 and this Article . . See Noto 2, Pts 7, 8 , Note 11 F N 1 

Suit for decliration of right to office . See Note 6, Pts ^ ^ 

Suit for property . . See Note 2 


1. Legislative changes. 

1 There was no provision corresponding to this Article m the Act 
ol 1859 and suits of the nature contomplatod by this Article 
were held to be governed by the six j ears’ rule of limitatiOD 
under Section 1 clause 16 of that Act * But where under 2*°^“ 
law and usage a particular ofllce was regarded as immova o 
propertj, a suit for such ofCco was held governed by clause - 
of Section 1 * 

Article 124 — Note 1 . 

.. * , . rojrj"!' 

... ' ' ■ 




. Turfiindl 
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2 Tho distinction between suits for hereditary offices regarded by 
Hindu law as immovable property and salts for other hereditary 
offices was done away with by the Act of 1871 and tho period 
of limitation for suits for all hereditary offices was fixed at 
twelve years. 

3 The third column under Article 123 of tho Act of 1871 corres- 
ponding to this Article prescribed the startmg point as tho 
date "when the defendant, or some person through whom ho 
claims took possession of the office ndversely'to the plaintiff.” 
Article 124 of the Act of 1877 omitted the words "or some 
person through whom he claims’ , tho reason being that a new 
definition of tho word "defendant” was introduced m that Act 
under which "defendant" included any person from or through 
whom a defendant derived his liability to bo sued The present 
Article simply re-enacts Article 124 of Act of 1677. 

2. Scope of the Article. — This Article applies to suits for 
possession of hereditary offices * A suit for the possession of an office 
which 13 not hereditary is not governed by this Article, but will fall 
under Article 120 * The intention of the Article is to treat heredi. 
tary offices like land for the purpose of barring suits for possession 
of office and extinguishing tho right to the possession thereof after 
a certain period ^ 

The nature of tho suit contemplated by this Article is one for 
possession by the plaintiff who claims to be entitled to the office, 
against one who, at tho time, holds the office htmsel/* It follows 
that a suit for iiossossion of trust property against an alienee thereof 
who claims to hold it tn hts right as owner, is not governed by this 
Article ® 

Note 2 

1 (1920) A 1 R 1920 Cal 600 (803) CO InJ Cas IC5. Kasnm Uaisan t Ilatara 

Degum 

(1931) AIR 1931 Mad SOS (Sll) 133 lod Cas 193. llulliuliumaraitramt 
Pdtdi T SubSara^a PtRat 

(1915) A I R 191S Mid 1190 (119S) 29lDdC3sl 39 Mad 4SC ^arayaTUln 
ChettMrr Lahihmanan Chetltar (OCSce of trustee of a (ample ) 
(19IB) AIR 1918 Mad C75 (G77, 679) « Mad 4 42 led Cas 22, Daja of 
Palghat v Domtin llfint (Sail by a Malabar Siam to recover 
Dcvasvrom and its properties ) 

2 (1920) AIR 1920 Cal 800 (803) CO led Cas ICS ATasnnt Houan t Ilaeara 

Degum 

(1^2) 2G Mad 113 (115) Dughara Chartar x Xattur Hagsraehanar 
(1035) AIR 1935 Mad 419 (1S2), Dajngofala v Damambraptania 

.lyyar 

3 (1032) AIRl'132 Cal 791 (791) CO Cal 452 141 led Cas 511 (F B) ilonehar 

\IuXheTjrey Dhupendra i*alh Hukherjee (Per Rankin, C J) 

4 (192S)AIR 1923 Mad 377 (376) J09 Ind Cas 771, ThaiKaehartae » 

Sinjaracliarwr 

(1911) 10 led Cat 573 (574 575) (Mad) Aanola'bsratnaf T Fi’^ai 

5 (leX)) 13 Mad277 (2-'0) Mal-.Ofn#jT Oatsapa's 

(I'X)'!) 27 Bom SC3 (5C«) 4 Boa L R 743, Dottapirs t Da'tiVoj'a 

(lSb3) 7 Mad 65 ("^j 7 lei Jer 595,/’ap3j « t Ranana 

(l^'Xi) 11 Mad 153 (1C21. -VOalanian t PfldfMna'Aa (10 Isd App 90, Fell ) 


Article 12$ 
Notes 
1—2 



1716 


FOK POSSESSION OF HEREDITARl OFFICE 


Article 124 
Kotes 
2-3 


Where a suit 13 governed by this Article, the general Article 144 
■will not apply ® 

A suit for possession of an office of trustee and of the property 
attached to it against the defendant ivho claims to be a trustee in 
possession of such property, is not governed by Section 10 of the 
Act, but IS one which may be barred by limitation^ either under this 
Article if the office is a hereditary one, or by Article 120 if it is a 
non hereditary one In Balvanlrao v Puranmal,^ it has been held 
by the Privy Conncil that Section 10 of the Act might apply where 
property is sought to be recovered for the trusts of an endowment 
but not where the plaintiff sues for his own personal right to manage 
the trust against the defendant who admits he is a trustee and 
there is no question of recovering the property for the trusts 

3, What is an office, — An office is a position which has some 
duties attached to it ^ The existence of an office, therefore, involves 
the existence of some duties to be performed by the holder of the 
office.^ and which are enforceable by law, custom or usage * In the 
absence of any such duties, there can be no office for which a suit 
will ho m a Civil Court * It is not essential that the office need be 

(1811) C Suth W B 3 (9) 2 Moo Ind App 890 (P 0) Jetiun Deis Sahoo v 
Shah Lubeer ood deen 

(1878) 20 Suth WRIT! (472) afohunlBurmv Khashee 

(1921) AIR 1931 Mad 695 (59C) 70 Ind Oas 477, Subrawiama Guruhal v 
Antmakannu Ammat 

(1924) AIR 1924 Mad 201 (202 204) 77 Ind Cas 508, ^Tajavath AlU v 
Mujafar AUx 

C (1918) AIR 1918 Pat 570 (575) 47 Ind Cas 290 3 Pat L Jout 827, IJaths 
Pxijarx v liadha Sinodt Uaxk 

7 (1683) 7 tiad 417 (418) Kartmshahv NattanBivi 

(1915) AIR IDlSMadlOOS (1021) 26 Ind Cas 841 Ambalaiana Pandara 
sannadhw Ktnaksht Devasthanam (Confirmed bj the Privy Council 
AIR 1921 P C 97 ) 

8 (1883) C AlU (10) 10 Ind App 90 13 Oal L R 39 7 Ind Jur 329 4 Sa? 

435 (P C) 

Note 3 

1 See the Concise Oxford Dictionary 

2 (1916) AIR 1916 Mad 379 (360) 28 Ind Cas 459, blahomed Sahib v Syed 

Sahib 

(1917) A I R 1917 Pat 37 (39) 42 Ind Cas 478 2 Pat L Jour 705 Lachman 
lalPathakv Baldeo Lai Thalkican 

(1928) AIR 1923 Afad 377 (378) 109 Ind Cas 771, Thatkaehanar v Sin 
garaehanar 

(1927) AIR 1927 Mad 131 (136) 93 Ind Cas 229 Rangacharutr v Fartha 
sarathy 

(1919) AIR 1919 ilad 1026 (1028) 45 Ind Cas D59, Venhataehannr t 

Fenappa Ayyengar 

(1931) AIR 1931 Bom 273 (274) 133 Ind Cas 410 Shankar SadashiV v 
Malhar Shankar 

3 (1917) A I R 1917 Pat 37 (39 40) 42 Ind Cas 478 2 Pat L Jonr 705 

Laehmanlal Patkttk V Baldeo Lai Thalhican 

4 (1910) 32 All 527 (540) CIndC« 223 Channu DalVyasr DibuKan^n 

(1904) 28 Mad 23(25) 14 Mad h Jour 171. Subbaraya Mudaluir r 

(1695) 19 Mad wW) * Mad h Jour 209, Tholappalaeharlu t T nAdt-* 
eharlit 
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one which brings in any profit to those claiming it * or one to which 
an> fees or emoluments are attached as of right ® and this is so 
whether the office is a secular or a religions one In Chtnnasamy 
Thathachartar v Stngarachariar ^ Mr Justice Srinivasa Iyengar 
observed that an office m connexion with temples and other such 
institutions must be regarded as a bundle of duties liable to bo 
performed by the same persons under a i>articular designation and 
carrying with it certain emoluments It is submitted that though 
such offices usually carr> emoluments with them the existence of 
the emoluments is not an absolutely necessary factor m an office 
i Hereditary office — A hereditary office is one the right to 
which descends on the death of the holder m accordance with the 
la^ of inheritance Where succession to the office is bj nomination 
or appointment, and there is no right to the ojfce independent of 
such nomination or appointment the office is not hereditary ^ It is 
the common practice in the "Madras Presidency for Pandarasanm 
dhts to appoint their successors to the office* In such cases the 
office 13 not a hereditary one But where tbo founder of a religious 
endowment nominates a particular person to tbo office of a shebait 
but does not provide for further succession thereto the sbcbaitsbip 
after the death of tbo nominee vests m the founder s heirs and 


S (16S7) 16 Oal 1S9 (1C2) Mamet Ram Rayan v Dapu Ita n Jlai 

G (1668) IS Bom 429 (483) Sayad Hashtm Saheb r Jlusansha 

(1027) A I R 1027 Cal 783 (785) 54 Cal C14 105 led Ca» 188 Rtbendra 
^aratn v Satya Charan 

7 (1028) A 1 R Iflia Mad 377 (378) 109 lad Ca* 771 

Note 4 

1 (1892) 19 Cal 770 (779) J’agannath Das r Rirbhadra Ras 

(1909) 8 lad Cas 419 (424) 37 Cal 2C3 Nolimuha Bahadur v Abdul 
Ahayar Mohammad Musla/a 

(1927) A I R 1927 Cal ISO (135) 99 Ind Cas 205 Rebendranath v Sheik 
Stfatulla 

(1699) 25 Cal 354 (SC4) Jagannath Prasad T Ranjit Singh 

(1920) AIR 1920 Cal 800 (603) CO Ind Cas 1C5 fasstm /louan v Basra 
Begum 

(1903) 26 Mad 113 (115) Ksdambi Ragatachartar t Thirumalax Asart 
Nallur Jlajiataehartar 

(1917) AIR 1917 Mad 407 (407) S5 Ind Cas ClC StddaUnga T Rama 
Chandra 

(1918) AIR 1918 Mad 1016(1020) 40 IndCssC27 railasam t \aUtTaja 

(1926) A IR 19^6 Mad245 (246) OSIndCasO^S Aarayana t hagappa 

(1026) AIR 1926 Mad 1012 (1015) 97 lod Cas 437 Paramananda v 

RadAalcrijAna 

(192‘) AIR 1927 Mad 14S (149) 99 Ind Cas C31 d/unutcami Pillai t 
Seerelary of Slate 

(1919) 18 Ind Cas 8*3 (3*4) (Mad) Palant^ndt dfalararayan t Yadamalax 
Chdayan 

(1893) 3 Mad L Jour 82 (Jour) (Critical Notooo 19 Cal 7“C Jagannaih Ras 
▼ Btrbhadra Dii ) 

(IW) 2 Ind Cas 10" (10^) 1909 Pan Re ^o 53 Tad Ah r Mubarak AU 

(193") AIR 193* Oudh 8 3 (3 6) 1C9 lad Cas 593 Chandrtka DalAsA 
Ninjh T Bhola Singh 

2 (18*4) I Ind Arp 509 (22«) 3 Sar 314 fP C) Bsjah Muthu RamaUnga 

Stiufati T Penanayagarn TMlat 


Article 124 
Notes 
8—4 
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Article 134 becomes, in their hands, a hereditarj office ^ In Sree Mahant 
Note 4 Parmananda v Padhaknshna Das* the succession to the office of 
mahant of a math was in Question and, according to the usages of 
the particular matht the mahant for the time being had to nominate 
his successor from among his chelas It was contended that a chela 
was the heir, under the Hindu law, of bis spiritual guiu and that 
the succession to the office was therefore bereditarj In negatmng 
the said contention, Knsbnan, J , observed as follows 

"Where succession is by nomination by the holder in office 
of his successor, it seems to me impossible to contend that it is 
a hereditary succession Hereditary succession is succession 
by the heir to the deceased under the law , the office must be 
transmitted to the successor according to some definite rules 
of descent which, by their own force designate the person to 
succeed There need be no blood relationship between the 
deceased and his successor but the right of the latter should 
not depend upon the choice of any individual If the rule were 
that the senior living chela of the guru succeeds to his office 
on his death, that might be a case of hereditary succession even 
if the guru nominated him as his successor, when no rights 
Sowed from such nomination But where the right to succea 
Sion IS based solely on nomination, I agree with m} learned 
brother that the succession cannot be treated as hereditary 
But where a person gets a right to the office hg reason of the 
fact that he ts the heir under the rules of inhontance governing the 
parties, the mere fact that be is also to be appointed by the Bevenue 
Anthorities would not make the office a non hereditary one ® Thus 
a maharkt vatan in Bombay and Central Provinces and the offices 
of karnam, monigar and certain other village offices m Madras 
descend according to the law of inberitanca but the appointment I3 
made by Revenue Authorities who are bound to choose the person 
in accordance with such rules of inheritance Those offices are 
consequently hereditary offices ® 

The office o/ samudag-t at a Stada temgle la Mahbar JS ® 
hereditarj office ’ So also is the office of a Malabar stanom The 
office of a shebait of a Hindu idol becomes, under certain circum^ 


a (1037) AIR 1037 Oudh 37S (376) 1(53 lad Cas 593, Chandnka Saksh t 
Bhola Singh 

4 (1926) AIR 1920 Mad 1012 (1014, 1015) 07 Ind Cas 43" 

6 (l937)AIR 1037 Nag84(84) 1C8 lad Cas 351 I L R 1937 Nag 15l 

Ham V 5Arntt , 

- — « - ^ 1937 Nag 151 


7 (1918) A Tr 1918 Mad 103 (lec) 44 Ind Oas C 30 r ATmwIim /!:««• 

8 (1916) AIR 1918 Mad 675 (6*7 679) 41 Mad 4 42 Ind Cas 22 rVf W 

1 alghat t Haman Vnnt (DUlingulsblng AIR 1915 'M* 1 217 ) 

0 S«MulIa»HindaLaw, SthEdtloa S 421 P 4S^ , 

[See also (1890) 17 Cal 8 (20) 10 lod App 137 5 Sar 350 13 
3ur21t(rG) Cosatmt Sn Grtdharji r Ilomanlalji (JossJ'^s 
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•and J? hereditary jn their hand< 

The mcrolwrship of a Dovasthanam Committeo oppomlcd bj Iho 
<3oTcmmcnt under the Rcligioua Endowments Act (20 of 18G3) 
IS not n hereditary office’* Nor is tho oflico of wwffltrrtlfi of uakf 
property a hereditary one unless it is mado hereditary by tho founder 
•of tho tral/ ’* 

An entirely now oflico which is created for tho first time is not 
a hereditary oflico though it will or may l>ecomo, hereditary in 
tho hands of tho holder, if and when appointed Thus when a new 
oflico 13 created under Section 16 of Madras Act Q of 1891 it is 
tiot a hereditary oflicQ when created but will bocomo hereditary in 
tho hands of tho person who is first apixiintcd to it ” 

Seo also the undermentioned case ** 

5 Article applies only to salts for possession of the ofllce. 
— This Article docs not apply unless the suit is one for of 

^ hereditary office’ A suit for a declaratton that the ilamtifT is 
entitled to an office is not one for possession and is not goremed by 
this Article* Similarly, a suit for the declaration of tho ilaintiffs 

(169S) S5 Cal S51 (SCI) JagunMth Prasad Cufta ^ 

(1900)8 Ind Cas 408 (413 414) (Cal) SxtaX Ikis Bata;! v Ptrtap 
Chunder Sarma 

(1670) 13 Suth W R 39G (397) 5 Beng L R 161 Pect Koantear v 

CkitUur Dkaree Sxngh 

(1916) AIR 1918 Mad 12 8 (1281) 40 Mad C12 41 Ind Cat 689 


• id L Jour 

Pandara 

(1932) AIR 1932 Cal791 (813 814) CO Cal 452 141 lod Cas 644 (F B) 
Monohar Vultherjee y Bhupendra Nath 
(1930) AIR 1930 Cal ISO (182) 12C Ind Cas SC Panchanan Banerjx t 
Surtndra Nath 

11 (1917) AIR 1917 Mad 407 (407) 85 lod Cas C46 Siddalxnga Stramulu y 

Bamachandra Ckarlu 

12 (1927) AIR 1927 Cal 130 (135) 99 Ind Cas 205 Debendra Nath y 

Sefatulla 

(1909) 8 Ind Cas 419 (424) 87 Cal 2C3 Sahmulla Bahadur y Abdul Khayer 
2Iuhammad Mustafa 

(1909) 2 Ind Cas 107 (109) 1909 Pan Re No 63 Tad Alx y Mubarak Alx 

13 (1927) AIR 1927 Mad 148 (149) 99 Ind Cas C34 Mumswami PiHai y 

Secretary of State 


umea U y ; 

Note 5 

1 (1914) AI R 1914 PC 72 (74) 42 Cal 244 24 Ind Cis 501 41 Ind App 

267 (PC) Jalandhar Thakurr JharulaDas 
dl (1694) 17 Mad 395 (396) 3 Mad L Joni 237 Lakshmmarayanappa y Fen« 
kataratnam 

(1917) A I R 1917 Mad 407 (407) 35 Ind Cas 646 Sxddahnga Stcamulu -r 
Bamachandra Cliarlu 


Article 142 
Notes 
4-6 
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ron POSSESSION op ncnEDiTAny opfioe 


Article 12f 
Note 6 


right to tho offico and for tlio rocovory ot tho omolumonts thereof 
rocoivod by tho defendant la not witbm this Article ® A suit for an 
»nj«nciio)i roatraining tho dofondant from obstructing tho jikintiff 
in tho oQjoymonb of hia office, or directing tho defendants to produce 
thoir accounts, is not ono for possession of the offico and is not 
governed by tbia Artiolo* In Jalandhar Thakur \ Jharula Das,^ 
tho dofondant who waa a Deldar by caato, and who was not tberoforo 
competent to held or to provide for the porforroanco of tho duties 
of the offico of tho shtbail of a tompio, wont on receiving and 
appropriating tho mcomo from tho ofTormgs to tho tompio under a 
claim of right It waa hold by thoir Lordships of tho Privy Council 
that tho dofondant could not bo said to bo m possession of tho office 
within tho moaning of this Article and tliat tho plaintiffs suit for 
a declaration of right to such offerings on tho ground that bo was 
tho shehait waa not a amt for tho possession of tho office Thoir 
Lordships ohsorvod as follows 

"The apiiropriation from time to time by Jharula Das ot tho 
mcomo donvablo from tho Si annas share did not deprive 
Afussninmaf Qrihimoni or, after hot death, Bhiaji Thakur, of 
tho jxjssossion of tho offico of shcbait, although that income 
was rccoivablo by them in right of tlio shobnltship Tho right 
to tho offico ot shehatt did not arise from or dojiond upon tho 
receipt of a aharo of tho aurplus daily income from tho offerings 
to tho tompio, although the right to rocoivo daily a share of tho 
not mcomo from tho offerings to tho tompio was attached to and 
dopondont on tho iKusossion of tho riglit to tho shobaitship 
A suit for a declaration of tho plaintiff a right to an offico and 
for possession would bo govornod by this Article though a declaration 
has boon asked for, tho reason is that tho doolaration m auch cases 
IS moroly auoiUary to tho iiossossion claimod ” 

Tfia iiucstfon w/iodhor a pirticufar suit m rospoot of offico is ono 
for ixjssoasion of Buoh office do|»onds ujion tho rohof claunoJ in the 
lilaint anil tho oiroumstanoos ot tho case If, in substance, tho suit 
must ho rcgardotl ns ono for iwsossion of a hcroihtnrj offico this 
Article would applj ’ X obtained a docroo for money against the 
shfhait of a tomjdo and in execution thorcof purchased three and 
half annas sliaro of the proCta whicli tho dofondant was entitled to 
recoiNO as s/(ef<ai(, and began to rocoivo tho profits AT, liowov*^^ 


A I U 1OT7 Mad 143 (148) 03 I 0 r34. v S^f^/ p/ SMM 

AIR 1323 Mal 317 (378) 100 Ind Cns 771, Cliinnnsifrttay Thnlk‘' 
ehdrtnr SingttrtuAnrMr . 

IS«nIio|lB00>9MadI»Jour ira (ICi) Suhbifrr pMjnjrt Atya^jor] 
4 (1317) A I R 1317 Mad 407 (407) saiiidCasClO SidtaUnga S^camulu^ 
IttmncAnndriS Cluirlu (tnjuucUon illrcctlnf; def Ddiul* to prouu 
Recount* for in«rcction ) , 

AIR10l4r073(74) 42 Cal 214 41 1 A 207 2 II 0 60 UPC) 
3 1 CrI 83 (TO) Sarliim A6 m Terab /16 f«l U aftrb » r~ihmnn CHirt 
3t CR83t30) SarJLKtiAturorab AWunioh«6* ^u*:*'* 

3lM#da3(4a) Sad ttim V AoMppj (Tho »ult e/innot l« mro*" 
out on the ground thal a <I«farafian oURlit to Lsvo U«n rrajxu 


(1027) 
3 (1323) 


3 (1314) 
G (1830) 
7 (1330) 
(1301) 
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Dot being a Crahmin, could not hold tho oQjcc of shebatt of tho 
temple The rc^crs^o^cr of the defendant shebatt who became 
entitled to tho office filed a suit against .V for a declaration of his 
right to receive tho three and a halt annas' share of tho profits It 
was held bj their Lordships of tho Pnaj Council that tho suit was 
not one for iiosscssion of an ofheo within the meaning of Articlo 124 * 
In Ilaghutiathachartar v rirntenfffidrt Ilamanu}achartar,^ tho 
plaintiiT sued the defendant for a declaration of his right to the oHjco 
of First Thirthalar and for an injunction restraining tho defendant 
from enjoying tho honours and emoluments of tho ollicc Tho High 
Court of Madras assumed that tho suit was one for possession of tho 
ofiico governed bj this Article It did not apjHiar that in that case 
the defendant could not hold tho office bj receipt of emoluments, as 
was tho case m Jalandhar Tkakur v Jharula Dus,*® referred to 
above In tho undermentioned case,*’ tho plaintiff alleging that be 
was m possession of an hereditary office, prayed for a declaration, 
of his right to tho office and for an injanction restraining tho 
defendants from obstructing the plaintifT from doing the duties 
of his office It was held by Madbavan Kair, J . that the suit 
was maintainable and that the plaintiff was not bound to ask for 
possession That learned Judge, however, held that the suit was 
governed fay Article 124 This it is submitted, cannot bo accepted 
as correct 

6. Defendant mast have been in possession adversely to- 
plaintlffi In order that this Article may apply, it is necessary 
that the defendant or some person through whom be claims should 
be in possession adiersely to the plaintiff The plaintiff s right to 
recover a hereditary office could not be barred unless the defendant 
IS found to have been in adverse possession for twelve years , the 
fact that the plaintiff did not have possession of the office at any 
time within twelve years of the suit is not sufficient in itself to bar 
tho claim * 

A permissive possession of the office is not adverse possession * 
Thns, where the defendant performs the duties of an office but does 
not assert a claim to the office hostile to, the plaintiff, this Article 
will not apply * 

6 (1914) A 1 B 1914 F C 72 (74) 42 Cal 214 41 Ind App 267 21 lod Cas- 

501 (PC) Jalandhar Tkakurv Jharula Das 

9 (1909) S Ind Oas 123 (123) (Mad) 

10 (1914) A I B 1914 P C 72 (74) 42 Cal 244 41 1 A 267 24 1 C 501 (PC) 

11 (1931) A I B 1931 Mad 505 (510) 1S3 led Gas 193 Zluthukumaraswami 

Ftllat T Subbaraya P»»ai 

Note 6 

. 1 T T> lo’c yf a oa inn »a»\ oo 21C, Arunachallam Chetty 

j[urvhhagum PilMt v Madavar 

1 (1909) 3 Ind Cas 123 (123) (Mad) Daghunathaehariar v Thtruveng 

Bamanujacharusr 

2 (1916) A I R 1916 Mad C42 (644) 28 lod Cas 842 Subbayyav Chenna 

8 (1899) 9 Mad L Jour 93 (94) Ambalatana Dettgar r BappuEoteJa 


Article m 
Notes 
S-6 
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ilrtiole 129 
Notes 
6—8 


The question whether the defendant’s possession in any particular 
case has been adverse to the plaintiff is ono of fact * 

A decree that a person m possession of an office has no title 
thereto does not interrupt the running of time m favour of such 
person ® 

A person in ixissession of an office can prescribe for only such 
interest as he claims m the office A person merely in i>ossession as 
trustee cannot get a prescriptive right to a hereditary trusteeship 
he can however, acquire such a right if he was in possession as 
a hereditary trustee to the knowledge of the real owner of the 
properti ® 

7 Tacking of predecessor's possession. — Under Section 2 
sub section 4 ante "defendant includes any person from or through 
whom a defendant derives bis liability to be sued The third column 
of this Article shows that time will begin to run from the date when 
a person through whom the defendant claims takes possession of the 
office adveraelj to tho plaintiff' In other words the defendant is 
•entitled to tack on tho adverse possession of his predecessor to that 
of his own m establishing a plea of prescription ' But the possession 
of one mdependent tresiusser cannot be tacked on to that of another 
a Explanation. — The Explanation m the third column states 
that an hereditary office is possessed when the profits thereof are 
received or if there are no profits, when the duties thereof are 
usually performed Where the defendant performs the duties of the 
office and also receives the profits thereof it is clear that the defen 
^ant IS in possession of the office ^ Where the profits are received 
but the duties of the office are not performed by the defendant 
•can he be said to be in possession of the office? In Kamalatkammal 
V Krishna Pillat * it was held that mere receipt of emoluments 
without reference to the performance of duty of the office is not 
possession of the office As regards the Explanation which appears 
"to suggest that in order to i>osses 3 an office it is enough to receive 

4 (1923) AIR 1923 Mad 88 (89) 46 Mad 525 70 Ind Cas 991 Stngaratela 

MudaUar y Chokka iludaltar 

5 (1910) 8 Ind Cas 883 (884) (3Iad) Raj^Mwathaclianar v TJ irutengadu 

BamanujaeJ ariar , 

(1923) AIR 1923 Mad 88 (89) 46 Mad 525 70 Ind Cas 994 Stngaraieta 

Mudahar v Chokka Mudaliar 

•6 (1928) AIR 1928 Mad 2C8 (271) 103 Ind Cas 199 Pichai Pxllai v 
gam Iyer 

1 (1919) AIR 1919 Mad 292 (293) 49 1 C 393 Krishnasicamy v VetTasv!<tr^' 

•Q fl9121 c - 


Note 8 

1 (1909) 3 Ind Cas 8 (8) (All) Dharma liand y Khtma 
■2 (1911) 10 Ind Cas 573 (574 575) (Slad) (This Js the decision In the saO 
case as 8 Ind Cas 99S after remand ) 
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Its jroSts withojt tho pcrfonnanco of Iho dntjcs of tho ofl co tl cir 
IjOtJ'hijH observed as follows 

\n nxilanatton is attached to tho cliuso m tho third 
column tl at the ofEco is i^o^scsscd when tho emoluments are 
received in cases where the emoloments are attached Tho 
Exilanation is not attached to the wonU in tho first column 
Nor does it say that mere reeeip* of tho emoluments without 
reference to anj j^rformanco of tho datics will enable tho 
recij lent to claim iio^cssion of the offco if the duties aro 
licing performed by another To hold olherwiee would mean 
when two different persons ixjrfonn the duties of tho offco and 
enjoj tho emoluments of tho offco for tho statutorj I'criod 
the latter acquires the right to tho oflice a conclusion which 
ai pears to us to bo manifcstl> absurd nor can tho conclusion 
be avoided when tho emoluments aro taken bj several t>crsons 
in Ecvcralt} without an} of them doing tho duties that the} 
haa 0 oU acquired a right to tho ofilco 
In the undermentioned case’ it was found that tho defendant had 
fjcen getting and en 30 }ing tho income of tho office for over twelve 
3 ears inor to the institution of tho snit and it was held that he 
was in adverse possession of tho office Unless it is assumed that the 
defendant m that case i>erforn]ed also the duties of the office (the 
facts of the case do not make this clear) it is submitted that the 
decision cannot be accepted as correct An office as has been seen in 
Note 3 ante involves the existence of some duties to bo i erformed 
by the holder of the office so that a lerson cannot bo said to be 
an possession of an office at all if ho does not }>crform the duties 
thereof 

'^Tiere the defendant is performing tho duties of the office he 
must it 19 conceived be deemed to be m jossession of the office 
oven though he may not have been receiving its profits * 

Tho Explanation ool} lays down a general rule for the detcrmi 
nation of the question of possession of an office and ma} ho taken 
to be applicable even to cases covered by Article 120 also where in 
substance the claim is for the possession of a non hereditar} office ' 
9 Co<trnstees and adverse possession — In i?amaiintAan 
Chetty V Murugappa Chetty * the management of a temple was 
vested in two branches of a family who managed it by rotation 
3 (1910) 8 Ind Cas 883 (634) (Slad) Ra^liunafhalhacaariar v Tkirutengada 


Article 124 ) 

4 See (1935) AIR 1935 Mad 449 (452) Bajagopala v Ha nasubrana »a 
■S (1935) AIR 1935 Mad 449 (452) liajagopala Ka\du Y Hamasubramanta 
(1913) 18 Ind Cas 373 (374) (Mad) Palantyandt ifalaiarayiin T Yadamalai 
Oodayan 

^ Note 9 

1 (1904) 27 Mad 192 (197) 13 Mad L 7oiir S4I 


Article 124 
Notes 
8-9 
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Article 124 
Notes 
9-11 


The jtimor branch subsequently discontmned possession and the 
members of tho senior branch were managing the temple for a 
period of 19 years adversely to the members of the junior branch 
It was held that the rights to the ofBco of the junior branch were 
barred and extinguished by such adverse possession As between the 
members of the somor branch itself, it was held that each of the 
members must bo deemed to have discharged the office on behalf of 
himself and on behalf of the other members of the senior branch, 
and as such, the management of one was not adverse to the other 
On appeal to tho Privy Council, their Lordships affirmed the said 
decision * 


10. Defendant obtaining letters of administration as heir 
to the office cannot plead limitation against real heir. — 
"Where a person obtains letters of administration as heir to the 
shebait of a Hindu temple, his jjossession is only for the purpose of 
administering the estate of tho deceased office holder, the grant of 
tho letters is not a detormmation of tho right of inheritance or of 
the right to he appointed shebait Such a person, if be is not the 
real heir, stands in a fiduciary position towards the person who » 
really legally entitled to the office, and cannot sot up the bar of 
limitation under this Article against the latter ^ 


il. Suit for property attached to office,— Where the right 
to the possession of immovable property is attached to the office, 
the one cannot bo separated from the other, and if the right to the 
possession of the office is barred, the right to tho possession of the 
immovable property also would be barrod under t his Article 1° 

2 (1906) 29 5Iad 283 (238 289) S3 Ind App 139 10 Cal W N 625 3 

All L Joar 707 8 Bom L R 498 4 Cal D Jour 189 16 Mad L 
2G5 1 Mad L Tim 327 (P C) Bamanathan Cheth v ilurugappi 

Note 40 „ , c 6 

1 (1897) 25 Cal 354 (369, 370), Jagannath Prasad Gupta y Bunjii Smgii 

Note 11 . , . .M 

1 (1900) 23 Mad 271 (279) 2 Bom I, R 597 4 Cal W N S29 27 Ind App w 
10 Mad II Jour 29 7 Bar 671 (P C) Gnanasambanda Panaaru 

BanncdA* y Velu Pandaram 

(1917) AIR 1317 AU 49 (51) 39 All 636 42 Ind Cas TT, Ba-m Fean 
Nand Lai 

(1903) 26 Mad 113 (115) Paghavachartar r Nallur Baghavachanar 
(1871) 6 Mad II 0 R 301 (303) Tammiroiu Bamatogx y Panhna Barsxan 
(18S0) 2 Mad 283 (286) 4IndJurC22 renhatasubbaramayya ■r Surayy 
(1905) 28 Mad 197 (200) Jagannadka Bow y Bama Bass Patnaih 
(1935) AIR 1935 Mad 449 (452) Bajagopala Naxdu v Bamasubrafn 

- .r/J. 

PaUtya 

batted 


le 
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It tor a 


Fon rossrssioN op nrnrDiTAR\ officr 


1725 


Cnanasamhnnda Pnndara Sannadht v Vtlu Pandaram^ tlio 
guardian of the manager of a cliantj who wag a minor, alienated 
the nght of management of tbo cbant> and tho propertj attached 
to the ofiico to another person who was, from tiiat date, in adverse 
jx)ssession of such office and proixjrtj Their Lordshijis observed as 
follows 

“The law of limitation applicable to tho case is Article 124 
of tho Second Schedule to tho Act 16 of 1877 which saj’s that 
in a suit for possession of an hereditary offico tho jicnod of 
limitation is twelve years, which begins to run when tho defen- 
dant takes ]X)SSCSSion of tho offico adversely to tho plaintiff or 
any person from or through whom ho derives his right to sue 
Chockahnga attained majority m 18b0 and bad by Articlo 44 
of tho Act three years for suing to sot aside tho salo by his 
guardian Ho did not do so and by S 28 of the Limitation Act 
his right became extinguished Their Lordships are of opinion 
that there is no distinction between tbo offico and tbo property 
of the endowment Tho one is attached to the other, but if 
there is, Article 144 of the same schedule is applicable to 
tho property That bars tho suit after twelve years’ adverse 
possession ” 

Tho principle of tbo decision in Gnanasamhanda s cose* would be 
applicable also to cases wboro a right to receive proSts is attached 
to an hereditary office , where tbo right to such offico is barred the 
plaintiff cannot recover any profits that might have accrued within 
tho period of limitation * In the undermentioned case* it was, 
however, held that tbo acquisition, by adverse possession, of an 
office does not entitle the person who has acquired it to receive tbo 
profits attached to such office It is submitted that the decision 
cannot be accepted as correct 

In Bahantrao v Puranmal,^ where the plaintiff sued for posses 
Sion of an hereditary office and for the property attached to such 
■office, their Lordships of the Privy Council observed that the suit 
may fall withm Articlo 124 or Article 144, but they did not decide 
tbo point as, m any case, tho suit was barred In Jadunatk Prasad 
■V Gtrdhar Das * the High Court of Allahabad hold, purporting to 

declaration by the plaintifl that he Is by right of inheritance a 
chief manager of tho services lo a temple and its properties 
wonld fall either under Article 124 or Article 144 } 

(1914) AIR 1914 Mad 477 (481) 14 Ind Caa 1C8 (172) 37 Mad 373 
Pattaikara ilanakat Kuppm v CAoroIAapaffi Jlfunds KoUtl ] 

^ (1899) 23 Mad 271 (279) 2 Bom L B 697 4 Cal WK 329 27 Ind App 69 
10 Mad L Jour 29 7 Sat 671 (PC) 

^ (1872) 9 Bom H C R 2G0 (2GS) MadialaGtnapar Bhagvartla Devjt 

(1834) 7 Jlad 337 (333) ffnnnan v NtlaJutndan (Article 144 was however 
applied ID this case ) 

4 (1915) AIR 1915 Mad 554 (555) 25 Ind Cas 685 ChandrafamCatti v 

Stibbarayudu 

5 (1883) 6 All 1(10) 13 Cal LR 39 10 led App 90 7 Ind Jnr 329 4 Sar 

435 (P C) 

<5 (1905) 27 All 613 (516) 1905 AU W N 69 2 AR L Jonr 304 


Article 124 
Note 11 
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Article 

Notes 

11—12 


rest its decision on Balvantrao s case ® that so far as the claira to 
office vfas concerned tho snifc wuld bo governed by Article 124 and 
so far as the property was concerned by Article 144 It is submitted 
that this view is not correct and that both the claims would be 
governed onl> by this Article 

Where the right to tho possession of the immovable projerty is 
not attached to the office but only a right to a share of tho revenues 
of such property tho office holder is not entitled to the i ossession 
of the projerty It was so held by their Lordships of the Privj 
Council in Amhalavana Pandara Sannadht v Sri Mtnalsht 
Dtvasihanam ^ Lord Moulton observed as follows 

The property of an endowment may consist partly or 
wholly m tho right to enjoy the revenues of property which is 
in the possession of persons who have the right and the duty 
to manage the property collect the revenue and hand it over 
when collected to be used in the proper manner for the 
purposes of the endowment Such persons naay even have 
• certain rights of apportionment of the revenue so handed over 
by them among the several purr)Oses of the endowment AU 
this 13 compatible with there being a general trustee of the 
whole endowment including the revenues when so collected sod 
handed over But m such a case the general trustee would not 
be entitled to tbo possession of the properties out of which this 
portion of the revenue comes His rights do not commence 
until after tho collection of the revenues by and under the 
management of those who hold possession It must be remern 
bered that after all the general trustee is only a representative 
of the idol who is a juridical personage and who is the true 
owner and there is nothing legally incongruous m that 
personage having other subordinate representatives who baie 
the right to roanago certain special portions of his proj erty 
and pay over the income so collected to the endowment an 
even to some degree to control its use Such rights would as has 
been said not be inconsistent with the existence of a genera 
trustee but they would be fatal to his claim to possession o 
the properties from which these revenues are derived Posses 
Sion would be in tbe bands of those entitled to manage these 
special properties and their {Kissession would be adverse to his 
12 Suit for office and property attached thereto, based on 
title by adoption — Article H9 ante applies only to suits for a 
declaratory decree as to the validity of an adoption A suit for t e 
possession of immovable property attached to the office of sheoai 
of a temple is governed by this Article even though the plainti ^ 
bases bis title to tbe office on an adoption to a n heir of tbo founder^ 

7 (1921) AIR 1921 P 0 97 (99) 43 Mad 665 47 Ind App J91 66 Ind Cas- 
730 (P 0} (Confinmng AIR 1915 Slad 1003 ) 

Note 12 ^ ^ 

1 (1897) 25 Cal 354 (364) Jagannath Prasad Gupta v Punjtt Stngh 
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13. Starting point. —Time, uncicr this Article, runs from the 
date when the defendant takes |«y;«cs3Jon of the ofllce nd\crscl> to 
the plaintiff' and the plaintiff's right to the oflico would bo barred 
after the expir> of twch e j cars from that date * Time, howca cr, as 
has been scon in Note 2 to Section 17 ante, will not run where 
there IS no per^n competent to sue Where, therefore, there is no 
proper person entitled to an office and comiictcnt to sue, the mere 
fact that the defendant is in jiO'Se'sion of Iho office is not sufficient 
to start time running * 

14. Section 26 and this Article.— Whero suit for possession of 
an office is barred under this Vrticle, tho right to the office itself 
would bo extinguished under Section 23 of tho Act and cannot be 
revived subsequcntlj b) re entrj into itosscssion ' The corresponding 
effect of this is that tho iwrson m iiossession would acquire a 
prescriptive right to such office * 

15. Bar against office-holder will bar his successors also. — 
It has been seen in Note 6 to Section 2 sub section 8, that whero a 
right to sue accrues in favour of a jiorson in a representativo capacity, 
tho right would bo derived bj an> person on whom the ropresenta. 
tive capacit> devolves afterwards On this principle, where tho rights 
oi an office holder ate baned by adverse possession of the defendant, 
the successors of tho former would also be barred, m the absence of 

Note 13 

1 (1905) 27 All 513(510 1005AUWNC9 2 All LJonr 804, JaiunatA Fraud 

V Gxrdhar Dai 

2 (1912) 16 led Cas 225 (232) (5Iad], VttraTagaxa Thathaeharxar v Srinn-asa 

(1918) AIR 1918 Pat 670 (573, 575) 3 Pat L Jour 327 47 Ind Cas 290, 

UathePujany Dadka Bxnode Haxk 

(1675) 12 Bom II C R 172 (174) Gtrtapa x JaUna 

3 (1913) 18 Ind Cas 378 (S^S) (Mad) Palanxyandi ilalaiaraxjan x Yadamalax 

Oodayan (Non hereditary office ) 

(1928) AIR 1923 Vad 509 (514) 51 Mad 549 111 Ind Cas 210 Ammalu 

Amma x Narayanan Nair 

Note 14 

1 (1900) 23 Jlad 271 (279) 4 CalW N 329 27 lod App 69 10 Mad L Jour 

29 2 Bom L R 597 7 Sar 671 (P C) C?ianaMm6Qn(fa Pandora 

SiTfcmtiJAx r Ya’a- 

(1917) AIR 1917 All 49 (51) 39 All 63G 42 Ind Cas 77, Bam Piari v 
Nand Lai 

* V nazra 

' • • I Ayyar 

■ V Surendra 

(1877) 1 Mad 343 (348) 2 Ind Jnr 249, Eesaiaraya x Vaidelinga 

2 (1918) A I R 1918 Mad 193 (188) 44 Ind Cas 630 Baman Somayajipad v 

Eunhu Kultx Koxxlavima (A hereditary Samudayi of a Malabar 
Devaswom can acquire prescnptiTe titk as against the uralans ) 

■ ‘ “ ndtr Sarma 

. 290, Nathe 

(1913) 18 Ind Cas 475 (47G) (Mad) lypadurat Gurukktil x Bamaiaicmy 
(The right to perlorm worship id a temple such as slapacunum, 
neitef^itt/an, detparathanam, can be acquired by prescription ) 


Article 124 
Notes 
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Article 124 fraud or collusion, from claiming any nght to the office ^ Where a 

Note 15 trusteeship devolves on a Hindu widow and the office is adversely 

possessed against hor by the defendant, the reversioner does not get 
a fresh right to sue the person in adverse possession on the analog) 
of Article 141 In Pydtganiam Jagannadha Bow v Bama Doss 
PaUiaik,^ one Jagayya dedicated a temple to the public and acted 
as trustee thereof during his lifetime He died childless and his 
widow succeeded him as trustee In 1885 she transferred the right 
of trusteeship together with certain temple iiroperties to the defen 
dant, and in 1897 ahe died The plaintiffs as the persons entitled to 
be trustees m succession to her instituted a suit m 1900 for recovery 
of the office and the lands It was held that the suit was barred 
under this Article Their Lordships observed as follows 

“On the other hand, her {the widow’s) position as trustee 
possesses a distinction from that occupied by her with reference 
to her husband s estate vesting in her by inheritance beneficially 
which makes it apparent that the case is not really one within 
the scope of the said rule As regards property inherited by a 
widow beoeficially, the reversioner cannot claim relief by way 
of possession so long as she is alive, and a transfer by her would, 
at all events, be valid till her death It is different in both 
respects here Her powers of transfer are precisely those of a 
mala trustee In other words, notwithstanding that the 

office would not, after the death of the female trustee, descend 
‘ to her heir, the trust estate during her incumbency for all other 

purposes resides m her as fully and effectually as it does m a 
male trustee The reason for the rule on which Article 141 is 
founded being thus inapplicable, the adoption of the principle 
of that rule here would not be warranted The mere fact that 
the devolution after her death is not to one who is her heir lu 
^ the stnet sense of the term, could not, by itself, be held to be 

an adequate reason for treating her successor as not claiming 
from or through her in connexion with limitation ’ 


(1911) 9 Ind Cas 165(156) (Mad) PalhUiara Yoyal v Ablt ^esaia Tadkyar 
(Uiaima ngbt ) 

(1911) 9 Ind Cas 166 (157)(Mad),A66»fcesa»a Vanihiar v Kesavan Nambudri 
(Do) 

(1898) 21 Mad 278 (287) Alag\nsavn Naicker v Sundareswara Ayyar 
(10 Ind App 90 (P C) Followed ) 

Note 15 _ „ „ 

1 (1900) 23 Mad 459 (440) 9 Mad L Jour 8 Chidambaram Chetu 

ilvna-mmal 

(1900) 10 Mad L Jour 114 (115) Veerabhadra Varaprasada v Venhatadn 
(1921) AIR 1921 Mad 595 (596) 70 Ind Cas 477, Subramanta Gurukkal v 
Ammakannu Ammetl 

(1931) AIR 1931 Mad 505 (511) 133 lad Cas 193, MuthuUmarastoam 

Ptllat V Subbaraya PtUat „ , . 

(1918) AIR 1918Mad 675 (679) 41 Mad 4 42 Ind Cas 22 o/ i 

V liaman Unni (Btanom office— Adverse possession — me opc 
against snccessora also AIR 1915 Mad 217, Not followed I 
•2 (1905) 28 Mad 197 (200, 201) 
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J.25.* Suit during the life of I Twelve I The date Art!cl9l25 
a Hindu or ilubammadan female j'ears. of the 
by aHindu or Jluhammadanwho, aliena- 

if the female died at the date of tion. . 

instituting the suit, would bo 
entitled to the possession of land, 
to have an alienation of such land 
made by the female declared to 
bo void except for her life or until 
her re-marriage. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Conditions for the applicability of the Article. 

“Hindu female.” 

5. “By a Hindu or Muhammadan.” 

6. Right of reversioners to challenge an alienation 

made by a limited female owner. 

7. A declaratory euit by the reversioner is a represen* 

tatlve suit. 

8. Suit by a remote reversioner — Applicability of 

the Article 

9. Who may bring a declaratory suit. 

10. Suit by an adopted son. 

11. Legal disability of a reversioner. 

12. “Land.” 

13. Alienation, meaning of. 

H. “Made by the female,” 

15. Alienation made by a female by way of mortgage. 

16. Alienation by the guardian of a minor. 

17. Alienation made by a female in the Punjab. 

18. Limitation runs from the date of the alienation. 

19. Relief in declaratory suit dependent upon another 

relief which is time.barred. 

^ Act of 1877. ArUcIe 12S 
Same as abore 
Act of 1871, Article 124 

22^.— Suit, dunuf; the life of a Trcclre years The date o! the alienation 
Hindu mdow by a Hindu entitled 
to tho possession of laud on her 
death, to have an alicoatlon made 
bj the widow declared to te void 
except for her life. 

Act of 1859 

No corre'ponding ptovi«Ion 


Lim. 100 
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Article 125 
Kotes 
1--8 


Other Topics j 

AlieoatioQ by ^idon before adoption — Suit by adopted sou See Kote 10, Pt 1 
ConfiimatioD by female of past alieuation not made by bet is not alienation 

See Note 14, Pt 1 

Female in pos^ssioa by vnine of grant or transfer independent of status — 
Article n not applicable Bee Note S, Pt 2 

Sale in esecution of decree is not alienation . See Note 14, Pt A 

Suit must be by presomptm teversfonec See Noto 2, Pt 5 , Note 7 


1. Legislative changes. — Tbe Act ol 1877 introduced the 
{oUo'77iiig changes in the Atticle as it stood under tbe Act ot 1871 — 
1 For the ttords “of a Hinda widow" the words “of a Hindu or 
Muhammadan female*’ were inserted (See Noto 5 ) 

3 For the words “by a Hindu entitled to the possession of land 
on her death” the words “by a Hindu or Muhammadan, who, 
if the female died at the data of instituting the suit, would 
he entitled to tbe possession of land" were substituted (See 
Note 8 ) 

3 The words “such land” were added after the word “alienation ’ 

4 The words “or until her re mamage" were added at tbe end 
of the drst column 


2. Scope of the Article.— Section 42 of the Spccido Belief Act, 
1877, provides that any person entitled to any legal character, or to 
any right as to any property may institute a suit against any person 
denying, or interested to deny, his title to such character or right, 
that the Court may, m its discretion, make therein a declaration 
that he is so entitled, and that the plaintiff need not in such a suit 
ask for any further relief And illustration (i) to that Section runs 
as follows — 

The widow of a sonless Hindu alienates part of the property 
of which she is m possession as such The person, presumptively 
entitled to possess the property if he survive her may, m a suit 
against the alienee, obtain a declaration that tbe alienation was 
made without legal necessity and was therefore void beyond the 
widow 8 lifetime ’ 

The provisions of tbe Section read with the Illustration clearly 
show that a leveraionary heir governed hy the Hindu law, even 
though having only an expectancy of succession (spes siiccessio»is) 
recognised by the substantive law as having a right to demand tba 
the estate inherited by a limited female owner under the Hindu law 
be kept free from danger dating its enjoyment by such owner for 
life^ The object of allowing a reversioner to bring a dedarato^ 
suit 13 the protection of the interest of the person or persons who 

Article 125 — Note 2 


1 See Note 6 tn/ra and cases cited tberein 


;a 27 Ondb Cas 
BaVsh 

1 43 Ind Cas 
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may eventually turn out to be the heir or hem and the object ol the 
legal jirocccdmgs la really the perpetuation of testimony ^vhich, 
owing to lap'so of time, might not bo available for the heir when 
the succession actually opens * 

But a reversioner is not hound to auo for a declaration, during 
the lifetime of the female, that her alienation is void ’ IIo has two 
courses open to him He may sue for a declaration as mentioned 
above or ho may wait till the female is dead and thereafter sue for 
the recovery of possession of the property by avoiding the sale * 

This \rticlo prescribes a period of twelve years for a declara. 
tory suit brought by a Hindu or Muhammadan (see Koto 6 tnfra) 
presumptive reversioner, that is, by a person who if the female died 
at the date of instituting the suit would bo entitled to the possession 
of land alienated by the female * It is only when the conditions m 
the Article are satisfied that the declaratory suit would bo governed 
by this Article A declaratory suit not falling withm this Article, 
even though brought by a reversioner, would bo governed by 
Article 120 and not by this Article * (See also Note 8 tnfra ) 

2 (190C) 29 Mad 390 (402) 1 Mad L Tim 1S3 1C Mad L Joor 807 (F B), 

CkxTwelu Punnamma v CAirurotu P<rra*M 

(7910) AIR 7919 Mad 911 (915, 916) il Mad C59 iC Jod Cas 202 (F B) 
Varammav Gopaladatayya 

(1921) AIR 1924 P C 217 (219) 46 All 631 61 Ind App 881 62 led Cas 
0C2 Ktsko Prasad Sxngh ▼ Sheo Paryash Ojha (Od tbe death of the 
widow muchof th« rcleraot evidence ' will no longer be available ) 

(1684) 10 Cal 1003 (1008) 9 Ind Jur 149, Pam Pertkad v Jekhoc Pay 

[See (1904) 28 Mad 57 (63) 14 Mad L Jour 209, Gwinrfa P»«o» v 
Thaj/ammal (Per Davies, J )) 

3 (1918) AIR 1918 Mad 659 (CCO) 42 Ind Cas 540, Venkatramanayya v 

Dejafpa 

(190C) 29 31ad 390 (40S) I Mad L Tim 163 1C Mad L Jour 807 (F B) 
ChxTVtolu Punnamma v CAirutoIu Perfa*M (A presumptive rever 
sioner whose right to eue for a declaratory decree nnder Article 125 is 
barred can nevertheless under Article 141 maintain a suit for posses- 
sloD if he survives the qualified owner ) 

(1907) 80 Mad 402 (404) 17 Mad L Jour 286 2 Mad Ii Tim 860 Sunda~ 
rappa v Sreeramulu 

(1905) 12 Cal W N 857 (859) Mf Vwaie v Cirjanttndan Teicarx, (A rever 
eioner whose suit under Article 125 has b^n barred may still sue for 
possession if he survives the widow ) 

(1020) AIR 1920 Lah 600 (501) Hand Stngh v M< Dhan Kaxir 

[See (1925) AIR 1925 Bom 9 (11) 48 Bom 654 64 Ind Cas 374 
Hanamgotoda Shtbgowda v Irgotida Shtbgov.da 
(1922) AIR 1922 Pat 615 (617) 2 125 63 Ind Cas 700 (S B) 

Ram Sumran Prasad v Gdbtnd Dot 
(1923) AIR 1923 Pat 180 (181) 2 Pat 171 70 Ind Cas 290 Jlaghu 
bir Singh V Jethu ilahton'i 

4 (1937) AIR 1937 Pat 105 (107) 168 Ind Cas 326 Baldeo Das v Jiaghu 

nandan Das 

5 (1873) 20 Suth W R 1 (2) 11 Bong L B App I Btshonalh Surmah v 

Sreemuty Shoshx Mookhee 

6 (1933) AIR 1933 All 856 (858) 146 Ind Cas 977 3It Jagran* v Gaya 

(Gift of property by widow to her daughter who was the next rever 
eioner and to a stranger — Stranger held to bo transferee from 
daughter— Reversioner next in snccession to daughter brought a decla- 
ratory suit— Held Article 120 applied ) 


Article 125 
Note 2 
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Article 125 3. Conditions for the applicability of the Article. — Jn order 

Note 3 that this Article may appl), the following conditions arc necessary 
to be satisfied — 

1 The suit must be brought during the life of the female 

alienating the land ' A suit for declaration brought after her 
death will not be governed by this Article * 

2 The suit should bo instituted by a Hindu or Muhammadan who 

if the female died at the date of instituting the suit, would be 
entitled to tke possession of the alienated land As a remote 
reversioner is not so entitled to the possession of land, even 
though he is under certain circumstances allowed to bring a 
declaratory amt, the suit will not fall within the scope of this 
Article (See Note 8 infra ) Similarly, where on the death 
of a Hindu female the property is to go absolutely to another 
female, a third person who under the Hindu law is m the 
position of a reversioner to the former female, cannot sue for 
a declaration of the invalidity of her alienation and such a 
suit if brought wiU not be governed by this Article * 

Except in the Bombay Presidency, two or more daughters 
of a class inherit their father s estate jointly with right of 
survivorship Any one daughter may alienate her life interest 
in the property but not so as to effect tbe right of survivor 
ship of the other daughter If any one of such daughters 
alienates the property so as to affect the right of survivorship 
of the other daughter, tbe latter may bring a suit for declara 
tion and such a salt will be governed by the limitation under 
this Article * 

As to persons who would be entitled to possession as 
reversioners see the undermentioned cases ® 

(1930) A I R 1930 Bom 545 (546 553) 61 Bom 837 121 Ind Cis 697 

iShanlaf57iat y Bai Shxt 

(1893) 20 Cal 90G (925) Chullcun Lat y LolU ITohan 

(1894) 22 Cal 354 (359) HeuChundtr'/ Sarnamoyi Deh (Eolargement of 
the estate of tbe widow ) 

(1902) 26 Mad 48S (490) Romasiramt Naxeh T T/iayamviof 

(1907) SO Jlad 402 (404) 17 Mad L Joar 238 2 Alad h Tim SCO Sunda 
rappa v Sreeramulu 

(1927) AIR 1927 Nag 193 (191) 101 Ind Cas 275 v Bhiwa 

Note 3 

1 (1902) 1902 Pun I. R No 116 p 473(475) 1002 Pun Re No 84 Atar Kaxir 

y SoJmn S%nph 

2 (1916) AIR 1915 Mad 800 (802) 20 Ind Cas 625 (626) 33 Mad 896 

Ifarai/ana Atyar y Jlama Aij/ar 

3 (1916) AIR 1918 Mad 1299 (1301) 40 Mad 818 33 Ind Cas 223 iluiku 

itcamx Iyer y Kalyani ytmmni 

4 (1922) AIR 1922 Cal 459 (460) 76 Ind Caa 915 Jagabandu Saha v Hart 

Chandra Stl 

6 (1923) AIR 1929 Lab 242 (243) 103 Ind Cas 184 Bal Kaur v 

(1936) AIR 1930 Lab 052 (655) 166 Ind Cas 753 Bax leuhvar y ill O 
paU Det% 
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3 Thfe 6uit should rchto to an alienation made by thd female 

(See Koto 14, tnfra ) 

4 The suit should be one to have tho alienation declared to be 

totd except for tho life of tho fomalo who made tho alienation 
\ suit for anj other relief is not Boxemed by tins Article ® 

V suit brought by an adopted son to impeach an alienation 
made by his adopted mother before tho adoption, is not a suit 
for dcelaratton hut is one for poJSCMioM Henco this Article 
will not applj to such a suit (Seo Note 10, tnfra ) 

4. "Hinda female." — Jams aro subject to Hindu law in 
matters of alienation except where a special custom is proved 
Henco, ordinarily, the term "Hindu female will include a Jam 
widow ’ 

5. "By a Hindu or Muhammadan." — The High Court of 
Liahoro is of opinion that the \rticlo covers every case where tho 
female making the alieuation is a Hindu or Muhammadan and tho 
person who brings the suit abo professes tho same faith According 
to that High Court the personal law, by virtue of which the Hindu 
or Muhammadan female holds the land or under which a Hindu or 
Muhammadan person desires to impeach tbo alienation, need not bo 
taken into consideration,^ But, according to tbo Patna High Court, 
the Article refers to cases m which the claim of tbo Hindu or 
Muhammadan is based upon his right as a Iltndu or ^{uhammadan 
to avoid an alienation by a female who is m possession of tho 
property as a Stndu or Muhammadan end not to cases where 
the possession and the claim are independent of tbo status of the 
parties Thus, where tho possession of the fomalo is by virtue of a 
grant or transfer made inter vtios or by sirtue of a bequest, or, in 
other words, when her possession is m virtue of a right irrespective 
of her being a Hindu or Muhammadan female as such, this Article, 
according to the Patna High Court, has no application * The view 
taken by the Patna High Court is it is submitted correct Where 
a guardian appointed under the Guardians and Wards Act, 1890, 
alienated, without the permission of the Court, the property of her 
grand daughter who had inherited the property from her father, it 
was held by the High Court of Calcutta that the alienation was 
voidable at tho instance of any person affected thereby (Section 30 
of that Act), that a reversioner was a person eo affected, that he 

C Sef (1012) 16 led Cas C17 (5i9) (Cal) hokenath /’ulli t Chtntamon* 
Tnpalhi (If tlia deed is attaclud on specific grounds, then Art 91 
or Art 92 may apply ) 

Note 4 

1 (1023)AIR 1923 Lah 63 (54) 70 Ind Cas 838 Chhajju Val v fftoidan 
Lai 

Note 5 

1 (1927) AIR 1927 Lah 199 (199) 8 Lah 215 100 lod Cas 64, Mt Nandan 

V iroiira 

2. (1936) A I R 1936 Pat 323 (331) 15 Pat 151 163 Ind Cas 910, Kanhai/a 
Lall Mtsnr v 2Ii Utra Libt 


Article 125 
Notes 
8—6 
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Artiole 123 
Notes 
8—6 


vra3 entitled to bring a suit for a declaration that the alienation 
was void, but that this Article did not apply inasmuch as the right 
under which the suit was filed was a statutory right and not a right 
arising under the -personal lata of the reversioner as a Hindu or 
Muhammadan ® The fear expressed by the Lahore High Court that 
the acceptance ol such an interpretation would make the Article 
superfluous so far as Muhammadans are concerned, as under the 
Muhammadan law a female never succeeds to a life estate, appears 
to be groundless , for, even among the Muhammadans, those who are 
governed by customary laws (as in some cases in the Punjab and 
the oases of Muhammadans who are governed by the Hindu law, as 
for instance the Khojas of Bombay), females do take a life interest 
in the property of their husbands * It was in order to bring the law 
into conformity with the law governing the Hindus that the word 
‘ Muhammadan ‘ was added by the Act of 1877 ® 


6. Bight of reversioners to challenge an alienation made by 
a limited female owner, — A reversionary hair, although having 
only those contingent interests which are differentiated little, if 
at all, from a spes snccessionts, is recognised by the Courts of law 
as having a right to demand that the estate be kept free from 
waste and free from danger during its enjoyment by the widow 
or other owner for life ' Thus, the law permits to the reversioner 
the institution of a suit in the lifetime of the female owner for 
a declaration that an alienation effected by her is not binding 
against the inheritance* The purpose that is achieved in bringing 
such a suit 13 to remove a common apprehended injury to the 
interests of all the reversioners, presumptive and contingent alike 

(1936) A I R 1936 Pat 535 (536) IGSlndCas 21, Damor Ma^fon v fagSip 
Mahton 

S (1924) A I R 1921 Cal 4Bl (482) 51 Cal lOl 81 led Ca? 522. Das Dam 
Ckotodhtiry ▼ Ttrtha Nath Das 

4 (1893) 21 Cal 167 (161) 20 lod App 155 6 Bar 374 17 Ind Jut 481 B & 

133 (P C], Mahomed Riasat Alt t Hasm Banu 
(1921) AIR 1922 Lali98(100) lIjahB 58 Ind Cas 333, Xm«r 
T Mt Hussain Bibt 

5 (1936) A I R 1936 Pat 323(832) 15 Pat 161 163 Ind Cas 910 Eon/mj/a ial 

y ilt Hira Bibi 


Note 6 

1 (1916) AIR 1916 P C 117 (118) 89 Mad 634 43 Ind App 207 87 Ind Cas 

16l (P C) JanakiT Narayanasuami 
(1904) 32 Cal G3 (65) 9 Oal W N 25 Atinasft Chandra v Eannath ShaM 
(1919) AIR 1919 All 175 (179) 41 All 492 60 Ind Cas 939 BaJbkader 
Prasad v Prag Datt 

[S«e also (igX") AIR 1917 P C 95 (97) 45 Cal 590 45 lud ^PP. V 
44 Ind Cas 408 (P C) Amrxt Narayan Singh v OayaStngni 

2 (1915) AIR 1915 P 0 124 (125) 38 Mad 405 42 Ind App 125 29 Ind Cas 

293 (P C) Venkatanarayan v S«tba»imal 
(1924) AIR 1924 P 0 56 (00) 47 Mad 181 51 Ind App 145 79 Ind t 
961 (P 0) Kondama itaidterv Kandasami Goundar 
(1833) 10 Csl 324 (332 333) 10 Ind App 150 13 Cal L R 418 7 Ind J 
557 4 Sat 459 (PC) Isri Dutt I>.oer r BanshiiUy Koeratn 
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It 19 tho common injurj to tho rovcrsionarj rights which entitles 
the reversioners to sue * 

7. A declaratory salt by the reversioner Is a representative 
suit. — As has been seen in Note 17 to Section G ante, tho Pruy 
Council decisions in Vcnkalanarayana Ptllat \ SiittemmaP and 
Janaki immal v Narayanasicamy^ havo now clearly established 
tho proposition that a suit bj a reversioner impeaching an alicna. 
tion b> a Hindu widow is a rcprcjen/otiic one on behalf of all 
tho reversioners, and that all of them havo but a single cause of 
action, arising on tho data of the ahcnatioD Bcnco, there is onl> 
one starting point of limitation m tho case of all rovorsionors and 
not a fresh start of limitation as each successive reversioner becomes 
entitled to sue * Whore therefore, tho next reversioner fails to bring 


3 (1915) AIR 1915 P G 121 (125 12C) 33 Mad IOC <2 Ind App 125 29 Znd 
Ca$293(PC) Fentiilanereydn V £u5b(imm(il 
(1925) AIR 1925 P G 272 (27C) 47 All 383 23 Oudh Cas S52 52 Ind App 
393 91 Ind Gas 370 (P C) if ata Prasad r Sageshar Sahax 
(1919) AIR 1919 Mad 911 (920, 921) 41 Mad C59 IC Ind Gas 202 (F B) 

• < 3 Cal L R 

, “ • » T IJans 

by gifting 

away property ) 

(1936) AIR 1930 ifad 605 (607) 167 Ind Cas 230 59 3Iad 1052 
Desu lUddusr ▼ 5rtntteae Ittddi 

(1927) AIR 1927 Mad 530 (531) 100 Ind Gas 639 liamayya v 
harayya 

(1927) AIR 1927 Mad 429 (431) 100 Ind Gas 580 Karuppa Piflai 
T Irulayet 

(1925) AIR 1925 Mad 1267 (1263) 91 Ind Gas 401 43 Mad 933, 
Sunddranva Bow v Vtyyamma 
(1896) 0 3tad L Jour 189 (190), Fenfedtajiramp v Bat lanna J 

Note 7 

1 (1915) AIR 1915 P C 121 (126) 39 Mad 406 43 lad App 125 29 Ind Gas 

293 (P C) 

2 (1916) A IK 1916 PC 117 (118) 39 Mad 631 43IndApp20i STIndCas 

101 (P C) 

23(1921) AIR 1921 PC 217(219) 46 All 831 51 Ind App 331 62 Ind Gas 
962 (P C) X<Jho Prasad t Shea Pargash 
(1925) AIR 1925 P 0 272 (■’76) 47 All 883 23 Oudh Gas 352 62 Ind App 
393 91 Ind Oas 370 (P C) ilata Prasad v Nageshar Sahai 
(1922) AIR 1922 All 801 (303 307, SOS) 44 All 19 64 Ind Gas 218 (F B) 
Kesho Prasad Sxngh \ Sktva Prasad Ojha 
(1906) 29 Mad 390 (403) 1 Mad L Tim 183 16 Mad L Jour 307 (F B) 
Chxrutolu PurtrtdJiffia t CAtrutoIu Perragu (13 Mad L Jour 359 
Not followed ) 

(1926) AIR 1926 3Iad 80S (509) 96 Ind Gas 132 Txraraghaiayya v 


(1890) 14 Bom 512 (515) Chhaganrattr Bax ifotxgairx 

[See (1833) 10 Cal S"! (333) 10 Ind App 150 13 Cal L R 418 7 Ind 
Jur 557 4 Sat 459 (PC) Im Dutt Aoer ▼ Hans^umATcitfrain ) 
3 (1919) AIR 1919 Alad 911 (9^0 9^1) 46 Ind Cas 202 41 Mad 659 (F B) 

Varamrna v Copaladasayya (23 Mad 57 36 Mad 5"0 AIR 1915 
Itad 800 and AIR 1917 Mad SO Orermled ) 


Article 125 
Notes 
6-7 
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Article 125 a declaratory suit ^thin the limitation allowed by this Article, the 

Kotes cause of action for such a suit expires at the end of the period, and 

7 — 8 IS not revived m favour of one who is since born * 

In view of the above Pnvy Council decisions, the undermentioned 
cases® should be treated as having been overruled As to the right 
of minor reversioners under the Punjab Customary Law to sue 
to challenge an alienation by a limited owner where the major 
reversioners omit to challenge it within the period of limitation, 
see the undermentioned cases ^ 

8. Sait by a remote reversioner — Applicability of the 
Article. >— The right to bring such a suit as is contemplated by this 
Article vests m the first instance m the presumptiie reversioner, 
that IS to say, m the person who would succeed if the widow or 
other limited owner were to die at the time the suit is brought The 
addition made by the Limitation Act of 1877 m the Article that the 

(:936) 44 Mad L W 203 (210) 165 Ind Gas 448, Eajagopala Konar t Itama 
nuja. 

(1915) AIR 1915 A1U30 (181) S7 All 195 20 InA Cm 7S7 , KuntcarBaha 
dur V Dindraban (Failure by tbe presumptive rerersioaet to bring a 
declaratory suit witbm twelve years ol limitation does not ipso joeto 
create a cause of action for tbo next reversioner ) 

(1890) 14 Bom 612 (516) Chhaganram v Bat Moitgain (The esusa of 
action IS not revived m favour of the coDtiDgent reversioner on the 
death of the presumptive reversioner ) 

(1905) 12 Cal \V N 857 (858), Mt Mesraw v Girjanunian Teuian 

[See (1925) AIR 1925 Lab 654 (659) 6 Lab 405 90 Ind Oas 1022 
Cktragh Dm v Abdullah 

(1901) 21 Mad 405 (407), Aptjadorai Ptllai v. Solai Ammal 
(1908) 18 Mad L Jour 275 (276) 8 JIad L Tim 819, Xnshna Iyer v 
Lakskm* Ammal ] 

4 (1919) AIR 1019 Mad $63 (361) 53 Ind Cas 171, Somaraju v Ten 

htah - 

(1933) AIR 1933 Lab 524 (627) 149 Ind Cas 696 Oajiniar Singh v Bal 
want Kaur (The minority of the plamtiSs does not help them as *n 
period of limitation begins to mu against the whole body of 
sioners some at any rate being majors when the alienations were 
eflected ) 

(1907) 1907 Pen W R No 21, page 43 (45), Mohan Singh y DewaSmgh 
(1907) 1907 Pun W B No 196 1907 Pun Re No 103 Inagat Shan v 

Shabu (Alienation in 1878— Person entitled to bring the declaratory 
suit born in 1888 — Suit brought in 1904 — Held suit was barred ) 

(1871) IS Suth W R 1 (1) Perskad Singh v Ckedee Lall 

[Sec (1925) AIR 1925 Ijah 651 (656) 6 lah 405 90 Ind Cas 1022 
Chtragh Dm v Abdulla 

(1908) 18 JIad L Jour 275 (276) 3 Mad E Tim 319, Krishna Iyer v 
Lahshmtammal ] 

6 (1899) 22 All 93 (4S, 44) 1899 All W N 159 (F B), Bhagwanta v Suhhi 
(1901) 27 Mad 638 (589), Sakyaham Ingle Rao Saheb v Bhatani non 
Sahib 

(1901) 32 Cal 62 (70) 9 Cal W N 25 Aiwash Oftandra v Hurt Nath 
(1905) 2 Cal E Jour 87 (95) 9 Cal W N 795, llarek Chand Babu v ni)oy 
Chand Mahatab „ 

(1924) AIR 1924 Cal 481 (482) 61 Cal 101 81 Ind Cas 622 Das nam 

Chowdhury v Ttrlka Noth 

6 (1933) AIR 1938 Lab 1 (8) I L R 1937 Lah 709, Harnam Smgh ▼ 

(1937) A I R 1937 Lab 653 (654, 655) 172 Ind Cas 218, Jali Khuoi 
Main 
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suit 13 t6 bo instituted b> ono "irho, if the femilo died at the date of 
instituting the suit, would be onCitfod to the possession ' is in accord* 
anco with this principle Tho reversioner next after tho presumptive 
reversioner is not entitled to bring tho suit except m certain eases 
7hus, ho may bring such a suit i! tho presumptive roi crsioncr rciuscs 
without sufficient cause to sue or precludes himself from suing by 
his own act or conduct, or colludes with tho widon, or has concurred 
in tho act alleged to bo wrongful * According to one mow, ho may 
bring such a suit also, where the next reversioner is herself a female 
entitled to a limited estate However thcro is nothing to preclude 
a remote reversioner from joining or asking to be joined in the action 
brought bj tho presumj tivo reversioner, or oven obtaining tho 
conduct of the suit on proof of laches on tho part of tho plamtifT 
reversioner or collusion between him and tho widow or other female 
whose acts are impugned * 

The Act makes no express provision for tbo rare cases :o which a 
declaratory suit is permitted to be brought by a remote reversioner. 
Tbo result 13 that such a suit must necessarily bo referred to Article 
120, under which it should bo instituted within six years from the 
date of the aheoation ’ 


Note 8 

1 (1880) 6 led App H (28 23) 0 Cal 7Ci (772) 8 Cal L B 881 i Bar 188 

1 Shome L R 76 6 led Jur IGl (R C) Rent Anvnd Kcfr v Court of 
U ards 

(1928) AIR 1925 F C SS (56) 52 lod App 100 47 All 153 27 Oudb Cas 
834 91 Ind Cas 2S0 (P C) Fateh Sin^h r Jagannalh Bahsh Stn^h 
(1687) 9 All 441 (444) 1837 All W N 91 11 lod Jur 431 Jhula t Aanta 
Prasad 

(1671) 14 Moo led App 17C (193) 10 Beng I> R 1 2 Sutber 474 2 Sar 

722 (PC) Fooer Goolab Stn^hv JRm Svrun Ssnffh 
(1873) 10 Bom 11 C R 351 (352), Phtkajt jpajt x Jayannalh Vtfhal 
(1919) AIR 1919 3Iad 911 (923) 41 Mad 659 46 Ind Cas 202 (F B) 

Varamma v Gopaladasayt/a 

(1929) A1 R 1928 All 216 (218) 50 All 678 113 Ind Cas 737, Mt Deohy 
Jatcala Prasad 

(1924) A I R 1924 Oudb 381 (382) 27 Oudb Cas 173 83 led Cas 1055 

Anandt y Bam Sahat (lolerrcniDg widow in collusion with 
the alienee — Remote tcveisioner is entitled to bring a declaratory 
suit ) 

[But see (1905) 32 Cal 62 (66) 9 Cal W R 25 Abinash Chandra y 
Ban Nath Saha 

(1925) A 1 R 1925 Lab 15G (156) 79 Ind Cas 497, Jawahara y Data 
Bam 

(1902) 5 Oudb Cas 360 (365) Uda y Durt/a Dtn 1 
la See MuUa e Hindu Law, 8th Edition Pages 222 223 

2 ( 1915 ) A IR 1915 PC 121 (126) 38 Mad 40C 42 Ind App 125 29 Ind Cas 

299 (P 0) VenKatanarayami Ptllai y SubbamiTial 

3 (1915) AIR 1915 All ISO (132) 37 All 195 26 lod Cas 737, Kxinwar 

Bahadur y Bindraban 

(1933) AIR 1933 All 856 (853) 146 Ind Cas 977 Mt Jagram y Gaya 

(Widow gifting away property to her daughter the next reversioner, 
and to a stranger — Stranger m this ease held to be transferee from 
daughter — Reversioner next in succession to daughter brought a 
declaratory suit — Held Article 120 applied and that the smt was 
barred ) 

(1904) 32 Cal 473 (478), Chooramanx Dan y Baxdya Nath 
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9 Who may brmg a declaratory suit — The Article will 
apply to any person who is a Hmda or Muhammadan who wiU be 
entitled to posaejs tho property on the death of the female alienor 
It 13 not necessary that such person should be one entitled to 
succeed to the absolute estate ^ 

See also I^ote 8 supra 

10. Suit by an adopted son — An alienation before the 
adoption made by a widow without legal necessity or consent of 
the reversioner may be impeached by a son adopted by the widow 
to her husband after such alienation In the undermentioned 


(1914) AIR 1914 Lah 409 (410) 1914 Pun Re No 70 25 Ind Cas 163 

Dev R<J j V Sk%v Ram 

(1916) AIR 1916 Lab 144 (145) 83 lod Cas 161 1916 Fan Be No 15 lit 
Thaharw M< 

(1920) AIR 1920 Lab 424 (424 425) 1 Lab 69 55 Ind Cas 924 Semaft 
Sinyh T Uttam Ckand 

(1925)AIR 1925 Lab 654(656) 6 Lab 40a 90 Ind Cas 1022 CAirajS il»’‘ 
T Abdullah 

(1923) AIR 1928 Lab 242 (243) 108 Ind Oas 184 Mt Bat ICaur v 2^1 
Har Saur (Tbe danghters sods ere nndec Hindu law not eut tieu 
to succeed m tbe bfetime ol tbeit mothers and therefore ate nos 
tho immediate rerorsioner* of the alienor Consequently a stut m* 
declaration by them is not governed by Article 125 ) 

(1928) AIR 1928 Lab 933 (933) 111 Ind Oas 203 10 Lab 237, KansI* 
Bam V J1I< ChetKaur 

in 


In the undermentioned case* where a widow alienated along 
with tbe mother of her husband, a certain property, and the 
reversioner sued to declare it void it was held that Article 12o 
applied to tho case even though the mother who joined with the 
widow in the alienation was tho person who would have succeeded 
if the widow had died at the time of the institution of the suit 


(1909) 18 Mad L Jout 275 (276) 3 ’\Iaa L Tun 319 Krishna Iyer r 

Dakshmwnmal 

(1913) 18 Ind Cas 710 (711) (Mad), Ramanna v Annamma 

(1917) AIR 1917 Mad 30 (34) 38 Ind Cas 270 Venkata Row v Tuljara it 

(1914) 1914 ilad W N (Jour) 175 ^ 

(1924) AIR 1924 Ondb 381 (382) 27 Oudb Oas 173 33 lad Cis 105a 

Anandi Dm t Bam Sahat 

[.See (1904) 32 Cal 62 (71) 9 CalW N 25 Abinash Chandra v Ban 
nath Shaha ) - , 

(But «« (1919) AIR 1919 Mad 911 (922 g’S) 41MadC59 46 ma 
Cas 203 (P B) Paranima T Qopaladasayya 
(1900) 29 Mad 390 (403 409) 1 Mad L Tim 183 16 3Iad L Jour SO 
(F B) Chiruvotu Pimnamma T Chiruvolu Perraeit i 
4 (1937) A I R 1937 Lab 760 (761) Nt WvJyawaWv Nand Lai 


«OlB a r. »T 

1 (1906) 1906 Pan Be No 72 1907 Pun L B No 103 1906 Pun W R Ho 
Lahomv Badho _ 

[Sre olM (1894) 1894 Pan Ro No 90 m Bur Khanam v Sit 
Deyam 

(1839) 1839 Pun Re No 205 Gami v Ml Kl lO ] 
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decision' of tho Madras High Court it was bold that tlio language 
of this Article was wide enough to cover tho case of on adopted son 
suing for a declaration in respect of an alienation by tho widow 
made before tho adoption In Va\d]ianatha % Saitthrt ’ a Full 
Bench of tho High Court of Madras has, however, hold that an 
adopted son could sue for possession of the alienated proport) cien 
xchtn the ictdoto is afiic If ho could sue for possession, ho could 
not, b) virtue of tho proviso to Section 42 of tho Spocifio Belief Act, 
sue for a mere declaration There would thus be no room for the 
applicability of tho Article A suit for iwssossion would, of course 
not be governed bj this Article ^ 

See also Note 3 supra 

11. Legal disability of a reversioner. — See Notes under 
Sections G and 7, ante 

12. “Land." — Tho word ‘ land is not deGncd either m the 
General Clauses Act, 1897, or in the Limitation Act 1903 it 
should therefore, be taken to its ordinary sense , and so taken it 
does not include incorporeal rights such as the equity of redemption 
in immovable property ' 

The word * land includes a house and its site, but it is doubtful 
whether house alone, apart from its site, is included m the word 
' land ’ It was held m the undermentioned case’ that the house 
alone was not land, but no reasons were given in support of this 
opinion However, where there is a sale of a bouse, the presumption 
IS that the bouse is sold with its site * 

13. Alienation, meaning of. — By alienation of land is meant 
a transfer of land whereby a distinct title is conferred on the 

Note 10 

1 (1910) 6 lod Cas 413 (113) (filad) Venkata Suhbarayadu 7 Bappanna 

Batnamma (26 Mad 113 Followed ) 

2 (1918) AIR 1918 Mad 469 (474) 41 Mad T5 42 Ind Cas 215 (F B) (26 

ilad 143 Overroled ) 

3 (1909) 1 Ind Cas 617 (618 650) 33 Bom 89 RamaArtsftna 7 Thrtpura Bai 

Note 12 

1 (1912) 17 Ind Cas 861 (865) 1912 Puo Ke No 108 Mt Bath 7 Sundar 

Singh 

[But see (1921) AIR 1921 Lah 137 (137) C3 Ind Cas 787 7 Lah 
273 PhuUo 7 Mt Daihan (Custom — Alienation by widow o( 
mortgagee rights— Reversioner can impugn )] 

2 (1910) 5 Ind Cas 612 (812) (Lah) Balya Bam 7 Sher Singh 

(1901) 1901 Pun LR No 122 page 431 (433) 1901 Fun Re No 32 Sont 

Bam 7 Ganga Bam 

3 (1911) AIR 1914 Lah 103 (410) 1914 Pna Re No 70 25 Ind Cas 463 Deo 

Baj 7 Shto Bam 

[But tee (1920) AIR 1920 Lah 421 (425) 1 Lab 69 65 Ind Cas 
921 Soman Singh 7 Uttam Chand (AIR 1911 Lah 403 
Doubted )] 

4 (1922) AIR 1922 Lah 93 (100) 2 Lah 6 58 led Cas 333 Mt Amir Begum 

7 Mt Hussain Bibt 


Article 123 
Notes 
10—13 
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alienee ^ In Khunnt Lai v Gobtnd Krishna,^ their Lordships of the 
Privy Council observed “The true test to apply to a transaction 
which 13 challenged by the xevei^ioners as an alienation not binding 
on them is, whether the alienee derives title from the holder of the 
limited interest or hie tenant* Hence, a devolution of properly 
by succession, such as by an adoption made by a Hindu widow, 
does not amount to an alienation * But a mortgage or hypothe 
cation of immovable property,* the creation of an occupancy right,® 
a perpetual lease,® or a gift,^ is an alienation However, a gift by 
a sonloss Hindu widow of her deceased husband’s estate to her 
daughter who is the next reversioner merely accelerates the latter s 
succession , such a gift is not an alienation within the meaning of 
this Article , it, therefore, affords no cause of action to a reversioner 
to maintain a declaratory suit to impeach the gift ® Similarly, 
where a widow alienates her It/e tnterett only m the property, the 
reversioner has no cause of action as it m no way affects his rights 
The alienation may bo made in any manner It need not neces 
sarily be one made by a formal document It 19 sufficient that the 


Hote 13 

1 (1911) 33 Ind App 87 <102) 10 lad Cas <77 (460) 83 AU 856 (P 0), £*«»»» 

Lai 7 Gobmd Krishna 

2 (1911) 33 Ind App 87 (102, 103) 10 lad Cas <77 (460) 33 All 855 (P C) 

3 (1886) 1886 All W N 244 (244), Uankuar v Lachman Singh 
(1927) AIR 1927 Nag 369 (370) 105 Ind Cas 112. Pandurang v Zli 

[Ste also (1892) 1892 Pan Re No 45, ill Begum t ill Ktir J 

4 (1924) AIR 1921 P 0 247 (249) 46 AU 831 61 Ind App 881 82 Ind Cas 

962 (P C) Kesho Prasad v Sheo Pargash 
(1890) 1890 All W N 184 (184), Outab Singh v Lachho Kmr 
(1894) 1891 All W N 184 (ISl), Jaggi v Pirthi Pal 

./• » T r. — »; -.-If - r V , ^ p *0 g^ulalai 

, aieamng 

. - lie IS also 


(1907) 
5 (1915) 


6 (1934) 

7 (1888) 

8 (1668) 
(1907) 

9 (1910) 


C Cal L Jonr 20 (8 N) (20) Kaminx Kumar v BiMesswar Chakra 
larti (A deed of conditional sale effects an alienation ) 

AIR 1915 Lab 159 (ICO) 29 Ind Cas 789 Kira v m Gham 
(Sait for declaration that creation of occupancy ughis by 
invalid — Article 125 applies ) ^ 

[See (1920) A I B 19^0 Lah 500 (501) Kand Singh r Ml ^ 
Kaur (Creation of occupancy rights by widow Tra 
bo cballcDged by hcit on ground of custom )J 
AIR 1934 Nag 103 (103) 149 Ind Cas 687, i/l Imrat Bai v u 
Fhula 

11 All 253 (256) 1899 All W N 22 Bhupal Pam v Lachma Knar 
11 All 253 (256) 1889 All W N 22 Bhupal Pam v Laehma Kuar 
4 AU L Jour 077 (680) 1907 All \V N 269 Tutsha r Barn 
8 Ind Cas 298 (299) (Mad), Venkamma v Paflaya (Question of U 
in each case ) . 

[See (1880) C Cal L R 12 (15) 6 Ind ApP 110 4 Bar 15 (P 0) i J 
Bahadoor Singh y Aehumbit Lalli — 

[But see (1925) AIR 1925 Mad 941 (912) 80 Ind Oaa lOlG 

katatubbayya v Subramaniam (Where a .—.nnts 

purport to convey only her life interest, the transactio 
to an alienation )] 
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feiualo does an act vrbicli results m Uio transfer of tho estate 
Thus, tho action of a Hindu ^ridovr tn causing a collusiio suit to bo 
brought against her and confessing judgment thcroin, vs’bcrcb) tho 
lilaintiff m that suit gets a decree for iiossession of propertj of which 
tho widow IS in jxssscssion, amounts to an alienation within tho 
meaning of this Article ** Similarly, whero a fomalo limited owner 
enters into a collusive arbitration which results in an award bj 
which tho estate of tho last male owner is divided, it has boon held 
that such an act amounted to an alienation 

A compromise m tho nature of a famtlj armogomont entorod 
into by a widow or other limited heir binds tho reversioners, though 
they may not be parties thereto, provided it is a bona fide settle- 
ment of disputes m respect of tho estate Such a compromise is not 
an alienation ** 

Tho withdrawal by a widow of the defence to an action on a 
mortgage executed by her husband is not an alienation ** 

14. “Made by the female.” — Tho alienation should be one 
made by tho female A confirmation of a jiast alienation not made 
by her is not an alienation ^ ^’here a Hindu widow or other limited 

10 (1897) 19 All 824 (526) 1897 All \V N 141, Shto Sinjh v Jtonx 

(1906) 29 All 239 (212, 213) 3 I, Tim 59 4 All L Jonr ICO 1907 All 
W N 83, iiimjarup v ilam £><» 

(1919) AIR 1919 Mad 706 (707) 47 lod Ca$ 578, lianga Bow t Banga- 
nayahx Immal 

{Stt (1925) AIR 1925 Mad 5C7 (568) 83 Ind Caa 578, KamtxUhx 
Ammal v Pooohammat J 

(See bowever (1936) AIR 1936 Pat 535 (536) 1C5 lod Cas 21 
Damar Siahton v Jagdxp itahton ] 

11 (1897) 19 All 524 (526) 1897 All \\ N 141. Skeo Stngh t Jeonx 

(1929) A I R 1928 Lab 932 (932) 111 lod Cas 203 10 Lab 237, A'ani^t 
Ban ▼ ilt Chet Euar (A, who bjd inbented the mortgagee rights 
in a bouse, subscqueutlj iabented the came bouse as a reversioiicr of 
his mother’s father Thus A became the foil owner of the house On A a 
death C, his wife, inherited the bouse as a limited owner However, 
C allow^ certain other reversioners of S to redeem the house Stld, 
that the redemption of the house amounted to an alienation within 
the meaning of Article 125 ) 

12. (2906) 29 All 239 {212 243) 3 Mad L Trm 59 1907 AH W N 33 4 411 L 
Jour ICO, Ilavx Sarwp v Bam Dex 

13 (1911) 10 Ind Cas 477 (480) 83 Ind App 87 33 All 356 (P C), Khunrxx Lai 
V Go5i»d ATrisArta (23 All 487, Overruled ) 

(1914) AIR 1914 P 0 44 (45) 24 Ind Cas 309, Hinin Bi5i v Sokan £i5» 
(Overruling 1 Ind Cas ISO ) 

(1919) AIR 1919 Mad SG3 (865) 53 Ind Cas 171, Godiraju SomaTa;u v 
Dandti Venkxah 

[See also (1910) 5 led Cas 640 (642, 643) 33 3fad 473 Thxmmajx 
Amma Garu v Subfiaroju ] 

(But see (1922) 67 Ind Cas 522 (523) (Lab), Jkandha v III Juan 
(A case governed by the Punjab Cnstomary Law )] 

14. (1919) AIR 1919 Mad 706 (70S) 47 Ind Caa 578, Banga Row v Banga 
nayaU Amrnal 

Kote 14 

1 (1925) AIR 1925 Mad 919 (921) 85 Ind Cas 964, Elagan v Eanjappan 


Article 125 
Notes 
13—14 
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owner gives some immovable property to a member of her family 
whom she wants to support and provide for, and such member trans 
fers the property, the presumptive reversioner no doubt gets a right 
to bring a declaratory smt on such transfer taking place, but the 
transfer being not an alienation made hy the widow or the limited 
owner, such a suit will be one not governed by this Article’ * Such a 
transaction amounts to a family settlement and not an alienation 
A sale of property m execution of a decree is not an alienation 
made by the widow® 


IS. Alienation made by a female by way of mortgage.— 
As already seen m Note 13 ante, a mortgage or hypothecation of 
land IS an alienation of land withm the meaning of this Article 
Hence, a suit by a reversioner to obtain a declaration that the ahena 
tion by way of mortgage is not binding on the reversionary body 
after the death of the female most be brought within twelve years 
from the date of the mortgage And as a sale of the mortgaged 
property in execution of the mortgage decree is not an alienation 
made by the female,* such sale does not give a fresh cause of action 

"Where, however, the female herself, without the tntenenUon 
of the Court, sells the mortgaged property subsequent to the mort 
gage, such sale being an alienation of land, is liable to be impeached 
by the reversioners The eale itself gives a separate cause of action 
But, if the declaratory suit to impeach such sale is brought more 
than twelve years after tho date of execution of the mortgage the 
plaintiff reversioner will be precluded from questioning the mortgage 
under the general principle that what cannot be done directly will 
not be allowed to be done indirectly ® 

(1919) AIR 1919 Mad 363 (365) 53 Ind Gas 171, Gadtraju Smarajv t 

Dandu Veninah (25 Mad 731, Dissented from ) , 

(But see (1902) 25 Mad 781(733), MuIIapadi JRatnam v ilullapndy 
Ramayya ] 

2 (1919) AIR 1919 AU 175 (180) 41 All 492 60 Ind Gas 933, Balbhadtr 

Prasad v Pray Dalt - . 

[See also (1923) AIR 1923 Lsh 406 (407) 76 Ind Gas 916 4 
116 DasMalv Ram CAand ] 

3 (1919) AIR 1919 Mad 70C (703) 47 Ind Gas 578, Range Row v Renga 

naijnktarnmal 

(1890) 14 Bom 512 (515), CAAdTanrant ▼ Rat Motigavrs 


Note 15 

1 See Note 14 Foot*Note (3) above 

2 (1894) 1894 AU W N 134 (134), Jaggs v Ptrf At Pal , i v 

(1925) AIR 1925 Mad 507 (668) 68 Ind Gas 578 Eamalsht A>»mat 

Foochammal (AIR 1924 "Mad 617, set aside ) , 

(1907)CCalLJout(SN)20{20) Kamxm Kumar v 
(1022) AIR 1922 Nag 197 (198) 63 Ind Gas 417 18 Nag D R 42 3 

V Lala Sao ^ _ 

3 (1911) 11 Ind Gas 392 (395) 1911 Pun Re No 33 (F B) Khtah Ram 

Gulab Khan 

(1898) 1898 Poo Rc No 71 DeciDMay Parman _ 

(1917) AIR 1917 Lah 15 (15) 40 Ind Gas C3 1917 Pun Bo No -5 __ 

dar Sxngh v ^Wal GAont [Held that sale was not for ne«s^^^ 
Sale set aside — Bnt mortgage being alive reversioner cou 
the same ) 



DECL.^R\TOn\ SUIT BT rRCSUMrXI\E BCVEBSIOSER 1743 


16. Alienation by the guardian of a minor.— An nhonation 
of property by tho mother of a rfc facto guardian of her minor 
daughter unsupported by legal necessity is roidahlo at tho instance 
of a reversioner, who must seek Im declaration as though it had 
been made by tho daughter herself Hcnco. tho time for a suit to 
obtain declaration begins to run from tho dato of such alienation 
and not from tho dato when tho abenation is either renewed or 
ratified by tho minor after attaining majority ^ 

■Whero a Hindu mother alionalea property as tho guardian of 
her minor ton, tho alienation is not ono mado by a female Tho 
minor son being tho last male owner, what is conveyed is an absolute 
estate by the guardian of tho last mato ownor If, thoreforo, tho son 
dies and tho mother succeeds him as hts heir, and a rovorsioner 
thereafter sues to impeach the alienation, the suit is not one 
governed by this Article * 

17. Alienation made by a female in the Punjab. — The 
Punjab Limitation (Custom) Act (1 of 1920) provides a limitation of 
SIX years for a snit for a declaration that an alienation is not 
binding on the plaintiff reversioner after the death of the female or 
forfeiture of her interest m tho property However, that Act applies 
to suits relating to alienations of ancestral iinmo\able property 
by persons who follow the Punjab custom If the property 13 non 
ancestral qua the plaiotiff, then the suit would bo governed by 
Article 125 of the Limitation Act * for, an estate of a widow in 
the Punjab 13 subject to the same restrictions as that of a widow 
under Hindu law and where there is no enstom applicable to the 
case, the reversioner can fall back on bis personal law * 

18. Limitation runs from the date of the alienation. — A 
suit by a reversioner during the lifetime of a limited female owner 
to declare an alienation mado by her, void after the death of 
such female was required to be brought within six years under the 

(1922) AIR 1922 Lah 275 (2T7) 3 Lah 99 63 Ind Cas 7C0 Ber Smgh 7 

Eaiara Singh 

(1920) AIR 19‘’G Lab G57 (668) 97 Ind Cas 280 Bhagat Smgh 7 Karam 

Singh 

(1932) AIR 1932 Mad 97 (98) 136 Ind Cas 43 Tktrutengadam Ptllai 7 

Gnanasambandam Pillai 

ISee (1927) AIR 1927 Oudh 217 (218) 101 Ind Cas 62 Badri Prasad 
7 Bachcha ) 

Note 16 

1 (1931) AIR 1931 Mad 274 (275) 131 lad Cas 609, Adeytfa 7 Govindu 

2 (1894) 18 Mad 193 (200) 4 3Iad I, Jout 275 Sundrammal t Bangasamt 

Vudahar 

'' Note 17 

1 (1933) AIR 1933 Lah 915 (915) 146 Ind Cas 850 Sanf Singh 7 Eardit 

Singh 

2 (1922) AIR 19'’2 Lah 217 (219) 5 I^h 450 74 Ind Cas 614, Covinda 7 

Nandu 


Article 125 
Notes 
46-i8 
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Limitation Act of 1859 from the date of the alienation * Under the 
present Act, the limitation for sueh a suit 13 twelve years from the 
data of the alienation* and not, like the provisions m Articles 91, 92 
or 164, from the date ^ben the plaintiff acquires knowledge of the 
material facts * Hence, a declaratory suit to impeach an alienation 
made by the female brought more than twelve years after the date 
of the alienation will bo barred ^ However, if the person entitled to 
institute a declaratory suit has, by means of fraud, been kept from 
the knowledge of such right by the widow or the alienee, then, as 
against the widow or the alienee claiming through her, such person 
13 entitled to the benefit of Section 18, ante^ 

19. Relief in declaratory suit dependent upon another relief 
which IS time-barred. — An act alleged to have been done by A. 
which if proved to be valid 10 law would affect the interests of B m 
certain property, need not bo impeached by B when such an act is 
void or illegal from its very inception B can totally ignore such an 
act Thus, where A, a Hindu widow governed by the Benares School 
of Hindu law, adopted a son without the express permission of her 
husband and then jointly with him executed a mortgage of the pro 
party inherited by her as a limited owner, upon which B, the next 
reversioner, brought a declaratory suit impeaching the alienation by 
the widow, it was held that as the adoption by A was invalid it was 
not necessary for B to set aside the same beforo bringing the present 
suit and that therefore the suit was not barred by Article US ^ 
Plaintiff, as the next reversioner to a Hindu widow, sued for a 
declaration that an alienation made by her was not valid beyond 
her lifetime This suit was filed within the period of limitation 
prescribed by this Article In a previous suit by the widow against 
the plaintiff for partition, she bad produced a will under which she 
claimed as heiress of her husband The plaintiff challenged it as a 
forgery but a partition was ordered without any adjudication on the 
genuineness of the will The plaintiff in his present suit also claimed 
a formal declaration of the forgery of the will This portion of the 
claim was admittedly barred under Article 93 It was he ld tha t 

Note IB 

1 (1873) lOBom HC R351 (353) Bhxkaj* Apaji y JagannathVttkal 

2 (1923) AIR 1923 Lab 53(64) TOIndCasBSS ChhajjuMalv EundanLal 

(And not from tbo exeenttoQ of & ■will according to the directions J 
which the al eoation was made ) 

5 (1912) IG Ind C»s 647 (648) (Cal) £oA,ertalh Bnth y Chmtamom TnpaWi* 

4 (1936) 105 Ind Cas 448 (449) 44 Mad L W 808 (210) Eajapopolo Eotuir » 
Ramanuja 

(1896) 1890 Pun Re No 26 Mt Thahur Dev% y Partah Stngh 

6 (1915) A IR 1915 All 180(130 131) 37 All 195 26 lad Cas 737 

Bahadur y BindriAan 

(1912)16 Ind Cas 647 (548) (Cal) LoUnath Rulh y Chtntamonx TrtpatM 
(1922) AIR 1922 Nag 197 (198) 63 Ind Cas 417 18 Nag L B 42 TukaCiai 
y Lnla Sao 

Note 19 

1 (1893) 1 Oudb Cas SO (S3 36) Bhagwana y Barjor Stngh Das 
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there was no obligation on tho plamtiCT to set asi3o the will and that Article 125 
the relief claimed m respect of tho will was nnnccossarj and did not Kote 19 
affect tho plaintiff’s rights to tho relief claimed * 

1 26.* ^ Hindu Twelvoyears. When the Article 126 

governed by tho law of alienee takes 

the Mitakshara to sot possession 

aside his father’s aliena- of the pro- 

"tion of ancestral pro- perty. 

perty. I 

Synopsis 

1. Legislative changes. 

2. Essentials for the applicability of the Article. 

3. “By a Hindu governed by the law of the Mitakshara.’* 

4. “To set aside." 

5. “His father’s alienation." 

6. Alienation. 

1 . Ancestral property, 

■8. “Takes possession." 

9. Starting point. 

iO. Effect of failure to sue within twelve years. 

Other Topics 

Coart Bale is not alienation 

Fetson goretned b3r euitomary law— Article not applicable 
Possession need not nccessarilf be physical 
£an en tentre sn mere 
Suit bj alter born son 

Suit by daughter to set aside alienatiou by father 
•Suit for redemption 

1. Legislative changes. 

1 There was no specific provision corresponding to this Article in 
the Act of 1859 It was held that a limitation period of twelve 
5 cars would apply to cases such as those contompUted b> this 

? Act of 1677. AHicre 126 
Same as above 

Act of 1871. Articles 125 and 226 

125 —By a Hindu governed by tho law of Twelve years [ Tho date of the 

tboMitabsharato set aside bis father’s alien alienation 

ation of ancestral property 

126 — Like suit by a Hindu governed by Ditto 
dhe law of the Dayabhaga 

Act of 1659 

No corresponding provision 

2. (1918) A I R 1018 Jfad 1193 (1199) 87 Ind Cas C42, YenKamma v 

Narasimham 


When the father 
dies 


See Note 6 Ft 4 
See Note 8 Fts 1, 2 
See Note 6, Ft 2 
See Note 5 Fts 7, 8 
Bee Note 6, Pts 5. B 
See Note 5, Ft 4 
See Note 4 Pts 4, 5 
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Article 126 
Notes 
1-3 


Article and that time \roQld commence to run when the aheaee 
tool possesstoTi of the property * Notwithstanding this, however, 
tho corresponding Article of the Act of 1871 fixed the starting 
point as "the date of the alienation " 

2 The Act of 1877 sot the matter right by substituting tbs words 
"when the alienee takes possession of the property for the 
words "tho date of the alienation” m the third column of the 
Article 

3 There was another Article {namely Article 136) jn the Act of 
1871 providing for a like suit by a Hindu governed by the law 
of the Dayabhaga That provision was omitted JQ the Act of 
1877 apparently on the ground that under tho Dayabhaga law 
a son does not acquire any right by birth m the ancestral 
liroperty and cannot question tho alienation of such property 
by the father, who is entitled under that law to dispose it of as 
if it were hia self acquired property 


2. Essentials for the applicahiUty of the Article In 
order that this Article may apply — 

1 the suit must bo by a Hindu governed by the law of the 
Mitakahara (see Note 3), 

2 it must be to set aside an alienation (see Note 4), 

3 the alienation must have been made by bis father (see 
Notes 5 and 6), 

4 the uUenation must have been in respect of ancestral 
properly (see Note 7), and 

5 the alienee must have taken possession of the piopertjT 
alienated (see Note 8) 

3. "By a Hindu governed by the law of the Mitahshara. 

It IS only whore the suit is by a "Hindu ' governed by the law o 
the Miiahkara that this Article will apply A suit by a person 
governed by the Cttstomary law in the Punjab is not withm t « 
Article ^ Nor does the Article apply to a suit by a Jam governed y 
tribal custom ® 


1 0 . 807 ) (■’' 


Article 426 — Note 1 

o ~ TJ r -»ai firm Rn 


Rrtirt Tewan 
iilbWR 

. , , ' I ' . -16) V'ero 

1 1 .5 IF B) ) 

(1869) 12 Suth W B 446 (447) 4 B ng L R A 0 16, iJathu Lai Ckoudhwy 
V Chadi Saht c „ii 

(1875) 23 Both W a 419 (420) aft poonhett Kootr y KishenKiShorebtng 

Note 3 

1 Such fiuils wjII be governed by the Panjab Limitation Act 1 of 19 0 , 

(See also (1917) AIR 1917 Lab 205 (206) 40 Ind Cas 446, J 3 

Horn T Rhoram Stnyfc >r^m Kif 

(1922) AIR 1922 Dah 57 (59) 77 Ind Cas 274, Kundan v J 

(1923) AIR 1923 Lah 41 (42) 70 Ind Cas 211 Prem Las v 

fond 1 , _ 

2 (1029) AIR 10^8 Oodh 31B (351) llO Ind Cas ISO Afifap Chan 

ZIt MohintLibs 
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4. “To set as!de." — The words “set asido” a prajer for 
immodtato relief and not a mere declaration * In V«ra;rt/fi Ihima 
Goundm ^ Bamasamy Chetty* it was hold that the Article 
“denotes al«o a suit m which jios^cssion is claimed and does not 
onl> contomplato a mere doclaratorj suit ’ A suit bj a son against 
the alienee from his father for )x>sscssion of the proportj alienated 
IS rcallj a suit to set aside such alienation A contrarj view seems 
to Ime been taken in the undermentioned case* though no definite 
decision was given on that {xnnt It is subnnttcd that the opinion 
so expressed is not correct 

\ suit for redemption of a usufructuary mortgage made bj the 
father IS not a suit to aside an^ alienation, the object of the suit 
being to claim relief in conformity with and not in spite of the 
alienation * The fact that the plaintiff m such suit challenges some 
of the terms of the mortgage such as the length of the period fixed 
for redemption or the rate of interest charged, cannot render the 
suit one to set aside the alienation * 

5. “His father’s alienation.’’ — In order that this Article may 
apply, the plaintiff must bo the son of the person who alienated the 
property and which alienation is the subject matter of the suit 
A suit by a son's son or other member of the family for possession 
from the alienee is not governed by this Article but may bo 
governed by Article 137 or Article 144 ‘ A suit by an adopted son 
to set aside bis adoptive fathers ahonation will stand in tbe same 
])OSition as a suit by a son and will be governed by this \rticlc * 
It has been held m tbe undcrroeDtionc<l case* that a suit by a 
transferee from the son for possession of the property alienated, 
13 also governed by this Article In the case cited below* it has also 
been held that a suit by a daughter to set aside an alienation by her 

Note 4 

1 (1014) AIR 1914 Lab 409 (410) 1914 Pun Rc No 70 25 Ind Cis 4G3 Dev 

liaj T Shtv iiiam 

(1923) AIR 1923 Lab 268 (270) 3 Lab 426 77 Ind Cas 174 Gohka Pam 

V Sham Lai 

2 (22!S} A IP 222$ 2$ ^22} A? Is3 S$? 42 iW 

3 U911) AIR 1914 Lab 370 (371) 1915 Pun Be No 14 25 Ind Cas 35 

Bahadur Chand v Naina Val 

4 (1925) AIR 1925 Oudh 67S (680) 90 Ind Cas 184 VI £anu Ft»a Ri&i t 

Daladin 

5 (1925) AIR 1925 Oudh 678 (6S0) 90 Ind Cas 164 V( Fania Fuia Rtbi y 

Daladin 

( 1932 ) A I R 1932 Oudh CG (C9) 135 Ind Cas 370 7 Luck 505 Suraj 

Bakhsh Singh r Kedar Lath (Bate of interest } 

Note 5 

1 (1904) G Bom L R 925 (944) Watantrao v Artandrao 

2 (1928) A IB 1928 Oudh 848 (351) 110 Ind Cas 160 ililap Chand v 

3 (1918) AIR 1918 Mad 19 (20) 45 Ind Cas $67 41 Mad C50 ilurajalh 

llunta Ooundanv Pamasamy Chetti/ 

4 (1891) 1891 All W N 109 (109) Chandra Pah Kuan v Bhairon Singh 


Article 126 
Notes 
4—6 
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Article 126 
Kote 6 


father is governed by this Article It is submitted that this view 
13 not correct A daughter, tmliLe a son, does not get anj interest 
by birth in the ancestral property, and cannot challenge alienations 
made by the father in respect of such propertj 

An after-born son can, under certain circumstances, sue to set 
aside his father’s alienation of ancestral property ® But he does not 
get an> fresh cause of action on his birth His cause of action is the 
same as that of the son m existence at the date of the alienation 
Time, therefore, ^viU run from the date of the alienee’s taking posses 
Sion and not from the Cirth of the after born son ® A son en lentre 
sa mere (m the mother’s womb) at the time of the alienation is to 
be regarded as a son born at that time ^ He can also be regarded as 
a minor for the purposes of Section 6 of the Act and can claim its 
benefit ® 


The mere fact that another person joined with the father in the 
alienation will not render the Article inapplicable ® Nor will the 
fact that the father has purported to alienate ancestral property as 
guardian of the minor son take the case out of the Art icle Bat 

5 See Mulla s Itiadu Law, Edition 6 Pages 317 to 319 

6 (1923)AIR19'»5P 0 33{31) 52 Ind App GO 47 All 105 27 Oadli Css 843 

60 Ind Cas 240 (P 0) Ranodip StnpH v Parame$hiear Pershad 

(1927) AIR 1027 AU51(54) 07 Ind Cas 691, Dfonaniaa SmplM Uusafir 
Singh 

(1921) AIR 1921 Ondh 196 (190) 21 Oudh Cas 330 64 Ind Cai 767 

C/ioHi«v Singh v Harden Singh 

(1924) AIR 1921 Oodh 205 (207) 70 Ind Cas 666, 0«d/i Bihan Lai t Dal 
Singh 

(1924) AIR 1924 All 677 (678) 79 Ind Cas lOJO Sanhat Narayan v Bam 
Dharos 

(1921) AIR 1921 Ondh 127 (128) 61 Ind Cas 801 Oudh Behan Si«?» ▼ 
Surnj Bah 

(1921) AIR 1921 Ondh 229 (229) C5 Ind Cas 404 Sheombar Khan r Bah 
pal Singh 

(1923) AIR 1923 Oudh 52 (51) 66 Ind Cas 033, Itanodip Singh v Same 
$har Pratad 

(1837) 2 0 P L R 141 (443) Sardor Singh t ijil Singh 

(1924) AIR 1924 All 79S (799) 46 All 832 83 Ind Cas 1052 Sita Bart 

Singh Y Cheddi Singh p 

(1924) AIR 1924 AU 912 (914) 79 Ind Cas 1019 Dhanraj Bat v Bam 
Naresh Bat o t. hu 

(1925) AIR 1925 AU 54 (65) 82 Ind Cas 307, Sihandar Singh v Bachcnu 
Pande ^ tA /i 

(1925) AIR 1935 All 247 (247) 86 lad Cas 701 Ram Ktthen v Baiae 


(1926) AIR 1925 All 6C3 (664) 87 Ind Cas GO’, ThaUtr Prasad v Gulah 
Kunuar , 

7 (1929) AIR 1929 Lah 254 (2o5) IIC Ind Cas 615 10 Lab 713 lluhamft 

Khan v Ahmad Khan „ 

8 (1035) AIR 1935 Mad 839 (841, 842) 53 Mad 830 150 Ind Cas 1 (t ; 

Benganalha Rfddt v Aitnasaviy Vudah (The contrary n 
AIR 1931 Mad 456 must be considered no longer law ) 

9 (1927) A I B 1027 All 61 (55) 97 Ind Cas 591 Reonandan Smgh v 

Singh . 

10 (1918) AIR 1918 Mad 178(179) 44 Ind Cas 605 Ganesa Ayyar v imir 
taviy Odayar 
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Article 126 
Notes 
5-7 


\ court sale m execution ot a dccrco against the father, of 
ancestral property, cannot bo said to bo nn “alienation” within the 
meaning of this Article \rticle 12 ante would appl> to suits to set 
aside such sales * 

Property bequeathed by will may amount to an “alienation” 
within this Article * An allotment of a share on partition to a 
perfect stranger may bo regarded as an alienation nhicb can be 
impeached by the son ’ 

7. Ancestral property. — The expression “ancestral property” 
has been used in this Article in the ordinary sense m which it is 
used in the Hindu law, and cannot therefore be given any wider 


[S» aliO (19-251 AIR 1925 Mad 793 (703) 8G Ind Cas 234, Teera 
samy Naidu v Sixetfurunatha Pillai (Case of alienation by 
managing member )] 

11 (1921) AIR 1921 Mad 425 (426) 62 Ind Cas 630, Arumugam Ptllat t 
Panayadtan Ambalam 

(1929) AIR 1929 Mad SIS (316, 317) 118 Ind Cas 481, Pamasamy t 

Gotindammal 

Note 6 

1 (1921) AIR 1921 Oudb 196 (197) 24 Ondh Cas 330 Cl Ind Cas 757, 

ChoJfkey Singh ^ JIardeo Singh 

2 (1927) AIR 1927 All 702 (703) 106 Ind Cas 377 50 All 163, Rindesliri 

Upadhya v Silnl Upadhya 

Stn^h (Suit would be regarded as merely declaratory ) 

(1928) AIR 1928 Bom 383 (3S4) 113 Ind Cas 378, CAintaman Baltcanl T, 
Gonpalt 

2b (1918) AIR 1918 Mad 19 (22) 45 Ind Cas 867 41 Alad 650, Murajallx 

llunut Goundan t Pamaxamy Chetty 

3 (1918) A I R 1918 Mad 19 (22) 45 Ind Cas 867 41 Mad 650, Marajalli 

Hunia Coundan V Bamasamy Chetty 

4 (1920) AIR 1920 Mad 1190 (119-2) 98 Ind Cas 31. .Varayarw v Venkata 

sieami 

(But see (1881) 6 Cal L R 423 (430), Afttn&an Acer t 2'7ourullun 
Koer ) 

5 (1923) AIR 1923 Oudh 348 (351) 110 Ind Cas 180 ITtlap CJiand v Ml 

Mohni Btbi 

6 (1913) 20 Ind Cas 958 (905) 40 Cal 9G6 40 Ind App 213 10 Nag L R 1. 

Ramitshore Kedarnath t Jat Karayan Bam Paehpat 


an alienation by the father acting as guardian of Ins son, of property 
belonging ezclusitely to the son, is not go\erDcd by this Article ** 

6. Alienation. — The third column of tho Article assumes 
that tho alienee has taken possession of tho property Tho word 
"alienation” in tho first column must consequently refer only to 
such alienations as intolro tho transfer of possession of tho property. 
It would thus include a sale or a usufructuary mortgage,* but not a 
JijnpZc mortgage* or a sale*”' in which no possession is transferred to 
the alienee Again, the alienation need not be one for a consideration 
It may bo a gift *b Nor does tho applicability of the Article depend 
upon tho question whether the alienee has taken tho property with 
or without notice of limited powers of tho alienor * 



Article 126 
Kotes 
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sense ^ Thus, piopert^ gifted bj a father to a son maj, in a sense, be 
said to be ancestral in the son's iiands inasmuch as he has recened 
it from his ancestor Under the Hindu law as interpreted in certain 
Proiinces, hov,ever, such propoity is not "ancestral propoitj' but 
sel£»acquired " In such cases, such propeitj cannot, even for the 
puri>oses of this Article, bo regarded as ancestral propertj ^ 

As to the meaning of the expression “ ancestral propertj ' 
generallj in Hindu law, see MuUa s Hindu Lav, , 8th Edition, Sec 223 
It has been held m the undermentioned case* that the word 
"propertj'” includes both moveable and immovable propertj, and 
that a suit to set aside an alienation of moveable propertj falls onlj 
withm this Article and not Article 49 ante 

The question whether property is "ancestial' does not depend 
upon the fact whether the alienee knew it to ho so Hence, where 
the father represented to the alienee that it is not ancestral, a suit 
by the son to set aside the alienation will fall within this Article if 
in fact the propertj is ancestral ® 

8. "Takes possession.” — The words "takes possession' 
do not mean "takes possession b> the sole and unaided virtue and 
effect of the tatbei’s alienattoo " It will include also oases where the 
alienee takes possession by redeeming a mortgage with possession ^ 

It IS not necessary for "taking possession" that the alienee 
should actually step on the land tho physical possibilitj of the 
buyer dealing with the thing excluaivolj as his own is all that is 
necessary possession is thus not necessarily phtjsical possession 

9. Starting point. — The starting point is the date when 
the alienee takes possession of the property alienated ^ The leason 
for fixing this date is stated m various wajs It has been held that 


Note 7 

1 (1034) AIR 1931 Lab 397 (393) 150 1 0 9B3 Go6«nd i?o»i r Copt Ckand 

2 (1934) AIR 1934 Lab 397 (397) 150 I O 9C3 GotoieJ Bam v Gopt Cha^ 

(1929) A I R 1929 Bom 313(316, 317) 53 Bom 611 30 On L Jour 1090 

119 Ind Cas 666 1929 Or C 124, Knshnajt Prabhalar v £» ipcro’’ 

3 (1934) AIR 1934 Lab 397 (398) 150 1 0 903, Go6ind Bam v Gopt Ckand 

(1929) A I R 1929 Bom 318 (316 817) 53 Bom 611 30 Cn L Jour 1090 

119 Ind Cas 666 1929 Ct C 124, Arts?ma;t Prabkalar v Awprror 

Shtb Naratn 

867 41 Mad 050, JIurajalh 


Note 8 

1 (1918) AIR 1910 Mad 19 (22) 45 Ind Cas 867 41 Mad 650 ^fura}al!l 

Huma Goundanr Chetty 

2 (1914) AIR 1914 Lab 370 (371) 1915 Run Re No 14 25 lad Cas 35, 

Bahadur Ckand ▼ Natna Hal 
Note 9 

1 (1915) AIR 1915 Mad 1107 (UlO) 26 Ind Cas 873, Bamasamv Iyer ^ 
T'anamomalai Iyer 
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tho Legislature has fixed this overt act of taking ixsssossion as the 
■starting jxjint so as to avoid as far as possible difiicult questions 
of notice* It has aUo been held that tho Article is based on the 
principle that a son 9 knowledge of tho alienation would ordinanlj 
arise only when the alienee takes ixisscssion * Tho mam reason would 
appear to be that the comsc 0 / ochoit for & son to question his 
father’s alienation reallj arises when possession is taken bj tho 
ahenoo,* for, it is reallj then that thoro is rcallj an invasion of tho 
rights of tho sons in the enjoyment of tho fimilj proportj 

Tho cause of action being as has boon seen in Note 6 ante, 
the same even in the case of an after Ix>m sod suing to set aside 
the alienation, the starting i>oint in tho case of such suits also is 
the date when the alienee takes possession * 

10. Effect of fallnre to sue within twelve years. — \Nhero 
the only person or all tho persons entitled to sue to sot aside an 
■alienation of tho fathers property fails or fail to do so within tho 
period proscribed, his or their right is extinguished and tho property 
-ceases to be tho family property * Where a sale was executed for 
-a pro existing mortgage and twelve jears after the vendee took 
possession a suit for redemption was filed it was held that tho 
right to tho property itself having been oxtinguisbcd, tbo suit for 
xedemption was not maintainable * 


1 27.*' By a per- 


When the esclu* 

■son excluded from 

1 Twelve years 

Sion becomes 

]omt family pro- 


known to the 

perty to enforce a 


plaintiff. 

right to share there- 



in 




Act of 1677, Article 127 

72? — By a person excluded from I Iwelve jears I When the exclusion be 
joint family property to enforce a comes known to the 

Tight to share therein I | plaintiB 

(1924) AIR 10‘’4 Oudh 205 (207) 79 Ind Cas CGS Ottdk Bihan Lai v 

Dal Singh 

2 (1919) AIR 1918 Xlad 10 (22) 41 Mad C50 45 Ind Cas 867 Hurajalh 

Ilunta Goundan ▼ Tlamaiam / Chelty 

3 (1927) AIR 1927 All '‘O*’ (703) lOG Ind Cas 377 50 All 163 Bmdeshri 

Dpadhja r Siial Gpodfiapa 

A (1970) 5 Beng L R App 14 (15) Aghori Bantaiarag Smgk ^ Cochrane 

(1917) AIR 1917 Mad 700 ("02) 34 Ind Cas 791 Soundararajan v Sara 
tana J’lIZai 

(1921) AIR 1921 Oudh 19G (193) 24 Oudh Cas 330 64 Ind Cas 757 
Chokkej Singh v Ilardeo Singh 
5 See the ca<«s cited m Foot Note 6 of Note S ante 

Note 10 

1 (1916) A IR 1916 All 350 (357) 33IndCa»913 3S All 126 Lad mi haram 

Pra$adr Liihen Kishore Ckand 

(1924) A IR 1921 All 677 (C77) 79 Ind Cas 1010 Aorayan t Dam 

Bharos 

2 (1029) 112 Ind Cas 151 (152) (Oudh) hatlath Singh ^ Balbhaddar Singh 


Article 126 
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Notel 


Synopsis 

1. Legislative changes. 

2. Scope ot the Article. 

8. “Person” does not Inclnde a stranger. 

4. “Joint tamily property.” 

5. Presumption as to joint family property. 

6. Partition of joint family property. 

7. Muhammadans — Applicahility of the Article to a 

suit hy. 

8. Burmese Buddhists — Applicability of the Article to 

a suit by. 

9. Conversion of a coparcener to alien faith. 

10. Debts realised after separation of the joint family. 

11. Bzcluslon. 

12. Exclusion — Onus of proof. 

13, “To enforce a right to share.” 

14. Suit to re.open partition. 

15. Starting point of iimltatloD. 

16. Suit by a minor. 

17. Section 26 and this Article. 


Other Topics 

Coeditwns for appLcabiLt; of Arliclo 

Exclusion mast be total and oot parti&l . See Note 11, Pts 6a « 

Jlece non participation m profits i$ not exclusion . See Note 11, Fts i, l 
Partial partition — See Note 6 Pt li 

Suit for account of property left m management of one member after partitwn 
^ “ See Note 6, Pt 

Suit for mete declaration of right to joint family property Bee Note 13, Pts S 1 


1. Legislative changes. 

Act 14 of 1B50 

The correspondiog proTision in the Act of 1859 was clause 
of Section 1 which provided for “suits to enforce the righ & 
share in any property, moveable or immo vable, on the gtoun^ 

Act of 1871, Article 127 , 

137 — By a Hindu escloded from 
joint family property to enforce a 
right to share therein 

Act of 18S9( Section 1 clause 13 

rr. . — T.,n~a>.le or immow 


Twelve years When tnc pjainuiu 
I and IS refused his 


L- 
twel • 

Jot- . . 

/am 

property or estate ■ 


, ons 

■ are 

' • to 

by 

the person in the possession or managonieu^ 
account of each alleged share > * • 
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that it 13 joint familj property The period prescribed Tvas 
twcho jears and the starting jxiint ^vas — 

1 the death of the person from whom the projMirtj alleged to bo 
joint was said to haNo descended or 

2 the date of the last payment to tho plaintiit or anj person 
through whom ho chimed, bj tho iierson m tho j'ossession or 
management of such pro]>crtj on account of such alleged 
share ' 

The expression was interpreted liborallj so as to- 

include anj enjojment of or jxirticipation in tho joint propertj 
Even tho occasional residence of the plaintiff or of his wife or 
familj with tho defendant in jxisScssion was hold sufficient to 
satisfy this requirement * Thus it was held that possession of 
land b) tho plaintiff could be taken as equivalent to pa>ment 
m respect of his share and that tho proceeds of such land 
as substantial payment b> tho defendant ’ 

Article 127 — Note 1 

1 (18"2) 19 Suth W R 192 (193) 12 Bcng L R 219 Gossatn Doss Koondoo t 

Stroo Aoomarft 

(1873) 10 Bom II C R 223 (229) SktdhojirM v Ntkojirao 
Js to the di^eulti/ felt tn applying this elause to suits brought by a 
person governed by the School of Etndu Law tee 

(IBCC) 8 Mad H C R 99 (100 101), Gounda i Piltai v Chidwibara PtUai 
(1860) 5 Bom 43 (58) 7 lad App 161 7 Cal LR $20 4 Sar 173 3 Butber 
778 3ShomeLR217 4 lod Jur 472 (P C) Lakshman Dada Naiek 
▼ Bamekandra Dada !iaiK 

(16C5) 2 Mad H C R 347 (348) Subl atya i y Sankara Subhaiyar 
(1673) 12 Beog L R 349 (3S4) E<noH(t{A SAow v Hurry Sarain S) aw 

iSee (1883) 7 Bom 297 (300) 7 lad Jur 540 Hunyi CAAiba v FalabA 
Chhxba ] 

2 (1875) 1875 Bom P J 351 rtdyasAanAar t GaRpalram (Possess on or 

enjoyment by one coparcener o( a portion of joint family property is 
equivalent to payment ) 

(188G) 11 Bom 455 (4C0) Kane Dable ▼ Anlaji Gangadhar (The fact that 
plaintiS s wife occasionally stayed with sharers lo possession of the 
joint family property held to constitnte a payment ) 

(1G8C) 11 Bom 4Gln (4G1) 187CBomPJ120 Eaii Ahmed y Moro Keshav 
(Although the plaintiff may have mainly resided away from the 
locality of the property yet be may cither by occasional residence 
with his brother at the exp nse of the latter or bv leaving his wife or 
family with him at the exp nse of the latter or bj payments have 
received a benefit out of the undivided estate ) 

(16C9) 4 Mad II C R 354 (359) Subboiifn v RayestHira Sastrufu 
(1809) 11 Sulh W R 333 (339) Gobind Chunder Bagchee v Kripa Moyee 
(Where a Hindu widow entitled to her husband s share continues to 
live in the family house and messes with the family she will in the 
absence of evidence to the contrary be deemed to be receiving payment 
in money or money s worth on account of her share ) 

(1872) 17 Suth W R 530 (531) Dhujohuree Paul » Jluro Shoonduree Debee 
[S« (1872) 17 Suth AN R 451 (452) Prossono Coomar Slookerjee v 
ShamaChum Vookerjee (For proof of payment and residence ) 
(1875) 24 Suth Vr R 1 (1) IfoonsAre Sirdar v Ifolun^o Sirdar 
(1873) 19 Suth AN R 189 (1S9) Sreemutlee Bimola v Dangoc 
Eansaree ] 

[Bui see (1681) 1881 Bom P J 150 Cat Janubbi t J/irAabTint ] 

3 (1878) 1 Ind App 9 (2'>) 3 Sar 304 (P C) Rwnyeef Singk y Kooer Gujraj 


Article 127 
Hotel 



1754 TO ENFOECE RIGIIX TO SHARE IN JOINT FAMILl PROPERTY 


Article 127 
Notes 
1—2 


Act 9 of 2871 

The corresix)nding Article of the Act of 1871 applied to a suit 
brought b> a Hindu, excluded from the joint family property, to 
enforce a light to share therein, and the period of limitation was 
twelve years from the time when the plaintiff claimed and was 
refused hts share* The effect of this provision was that, if the 
lilaintiff, who hod been excluded for fifty years, then claimed bis 
share and was refused, he would still have twelve years from the 
time of such lefusal to bring his suit, and that if he never 
claimed or was refused, the period within which be might bring 
his suit would bo indefinite This apparent inadvertence was 
rectified in the Act of 1877 ® 


ylcf of 1877 

1. The word "person" was substituted in the corresponding 
Article of the Act of 1877 for the word ‘‘Hindu’’ m the first 
column The reason why the word ‘‘Hindu’’ was omitted is 
that there are in some districts Muhammadan families which 
might bo described as joint in the sense in which the expression 
"joint family" is used m this Article ® (See Note 5 infra ) 

2 The words ‘when the exclusion becomes known to the plain 
tiff” were substituted in the third column for tbe words "wbea 
the plaintiff claims and is refused his share " It was held 
in the undermentioned case’ that the period of limitation 
prescribed b> this Article was shortei than that prescribed by 
the former Act 


2. Scope of the Article, — This Article provides limitation for 
a suit brought by a person excluded from joint family property, 
whether moveable or immovable,’ to enforce a right to share therein 
The starting point of liroitatiou is fixed as the dato when the 
exclusion becomes known to the plaintiff In Ttaml akhi v Durg!a 

11ST4) 22 Suth \V B 1B5 (185) Chunder Monet Dehea v Jlfelior Jan Bxbee 

4 (1883) 7 Bom 297 (299) HansjtChtbar lalabhCkxba 
(1886) U Bom 455 (461), Kane Bable v Anfajv Ganaadftar 

5 (1877) 3 CaI 228 (229, 230), RaU K%s>>ore Roy v Dhununjoy Roy 

6 (1890) 13 All 2S2 (284) 1891 All W N 68 (F B) <l»nine Raham v Zta Ahmad 
(1914) A I B 1914 Bom 69 (87) 33 Bom 449 22 Ind Caa 195,Jart 

V DattuJa/ar 

(1S91) 15 Afad 67 (GO) 1 ITad E Joor 757»i, PaUha v Mokxdvi 

7 (1881) 7 Cal 4G1 (464 465) 9 Cal E B 243, Naiain Khooha V Lolenain 

Khootui 

Note 2 

1 (1903) a Ind Cas 605 (60C) (AH), rwfifH Efli V gftt6Aara,n ^ ^ {Pro£ls 

orleoa 
s moeb 
j which 


such profits are denved ) > v 

(1937) AIR 1937 Bom 202 (207) 169 lod Cas 81 ct 

Prahhahar Jldtnlrtsltta (Claim for joint postession of laW r . 
enjoyment by toroa or rotatioD of the ineeme according to * 
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C/joran,* Garth, C J., obsor\cd ^\Ith rcferonco to this provision as 
follows 

"I conceive that in Article 127 tho Legislature intended to 
make an exception from tho general rulo of Zimifation in favour 
of Hindus and others, to whom tho law of joint family propertj 
more specially applies in this countr>. Those persons often 
leave their houses for long penod of time to seek eraplojment 
in some distant place, and their relatives may take stops to 
exclude them from their family propertj without their knowing 
it It has, therefore, been considered right to ollow them to 
bring a suit under such circumstances to enforce their right 
witbm twelve jears from tho time when they first know of 
their exclusion ” 


Tho applieabilitj of the Article to a suit depends upon tho 
following four essential factors, namely 

1 there must bo a joint family (see Note i), 

2 there must bo a joint family property (see Note 4), 

3 plaintiff must be a member of tho joint family (see 

Note 3), and 

4 plaintiff must have been excluded from the joint family 

property* (see Note 11) 

3. " Person " does not Include a stranger, — The Article 
deals with suits between some member or members of a joint family 
and some other member or members of the same family The words 
“person" and “plaintiff" in tho Article mean a j>er$on claiming a 
right to share in the joint family property on tho ground that he is 
meiriber of the family to which the property belongs Consequently 
the Article is not applicable to a suit between one member of such 
family and an alienee who is in possession of the property by virtue 
•of a transfei made by another member of the joint family * Nor does 
it apply to a suit brought by a stranger to tho family against any 


(18S5) 11 Cal 6S0 (682) 
(1690) 13 All 282 (283. 286) 
Ahmai 

(1912) 15 Ind Cas 394 (396) 
Uajial 


1891 All W N 83 (F B) Amme ilaham t Z\a 
15 Oudh Cas 111 Dishtthar Teiian v Disheshar 
Oj^e Dossee 


Article 127 
Notes 
2-3 


T JIardett 


(1921) AIR 1921 All 812 (818) 
Soert 


s G6 Ilarketh Stngh 
75 Ind Cas 953, Bhagican Das v Sukhdeo 


(1903) 5 Bom L H 355 (355), Abdul v ilahomed 

(1930) AIR 193C Nag 80 (85) 162 Ind Cas 577 31 Nag L R (Supp) 19l, 
JJjfnnstnjli V Jairamsmgh 

[See (1666) 1660 Pun Rc No 40, Alter Stnjk v Kan Singh 
(1899) 7 Cal W N 155 (157), Poyran Bxbi ▼ Lakhii Khan ] 

Note 3 

A (1871) 15 Suit W R 21 (20) G Bcng LRSSO U Moo Ind Anp 1 2 Sulbex 
397 2 Sar 636 (P C), Badhanoth Das r Cutome 4 Co 
(1885) 11 Cal C60 (6S2], Bam Lakkt v Buf^a Charan 
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Rrticle 127 
Notes 
3—4 


member of the loint family* 

4, “Joint family property.” — In cases ^vhich arose under 
clause 13 of Section 1 of tbe Act of 1859, it was held by the 
Calcutta High Court that the words “joint family property" were 
not limited to property belonging to joint JTuidw families, but 
included even property belonging to Muhammadan families ^ This 
view was adopted m the early decisions of the Bombay and 
Allahabad High Conrta also* In the case of Amme Kahavi v Zta 




lapprt V 


linisni’it 

Reddv'i GovtndaSiLami Haxcken 
(1911) 9 Ind Ci8 540 (541) (Lah) Aft So^iandan v Aurangkhan 
(I9Q2) 1902 Pan I, R No 1 (3). Chtnl Itam v Pakhitvar Eikh 
(1912) 15 Ind Oas 394 (303) 15 Oodb C%s lU. Puheshar Temrt r Btshe 
Laval (2 Oodh Ca8 348 '^as not followed ) 
tS« (1891) 10 Bom 180 (189) 1691 Bom P J 79, Abdul Pahnr 
Rirparam Loji ) 

IBut tee (1881) 8 Cal 653 (655) 6 Ind Jur 637, Issurtduli Singh f 
Ibrahim 

(1809) 2 Oudb Cat 348 (350, 351), Lai Gann Sant v Shankar Pakhh 
Singh (Not followed in 15 Ind Caa 391 (Oudb) )] 

2 (1910) ~ 

(189G) 


7 Cal W N 155 (157), Poyran B.5» v Lahhu Khan (Do ) 

AIR 1917 Pat 393 (391) 41 Ind Cas 89, lagu Mandal ■» 
Mandal (Suit for partition by a married niece agaiaat bet uacie | 
[S« also (1893 1900) 1893 1900 Low But Rul 415 (415) 

Ge r Ua Ilia IVtn (A member of tbe Barman Buddhist 
who marries certainly ceasca to be a member of a joint lamuj' i 
(1882) 11 Cal L R 312 (314). Mothura Nath Dutt V ?orU^ 

Dtttt (The amt was brought by tbe assignees of the mte 
tbe daughter's son — Held, to such » suit Article 140 or Ar 
applied )) 

Note 4 

6 Suth W R 238 (239) ift Khyroonissn ■» SaUhoonitsa Khatoon 
11 Suth W B 45 (45) Acfetita Bibee T Ajeejooniisa Bibee 
22 Suth W R 185 (185), Cfcunder Monee Debia v ileharjan JS\oee 
24 Sntb W R 1 (1) Moonikee Sirdar v Molungo Sirdar 
1885 Bom P J 152 (155), Saijad Gulam v Bibi Aniarnisa 
left by a Mahom^n becomes divisible on his death 8 
members o! his fismily who are entitled to shares aecordiog . 
Jlahomedao Uw or ate retiduaries Till it is divided it is 
property" within the meatiiDg of Article 127 ) 

(1891) 16 Bom 186 (189) 1891 Bom P J 79 Abdul Rahim v Sripa 
Daji 

(1800) 1896 Bom P J 365 Mtr lleher A«» v Mir Haidar 

(1603) 1893 Bom PJ 393, Sapadalhv Aminbt 

(1009) 4 Ind Oas 242 (245) S3 Bom 719. Fafmo Poo v Ghimn Voo 


(1899) 

(1917) 


1 ( 1806 ) 
(1809) 
(1874) 
(1875) 
2 (1885) 
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a Full Bench of the Allahabad Iltgh Court held that 
the words “joint familj propertj” meant tho property of a joint 
famtly, that tho sense m which tho term “joint family” was to bo 
understood was tho technical senso known to tho Hindu law, 
and therefore the Article did not apply to a suit by members of a 
JIuhammadan family for recovery of shares in imraoiablo property 
of a deceased Muhammadan ancestor in the {possession of tho 
defendant * Sir John Edge, 0 J , observed as follows 

“ Now those words may possibly bo construed in two 
different ways They might bo construed as 'tho joint property 
of tho family’ or as 'tho property of tho joint family ' I 
think in this country we would bo misconstruing those words 
‘joint family property’ to hold that they apply to a case 
where projicrty was joint but tho family was not 
In my hurablo judgment, ‘ joint famtly {property ’ means in 
Article 127 tho property of a joint family and that would bo 
strictly speaking 'joint family proporty’ '* 

The view of tho Allahabad High Court expressed m the above 
Full Bench decision has now been adopted by all tho High Courts® 


(1880) It Bern TO (71) Bai.aiha v Jlfa«um«A<i (Jolat family property 
loeludes property left by a dceeased ftfabomedaQ and divisible amoni; 
bis heirs unUl it is divided and the said Article will apply to such 
property where there has been no division of it ) 

(1887) 9 X11213 (210 217) 1887 AH WN 22 11 Ind Jur 192 Sa7ii6 un 
IfxssaDxbi^ Hafiia Dibt 

(1887) 10 AH 109 (lU) 1888 AH \V N 8 Ahmad AU v Hwsein Ah (Case 
between Mahomedan parties It was assumed that Article 127 applied 
to the case } 

(1883) 10 All 313 (316) 1688 All W N 38, Hathmal Bt^am v Ji;at;iar 

Husam 

(1885) 1885 Bom P J 170 (171) Sai/ad Gulam v Bdit Antarmsa 

8 (1890) 13 All 282 (283) 1891 AH \V N 88 (P B). 

4 (1903) SO AH 821 (327) 1903 AH WN 126 5 AH L Jour 352 4 Mad L 

Tim 88 (F 6) Sultan Begam t Debi Proiod (It should be noted 
that the words used >n tho Article are 'joiat family and not 
'oadividcd family*, a term verv well known to the Legislature See 
S 41 of the T F Act and 8 4 of the Partition Act ) 

5 (1917) AIR 1917 Bom 251 (257 258) 41 Bom 588 41 Ind Gas 761 (F B) 

leap Ahmads Abhramjt Ahmadjt 

(1911) A I R 1914 Bom 17 (19) 23 Ind Cas 5G5 ilangaldaey Abdul Raeak 
(The notions of joint family property in the Hindu law sense arc un 
known to Muhammadan law This is so tn tho ca% of Cutcbi Memons 
too ) 

(1914) AIR 1914 Bom 59 (101) 38 Bom 449 22 Ind Cas 195 Jan 

Uahomedy DattuJa/ar 

(1903) 5 Bom L R 355 (304) ^biul v Mahomed 

(1895) 22 Cal 951 (959 900) Mahomed Akram Saha v Anarby Chotedhranx 

(1018) A I R 1918 Cal 471 (472) 89 Ind Cas 25 SAamtruddi Mandal v 

Abdur Ban Mandal 

(1899) 7 Cal \\ N 155 (157) Popran Bib* t Lakhu Khan 

(1923) A I R 19^3 Lah 519(520) 73IndCas4‘>5 4 Lah 40^, Ml 2aina6 v 
Ghulam Itasul 

(1893) 1988 Pan Ro No 89 Nasiruddin Shah ▼ Ml Lai Bi5i 

(1902) 1902 Pun L R No 60 1902 Pun Re No SO, Bin Muhammad j 
Mekr Dahhsh 


Article 127 
Note 4 
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Article 121 including the High Courte of Calcutta and Bombay ^here, 

Note 5 hovjevcr, a patUculaY Unhamtoadan family has by custom, adopted 

tbo Hindu law of the joint family, this Article might be applied to 
a suit brought by a person excluded from the family property to 
enforce bis right to share therein ® 

This Article therefore, is inapplicable to a suit the parties to 
i\hioh arc Mubamtoadans for the only reason that the notion of 
joint family as understood by the Hindus is unknown to the personal 
law of the Muhammadans Bor the same reason the Article is also 
inapplicable to a suit the iiarties to which are Buddhists such as 
those living in Burma’ But the same cannot be predicated of 
(1B911 15 Had 57 (59) 1 Mad E Jour 757n Pateka v STohidin (The words 


1 

(1801) 15 Iliad 60 (Cl C2) 1 Mad E dour 754 Kami v A}/xs\amma (There 
IS no evidence to pto»e that the Hindu custom of holding faindf 
property undivided has heen adopted by the MapiRas in Ualawt ) 


wadau family succeed to property on the death of a relation eaeh of 
them takea a share o! each item of the property and a suit by ■ 
member for a share is Bovemed by Article 123 and not by Aitieie W I 
(1912) 13 Ind Caa 791 (792) (Mad) Chena JmbicJu Bihee v Syti Ah 
(WIQ) 6 Ind Gas 50 (51) 31 Mad 511 (E B) Ehadersa ffajM v * 
VeeUl (A smt by a Slahomedan for a share of his wife s 
the possession of another sharer more than twelve years after to 

rtlels320wben 
ia immovalj^e 


nda 

a E B 23 Mf 
as used in the 

Article qualify the word property and ] 0 int family is a Peculiar co° 
ccpt ol the Hindu law and could not apply to a blahomedau » s 
as such } o j r R 

(See (1922) A 1 B 1922 Smd 41 (42) 79 Ind Cas 841 16 Smd E 
190 (P TO Vow V Dioft’-Jcomnl 1 o» r 

C (1917) A I B 1917 Bom 254 (257) 41 Rom 688 41 Ind Caa 7G1 (F B) 
Ahmad "f Abhramn Ahmadjx _ 

(1914) I B 1914 Born 50 (39 90) 33 Rotn 443 22 led Cas 195 Ja 

■ jada Ehatooii 
dans adopSiflS 

E B 25 Jiff 
to undivided 

property of a family governed by Mahomedan * 

have adopt<^ U3 a custom the Hicdti law of the Aim? 

•Jauny 
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tho parties who are go\crnod hj tlio Dajabhaga School of tho 
Hindu Law lor, tho joint Hindu famil> as a definito legal entit> 
IS as well known and recognized under tho Dajahliaga as under 
the Mitakshara School of tho Hindu Law * 

Propertj in the bands of widows and daughters inheriting 
propertj docs not carrj with it all tho incidents of joint family 
proiiertj and therefore a suit bj an excluded co widow or daughter 
prajing for a partition as a mode of conaeniont enjoj ment will not 
fall under this Article ® 

6 Presumption as to joint family property — Tho normal 
state of every Hindu familj is joint and tho presumption is until 
the contrarj is proved that c\cr\ such family *3 and continues to be 
joint* Tho itrenglh of tho i resumption must however necessanlj 
vary with cverj case In 1 ellappa Ratnappa v Ttppanna * Lord 
Shaw observed as follows 

It is no doubt true that there is a presumption that a Hindu 
familj continues joint, but tho sound proposition has for many 
years been accepted that tho strength of tho presumption 
necessarily vanes in every case The presumption of union is 
stronger m the ease of brothers than m the case of cousins 
and tho farther yon go from the founder of the family the 
presumption becomes weaker and weaker 
See also the undermentioned cases* to tho same effect 

(1607 1901) 2 Lpp Bur Bal 453 (459) Vaun^ Tha Su v Vaung Paic 
(1603 1900) 1803 1900 Low Bur But 415 (415) Vanng Aung Gr v Va Sla 
It iw 

[S» also (1693 1900) 1393 1900 Low Bur Rul 522 (523) J/aunp Pe r 
lla Hla Wtn ] 

[But *ee (1893 1900) 1833 1900 Low Bur Itol 132 (135) Vaung Tun 
V Va Tau ! ) 

S (1917) A I R 1917 Bom 254 (258) 41 Ind Cas '61 41 Bom 583 (F B) 7sap 
Ahmad Hograrta v Abhramji Ahmadjt 
(IGGC) 3 Mad H C R 09 (101) Goixndam PilUix v CA<dam6aram Ptllai 
Mulla s Pnaciplcs of llmdu Law Stb Edition Page 326 Section 279 

9 (1921) AI R lO”! Mad 24 (27) 44 Mad 13l 60 Ind Cas 533 AfeJiamma v 
Bapxah 

(1901) 24 Mad 441 (443) Sellam v Cht mamntaf (Su t between co widows — 
Judgment suggests that the decision is under Article 144 though the 
head cotcr treats the case as though it were decided under Article I”? ) 

Note 5 

1 (1860) 12 Moo Ind App 523 (540) 3 Beag L R 13 12 Suth W R 21 

2 Suther 243 2 Sar 467 (P C) Neelkxsto Deb v Beerchunder Thakoor 

2 (1029) AIR 19’9 PCS (10) 66 Ind App 13 53 Bom 213 114 Ind Cas 13 

(P C) 

3 (1873) 10 Bom II C R 444 (46S) iloro T tsUtanafA v Ganeih Vithal 

(1873) 12 Beng L R S3C (342 345) 20 Suth W R 6S Dholanath Vahta v 
A]oodhxa Pershad 

(1933) AIR 1933 Bom 3SG (390) 145 Ind Cas '60 Lxngnngouda v Sangan 
gouda (The severance of joint status u a matter of individual 
volition It may be cSectcd by agreement But where the known 


Article 127 
Notes 
4—6 
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Srticle 127 There ig no presumption that a joint family posgessea any joint 
ITote 5 property and the burden of proving m an action for partition of joint 
family property that any particular item of property w joint i3 
primarily on the plaintiff * This burden is not discharged by merely 
showing that many years ago his and defendant’s ancestors were 
joint, leaving the Court to presume from this that any property of 
which the defendant may be possessed at the time the smb is brought 
IS joint family propert j ^ ^Vhare the property in suit is found to bare 
beon in the exclusive possession of the defendant for upwards of twelve 
years, the defendant lias, under Article 144, a primo facie right to 
that property by force of twelve years’ limitation rule against all the 
world if the plaintiff wants to bring his case within the operation 
•of this Article, which places him in a more advantageous position 
than other claimants, he is bound to show that the property which 
lie seeks to recover js the property of an existing joint family at the 
•date when the cause of action accrued ^ 

But where it is proved or admitted that a Hfndu family possesses 
joint propertj , the presumption js that all the property of which 
tbej are jjossessed is joint ^ 

proie by defioito evidence bow and when it happened la such » es^a 
the onus of proving that the property is joint lies on the person woo 
alleges it ) 

4 (1020) AIR 192?PC 1 f«) IIS Xod Cas fi9T IP n - 


US<d) li tJcog r, B S4d (3’'6) DfnonoNt Sliaw T £f«rrynara»n Sbaw 
'(1865) 3 Suth W R 173 (173|, Umhxka Chvm Shet v R;i«?go6««y Churn 
Skit 

(1865) 4 Suth W B 101 (101) Oopal Chunder Chalerjet v Haj Coonarte 
Vebia (The jomtness to be proved by showing that the plaintitt * 
in possession either personal or constructive ) 

(1872) 17 Butb W B 505 (5oC 507) Bhroynar Ccomar Debesv R(iJi<eModh«6 
Banerjee 

{mo] 8 lad Cas 930 (933) 4 Sind Ii E 161 ilTeiiiaram ▼ Beuxtekand 
[See (1888) 13 Bom Cl (6C 67) Toolsrydas Ludha V 
eirmdas^ 

'S (1882) 9 Cal 237 (241) 7 Ind Jar 361 5 Bhome L R 51, Obhoy Chui » Chosi 

V Gcibind Chunder -Dev ,.j,, 

(I8SG) 11 Bom 216 (219) BameMnara Nornyan v Baraijan 

(Pciendant in possession for thirtyfive years ) 

(1835) 11 Bom 221»t 1833 Bom P J 202 TtlMn v Narayan 
6 (1884) 6 All 442 (44S 444) J884 All Vf N 164 Thahur Frti$ad v 

(1832) 9 Cal 237 (241) 7 Ind Jur 3Gl 5 Shome L B 61 O&Iioy Churn vn 

V Gobind Chunder Dey , , , , res 

(18GC) 3 Bom H C R A C 170 (173) Gwrat* v Guraii (Defendant in \ 

session lor thirty yean) , v 

(1933) A I R 1033 Bom 386 (393) 145 Ind Cas 780 Lvgangoua 
Sangflwgoudrt 

[See (1913) 18 Ind Cas 808 (869) (Dab) harxngan bmh v ^ 

i? ad Tevary v 
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6. Partition of joint family property. — According to the 
true notion of an undivided Mitakehara joint Hindu family, no 
individual member of that family, whilst it remains undivided, can 
predicate that ho is entitled to any definite share in the joint family 
proi^erty ' Partition therefore is the asurtatnment of the shares 
of the existing coparceners m the joint property, in other words, it 
consists in a dittsion by' which the projiortton of each coparcener 
with respect to all or any of the joint property is fixed * Once the 
shares are defined the partition is complete After the shares are so 
ascertained, the parties "might elect either to have a partition of 
their shares by metes and bounds, or to continue to live together 
and enjoy their property* m common as before Whether they did 
one or the other would only affect the mode of enjoyment and not 
the tenure of the property or their interest in it ' ^ 

Partition, in this sense, namely that of a division of property 
into specific shares, is to be distinguished from partition, in its other 
sense, namely a division of title * In its latter sense, it moans a 


(1907) U Cal W N 478 (46G) 9 Bom L R 593 5 Cal L Jour 838 2 Mad 
L Tim ISl 17 Mad L Jour 184 (P C), Anandrao v Vasantrac 
(1911) 10 led Cas 543 (545) 33 All C77, Ram JUaj v Tandanmat 

(1881) 6 Cal 517 (519) 10 Cal L B 489 C led Jar 579, liamphul Singh r 
Deg Naram Singh 

(1878) 3 Cal 319 (317) 8 8ai 78 R A J 49 3 Sotbcc 490 2 lod Jur 151 
(P 0), Danno v kaehee Itam 

(1921) A IB 1921 Cal 131 (137) 69 Ind Caa 476, Jfibaran CAondro v AVu- 
pama 

(1911) 12 Ind Cas 6 (8) (Cal), BaramaMnd itahanti v RnsAna Charan 
Patnmk 

(1914) 22 Ind Caa 27 (29) (Cal), Ganpal Marvar* v Dal MuAund 
(1906) 4 Cal L Jout 56 (61), Dania Salh Chatterjee v Evsum A'omtnt Debi 
(1873) 19 Suth W B 231 (231) (P C), Ckand Hunts Maitet v Dajah 
Horeniro Haraxn 

(1805) 3 Suth W R 21 (23), Bissumbhur Sirear v Soorodhuny Dossse 
(1927) AIR 1927 All 454 (453) 49 All 763 102 lad Cas 66. EurKesh Singh 
y Ml Harden 

(1806) 1 Agra 285 (285), Dabee Suhai y Sheo Dass Rat 
(1904) 0 Bom L B 925 (938), IVasantrao v Anandrao 

(1926) AIR 1920 Oudh 77 (78) 1 Luck 1 91 Ind Cas 970, Abhaidat Singh 
y liagho Jndar Partab 

(1917) AIR 1917 Oudh 179 (180) 39 lud Cas 493 Data J'agan y Mathura 
Prasad 

(1914) AIR 1914 Oudh 228 (230) 24 Ind Cas G33. Jagannatk t kedar 

Note 6 

1 (1800) 8 Suth W R 1 (1) 11 Moo Ind App 75 2 Sat 218 1 Bather C57 

(P C) Appoovter y Bama Su55a Iyer 

2 (1800) 8 Suth W R 1 (1) 11 Moo Ind App 75 1 Bother 657 2 Bar 218 

(P C), Appooner v Bama Sub5a Aiyar 
(1903) 30 Cal 738 (751) 6 Bom L R 401 SO Ind App 189 7 CalW N 578 
8 Bar 439 (P C) Balkithen Das v IZam ITarain Sahu 

3 (1903) 30 Cal 733 (752 753) 5 Bom L B 461 30 Ind App 139 7 Cal N 

678 8 Bar 4S9 (F C], Balktskm Das^ Bam Karain Sahu 

4 (ISCC) 8 Buth W B 1 (1) 11 Moo Ind App 75 1 Snther 057 2 Bar 218 

(PC) Appootier y Rama Subba Atpar 
(1916) A I R 1916 PC 104 (lOS) 43 Cal 1031 43IndAppl51 37 Ind Cas 
321 12 Kag L B 113 (P C) Ml CtrjaBaiv Sadashtv Dhundiraj 


Article 127 
Note 6 


Urn 111 
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Article 127 
Note 6 


severance of the joint status All that is necessary for a sereranco 
of the loint status is a definite and unambiguous intimation hj a 
member of the joint family of hts intention to separate himself 
from the family and to enjoy his share m severalty ® Thus, the 
severance of joint status is a matter of individual volition while the 
actual partition may be effected by different methods * by private 
agreement, by arbitrators appointed by the parties, or, m the last 
resort, by the Court ® 

A partition may be i>artial either in respect of the property or in 
respect of the persons making it ^ It is open to the members of a 
joint family to make a partition of a part of the joint estate, while 
retaining their status as a joint family and holding the rest as the 
properties of a joint undivided family ® However, where from the 
evidence of a case it can be held that the parties intended to seier, 
then the joint status of the family is determined, and with regard to 
any partition of the estate which remains undivided, the presumption 
13 that the members of the family hold it as tenants in common 
unless and until a special agreement to hold it as joint tenants is 
proved ® When it is admitted or proved that a partition has a lready 

6 (191C)AIR1916P 0101(103) 43 Cal 1031 43 Ind App 151 37 Ind Cas 
321 12 Nag L B 113 (P C) Hi Ctrja Bai v Sadashw Dhunixraj 

(19'’2)AIR 1922 PO^Ol (209) 45 Mad 469 49 Ind App 163 68 lad Caa 
431 (PC) BamaUngay Narayan 

(1918) 18 Ind 0-18 30 <82) 35 All 80 40 Ind App 40 16 Oudb Casl20(PC) 
Suraj iiaraxn v Narotn (What mar amount to » sejatation 

or what conduct on the part of some of the members may lead to 
disruption of the joint undivided family and convert a joint tenancy 
into a tenancy in common must depend on the facts of each case ) 

(1929) A 1 R 1929 Bom 424 (426) 121 Ind Cas 439 V«f;» Narotau v 
Hiralal Bentchandra (Dissenting from 18 Bom 611 } 

(1670) 1870 Pun Be No 100, Multadx Hfll v Ml Dhan Rout 

(1927) AIR 1927 Oudh 205 (273) 104 Ind Cas 587, Bnhunath Euar v 
Sheo Bahadur Stngh 

6 (1916) AIR 1916 P 0 104 (106) 43 Gal 1031 43 Ind App 151 12 Nag 

LR113"~ 

7 (1866) 8 Suth W 

Appooner 

(1891) 18 ^lad 418 (419) V«<Auiamt Hudaharv NttltahulanalhaMudalusr 
(Partial partition as to property ) 

(1925) AIR 1925 P 0 49 (51) 52 Ind App 83 48 Mad 254 87 lud Cas 333 
(PC) Palati* Ammal r Huthuienkatachala (Partial as to person? 

(1931) AIR 1931 Borneo? (98) 54 Bom 616 ^27 Ind Cas 5l0 Hartand 

Gas 147, Babanna 


mabai Jtiangotcda 

V Gurunathgouda 

CS<?e (1886) 1886 Pun Re No 80 Budhailalv BhagicanBas] 

8 (10‘>2) AIR 1922 P C 201 (205) 46 Mad 489 49 Ind App 103 08 Ind Cas 

451 (P C) ramhnga ▼ Narax/arm (Whether there was a disruption 
of the family status is to be iound from tho facts of the ease ) 

(1000) 3 Ind Cas 9 (10) (Cal), AyoJAya PersAndv Mahdce Bershad 

9 (19'’4) AIR 1924 Bom 31 (32) 47 Bom 773 73 Ind Cas 3C9 f ‘ 

Goii ida V SnluZwit Nana (Decision in 19 Bom Oil, hell dou 
in view of 4 I R 1316 P O 104 ) 
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taken place, the presumption is that all tho joint family property ^va3 
divided and tho person alleging that family property in the exclusive 
jxisscssion of one of the members after such partition is liable to be 
jiartitioned, has to make good his allegation by proof 

This Article presupposes tho existence of a joint family, that is, 
the status of jomtness of tho family. Where, therefore, tho status 
of jotntness ts put an end to, tho family does not remain a joint 
family within tho meaning of this Article, and even if tho property 
in possession of such family is not actually divided by metes and 
bounds, a suit to recover possession of tho plaintiff's share in such 
property is governed, not by this Article, but either by Article 144 
or by \rticlo 120 as the case may bo ** 


(1931) \ I R 1931 Bom 07 (93} 54 Bom CIC 127 Ind Cas 610, J/ar/and v 
iladliabat 

(1923) AIR 1923 Lah 497 (497) 73 Ind Cas 694 4 Lah 252, Bern Fershad 
T Mt Gurdeu (16 Bom 611, Dissented from ) 

10 (1S77) 8 Cal 315 (317) 3 Sar 78 R A J 49 9 Suther 490 2 Ind Jur 151 

(P C), Banno v liam 

(1932) A I B 1932 Had 207 (211) 55 Mad 48) 137 lad Cas CIG, ^Twmarappa 
CktUy V Afutliuiijai/a Itaghunatha 

(1670) 7 Bom H C R A C 153 (177, 178), 1/arayaa Bata;! v Nana ilanohar 
(1888) 11 Bom 216 (219) 1886 Bom P 3 325, Bamehandra Barayan v 

• . e pro- 

• years 

ill bar 

(1900) 25 Bom 8G7 (389) 3 Bom L R 1134, Ftnaya^ Narsingh v. Balio 
Gound 

(1921) AIR 1921 Bom 276 (277) 45 Bom 914 61 Ind Cas 761, Bamchandra 
V TuJtaram 

(1926) AIR 1926 All 453 (454) 94 Ind Cas 944. Partah Narain v Bam 
Kumar (Where a family is admitted to bo separate oo the date of 
the suit It is OB the party that alleges that the acquisitioss ivere 
made at a timo when the family was joint, to prove that they were 
so made ) 

(1923) AIR 1923 Cal 18 (19) 72 lod Cas 6S0, Baifoih Chandra v Bejoy 
Chandra 

(1S9S) 1693 Pun Bo No 6G, Sadhu Bam v 3fl Batnt Bar 
(1927) AIR 1927 Oudh 499 (601) 105 Ind Cas 410, Sarjoo Prasad r Deo 
Dat Lai 

ISee (1936) AIR 1936 Fat C8 (69) 159 Ind Cas 453, lluhkram 

Bar V Chandradfep Bat ) 

11 (1931) AIR 1931 PC 48(51) 50 Ind App 106 27 Nag L R 131 130 Ind 

Cas 673 (PC) Gottndraay Bajabai 
(1696) 24 Cal 809 (314) Banoa Tewary r DoonaTtreary 
(1922) AIR 1922 Mad 150 (152, 154) 71 Ind Cas 177 45 Mad C43 (F B), 
I'eruitoZa v Yeruhola 

(1909) 1 Ind Cas 403 (409) 32 Mad 191, Faidyanotha Iyer t Ayyasu:amy 
Iyer (If there was a division in status even with refetenee to the 
properties which were not divided by metes and bounds then the 
Article applicable to a claim to enforce the nght in a joint family 
property, that is Article 127, would not apply ) 

(1920) AIR 1920 Slad 703 (769 770) 43 Mad 233 69 Ind Cas 978, 

Ji«sara Fenlafappovyu V Nopans Fcnlafa Banja Bao (A smt for 
partition by the heir of one tenant in common against the heir of 
the other tenant in common is governed by Article 144 and not bv 
Artick 127 ) 


Article 127 
Note 6 
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Article 127 
Notes 
6-9 


Where, however, there is only a partial partition with the 
result that a certain portion of the ]omt family property is left id 
the hands of the defendant, the property so left does not lose the 
character of joint family property Hence, a suit to enforce a nght 
to share in such property will fall within the scope of this Article 

Where there has been a disruption of the status of the jointoess 
of a Hindu family, and on the division of the joint family properties 
a portion of the moi.eahle property is, by consent of all the quondam 
coparceners left m management of a member of the family, a suit 
by one of such cojiarceoers for an account of the property left in 
such management is governed by Article 89 and not by this Article ” 
(See also Notes under Article 62 ante ) 

7. Muhammadans — Applicability of the Article to a suit 
by. — See Note 4, ante 

8. Burmese Buddhists — Applicability of the Article to a 
suit hy. See Note 4, ante 

9. Conversion of a coparcener to alien faith. — 4 copar 
cener, by conversion to an alien faith, such as Muhammadanism 
ceases to be a coparcener and upon bis conversion a separation 
is caused immediately * The possession of the family property by 
such converted member becomes that of a tenant m common from 


{W30) A I R 1930 Bom 01 (02) 54 Bom 4 124 Ind Css T78 KnsTiM}* 
Annajety Annajee Dhondajee (ArticJo l^O applied ) 

(1877) 1877 Bom P J 191 Deiapa v Canpatja 

(1936) AIR 1930 Pat 68 (09 70) 169 Ind Cas 458 iluhhram Bai v 
Chandradeep liai 

(S« (1919) AIR 1919 Mad 631 (531, 634) 42 Mad 431 52 lod 

Cae 470 Kumarappa Chethar v Sawnoths Chslhar 
(1893) 4 Mftd L Jour43 (45) Amxuv Kunhtmnx Menon} 

[But see (1935) AIR 1935 Nag 137 (139) SI Nag L R 304 156 
Ind Ca? 072 llansaram V Champalal (The correctness of to 
decision is doubtful) ] 

12 {19'’4)AIR 1924 Mad 113(114) 74 Ind Cas 1018 Bnjagopala Axyangar 

y Soundararaja Aii/angar 

(1929) AIR 1929 Mad 27 (28) 114 Ind Cas 337, Vaxyapurx Cheihar J 
Su6ra»iart»a Chelltar (The harden of proving the adverse nature 
bis possession lies ou the defendant ) , 

(1894) 18 ’Mad 418 (419) VnlAiisam* SlvdaUar y NallaJculanatha Mvaa 

(1887) 11 Bom 210 (219) 1886 Bom P J 325 Bamchandra 

Narayan Hal adev (What would bar the operation of 
in question would be a reservation of a part of the joint estate 

partition and a possession of that portion conceded to and viKe } 

one of the sharers as the common property of himself and the 
sharers } 

(1927) AIR 1927 Ondh 499 (501) 105 Ind Cas 410 Sarjoo Prasad v 

Deodat Lat 

13 (1930) AIR 1930 P C 18 (21) 121 led Cas 205 (P C) Ttrayya v Adenna 
See also Notes under Article 69 ante 

Note 9 

1 (1910) AIR 191C Lah 43 (44) 1910 Pun Re No 5" 35 Ind Cis » 
Canga Sinyh v Vf Degam 
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Article 127 
Notes 
9—11 


2 (1924) AIR 1924 Lah 479 (479) 60 Ind Cas 519 Jamna Bax t Gonda Bam 

Note 11 

1 (16GG) 3 Mad H 0 B 99 (102 103) Got»ndan v Chidambara Pillat 

2 (1918) AIR 1918 P C 1 (2) 1918 Pno Re No Cl 47 Ind Cas 62G (P C) 

Hardxi Sxngh t Gumulrh Sxngh (If possession maj* bo either lawful 
or unlawful id the absence of evidence it tnnst bo assumed to bo the 
former ) 

(1873) 19 Suth W R 231 (231) (P C) Chand Uunte Moifre v Bajah Nor 
tndro Norain 

(1026) AIR 192G P C 100 (102) 53 Ind App 220 48 All 629 29 Oudh 
Cat SIC 99 led Cas 1013 1 Luck 389 (p C) Nxrman Sxngh v 
Rudra Partab Naratn Sxngh 
(1370) 1870 Pun Re No 49 Lalla v /tjgopal 

(190C) 4 Cal L Jour 56 (01) ilomanatA Cf atlerjee v iliisunt £am(n« Debt 
(1917) AIR 1917 Lah 372 (372) 39 Ind Cas 7C2 Umrao Singh v Laehmi 
Narayan (Coparcener in possession alienating family property but 
continuing to stay in the same property even after sneb alienation— 
His possession does not become adverse froib the date of alienation ) 
(1899) 1^9 Pun Re No 118 Das y Zlaja Daa 

(1900) SO Mad 201 (202) 2 Mad L Tim 184 Dho&rjetx Subbayjar y Dloor 
jeli Venkayya (The fact that the plaintifl ^d not ask for a share 
does not amount to exclusion ) 

(1916) A I R 1916 Mad 511 (511) 29 Ind Cas 183 Devarasu Venkatachala 
Dwarkanadha F>aoy Venkata P^o Pantulu 
(18SG) 10 Bom 24 (27) Nilo Bamchandra y Gonnd Bcftol 
(1666) 3 Agra 271 (271) Toolsee Bam y Nahur Sxngh 


the moment of his conversion and is not adverse to the other 
coparceners * 

10 Debts realized after separation of the joint family. — 
See Notes under Articles 62 and 89, supra 

11. Exclusion — Clause 13 of Section 1 of the Act of 1859 did 
not contain the words ' excluded and * exclusion ' But it was held 
on an interpretation of the clause that timo did not run against any 
member of the family in respect of his right to share in the family 
property unless he was excluded from such property * This interpre 
tation was based upon the general principle of law that in the case 
of CO owners and ]omt tenants, the iios'^ession of one is in law the 
possession of all * unless ouster or exclusion was proved * The Act of 


/acxe as adverse to other coparceners — Even 50 years absence 
will not amount to adverse possession ) 

(1897) 3 Cal W N 774 (776) Baroda Sttndan Deby v Annoefa Sunders 
Debt! 

(1887) 1867 Bom P J 9 iloro Sahharam v iTeso BinlLar 
(19'’0) A I R 1920 Mad 793 (79G> S'* Ind Cas 725 NaTonmha Deo 
Guru V £rti7inacAandra Deo Gara 
(1907) 6 Cal L Jour 735 (741 742) 35 Cal 9G1 12 Cal W N 127, 

Jogendra Nalh Bat v Baldev Dat Slxxruarx (A silent posses 
Sion accompanied by no act which can amount to an ouster 
or give notice to his co-tenant that his possession is adverse 
ought not to be construed into an adverse possession mere 
possession however long contmoed if silent cannot give one 
co-tenant in possession title as against the other co tenant )] 

3 (18GG) 10 Moo Ind App 511 (536) 2 Sar 189 (P C) doxcala Buksh v Dharum 
Sxngh 
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Article 127 
Note 11 


1871 adopted this mtorpretation and Article 127 provided for suits 
by a person excluded from joint family property to enforce a right 
to share therein 

There is no definition of the word “exclusion in the Act, but 
as observed by their Ijordshijis of the Privy Council m Badhoba v 
Aburao* an ttiieniton to excluda is an essential element in exclusioQ 
and it 13 necessary for the Court m each case to be satisfied, before 
finding exclusion of any member, that there was an intention on the 
part of those in control and possession of the joint family property 
to exclude such meiobeT ® 

The long absence of a member from the family® or his non 
participation in the profits of the property’ would not, bj itself. 


(1926) AIR 1926 P C 100 (102) 53 Ind App 220 48 All 529 29 Oudh Cas 
316 98 lod Cos 1013 1 Luck 389 (P 0) Nxrman Singh v Budra 

Partab Saratn Stngh 

(191S) 17 lud Gas C57 (658) 37 Born 81, ifalkappa r JlIudKappa 

4 (1929) AIR 1929 P C 231 (237) 53 Bom 699 66 lad App 316 US Ind 

Caa 1 (P 0) 

tSe* also (1920) AIR 1920 Mad 793 (796 797) 52 Ind Cas 725 
i/nrajunka ▼ KnshnachitndTa 

(1917) A I R 1917 P 0 77 (77) 42 Ind Cas 258 (P C) ShyamananiiS 
Das V Da/tKanla Zfas (What eoastjtutes cxclosjoa from a 
joint estaU may trell in many cases be a question of Ian }j 

5 In the /ollowtnjF cases such an infenfion was not present and %t vias htH 
that there u>as no exclusion 

(1906) 30 Mad 201 (202) 2 Mad L Tim 181, Dhoorjetti Subiayjar v 

Dhoorjeh Venkayya 

(1890) 1690 Bom P J 207, Gurupadya T Sashngayya (Mere proof of qua* 
reU having taken place betiseen the plaintiB and defendant in » 
particular year is not conclnsm proof that there was exclusion of tne 
piaintifi from joint family property where even after such quarrel the 
parties continue to live m union ) 

(1910) 8 Ind Cas 930 (933) 4 Smd L B 161, Mefliarom v Bswackani 

(To hold exclusion jt is not enough to prove defendant 8 assertion 
that the property was separate self acquired property) 

(1886) 1886 Fuu He No 18 ilehr Chand v Dunx Ckand 

[See (1885) 1885 Bom P J 170 Sayei Gulam Busexn v Bibx 

nisa (The mete fact of the person s claiming to have esdudea 
being in possession for more than twelve years or the 
alleged to have been excluded having made no claim for mors 
than twelve years is not sufficient to constitute exclusion )J 
G bara Ptllat 

im (Absence stand 

as 725 ATarasimAti 


7 (1927) 


(1927) A IB 1927 Mad 111 (112) 99 Ind Cas 153 

C;»c«Hirv KothandapanyChstlvir (PUintifl absent for eighteen 

years ) 

(1875) 1875 Pun Bo No 37, Gyan Singh v Hasara Sinjli J 


property In any effective way) 

(1910) 5 Ind Cas 924 (925) (Mad) Samiianffia Cramany 
Gramany (Mete non pirticipation Is not esclnsioa 
ing of Article 127 ) 


within the meiu 
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bo sufficient to establish tho exclusion of such membor from tho 
familj propertj though such fact would bo of great evidentiarj valuo 
m determining tho question of exclusion ® 

Tho exclusion contemplated bj tho Articlo is total exclusion and 
not partial exclusion In 2\trman Stngh v Lai Ludra Pratab 
Narain Singh,^ tho Suhordinato Judgo who first decided tho case 
had observed as follows 

“Tho causo of action would not anso unless the coparcener 
IS absolutely excluded, and is not absolutoly excluded if bo is in 
receipt of maintenance from tho familj property Exclusion, 
to bar a suit under Article 127, must be a total exclusion ” 
Their Lordships of the Privj Council upheld this viow as tho 
correct one It would follow that where a member is in receipt of 
some payment from the family property , there cannot be said to bo 
any exclusion Tho undermentioned cases'* expressing a contrary 
view, namely that tho exclusion need not be total, can no longer bo 
accepted as laying down tho correct law 

(1637) 11 Bom 3C5 (363), liinkar Sadashtv v Dhikitjt Sadaihiv 
(1911) 9 Ind Cas 123 (12C) (Oudh), Dkarat Prasad v Ganga Bakih 

CS«(1916) AIR igiGNag 19(19) 57 Ind Ca* 339 Sufca v Raklii 
(Out oa eTid«Qc« it was held that plaiQtifl was ssparated irons 
his two brothsrs )) 

dZjo (1901) 24 Had 441 (443) Setlarn ▼ Chiittiamniot (Tho 
judgment suggests that the deoision is under Art 144 though 
the head noter treats the case as though it were decided under 
Act 127)) 

8 (18C6) 8 Had H 0 R 99 (102) Gotwkian t Clitd<snil>ara Piliat 

6a(19ig)AlB 1919 filad 331 (331 533) 42 3Iad 431 32 Ind Gas 470 

Kumarappo Chttitar ▼ SomtnafAa CheUiar 
(16S0) 5 Bom 43 (CO) 7 Ind App ISl 8 Sutber 778 8 Shome L R 217 

4 Ind Jut 472 7 Cal L R 320 4 Sir 173 (P C) Lakshman Daia 
JVoifc T Bamckandra Dada Naxk 

(1897) 20 Had 256 (268) 21 lod App 118 7 Bar 185 (P C), Dux 

Garu V Surya Narayana Dkatrasu 

9 (1920) AIR 1926 P C 100 (103 101) 53 Ind App 220 48 All 529 

29 Oudb Gas 316 93 Ind Cas 1013 1 Luck 389 (P C) 

10 (1906) AIR 19"G P C 100 (103) 53 Ind App 220 48 All 529 29 Oudh Cas 

816 98 Ind Cas 1013 1 Luck S99 (P C) A*mon Smpk v Lai 

Budra Partab Beraxn Singh (In this case it was asserted by the 
contesting defendants themselres that the plaintiffs were in receipt of 
cash maintenance and that tbev were in possession of some lands in 
lieu of the same It was held that plaintiffs had not been excluded 
from the property ) 

’ I Dasi T 

ayiog the 
ill isithm 
therefore 

not possible to sav with reference to Article 127 that in respect of 
this share there has been any excIn<ion of the plaintiff ) 

11 (1997) 21 Bom 825 {32" 823) Vishnu RameJandra v Canesh Appaji (The 

fact that the plaintiffs were not excluded from their «bare in part 
of the joint property docs not prerent Article 12" Schdulo H of the 
Limitation Act 15 of 18"7 from operating in respect of another part 
from which thev had liien cxclnd^ to their knowledge ) 

(1893) 1<»93 Bom P J 272, Hanehandra t Raghunath (Do ) 

(1SS6) 18SC Pun Re Ko 86 Bud! a Val t Bkagvan Das 


Article 127 
Hote 11 
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Article 127 
Note 11 


Subject to the \ nnciples stated above the question whether a 
person has been excluded from joint family property most depend 
largely upon the facts of the particular case under consideration 
See the following illustrative cases — 

1 A was the son of X by his lawful wife After X s death B 
also a son of X by another woman was permitted to live in 
the family house and was paid maintenance not as being a 
coparcener bot as a more dependant and as being son of a 
concubine ol X B $ claim as a coparcener was aUo distinctly 
denied by A more than twelve years before date of suit It 
Was held that under the circumstances B must be considered 
to haio been excluded from the enjoyment of joint family 
1 roporty ** 

2 A member was refused partition more than twelve years before 
date of amt and he did not receive any proceeds from the joint 
family property at any time thereafter It was held that he 
Was excluded from the joint family property ** 

3 a member of the joint family voluntarily went after the 
death of his jiarents to live with bis maternal uncle Ho 
was not turned out Ho went with the consent of the eldest 
male member of the family The members of the joint family 
did not however subscribe anything for his mamteoaoce oi 
marriage expenses It was held by the Privy Council that 
was not excluded from the joint family 


4 In a suit for partition of joint family property the defence was 
that the plaintiff s father was expelled from the family and 
that he had received his share of the property The evidence 
established that be re appeared in the village where the family 
resided that he took up his abode m the village and that he 
Was recognised as a member of the family It was held ^that 
no case of exclusion from the joint property could be made 


(1933) AIR 1933 Bom 38C (892) 245 lad Cis 760 Etwyanyottda v Sanyan 
gouda (In th s case A I R 1926 P C 100 has been referred ta for tne 
purpose ol another potol but was not adverted to in 
the d 8COSS on on the quest on whether the exclusion ehoald be par 
or total ) ^ , 

I ^ ^ a r K'4 T«Am fi99 H8 led 


13 (1920) A I R 1920 Mad 793 (797) 52 Ind Cas 725 Nars ml a Deo Oarv » 
Kmthnacl andra Deo Gam 

U (1915) '' 

at 

cm 

JO nt family property) io i d 

15 ( 1909 ) A IR 1929 PC 231 (236) 53 Bom 699 66 Ind App 316 118 in 
Cas 1 (PC) Iladia}aDaUd>a\agl v Aht rao Bhagv:an\rao 
1C (1912) 15 Ind Cas 184 (IBS) (PC) JeolalilahlonY Lole Barapanll&hm 
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5 Tho receipt of pro6ts b> one member of the family may bo 
quite cousistont ^^lth tho title of the 'whole One member of 
the family may be m receipt of one part of an estate and 
another may be in receipt of another part of tho estate and 
they may hare afterwards to account tho one to tho other in 
respect of the excess of receipts over their respective rights 
In such a case there is no exclusion 

6 Befusal to accept an offer of a monthly allowance on the ground 
of its inadequacy docs not amount to exclusion 

7 /I, who was m Government service, had to leave his native 
village entrusting tho entire family property to tho manage 
ment of his undivided brotbert B In 1863 B wrote to A to 
take up tho management of bis share but A did not do so In 
18S2 he instituted tho suit for partition B pleaded the bar of 
limitation time running against A since 1863 It was held that 
the suit was within time as the letter conclusively showed that 
the jiossession of B had not been as hts own property to the 
exeUision of A, and that the more circumstance that A had 
not continued to participate in pro6t3 of the property did not 
justify the inferonce that A had subsequent to the date of the 
letter, been excluded ** 

8 If from motives of convenience the members of a joint family 
reside on different portions of the family property one of the 
members taking charge of one shop to carry on trade there and 
another taking charge of another shop to carry on trade there, 
the member of the family who has the more valuable shop 
cannot be allowed to sot up at tho end of twelve years tho law 
of limitation and exclude his brother from participating m the 
profits of that shop 

See also the undermentioned cases *' 

17 (1B73) la Suth W R 231 (231) (P C) Chand Hurree Zlaxtes v Ilajah 

Norendro 2fara\n 

18 (1913) 18 lod Cas 30 (33) 35 All 80 40 Ind App 40 1C Oudb Cas 129 

(P C) Sura) Nara\n v Iqbal Naram 

19 (18S7) 11 Bom 3G5 (S6S) Dinkar Sadashti t Bh%kaji Sadiuhxv 

20 (1870) 14Butli'W'RliYSll!2Bj ScwWi l>fl77 lOioo/tioIla v GtxAtarJfhoojv.ala 
(1923) AIR 1923 Lah 569 (571) 72 Ind Cas 742 Bhagaxan Dat t JTt 

FarbaU 

(1907) 11 Cal W N 127 (128) (Notes) BJ u5an Mohan v Courehandra 
(1927) AIR 1927 Oudb 2CS (274) 101 Ind Cas 537 RuAumIA Ktintear 

T Sheo Bahadur Stngh 

(1903) 4 Nag L R 120 (12S) Lamdayal t Gulabux Rat 

(15C9) C Bom II G R A C 239 (241) Sakho Sarayan v Narayan Bktkajt 


Article 127 
Note 11 


may be inferred ) 
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firtiole 127 
Note 12 


12. Exclusion — Onus of proof. — Where the plaintiff establishes 
that the family was joint at some time and possessed also joint 
property, it is for the defendant, m a suit by the plaintiff to enforce 
a right to share therein, to show that the plaintiff was excluded to 
bis knowledge for more than twelve years before suit ^ 

The heaviness of the burden will, however, depend upon the 
facts and circumstances of each case In Yellappa v. Ttpanna^ 
their Lordships of the Privy CSouneil observed as follows 

"When It appears from facts that through generations a 
property has been possessed m a certain single line, it can 
never be said that it lies upon that line to establish that it was 
dissociated generations ago from another line which appears 
on the scene as a claimant and propones no facts of jointness, 
such as living in the same home, sharing m food or worship, or 
quoad estate participating in the enjoyment or fruits thereof 
To put, in consequence of a stretch of a doctrine of onus, an 
unnatural and for^ construction upon the actual facts of family 
life and development, is not warranted either by the reason of 
the case or the law of India ” 

Under the Act of 1859, apart from the question of exclusion, it 
was for the plaintiff to show that bis suit was commenced witbm 
the period of twelve years from the death of the person from whom 
the property alleged to be joint was said to have descended, or that 
he had had possession of the share, or that be received payments 
on account of it. Under the Act of 1871, also, apart from the question 
of exclusion, the onus was on the defendant to prove that the 
plaintiff claimed and was refused bis share withm the prescribed 
period 

(1894) 18 Bom 197 (202, 203) Ertshnabay v Ekangov.da (The 

must be made ftwsre ol an intention to exclude him from his ngnt * ) 
(1910) 8 Ind Gas 930 (933) 4 Sind L B ICl, ZlethaTom v 

(Jlere assertion that property is self acquired is not enough to s 
exclusion ) 


Note 12 

1 (1929) AIR 1929 P O 231 (238) 53 Bom 699 118 Ind Gas 1 5G Ind App 
316 (P 0), Badhoba Baldba Yagh v Aburao Bhaguanlrao 
(1920) A IB 1926P 0 100(102) 53IndApp 220 48 All 629 29 Oudh ^ 
816 93 Ind Gas 1013 1 Luck 389 (P C), Nmnon S\ngh v i?«rJ 

Partab Ifaratn Syngh 

/.or*. - T. _ ... _ ^nfluiirao 

, , Ambhal 

■ V SimhacJiftlam 

. yal 


. . ■ . . 'ra 

. . omini Dsby 

■ , , aehand 

[See (1901) 24 Mad 441 (443), Sellam t Chtmmatnmal ] « ,3 

2 (1929) A I n 1929 P 0 8 (10) SGIndApplS 63 Bom 213 114 Ind Caa 
(P C). 
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Under tbo Act of 1877 ag well as under the present Act, tbo 
question of onus, which arose under the Acts of 1859 and 1871 as 
aforesaid, does not arise, as time has been made to run from the 
date when the “exclusion becomes known to the plaintiff ’’ But the 
onus, which lies on the defendant, is to show that the plaintiff was 
excluded to his knouledge more than twelve jeata before suit ® 

13. “To enforce a right to share.” — Tho expression “to 
enforce a right to share" would include not only a right to enforce a 
right to common e7ijoyment of the family property, but also a right 
to claim actual ixasossion of a share by partition * The contrarj 
view expressed in the undermentioned cases,* namely that the 
Article 13 restricted to suits to enforce a right to share in the 
common enjoyment of the property, is, it is submitted, not correct. 

A suit for a mere declaration of a right to joint familj property 
or for such a declaration and injunction, is not a suit to “enforce 


3 (18G9) 11 Buth W R 72 (75) 2 Bong L R A C 281, Vma Sundar% Dan v 
Duarkanaik Boy 

(1871) 15 Bath W R 400 (401), Bajoo Stngh v Ounesh Uonee Burmonee 
(1872) 17 Suth tv R 451 (452), Prosunno Coomar ilooJctrjee ▼ Shama Churn 
ilookerjee 

(1872) 19 Suth W R 192 (193) 12 Bcog L B 219, Gwiam Dast Koondoo t 
Biroo Eoomarit Dehut 

(1875) 23 Suth W R 881 (382), Kruto Chunder Burmo Surmah t iloheih 
Chundtf Burma Surmah 

(1875) 25 Suth W R 37 (37), Kruhna Dkun Chowdhry 7 Eur Coomary 
Chowdhrain 

(1806) 3 Mad It C R 99 (102), Goundam PtUai ▼ Chidamhara Ptlltn 
(1890) 1890 Fun Ra No 142. Pula Mat x Nelial5mgh 
(1375) 1875 Bom P J 851, Tidyashanker y Gan^tram 
See alia eases cited under Foot Note (1) above 
Note 13 

1 (1929) AIR 1929 P C 231 (233, 23S) 56 lod App 316 53 Bom 699 118 

Ind Cas 1 (P C) PaJhoba Daloba v Aburao Bkajicantrao 
(1929) AIR 1929 P 0 1 (3) 113 Ind Cas 897 (P C). Anna7naJai Chetty v 
Subramantan Chetty 

(1926) A I R 192G P C 100 (101, 102) 53 Ind App 220 43 All 629 29 Oudh 
Cas 316 93 led Cas 1013 1 Euck 3S9 (P C) Ntrman Singh ▼ Rudra 
Parlab Narain Singh 

(ISSO) 5 Bom 4S (59 00) 7 lad App 3M SSutber778 SShomeLBSl? 

4 Ind Jur 472 7 Cal L R 320 4 Sar 173 (PC), Lakshman Dada 
Natk V Bamchandra Dada Natk 

(1835) 11 Cal 777 (783, 781) 12 Ind App 112 B A J 90 4 Sar 612 (PC), 
Raghunalh Bah v Makaraj Bah 

(1900) 8 Ind Cas 512 (514, 516) (F B) (Mad), Bangxah CMly v Subramanta 
Chetty 

(1891) 15 Bom 135 (143) Putojiy Bala 

(1930) A I R 1930 Bom 61 (G3) 51 Bom 4 121 Ind Cas 773. rrubnaji v 
Annajee 

2 (1690) 13 All 2S2 (2S5) 1891 All W N 83 (P B), Amme Baham v Zia 

Ahmad 

(1912) 15 Ind Cas 391 (390) 15 Oudh Cas 111 Bisheihar Tewar, v Diihe- 
shar Dat/al 

(1892) 15 ’ilad 186(191) JlunaUev TAmmappa 

(1895) 22 Cal 951 (9C0) Mahomed AVratn Shaba r Anarbi Chotrdhram 

(18G9) 11 Suth W R 132 (133), Lukhee Vonee Dassee v Brojo BuUuh Seal 


Article i27 
Notes 
12—13 
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a right to share” m the joint family property ® Such a suit -would 
not also be maintainable nnder the Proviso to Section 42 of the 
Specific Belief Act, 1877, when the plaintiff has been excluded from 
possession * • 

The right of a member of a Malabar tarwad to maintenance is 
a proprietary right based on co ownership in the property of the 
tarwad Consequently, the claim to recover the maintenance or the 
arrears of maintenance falls withm this Article, as it is eventually a 
claim to participate m the joint enjoyment of the tarwad property 
and, therefore, “to enforce the right to share therein ’ 


14. Suit to re-open partition. — A suit to re open a partition 
and to re adjust the shares of the parties thereto on the ground 
of mistake, is governed by Article 96 and not by this Article ^ 

16. Starting point of limitation. — Under the Act of 1859, 
time for such a suit as is contemplated by this Article ran from the 
death of the person from whom the property alleged to be joint is 
said to have descended, or from the date of the last payment to 
the plaintiff on account of the alleged share ^ 

Under the Act of 1871, the starting point was the date when the 
plaintiff claimed and was refused bis share * Under the present 

8 (1935) AIR 1935 Pesh 95 (97) 157 Ind Cas 345 Moi\ Ham T Devi 
4 (1933) AIR 1933 Lab 712 (714) 14 Lab 806 141 Ipd Cos 409, Atma Pam 
7 Oodhu Bam 

(1935) AIR 1935 Pesb 95 (96) 157 Ind Cas 315, JIo/i Bam 7 Dttt Dai 
6 (1936) AIR 1930 Mad 573 (574) 163 lad Oas 190, Narayana TvumamyM 
7 I aUa Goitnda 

(1912) 14 Ind Oas 383 (385) 36 Mad 203 Marata* 7 Pamahkar 

(1892) 16 Mad 186 (192), Vultakke v Thimmappa 


Note 14 

1 (1931) AIR 1931 Mad 707 (710) 54 Mad 

Kolayya v Sundararamayya 
{See (1927} AIR 1927 Nag 350 (350) 
Tukaram ] 


135 Ind Cas 9, Bama 


104 Ind Cas 493 Jam 7 


Note 15 


Exihet 


rtiv Bajah Bow PunlaU 
swara SaitTulu 

Ira (Decision under tha 


{Btld tb»l Ito P]»‘" 

laring receiTed 

Itom the property a sbnro ol ’nhich they claimed, for a period 7 
that prescribed V clause 13 ) rhin (Do } 

(1868) 3 Agra 168 (169) itaktood AU Ehan v Ghaateooddeen Knan v 
2 (1882) C Bom 741 (742) Han r HaruU ^ 

(1883) 7 Bom 297 (299) 7 Ind Jar 540, Hansjt CHhtba 7 ValabH o 
(1877) 8 Cal 228 {231>, Kelt Ktthort Boy t Dhunnun^oy Boy 
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Article, the limitation is to bo computed from tbo time when the 
CTclusion from tho ]omt family properly fint hecomes known to the 
plaintiff^ Like Article 118, the dale from which the time begins 
to run IS thus a subjcctiTO or persona) date * 

16. Soli by a minor. — Time, under this Article, runs when 
tho exclusion becomes knotin to tho plamtiET This is so oron in tho 
case of a minor It cannot bo laid down as a proix)sition of law that 
no knowledge can be imputed to a minor during his minority Their 
Lordships of the Privy Council observe “tho view that >ou cannot 
impute knowledge to a minor is certainly not in accordance with the 
facts of the human nature ‘ * Time therefore, will begin to run even 
against a minor from the date of his knowledge, though bj virtue of 
Section 6 ante he would be entitled to 61o a suit withm three jears 
after attaining majority, oven if the date of knowledge was bejond 
twelve years of the suit Of course, if the date of knowledge is not 
shown by the defendant to bo beyond twelve years of tho suit, the 
suit will not be barred by the mere fact that it was filed more than 
three years after the plaintiff s attaining majority * In the under 
mentioned decision,* where a suit was brought by the quondam minor 
plaintiff eight years after his attaining majority, it was observed 
“even if it be held that he became aware of his exclusion from the 
date of his attaining majority the suit is clearly within time This 
decision has to be explained on the assumption that the defendant 
failed to offer proof of knowledge beyond twelve years of the suit 
(167C) 1870 Pan Be No 100 V«l t Vt DAnn ffour 

8 (1688) 10 All 313 (310) 1638 All W N 33 Hathmat Dtgam r Slather 
Hutatn 

{1883) 6 Bom 741 (742) Hartr Varwh 

(1912) 17 Ind Cas C42 (643 644) 37 Bom C4 Dabajx Akoba v Daftu 

Laxman 

(1891) 8 Cal 653 (655) 6 lod Jar C37, lesur^utt Stnyh t Ibrahim 
(1917) AIR 1917 Oadh 179 (180) 39 Ind Cas 493 Lala Jagan v Mathura 
Prasad 

(1697 1901) 2 Upp Bar Rul 453 (459) Slaung Tha Su v Slaung Paw 
(1012) 17 Ind Cas 657 (659) 37 Bom 84 ValXappa t Sludkappa 

[S« (1895) 21 Bom 825 (327) FmAbm RamrAnndro t Ganesh Appajt 
(As to the framing of issae toucbinp; tbe of limitation.) 
(1895) 11 Cal 777 (783 781) 12 lod Arp 112 4 Sar Cl” (P C) 

RrtjhunalA Ball t Maharaj Balt ] 

• 411 79 lad Cas 

s decision on the 
le runs from tbe 


Note 16 

1 (1921) AIR 1924 P 0 137 (141) 61 Ind App 2^ 43 Bom 411 "9 Ind Cas 

971 (PC) Kalyandappax Ckanbasappa 
(1920) AIR 1920 ^lad 793 (797) 62 Ind Cas 725 Narasxml a Deo Cant r 
Krtshnaehandra Deo Caru 

2 ( 1 S 99 ) 2 Oudh Cas 318 (350) Lai Gaurt Kant ^ Shankar Bakhsh Singh (Of 

doubtful authont\ on another question See Note 3 ) 

3 (1929) AIR 1929 All 302 (305) 116 Ind Cas 619 Nironjan Prasad r 

Behan Lai 


Article 127 
Notes 
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a right to share” in the joint family propertj * Such a suit would 
not also be maintainable tinder the Proviso to Section 42 of tha 
Specific Belief Act, 1877, when tha plaintiff has been excluded from 
possession * • 

The right of a member of a "Malabar tarwad to maintenance is 
a proprietary right based on co ownership m the property of the 
tarwad Consequently, the claim to recover the maintenance or the 
arrears of maintenance falls within this Article, as it is eventually a 
claim to participate in the joint enjoyment of the tarwad property 
and, therefore, '* to enforce the right to share therein ’ 


14 Suit to re-open partition. — A suit to re open a partition 
and to re adjust the shares of the parties thereto on tha ground 
of mistake, is governed by Article 98 and not by this Article ^ 


IS. Starting point of limitation. — Under the Act of 1859 
time for such a suit as is contemplated by this Article ran from the 
death of the person from whom the property alleged to be joint is 
said to have descended, or from the date of the last payment to 
the plaintiff on account of the alleged share ^ 

Under the Act of 1871, the starting jioint was the date when the 
plaintiff claimed and was refused his share * Under the present 

8 (1935) AIR 1935 Pcsh 95 (97) 157 Ind Cas 845 JJoU Bam t Devi l>as 
4 (1933) AIR 1933 Lah 712 (714) 14 Lah 806 141 lad Oas 409 lima 
T Godhu Ram 

(1935) AIR 1935 Pesh 95 (96) 157 lad Cas 345 Ram T Dtu Da* 

6 (1930) AIR 1936 Mad 678 (574) 168 Ind Cas 190 Narayana Ttrumampt 
T 1 alia Ootwda 

(1912) 14 Ind Cas 383 (865) 36 Mad 203 3/ftrovfldi t RamaJthar 
(1892) 15 Mad 186 (192), VutlaUe v Thimmappa 


Note 14 

1 (1931) AIR 1931 Mad 707 (710) 54 Mad 833 135 Ind Cas 9 Bama 

Rotayya v Sundararamavya _ 

[See (1927) AIR 1927 Nag 850 (350) 104 Ind Cas 493 Jam t 

Ttikaram ) 

Note Id 

1 i2Se4}lSe4SatbWB349{3SO} Sfadki/h X>i-al f Runehanvn Dyal 
(1866) 6 Butb W R 170 (170) Bjdanath Ojka v Gopal Mai 
(1874) 21 Suth W B 180 (131) Anund Ckwider PooshaUt ▼ MoWa 
Daita 


Reid that the pjaio 

;ing rcceired 

ftoiti the property a sharo of which they claimed for a period y 
that prescribed by danse 13 ) i 

(IBCS) 3 Agra 158 (155) Maltaood Alt Khan v Ghaseeooddeen Khan {u 
2 (1882) 6 Bom 741 (742) llartv Maruh i.ri,ktha 

(1883) T Bom 297 (299) 7 Ind Jar 640 Ransjt Chhtba f Yalabk on 
(1877) 3 Cal 228 (231) Kali Ktihore Roy t Dhunnunjoy Roy 
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Article, the limitation is to bo computed from the time when the 
exclusion from the joint farailj property first becomes known to the 
platnttfi^ Like Article 118, the dalo from which the time begins 
to run IS thus a subjective or personal date * 

16. Sait by a minor. — Time, under thw Article, runs when 
the exclusion becomes Anoint to the plaintiGf This is so oven in the 
case of a minor It cannot bo laid down ns a projiosition of law that 
no knowledge can bo imputed to a minor during hts minority Their 
liordships of the Privy Council observe “the mow that jou cannot 
imputo knowledge to a minor is certainly not m accordance with the 
facts of the human nature ’ * Time, therefore, will begin to run oven 
against a minor from the date of hts knowledge, though bj virtue of 
Section G ante ho would bo entitled to file a suit withm three years 
after attaining majority, oven if the date of knowledge was beyond 
twelve years of the suit Of course, if the date of knowledge is not 
shown by the defendant to be beyond twelve years of the suit, the 
suit will not be barred by the more fact that it was filed more than 
three years after the plaintiffs attaining majority® In the under 
mentioned decision,® where a suit was brought by the quondam minor 
plaintiff eight years after bis attaining majority, it was obsened 
“even if it be held that he became aware of his exclusion from the 
date of his attaining majority the suit is clearly within time This 
decision has to be explained on the assumption that the defendant 
failed to offer proof of knowledge beyond twelve years of the suit 
(1670) 1S7C Pun Re No 100 Vuljuii t/nl v Mt Dhan Kour 

3 (1898) 10 All 343 (340) 1838 All W N 33 ITashmal Began v Mazher 

Husain 

(1832) 0 Bom 741 (742) Han v Varuli 

(1912) 17 Ind Cas 042 (643 644) 37 Bom 64 Babajt Afejfca v Batfu 

Laxtnan 

(1881) 8 Cal 653 (055) 6 Ind Jur 637, Issundutt Singh v Ibrahim 
(1917) AIR 1917 Oudh 179 (180) 89 Ind Cas 498 Lola Jagan v Mathura 
Prasad 

(1897 1901) 2 Upp Bur Rul 458 (459) JIaung Tka Su v ilaung Paw 
(1912) 17 Ind Cas C57 (659) 37 Bom 64 ValAoppa ▼ JIud4appa 

(S« (1895) 21 Bom 325 (327) FtsAnu Aimcftondra v Ganesh Appaji 
(As to tbo framing of issue toucbing the point of limitatioc ) 
(18S5) 11 Cal 777 (783 784) 12 Ind Anp 112 4 Bar C42 (P C) 

Raghunalh Ball v Vat araj Bah J 

4 (1924) AIR 1924 PC 137 (141) 51 Ind App 220 48 Bom 411 79 Ind Cas 

971 (P C) Kalvaadappa v Cftanftflsrippa (This was a decision on the 
interpretation of Article 118 under which the time runs from the 
knowledge of the plalntifi ) 

Note 16 

1 (1921)AIR 1924 P 0137 (141) 51 Ind App 220 43 Bom 411 "9 Ind Cas 

971 (PC) AalyandappaT CAonNssappa 
(1920) AIR 19‘'0 Mad 793 (797) 52 Ind Css 725 Narasxmha Deo Garu t 
J inshtiacAandro Deo Garu 

2 (1890) 2 Oudh Cas 343 (350) Z.al <7o«r» JTanf t Shankar Bakhsh Stngh (Of 

doubtful authorit} on another question See Note 3 ) 

3 (1929) AIR 1929 All 302 (305) 116 Ind Cas 649 Aircnjan Prasad * 

Behan Lai 
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Article 128 


Article 129 


and ifc cannot be said that the High Court wanted to lay down 
as a proposition of law that no knowledge pan be imputed to a 
minor during his minority. 

It has been held in the undermentioned decision'* by the Madras 
High Court that where there is a guardian, knowledge of the 
guardian should be imputed to the minor. 

17. Section 28 and this Article. — Where a suit is barred 
under this Article, the right to the property itself gets extinguished 
under Section 28, ante * 


128. By a Hindu! 
for arrears of main-j 
tenance, I 


I Twelve years. 


When 

arrears 

payable. 


the 

are 


129. By a Hindu 
for a declaration of his 
right to maintenance. 


Twelve years. 


When the right 
is domed. 


Articles 128 and 129. 

Synopsis 

1. Legislative changes 

2. Scope of the Articles. 

3. Article 128 distinguished from Article 129. 

4. "By a Hindu." 

5. Arrears of maintenance, 

6. Bight to maintenance. 

7. "When the right is den ied." 

^ Act of 1877, Articles 128, 129 
Same as above 
Act of 1871, Article 128 

238 By a Ilindo for I Twelve years j When the maintenance sued lot is 
maintenance 1 I claimed an d retused 

i (19'’0) AIR 1920 M-id 793 (798) 52 Ind Gas 725, Naramnha Deo Gotu v 
l^rishnachandra Deo 


Note 17 „ 

1 (1682) 8 Cal 919 (921) 7 Ind Jar 85 (P C) Bam Soonder Boy v Bamsa y 
Bhvgul ^ 

(1903) 27 Alad 192 (196) 18 Mad L Jour 341, Ramana/fin« Ctiein 

Mvrugappa Chettt „ 

(1014) MR 1914 Mad 440 (443) 38 Mad CBl 22 Ind Cas 655 AU’ J J 
MiidaUy Shanmuga Mtidalt - 

(1921) AIR 1921 Mad24 (27) 44 Mad 131 ^0^”^ ol 

Dapiah (Right to property extinguished under S 28 — « S 

survivorship rf the excluded member is also lost ) -hnra 

[Buttee{186G)SMadHCR99{103) las no 

Pilla, (Decision under Act of 1S50 ^herein ibete ivas n 
corresponding Section to the present Beetloa 28 JJ 
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Articles 128 and 129. 

1. Legislative changes. 

1. Clause 13 of Section 1 of the Act of 1859 which corresponded to 
then's Articles applied onl^ to cases where maintcnanco claimed 
was a specific charge on the mhcritanco of any estate * in 
other cases, clause 16 of Section 1, which gave six jears from 
the accrual of the cause of action, was applied * 

2 Article 128 of the Act of 1871 did not provide for a suit for 
arrears of maintenance, but ran as follows — “By a Hindu 
for maintenance — twel\o years, when the maintenance sued 
for 13 claimed and refused “ It was held in the undermentioned 
case* that this Article was not intended to define or create 
cause of action, but simply to lay down the period withm 
which an existing right may bo enforced 

2. Scope of the Articles — ^Tho corresponding provision of the 
Limitation Act of 1859, namely Section 1 clause 13, applied to 
suits for the recovery of maintenance, whether the right to receive 
maintenance arose out of the general Hindu law, or out of a 
specific deed granting such maintenance* Articles 128 and 129 
apply only where the maintcaance is claimed not on the basis of 
contract but on the basts of status of the platnttff under the Stndu 
law ** A claim for maintenance based solely on contract will be 

Act of 1859. Section 1 cUiice 13 
To suits lor the rccoTery oI maiDtcnance where the right to receive 


Articles 
128 & 129 
Notes 
1—2 


xoanagement of such property or estate on accouDt of such maintenance 

Articles 128 and 129. 

Note 1 

1 (18C5) 4 Suth W R 61 (84) B\node Chaiterjee v Lvekhte ilonee Debia 

(AA hen the right to have such mamtcoaDce is a charge not on the 
estate of a deceased persou but on the estate of a living person 
clause 13 Section 1 of Act 14 of 1659 can have no application ) 

(16G8) 5 Bom H C R A C 130 (132) Ttmpiappa Dhat v Parmeshrxamma 
(18G8) 4 Had K C R 137 (198) AbbaUn v Ammu Sheltati 
(1879) G Ind App 114 (118) 3 Bom 415 3 Ind Jur 832 2 Shome L R 274 
3 Shome L R 190 3 Sutbec 617 4 Bar 24 6 Gal L R 1G2 (P C) 
27arai/anrav Ramehandra v Rantabat 
(1889) 12 Mad 347 (349) liatnanammar Sambayya 

2 (1876) 2 Bom C37 (C3S) Knlo ^ttlalanih f Lakshmtbat 

3 (1879 3 Bom 207 (209) 3 Ind Jut 56C 1679 Bom PJ 201 Jui v Ramji 

71 alji Choicdhtirx 

Note 2 

1 (16G1) 1SG4 Suth A\ R (Gap) 13 (IS) Ramnwoiufery Debea v SJiama Soon 
dery Debea 

la(lS9G) 23 Cal G45 (CCS) Ctrijanund Datta Jha r Sailayinund Datia Jha 
(193C) AIR 1930 Pat 155 (159) 161 Ind Cas 478, Rabu Ramjt Das v 
Mohamnya Prasad 

(1915) AIR 1915 Cal 550 (55^) 2G Ind Cas 939 Aorcadra Chandra Lahart 
V Nafint Simian Drbi 
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Apticles 

128&12g 

Notes 

2—4 


governed by Article 115 or Article 116 ® And, if the maintenance is 
made a charge upon an immovable property, a suit to enforce such a 
charge would be governed by Attusle 133 * 

Whenever the right to maintenance is founded on the Hindu 
law, these Articles will apply, even if the rate of maintenance is 
fixed by an agreement In this view, it is submitted, the following 
decision* is open to doubt Whether the suit is based upon Hindu 
law or upon a contract is to be determined from the nature of the 
plaint ® 

3, Article 128 distin^Dished from Article \ 2 .^.—kngUto 
maintenance is a right which accrues on the happening of a certain 
e\ent, and is not a recurring right but is a constant one till the 
happening of some other event which determines it On the other 
hand, a right to recover arrears of maintenance ts a recurring right 
unless maintenance is fixed by the parties at one consolidated sum 

The cause of action for a suit to recover arrears of maintenance 
accrues from time to time according to the want and exigencies of 
the person entitled * 

i. “By a Hindu.*' — Articles 128 and 129 govern those cases lu 
which the maintenance or the arrears thereof is claimed by virtue of 
a right based upon the general Hindu law and not upon a contract 
The words “by a Hindu” should be taken to mean “by a person 
claiming under the Hindu law ”* The term Hindu does not admit of 
any exact definition, all that can be said is that if a person is born a 
Hindu, mere deviation from orthodoxy is not sufficient to deprive 
him of Hindu status He might continue to possess it even if he 


2 See the cases cited in Foot Note (la) above 

8 (188a) e Cal 945 (951) 13 Cal LR 830 10IndApp 45 4 Sat 442 7 Ijid 
Jui 443 R & J 72 (P 0). Ahmed Hossein Khan v Nihal ui etn 
Khan (Sait between Muhammadan brothers ) 

4 (1924) A I R 1924 Nag 176 (177) 75 Ind Cas 633, J5fcona;e« v Saraswati. 

5 (1934) AIR 1934 Pat 99 (101. 102) 12 Pat BC9 149 lod Cas 733, Saras 

icaU Kuer v Sheoralan Kuer. 

(IQ3G) AIR 1936 Mad &T3 {S14\ 163 lad Gas 19Q> I/aroyana v YaUa 

Govinda 


Note S 

1 (1921) AIR 1921 Lab 121 (123) 2 Lah 243 G4 lad Cas 892, Charanjil 

Stngh v Amtr Ah Khan 

2 (1879) 3 Bom 416 (420) 6 Ind App 114 6 Cal L R 1G2 3 Ind Joor S33 

2 Shome L B 274 3 Shome L R 190 3 Suther 617 4 Sar 
{P C), Narayana Boo Bam^iandra Y Jiamabat 
(1863) 2 Jlad II C R 36 (37), renkopadhaya Y Kaien Ilengusu 


Note 4 

1 (1806) 23 Cal G45 (C63), Girtjanund Datia Jha v Silajanund Dalla Jha 
(1878) 2 Bom 024 (629), Sidltngappa v Stdaia (The 

under the Ifindu law arises out of the jural relation ol tnc 
family and has no connexion with contract ) ^ 

(1030) AIR 193C Pat 158 (169) 161 lod Caa 478, ErtSw Eamjs Dai Y 

ilahamaija Prniad ,, j.j, 

(See (1029) A I R 1929 Lah 872 (873) 121 Ind Cas 423 n 
99, Farshotam ▼ Batieant ] 



FOR DECLARATION OF RIGHT TO MA1NTENA>0E 1777 


becomes a member of Brahmo Samaj or accepts the religious persua 
Sion of the Sikhs or the Jams or at times Tvorships with Buddhists * 

The effect of the words ' hj a Hindu ‘ in these Articles excludes 
from their application not onlj a suit for maintenance brought by 
one who is not a Hindu,* but also a suit brought by one who though 
a Hindu is not entitled to maintenance under the Htndu law * As 
to persons who are entitled to maintcnaneo under the Hindu law 
see the undermentioned cases * 

5 Arrears of maintenance — In order to recover arrears of 
maintenance, it is necessary to prove that there was a wrongful 
tLttkholding of maintenance for the period for which the arrears 
are claimed ^ Mere non payment of maintenance is not a conclustie 
proof of wrongful withholding But it constitutes primo facte proof 
of wrongful withholding and if it is coupled with a denial of the 
plaintiff s right to maintenance, it may become a sufficient proof of 
wrongful withholding to entitle tbo plaintiff to claim arrears of 
maintenance * 


2 (1903) 31 Cal H (32 33) 30 Ind App 249 7 Cal W N 895 5 Bom L B 
845 13 Mad L Jout 381 1903 Pun Re No 84 1903 Pun L R 
135 8 Sat 543 (P 0) Dkagtean Eeer v J C Rosa 
(1922) AIR 1922 P C 197 (200) 49 Cal 310 CC lod Cas C09 48 Ind App 
653 11 Low But Rul 155 (P C) iSa Fotl v iSaung Chxt Maung 
(1926) AIR 1920 Lah 100 (106) 94 Ind Cas 695 7 Lah 276 Dasant Das v 
Hem Singh (Udasis constitnto a sect of Sikbism— They are Hindus ) 
[S« (1927) AIR 1927 Pat 145 1159) C Pat 60C 106 Ind Cas 620 
Ishicari Prasad v Han Prasad Lai 3 

8 (1919) AIR 1919 Bom 37 (37) 51 Ind Cas 968 Alt ilohamed t Faltma 
Mohamed (Claim lot mainUnanco by a Mohammadan — Article Cl 
applied ) 

4 (1915) AIR 1915 Cal 650 (551) 2C Ind Cas 939 Norendro Chandra v 

Nolint Siindar* (Article 128 docs not apply nben claim is by stranger 
to family— ^^ldow ol invalidly adopted son is not member of family) 

5 (1696) 20 Bom 181 (188 189) Slaharana Shr* Falesangjt v ^uiar Han 

ttng]t (Right of maintenance in impartible estate ) 

(1918) AIR 1918 P 0 81 (83) 41 Mad 778 45 Ind App 148 47 Ind Cas 354 

(P C) JJrtma J?<io T Pajah of Pillapur (Impartible samindan 

Suit lor maintenance by an adopted son of tbc late Rajah against the 
present Rajah ) 

(1903) 27 Mad 13 (15) Linjoppa Goundan ▼ Tesudasan (Claim by illegiti 
mate son of a Hindu by a woman not a Hindu to maintenance ) 
(1902) 29 Cal 557 (570 67C) 6 Cal W N 530 Stddesury t Janardkan 
(Widowed daughter in law — Moral obligation of the father in law— 
Legal obligation of his heir ) 

Nots 5 


1 (1893) IB Mad 403 (405) StJbanuna v ^ubbarayadtt 

2 (1900) 24 Mad 147 (154, 155) 27 Ind App 151 5 Cal W N 74 10 Mad L 

Jour 294 2 Bom L R 945 7 Sat 761 (P C) Uallikarjttna Prasada 
Payadu v Durga Praiada Hoyadu (Rcrersing 17 Mad 8C'» ) 

(Sm (1685) 10 Bom 827 (S3S) 11 Ind Jut 24 ilamroo Tnmbak v 
Icsfticanfrao Modlarrao] 


(S« also (1878) 12 Bcng L B 238 (248) Ind App Sap \ol 203 20 
Suth W R 21 8 Sat 259 (P C) Paja Prithee Sttigh y Pam 
Ilajkooer ) 


Articles 
128 & 129 
Notes 
3—5 


Lim 112 
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Articles 
128 & 129 
Note 6 


It 18 not necessary to prove a demand for each year s maiDten* 
anco as it became payable * While a demand is allowed to be prtma. 
facie evidence of need on the plaintiff s part, it is not in a demand 
that the right to obtain the arrears of maintenance is rooted ^ 

Wrongful withholding of maintenance constitutes a cause of 
action The withholding of maintenance may be proved otherwise 
than by a demand and refusal,® that is by any circumstances which 
would amount to a refusal of maintenance ® 


Arrears of maintenance can bo claimed for any number of years 
within the period of limitation, unless abandonment or waiver is 
expressed or can be implied from the circumstances of the case^ 
However, it must first bo proved that the plaintiff is entitled to 
maintenance under the general Hindu law ® And oven on such proof, 
the grhnt of arrears is a matter within the discretion of the Court 
and the Court may for suflBcient reasons refuse to award any arrears^ 
or may award arrears at a rate lower than that fixed for payment m 
the future ® As to circumstances when arrears of maintenance may 
be totally refused by the Court, see the undermentioned cases 


8 (1900) 2i Mad li7 (154 155) 27 lod App 151 5 Cal W N 74 lO Mad L 
Jour 294 2 Bom L R 945 7 Bar 761 |P 0} ^aJMarjuna v Baja 
Venkata liapiattngamma 

(1911) 10 Ind Cai 110 (111) (Mad) RanpaChaptv Munusuiams/ 

(1011) 12 Ind Cas 708 (708) 80 Bom 181 Panatki Sat Bhagtrath v 

Ckatrti Lmbajt 

4 (1918) AIR 1918 Bom 122(122) 43 Bom 66 47 Ind Gas G23 TorSasappa 
7 Saltava 

(1900) 24 Mad 147 (155) 27 Ind App 151 6 Cal W N 74 10 Mad L Jo" 
294 2 Bom L R 945 7 Bar 761 (P 0) 2faII»lor;u«a Prasada 

ifayadu v Durga Prasada Nayadu 

6 (1879)0 Ind App 114 (119) 3 Bom 415 8IndJut8S2 2Bhom0LR 27l 

3 Sbome L B 190 3 Bather 617 4 Bar 24 6 Cal L R 162 (P 0) 
Narayan Itao Bnmachandra y Ramabai 
G (1892) 17 Bom 45 (48) Mottlal Prannatftv Ba%Sas\i 

7 (1928) AIR 1928 Mad 501 (662) 107 Ind Cas C41 Eruhnamachariar v 

CheUaminal 


duree 


swat* 
s sot 


[Sre aim (1894) 20 Bom 181 (188 189) Fatesangj* Jasvatsangj*y 
Bartsangji Fatesangj* (Right of maintenance in itnpartiDio 
estate )] 

8 (1934) AIR 1934 Pat 99 (103) 12 Pat 8C9 l49 lad Caa 733 Saraswat* 

Ruer T Sheoratan Kster 

9 (1899) 21 AH 183 (185 186) 1899 All W N 22 Baghubans Kunwar v 

Bhagwant SuniDar (Elc»ea years delay in bnogiog the , 

arrears of mainteDaDco— Arrears at Rs 16 and future mainteDaoco 
Rs 60 a month allowed ) 

(1016) AIR 1918 Bom 122 (122) 48 Bom 6C 47 Ind Cas 623 Earl>flMPP® 
V fallava 

(1893) 18 Mad 403 (404) Beshamma ▼ 

10 (1928) AIR 1928 P 0 187 (190) 110 Ind Caa 80 (P 0) TVcijcnna Rayaaa T 
Bajayalakshim* D m (AIR 1925 Mad 767 Reversed) 
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6. Right to maintenance — A claim by a junior mcmbor of a 
larwad against tbo )carnavan to enforce his right to participate in 
the joint enjoyment of tbo tarwad property is not a Buit relating 
to maintenance but is one for the enforcement of a right to or in 
immoTable property Tbo right to maintenance in a Malabar tarwad 
IS tbo modo m which the right of ownership is enforced Hence a 
suit for mainteuanco by a junior member of a tarwad is one that by 
its nature falls under Article 127 as a enit to enforce the right to 
share m joint family property and not one under Article 129 ^ 

As to whether a decree can bo passed for future maintenance, 
see the case* cited below 

7. "When the right is denied.” — Time runs from tbo date 
when tbe right is denied, that is when there is a formal and final 
refusal on the part of tbo defendant of the right of tbo plaintiff for 
maintenance ^ 

Etod where tbe suit to establish a right to maintenance is barred, 
the right is not extinguished and a defence of a nght to maintenance 
will not be barred * 

It IS for the defendant who sets up tbe bar of limitation to prove 
the denial at a time beyond the period prescribed * 


1 30." For 

the resumption 
or assessment of 
rent-free land 


Twelve years 


When the right to 
resume or assess the 
land first accrues 


V Act of 1877, AtUcIc 130 
Same as above 
Act of 1871, ArUcIel30 

Same as above with an additiaoal proviso which ran — Provided that no 
such suit shah ho maintained where the land lorms part ot a permanently 
settled estate and his been held rent free from (he time of the Permanent 
Settlement 


(1680) 12 Mad 1S3 (165 18G] Venltanna v AUamma 
(10'’oj AIR 1920 Lah 30G (309) 1919 Pun Re No 1*7 55 Ind Gas 2 J/f 
BholxBaiy lit Chimnt Bax 

Note 6 

1 (1912) 14 Ind Cas 393 (395) Sp Mad 203 llaravadi v Panxakhar 
(1903) 13 Mad L Jour 499 (499) Jehutan Vatr v ifunyMnni Noir 

2 (1891) 19 Cal 139 (145 146] (F 6) Aikutosh Banxxerjte r Lukhxmtmx Debya 

Note 7 

1 (1896) •’0 Bom 181 (189) Fatesangx Jafwatsangjxy JIarxsangjx FaUsangjx 
(1899) 12 Mad 317 (319) Bamanammaf Sambayya 

2 (1921) AIR 1921 Cal SCI (366) 73 Ind Cas S35 Gopal Chandra r Kadan 

hint DcMt 

3 (1911) AIR 1914 Msd 457 (157) 23 Ind Cas 631 Ran^appa Kalaka v 

^ulandat Apnl 


Articles 
125 & 129 
Notes 
6^7 


Article 130 
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Article 130 
Note 1 


1. Scope of tbe Article- — Tba Article applies to suits for tbs 
resumption or assessment ol rcnUfree land Unless and until tbe 
tenure m question is found to be a rent fret tenure, this Article has 
no application * In other words, a suit for tbe assessment of land 
presumably liable to be assessed is not covered by this Article 
^Vhera the land is not rent free and the relationship of landlord and 
tenant exists, tbe right to have fair rent assessed continues so bog 
as tbe relationship continues’ and mere non-payment of rent for a 
period does not the landlord’s right to have tbe rent assessed 
and to recover the rent from th© tenant * 


Synopsis 

1- Scope of the Article. 

2. Bight first accrues- 

8. Right of resumption of land, 

9. Denial of Uahility to assessment. 

5 . Effect of hat? under this Article. 

6. Revenue sale. 

7. Suits by Government, 


Limitationo/ 
ttaelve years Suils 
bypropfui^ of land 
ta resumt or assess 
laKhemj or rent 
free land Prauso 
%/ the land has been 
held rent free front 
the tme oj the Per 
rnanent Settlement 


Act of 1859, Section 1 clauie 14 

To suits by the proprietor of any land or hy any 
peisou claiming under him. for the resumption or assess 
meat of any Ukberaj or rent free land — the penoa ei 
twelvo jeara fn » • » « »iai-«f'ti 

claiming the ri * * ■ 

some person ui ' ’ , 

yidod that in ' ' 


Article 130 — Note 1 

1 HS19) AIR 1919 Cal 885 (88G) 47 Ind Cai 420 Kamxnx Sundari v 

ffotiTn (Re^rd of Bights m this caso stated that though no rcut 
paid at tbo moDient the land nas hahle to pay rent ) 

(1923) AIR 1923 Cal S92 (»93) 72 Ind Cas 829, dlbar Sarcar 7 Bamesn 
Chandra iJoitra 

[See (1914) AIR 1914 Cal 270 {273) 21 Ind Ca9 415 KesUwar 

Bhagat v Shea Prasad Erdl ] 

2 (1919) 

(1919) AIR 1D19 Cal 885 (880) 47 Ind Cas 420 Aammi Sundan v 
Halmt 

8 (1932) AIR 1932 Cal 41 (42) 133 IndCjs C93 Gour Swdar ilajuvidar r 
•ffrtihna £ant»ni Chaiidhvrat» . 

4 (1923) AIR 1923 Cal 392 (303) 72 Ind Cas 329 AKbar Sarenr v 

Chayidra jilottra , r 

(1912) IG Ind Cas 3C5 (SGC) 40 Cal 17S Prosonna Kumar 

(1078) 2 Cal li n SC0(570), Protap Chundcr ChowdhrV v Shukhee Sooftduree 
Bassee 
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2. Right first accrnes. — Where a causa of action for resump- Article 130 

tion or assessment has arisen in favour of a particular person, Notes 

time begins to run from that date and the fact that the plaintiff 2 — 3 

succeeds to such person will not give him a fresh starting point of 

limitation ^ So also, the mere recognition of the plaintiff's right 
to resumption contained in a wajtb-uUurz docs not amount to a 
re grant so as to give plaintiff a new starting point for the right 
of resumption * 

A suit for assessment must bo brot^ht within twelve years of 
the date on which the land became liable to assessment ^ A decree 
declaring certain lands to bo liable to resumption and assessment m 
a prior suit between the parties gives now starting point of limitation 
for a subsequent suit for actual assessment * 

3. Right of resumption of land. — In suits for resumption of 
land granted to the defendant for life, the right to resume arises on 


[Sfs (lOlC) AIR 191G Bom 273 (271) 40 Bom COG SG Ind Cas 605, 
.Vadhavrdo t Aniu^bui 

(1913) 19 Ind Cas 64 (C6) (Cal), C%tn((iraon» Dvtl t J ogetkur Bhatla- 
tharya 

(1868) 10 Suth W B 461 (461), Dfcunpul Stn$rH v Bvaomoyet Cfcow. 
dhratn (Presumption of'rent Itec’fromco&tinuednon payment 
of rent disenssed ) 

(1921) AIR 1921 Bom 175 (176) 60 Ind Cas 892 45 Bom 638, 
Bhtma Bet r Suamt Rao (Tbero must be some overt act, lucb 
as refusal to pay rent )) 

Note 2 

1 (1674) 23 Snib W R 24 (24), dif Bunnoo v dfoulrie Amtercoddeen (PlaintiQ 

a purchaser from Oovernment ) 

(1864) 1 Suth W R 197 (19S), Wtrunyun Aeharjee v Cbarn J3an«rj« 

(Putocedat deriving title from eamindac vrboso right to resume 
lapsed ) 

(1665) 3 Suth W R S3 (36) Krtikto SIohvndo$s Dukshee v Joy Utiben 
ilookerjee (Do ) 

(1871) 15 Suth W R 436 (436) Gunga Ram Chowdhry v Hures Waffc 
Chotedhry (Do ) 

(1664) 1664 Suth W R 170 (170), Sheikh Buiutroodten v Shthyersad 
Chotedry (Suit by dac putneedar who purchased at a sale — Lixruta 
tion docs not begin from dat« of sale but from the tune when the right 
accrued to predecessor ) 

(1666) 3 Mad H 0 R 67 (6S), Srt Raja Seta Bayna Krtikna Rayndayya 
Ranga Rao Bahadur Garu v Stn Jagunh Stfayamma Garu 

2 (16C7) 2 Agra 189 (189), Dayum Khan v Thunsookh Ra\ 

3 (1890) 1890 Bom P J 602 Ifasortanjs Jehanjtrji Wadta v Str Jamietjt 

Jtjtbhoy (The land became assessable m 1879 80 , ever since then the 
defendant refused to pay assessment ) 

4 (1889) 16 Cal 449 (455), Bir Chunder dfaniipa T BajnioTiun Gostcamt 
(1889) 16 Cal 450n (452), Ntl Somuf ChuekerbuUy v Btr Chunder ilantkya 

[$«« (1871) 15 Suth VT R 474 (475, 47C) Rajah Suttyanund Ghossal v 
ifur Ktihore Dutt 

(1672) 17 Suth W R 3C3 (3GI) 8 Beag L R App 82, Sotcdaminee Debee 
V Suroopchtinder Roy ) 

(But S** ' " Cl 1 » T» ^ ot 1 ,. . 


lord’)] 
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Artiold 130 
Kotes 
3—4 


the death of the grantee ^ 

An unequivocal demand for possession so as to operate as a final 
election of the landlord to re-enter, constitutes the starting point of 
limitation for an action for resumption ^ 

In the case of lands granted for service, the refusal to perform 
the service gives the cause of a.ction for resumption ® The mere 
non-performance of the service does not, by itself, make the posses- 
sion of the holder adverse to the plaintiff * A grant created by a 
zamindar for personal services to be rendered would be prima facte 
resumable when the services are dispensed with,® but m such a case 
the plaintiff is not entitled to resume the grant before he gives the 
grantee notice dispensing with his services * It would also seem to 
be necessary in such cases to establish that, on the terms of the 
grant, it was resumable by remission of service ^ 

A grant rent-fcae for a particular purpose cannot be resumed 
so long as the purjiose continues and no right of resumption or 
assessment arises ^ 

Where a grant of land making the grantee exempt from the 
payment of the Government revenue is void under law, the land is 
resumable ® 

4. Denial of liability to assessment, — In suits for assessment 
of rent, the cause of action may arise upon a distinct notice of the 
tenant's claim to hold the land rent-free,^ that is, a hostile claim to 


Notes 

1 (1924) AIR 1924 Pat 293 (299) 71 Ind Cas 929,Mafciieo ^sram v Jagatro} 

Kuir, 

2 (1924) AIR 1924 Pat 449 (450) 3 Pat 320 70 lad CaS 474, Kama^shya 

Naratn Singh v Suraj Nath iltsra 

S (1929) AIR 1920 Pat 433 (436) 9 Pat 425 123 lad Gas 630 Nimal 
Kumar v Surjan Dasadh 

4 (1922) AIR 1922 Pat 541 (542) 1 Fat 292 69 lad Gas 703 Nani Lai 

Sahu V Shrtmvas ffukutn Singh 
(1899) 23 Bom 602 (601. 606 607) I Bom L B 61, Komargowda v 

(There must be a refusal to perform service or a claim to hold the laa 
irco o! semes ) 

5 (1895) 22 Gal 938 (942), Badha Pershad t Buihw Dashad 
C (1895) 22 Cal 938 (912), Badha Pershad v Budku Dashad 

7 (1877) 1 Bom 686 (589) 1 lad Jot 819. Ketal KuUr v Taluhhdan Settle 

ment O^cer 

8 (1912) 13 Ind Gas 613 (Sl5) 39 CaJ 439 Btrendra Rishore v 

(Grant to certain tenants to construct embanliments to a siiw p 
tank and to re excavate the tank — Tank excavated and kept up ) 

9 (18S0)2 All 645 (550, 551. 554) (F B) Jaganath 

(9 10, N W P BeUlation 19 ol 1793 8 30, Act 18 of 1873 ana 
S 79, Act 19 of 1873— Length of possession bj grantee is immateru 

[S« (1808) 9^ Snth W B 1 (2) Bong L R Sup Vol 774 (F D) Naha- 
med Aktl y Asodunntssa Bebet ] 

Note 4 

1 (1926) AIR 1926 Cal 883 (885, 886) 95 Ind Gas 022, Devendra Naraxn v 
Jhumur Praman%k 
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tho knowledge of the plaintiff.* The same principle would apply in 
'Suits for resumption * 

At the preparation of the Bocord of Rights the defendants claimed 
to be entitled to bold tho lands without payment of rent Their 
■contention was, however, overruled and an entry m tho Becord was 
made that tho land was not exempt from payment of rent It was 
held that a suit for assessment of rent, instituted more than twelve 
'years after the above infructuous assertion of the right of the 
■defendants, was not barred * In a similar cose, where in the Becord 
of Bights no actual decision of the question was made by the 
■Settlement Officer but the tenant was entered as a settled raiyat 
and no rent had been assessed, it was held that limitation ran from 
ibe date of the Becord of Bights ^ 

5, Effect of bar nndep this Apitcle. — Tho effect of not suing 
■within the period prescribed is to create rights by adverse possession 
in a party who has proved possession of tho lands without any 
■stipulation for rent for over the said period ' The reason is that a 


2 (1916) AIR 1016 Cal 880 (880) 32 Ind Cas 856. JJtrendra Eukore v Bam 

Kumar Chakkravarth% 

(1915) AIR 1915 Cal 386 (387) SO lod Cas 806, Btrendra Xtikore t 

Lakthmx 

(1915) AIR 19X5 Cal 527 (528) 31 lud Cas 391. Eah ilohan Trtpura v 
Birendra Kishor4 (Claim id settlemeDt pcocc«diDgs ) 

(1912) IS Ind Gas 517 (518) (Cal) Btrtndra R\$hOTe y Dilwar Alt 
(1912) 13 Ind Cas 518 (510) 89 Cal 453, Btrtndra Ktshore v 
(1933) AIR 1933 Pat 506 (507) 145 Ind Cas 940. Euho Prasad Sxtxgh v 
Trxbent Saha* 

(1936) AIR 1936 Cal 280 (291) 0 R Cal 589 (590 591) ICC Ind Cas 821, 
Chandra Eumar Pe y K C Slukertte, Official Becetter (Limita 
tlon begins only from tho time of the landlord a knoivledge tbattenant 
IS holding land without payment of rent ) 

[See (1915) AIR 1915 Cal 416 (416) 30 Ind Cas 917, Bxrendra 
Ktshore v Nattr ilahomed J 

3 (1878) 3 Cal 793 (796), Petamber Baboo y Ktlmony Singh Deo 

4 (1918) AIR 1918 Cal 784 (785) 88 Ind Cas 469 DirenJro Ktshore y 

Fuljarx R>5t (This was not a suit id respect of rent free land ) 

5 (1912) 15 Ind Cas 64 (64) (Cal), Aman Qazt v Birendra /Ttshore 

Note 5 

1 (1924) AIR 1024 Cal 693 (694 697) 51 Cal 135 81 Ind Cas 493, Saxlaja 
Eath Bay y Btshee Case Law 

(1915) AIR 1015 Cal 635 (836) 30 Ind Cas 948 (F B) Birendra Ktshore y 
Bamachandra Dey (Suit for assessment of rent— No relationship of 
landlord and tenant alleged — Defendant claiming rent tree title for 
owr twelve 3cars ) 

(1914) AIR 1914 Cal 820 (821) 24 Ind Cas 319, Jafar Ahmed y Bxrerdra 
Ktshore (Do ) 


y Anusui/elxii 

•(1933) AIR 1933 Fat 590 (59") 145 Ind Cas 949, Kesho Prasad y Trihent 
Sahay * 

KlSCC) 1 tgra Rev S3 (40), Bhagoutee Charun y Baboo Sktea Pershad 
(Rent-free holder encroaching on adjoining land and enjoring It for 
over twelve years — Suit for assessment or resumption barr^ ) 


Article 130 
Notes 
i-5 
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Article 130 suit to resume or to levy assessment on rent free lands is a suit 

Notes really for possession mthm the meaning of Section 28 of the 

5 — 1 Limitation Act * 

A distinction has to be drawn b8ti\een a claim of adverse posses 
Sion in respect of the absolute interest and that in respect only of a 
limited interest as a tenant In the latter case, a claim for assess 
merit of rent will not bo barred except as provided by Article 130 ® 

The different penods m respect of two different claims cannot 
be tacked on to raise a pica of adverse possession in a suit for 
assessment of rent ‘ 

A tenant, however, is not precluded from asserting adverse 
possession in respect of land which was not part of his tenure 
originally hut which was a later accretion held by him adversely 
to the plaintiff ® 

6. ReTcnue sale. — Where, under any enactment for the time 
being in force, a sale held for arrears of revenue is subject to all 
incumbrances a claim by adverse possession acquired prior to such 
sale has been held to be an “incumbrance * and in such a case though 
a suit for assessment or resumption may not be barred as suchr 
under this Article, the claim by adverse possession will prevail as 
an incumbrance as aforesaid * 

7. Suits by OoTernment. — A suit by the Government or by an 
auction purchaser claiming under the Government for resumption or 
assessment is not governed by this Article but by Article 149 


[Sit (1933) AIR 1933 AU 621 (C25) 150 IdS Cas 261 Txha v Sth 
Aclnimutnnuta _ 

(1916) A r B 1915 Cal 422 (123) 80 Ind Oas 946, SxTtnira Ktsore 
Manxhya v Anandaprxya RatsTiana&i 
(1915) AIR 1915 Cal 557 (558) 80 Ind Oas 942, Birendra ExsMti 

MantAytt v RamcAaran Pojs ^ , 

(1909) 4 Ind Cas 494 (494) (Cal) Fran Krxshna SAaAa v 

Kumar Chotodhary (Lukheraj title obtained by claim oi 
adverse possession as Lukberaidars ) ,, ^ ^ 

(1875) 24 SuU 
(1665) 4 Snih 
(1860) 6 Suth 
(1866) 7 Butb 

V £usAroo aiwndw 1 „ o it mm 

2 (1921) AIR 1921 Bom 303 (306) 45 Bom 691 Cl Ind Cas 40 Sakhara 

Oovtnd V TrtmhaTyrtxo Itamchandra , »t «. v 

3 (192G) A I R 1020 Cal 883 (885) 95 Ind Oas G22 Devendra Naryan 


Jhximur Pramanik 


r Ilatndat 


Note 6 


Dai (Section 63, 


1 (1BS2) 8 Cal 230 (235, 236) 10*Sl 'li B 41, Loylai^bashmy Z>o»«« '' 
Gaeoolmoni 
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131 .“ To csta-| 
blish a periodically! 
recurring right. 


I Twelve years. 


Synopsis 

1. LegislatlYe changes. 


When the plaintiff 
is first refused 
the enjoyment of 
the right. 


2. Scope of the Article. 


3. Suit for recovery of arrears of 

payments periodically due. 

4. Suit against co-sharer or rival 

claimant of right. 

5. “Periodically recurring right.** 

6. Right to tarn of isorship. 

7. Sait for enhancement of rent, etc. 


8. Bight to maintenance. 

9. Starting point of limitation. . 

Other Topics 

Bttnal fees See Kote S F N (6)* 

Ezelasive oi perpetiul ngbt See Hole 6 F N (5) 

Notes, Pt 2 

Extiogaubmect of right See Note 2, Pt 4 

Ualikaca See Note 4 Pt 3 Note 5 F N (C) 

Mere son caTmeot of rent for 12 yeare— No advetso possession See Note 0 

FN (2) 

Right to office lo8t->Rigbt to tecutriDg payments also lost Bee Note 2, 

Fts d to 7 

Suit for mere declaration— Consequential relief not necessary Bee Note 2, 

Pts 2, 3 

‘ To establish ’ Sec Note 2 F N (3) , Note 3 


Article 13£ 


1. Legislative changes. — Tbore do specific pronsion 
correspondiDg to this Article in tho Act of 1859* The Article tvas 
first introduced in the Act oi 1871 and repeated in the Acts of 1877 
and 1908 

2. Scope of the Article. — Where a plaintiff is entitled to a 
Iieriodically recurring right but is refused the enjoyment of such 
right, ho can sue for a declaration that be is entitled to such right 
Such a suit amII bo one for the estabUshment of a periodically recur, 
ring right and will come within the pnmew of this Article Thus, 
where a plaintiff claims to bo entitled to receive a certain percentage 

^ Acts of 1677 and 1871 

Same as above 
Act of 1659 

No corresponding provision 


Article iSl — Note 1 
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Article 131 
Notss 
2—3 


The Article vnll apply to a suit for a bare declaration that 
the plaintiff is entitled to a periodically recurring right It i3 not 
necessary that the suit must include a prayer for consequential 
relief^ The contrary view* is, it is submitted, not correct 

It has been held that where the plaintiff has been refused the 
enjoyment of bis periodically recurring right and be does not sue 
for the establishment of such right within the period of limitation 
prescribed by this Article his right will be extingilished under 
Section 28, ante * 

"Where the plaintiff s recurring right depends on some other 
right which is extinguished under Section 28, the recurring ngtt 
also will bo extinguished and no suit will, thereafter, ha for the 
establishment of such right * Thus, where the plaintiff claims a 
right to inspect the accounts of a temple annually but this right 
depends on the plaintiffs right of supervision over the management 
of the temjile the plaintiff will lose his right of annual inspection 
•of accounts also if be loses, by efflux of time, bis right of supervisiM 
over the management of the temple ® Similarly, where a right w 
certain annual payments is attached to an office, the loss of the right 
•to the office will also involve the loss of the right to the annual 
payments ^ 

3 Suit for recovery of arrears of payments periodically 
due — Where the plaintiff is entitled to certain annual or other 
periodical payments and the suit is for the recovery of arrears of sue 
payments there is a conflict of decisions as to whether this Arcic^^ 


on the revenue collections of certain villages every year bub the 
Government refuses to pay him such percentage and contends that 
be is only entitled to a jixed annual payment, a suit for a declaration 
by the plaintiff that he is entitled to a percentage of the revenue 
collections every year will be one within this Article ^ 


3 (1893) 
(1903) 

4 (1833) 

5 (191' 
(1938) 


0 (1917) 
•7 (1939) 


Note 2 

AIR 1931 P C 108 (112) 148 Ind Caa 706 58 Bom 306 61 
190 IP 0} Sfry £</ StaU v Paxoshram iladhairao [Qoancm‘^s 
AIR 1932 Bom 819 ) 

AIR 1937 Mad 303 (307) 173 Ind Cas SOT ChaKrapant Bao 
T tnfsaladr* Apya Rao (7 ilad 311 Followed } 

IG Mad 291 (295) 3 Mad L Jout 98 Balakrtihna v Secy of SlaU 
2C Mad 291 (313 314) 13 Mad L Jour 27 RajHawawn v . 
dammaX (The expKsaion toestabliab la used aa the cone 
to set asjde ) . 

1883 Pun Re No 106 page 331 Durgat Bhonatu (Graamg nght I 
AIR 1917 Mad 407 (408) 85 I G C4G Sxddahnga v Bsmachanir 
AIR 19JS Mad 47 (50) Krtshniali v Lodd Govind Doss 
[See (1935) A I R 1935 Mad 377 (378) 157 Ind Caa 569 
Y li II Pena Karuppan (Landlord not suing 
witbin 12 years after temiination of lease— Ri6“t w ^ 
arrears of rent also 18 barred )) - 

A I R 1917 Mad 407 (403) 351 C G46 Stddaimja v 
A I R 1938 Mad 47 (50) AnsInialtV Lodd Gotmd Doss (26J« 
Followed AIR 1920 Mad 447 ExpUlned ) 
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applies to such a suit The now gcncrall) adopted is that such a 
suit IS not a suit to establish a periodically recurring right but one to 
enforce such right and that tberoforo this Article will not apply to 
such a suit ^ But it has been held bj tho ^ladras High Court’ and 
the Judicial Commissioners Court of Hagput* that such a suit also 
will come within the scope of this Article It is submitted that this 
view IS not correct But oven according to the Madras High Court,* 
if the suit 13 not against the person liable to make the payment in 
the first instance but against a ponton who has received the payment, 
this Article will not apply, tho reason being that in tho latter case 
the suit will be one for money had and received and will come under 
Article 62 supra Similarly, a suit for reco\ory of rent® or wages® 
will not be governed by this Article as there are special Articles 
applicable to such cases 


Note 3 

1 (1937) A I B 1937 All S7 (60) ICC Ind Cas 823 I L R (1937) All 140 

Htdayat TJllah v Gokul Chand (AIR 1914 Mad 377 (FB) Dissected 
from ) 

(1912) 14 lod Cas SOo (505) 34 All 246 Lachminaratn v Turab Unmssa 
(1931) AIR 1931 Bom 169 (190) 53 Bom 193 131 lod Cas 465, Janardhan 
rnmtafc v Ihnkar llari 

(2917) A I B 1917 Bom 10 (11) 42 Bom 277 U Ini Cas 651, IIuchrM 
Timmajsv Bhitnarao Gurureio 
<1897) 23 Bom 669 (671) Chamanlal^ Dapubha* 

(1929) AIR 1929 Lab 873 (678) 11 Lab 99 131 led Cas 423, Parshoiam 
Singh V Baltoant Singh, 

<1921) AIR 1921 Lab 131 (123) C4 Ind Cas 892 2 Lab 243 C^iaran^il 
V Amir Alt 

<190C] 1900 Pun Re 63 p 306 1907 Pun L R No 69 Bosi Muftam 
mad T Boban Singh 

(1919) AIR 1919 Oudh 64 (65) 22 Oudb Cas 345 51 Ind Cas 540 Jagdto 
V Afathura Prasad 

<1930) AIR 1936 Fat 158 (159) ICl Ind Cas 478 Baba Pamgi Das y 
Zlahamaya Prasad 

(1934) AIR 1934 Fat 44 (44 45] 154 Ind Cas 1018 Padhvm Lai v Tri5ent 

(1920) AIR 1926 Fat 205 (207) 5 Pat 249 94 Ind Cas B26 Baidyanath 
JiUT narduUDieari 

[But see (1910) 5 Ind Cas 869 (6~0) 31 Bom 319 Salchoram Zfori y 

S'bi.''Jbs Ssrarv^ ) 

2 (1914) AIR 1914 Mad 377 (879) 39 Mad 91C 23 Ind Cas 806 (F B) Vana 

VxKrama Zamcrin y Aekuta Venon 
(1938) AIR 1933 Mad 47 (50) ErtrtniaA v Lodd Goixnd Doss 
(1936) AIR 1936 Mad 704 (706) l&l Ind Cas 791 Chinnathambiar y 
Rama Iyer 

(1837) 10 Mad 115 (117) AlubiT Aun5«5t 

(1920) AIR 1920 Mad 417 (447) 53 Ind Cas 788 Ghvlam Goxise y Jannxa 
(1936) 1936 Mad W N 15C (15G) Srinirosa Upadkyayar Padmakhe Ilengsu 
8 (1928) 109 Ind Cas 85 (60) (Nag) AaxarAIty Ala^i 

4 (1933) A 1 R 1933 Mad 47 (51) ATrtsAniaA y Lodd Gavxnd Doss 

ISee also (1910) 6 Ind Cas 869 (STO) 34 Bom 349 CalAaram Ifari y 
Laxmi Prta Tirtha Sxramx ] 

5 (1935) AIR 1935 Mad CS2 (CS4) 159 Ind Cas 223 Chathanni P^ayiran y 

Aaraven Ayyar 

C (1936) AIR 1936 5tad 149 (150) ICl Ind Cas ITS Siroram Jrn Sha y 
Aa^apfat/o 


Article 131 
Note 3 
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Article 181 
Notes 
8—4 


"Where a suit is brought both for the declaration of a nght to 
certarn periodical paynoants ^ell as for recovery of arrears of socb 
payments, this Article will only apply to the former relief and cot 
to the latter relief ’ 

Where the defendant denies the plaintiff’s right to the payments 
claimed, the plaintiff will not fee entitled to a decree for arrears of 
payments unless ho establishes his right to such payments Hence 
in such cases, if the suit for the cstabhshnent of the plaintiff s right 
IS time barred under this Article, bis claim for the arrears aUo wdl 
be time barred The plaintiff cannot evade the operation of this 
Article by framing his suit merely as one for the recoveri of arrears 
in such cases ® But this principle will not apply where the plaintiff 
has already obtained a decree against the defendant establishing hJs 
right and. such decree is m force ® 


4 Sait against co sharer or rival claimant of right has 
generally bean held that where the suit is for the establishment of 
a right to periodical payments, this Article applies whether the 
defendant is the person originally hable to pav or is a co sharer 
who has received payment from that person * __ 


7 (1900) 1906 Pun Re No 63 p 806 1007 Pan L R No S9 1006 Pun ff R 

Nc 12C, Dost Uuhammad Zhan 7 Sohan StngH , 

(1937) A 1 B 1937 All 5T (60) 166 lad Cas S23 1 L R (1837) All 140 Hma 
yal rri> t - 

(1991) A I 

I’m uxiK V iHnkar Uon . , 

8 (1937) AIR 1937 All 67 (60 61) 166 led Cas 823, Ht^ayal UlJah v Q9'»ii 

Cha»d 


X Dfvji 


Saxysd ud-dm v Aiodh 


{ 

9 (loaui ^ 

(1885) ‘ 

(1801) 

(1917) i 

Dehart Stngh , ,of 

(But se« (1807) 11 Bom 222 (234) Shtvtam Dtnl or v SecreWry ^ 
State (Decree for arrears for a partlcaUr year ta'S ^ 
the pUmiiQ s right to them >u that year )) 

Note 4 

1 (1910) 5 lad Cas 669 (870) St Bom 319 SaWiaram Hart v Xiormi f 
'Vtrtha GtoAntl 

(1801) l5 Bom 1S5 (137, lid) Baojt v Bala ^ ^ 

i\Uf 

snc» 

* <el« 
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But in tho undermentioned case* it wag held b> the JIadrag 
High Court that a suit against a person (or declaration that the 
'plaintiff IS entitled to receive certain annual jiayments direct from 
tho Government (from whom such payments were hoing received) 
and not through tho defendant was governed by Article 120 and not 
by this Article But no reasons are given (or the decision 

In the undermentioned case* it was held by the Privy Council 
that a suit for declaration of title to maltkana allowance against a 
rjial cJaimant was governed by Article 120 

B. “Periodically recnrrlni right.*’— The Article applies onl> 
-where the plaintiff claims a nght against tho defendant Hence, 
where the plaintiff only seeks to establish that he is not liable in 
vespect of a certain periodical right claimed by the defendant against 
him this Article does not apply ** Thus a suit for a declaration that 
the plaintiff is not liable to pay water cess to the Government is not 
■within this Article ^ On the same principle, a suit for a declaration 
that tho plaintiff is only liable to pay a certain sum periodically to 
the defendant and not the higher sum claimed bj the defendant is 
■not governed b> this Article * 

Further, tho right must be a recurring nght * If the right claimed 
accrues once and for ail the Article does not apply Hence a suit to 
establish tho plaintiff s right under a certain lease to hold land as a 
permanent tenant at a fixed annual rent, does not come within this 
Article as in such a case the nght of the plaintiff accrues once and 
(or all when tho lease comes into force and does not recur * 

' alto (1887) 9 All 213 (2IC 217) 1637 All W H 22 11 Ind Jur 

19-2 Sdhttunnwsa v Ilafita Bi6« {Doubted if the statute 
applied at all to the case, but if it did apply tbo twelve years 
period under this Article or Article 121 applied )) 
a (1303) 13 Mad L Jout 2G7 (2G8) Snntiasa Bamanujacharxar Sa66a 
chariar 

3 (1929) A I B 1929 P C 16G (109) 51 All 439 117 lud Gas 493 50 Ind App 
267 (PC) Jif JagqoBat-v VtasataLal 
Note 5 

Ha (1599) 1 Com L B 373 (378) Khanderao\ Bamjt 

J (3£1J4)A IB J9J4Mad534(S35) 37 Mad 322 18 Ind Cas 77D 5«w/nri; 
of Staley Jana\tTamavy<i 

{See also (1910) A I B 191G Mad 934 (981) 3l lad Cas 2C7, Sw56anna 
y Secretary of State} 

■2 (1909)8 Ind Cas 747 (748) 83 Mad 171 Achamma v Jiarayanasaumy 
Uatdu 


(1878) 4 Cal CSS (CSS) Eshan Chunker Boy y ITonmo^int Dasn 
(1923) AIR 1923 Cal 892 (394) '‘2 Ind Cas 329 At bar Sarear y Bamesh 
ChanAra 

4 (1699) I Bom L R 373 (376) ^^ardfrao t Bamj* 


Article 131 
Notes 
4—8 
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Aptick 131 
Hole 8 


In the undermentioned cage,® the Madras High Court observed 
as follows 

“The mere fact that sums of money are paid periodically 
does nob make the r^ht one that periodically recurs The right- 
is always there, but it is only exercised at such times as the sums 
fall due To put an illustration, it seems to us it would be ]U3t as 
reasonable to say that an ofiBcial entitled to a salary of so many 
rupees a month can call that a periodically recurring right We 
do not agree with that contention at all We think the distinc- 
tion 13 plain In the one case the right is always vested m one 
person to receive periodical payments in the other the right 
which at one time is vested in one person, at another time 
passes away to somebody else, which, of course, 13 a periodically 
recurring right in the true sense of the term ’’ 

It IS submitted that the test suggested by the Madras High 
Court in the above case is not correct and that a right can be a 
periodically recurring right, altbougb it is not vested in two different 
persons at different periods of time 

For instances of periodically recurring rights within the meacmg 
of this Article, sec the undermentioned cases ® 

5 (1920) ri/ut 


6 (1934) A I B 1934 P 0 108 (112) 61 Ind App^lSO 


1 800 143 lof* 

*1, . A /iToa 

the 


(1904) 

(1933) A I B 1933 Pat 695 (69C, C97) 150 Ind Cas 212 Naga Manjni v 

Smt Mahatam (Do ) 

(1915) A I E 1915 All 67 (67) 28 Ind Cas 600 Mohammad Hussain r 
Mohammadi Bibt (Do ) 

(1918) AIR 1918 Cal 740 (741) S9 Ind Cas S22, Surja JMtia Sarma 
Ehadahta Eoch (Do ) - 

(1926) AIR 1926 Cal 889 (885) 95 Ind Cas 622, Devendra Narayan 
Jhumur Pramantk (Do ) p- loa 

(1914) AIR 1914 Cal 29 (32) 20 Ind Caa 910, Sarhamdut Mtss\r v 

Sahay (Do ) r- A 

(igi6)AlR 1910 Bom 143 (144) 41 Bom 159 39 Ind Cas 64 oan»^ 

7t?uij/al V Sildbat Narayan (The payment of dhara y®,,. » 
ot cuatomaty rent to inamdar is a recurring right wifnm Arc 
(1935) A IB 1935 Cal 744 (746) 1601ndCasl21 Diwirwth far 
Nandan Das (Gostomary right to remission of rent Is a pc 
recurring right ) 

(1914) A 1 B 1914 Cal S3 (34) 21 lod Cas 179, Hem Chandra Choirm 
V Atul Chandra Chdkrawrlx (Right to recover dailwran 
(1694) 10 Cal 697 (703) Oof* Hath Chobey v Shugteal Pershad (B g“ 

maltlcorta is a pcrodically recurring right ) ^ recover 

(1875) . trcught 

fears from 
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6. Right to tarn of worship. — A palla or right to worship an 
idol in turn is a periodically recurring right withm the meaning 
of this Article^ But an exclusuo and perpetual right of worship 
19 not a recurring right * 

7. Sait for enhancement of rent, etc — A suit for the 
establishment of the plaintiff s right to an enhancement of the 
payments which he is entitled to receive periodically from the 
defendant is a suit to establish a periodically recurring right within 
the meaning of this Article ^ 


(1689) 1889 Pun R« Ko 154 p 613 Uahna v Ikhlat Kka* (Bight to levy 
talukdari dues from the defendant ) 

(1683) 1833 Pun Re No lOG page 331 Dvrga v Bhonatu (The right to graze 
cattle in certain forests is penodicallj- recntring right (assumed) ) 
(1938) AIR 1938 Mad 47 (50) Kftihntah v Lodd Govxnda Doss (Here 
ditary right to receive a small fraction of the zamindan a meharam 
in each village is periodically recurring right ) 

(1930) A 1 R 1936 Mad 701 (705) 164 IndCas794 Panduschtnna Thambxar 
T Rama Iyer (Claim to get a mantbam or an annual allowance from 
and out of the revenue collections of a village is a periodically recur 
nog right ) 

(1914) AIR 1914 Mad 377 (377) 88 Mad 916 23 Ind Cas 006 (F B)» 

dfannttArama Zamonn Raja Atargal of Caltcul v Aehutha Menon 
(Bight to adma allowance is periodically recurring right ) 

(1900) 10 Mad L Jour 114 (115) Teerabhadra Taraprasada Row v Vellank* 
Venkatadn (Holder of hereditary office of Aomom— Suit by to estab* 
lieh right to annual payment as ru$um is within this Article ) 

(1926) 109 lod Cat 85 (86) (Nag) Nazar Ah v Akajt (Right to receive 
lawajama or deshmuKht allowance is periodically recurring right ) 
(1919) AIR 1919 Oudh 64 (84) 22 Oudb Cas 345 54 Ind Cat 640 Jagdto 
T Mathura Prasad (Bight to a share id offerings oi a temple is petio 
dieally recurring right ) 

(1900) 3 Oudh Cas 351 (857) ShahhCheds v DeputyCommissxoner BakraUh 
(Declaration of plaintiff a right to a moiety of offerings made at shrine 
of Muhammadan saint is within this Article) 

(See (1914) A I B 1914 Low Bur 241 (243) 8 Low Bur Rul 64 24 
Ind Cas 911 Secy of Stale Ma Dwe (Covenant for renewal 
in lease on same terms i e to contain tame covenant — Such 
covenants will not include the covenant for renewal itself )) 

Note 6 

1 (1882) 8 Cal 607 (809) 10 Cal L B 439 Gopeehishen Gossamy y Thakoordoss 

Oossamy 

(1684) 4 Cal CSS (685) Eslntn Cl under Roy v J/onmoAtn* Dam 

(But see(1871) 15 Suth \\ R29(30) 6 Bcng L R 352 Gaur Vohan 
CfcotrdfiMry v Madan Mohan Chowdhury (R ght to turn of 
worship of idol is not reenmog right )] 

2 (1634) 4 Cal C83 (CSS) Eshan Chunder Roy v VonmoMns Dam 

Note 7 

1 (1916) AIR 1916 Pat 120 (121) 39 Ind Cas 65 2 Pat L Jour 1‘’4 Brij 
Behan Singh y Shea Sankar Jha (Claim to enhanced rent ) 

(1897) 21 Bom 394 (3''C) GopalRaoy Mahodeta Itao (Do) 

(1902)6 Cal ^ N SCO (8G2) Jotindra Mohan Tagore v Chandra ^af^ 
Safui (Do ) 

(1900) 10 Mad L Jour 114 (115) rterabadra Taraprasada Row v rcIJanX, 
Ycnlafadn (Claim to annual parment payable to holder of hereditary 
office as rujum at enhanced rate U within this Article ) 


Article dSl 
Notes 
6—7 
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JicticU i3t 
Notes 
8-^9 


9. Starting point of limitation. — Limitation begins to run 
under this Article from the time when the plaintiff is first refused 
the enjoyment of bis ngbt * In order to constitute a refusal within 
the meaning of thia Article, there must be a definite demand and 
refusal The mere fact that the plaintiff has not exercised his right 
IS not enough * 


(1924) AIR 1024 Pat 193 (19C) 72 Ind Cas 781 Skeopratap Ditbey v Shto 
gutarn Lat (A salt lot cahacccoieat brought mote than sis yeit* 
after the date of the final publication of the Record of R ghts lU 
rvhich the defendants are entered a* raiyats at fi«d rates » not 
barred by limitation as a«cb Record of Rights does not create or 
extinguish any rights Article 120 does not apply but Article 131 


8. Kigfit to maintenance. — A right of maintenance cannot 
be strictly called a periodically recurring right Such a right js a 
consfanf right which accrues upon the happening of a certain 
event and continues till the happening of <=ojiie other event which 
determines it * 


y Bawji 

od 035 851 Shrt Bala affl^oroj r 


CSe< (1918) AIR 1018 Cal 740 (741) 39 lud Cas 522 S«rja Dada ’ 
Bkadahxo. Koch (Where howerer before clainUD? enhance 
ment of rent a permanent tenure under which the defenaaot 
claims to hold the laud has to be set aside U 
(But tee (1910) 6 Ind Oas U5 (llC) (Cal) ilokammad ITehdx Sassait 
Ehan v Phut Suar JUahton (Suit for deelaration that «ot 
payable by defendant to plaiutig was at a higher rate than thit 
entered in the Record of Rights is governed by Article 120 ana 
cause of action arises at the time of the entry m the Reeota Pi 
Eights )I 

Note B 

1 Sec (1921) A I R 1921 Lah 121 (123) 2 Lah 243 64 Ind Cas 892 Olaranpl 
Singh f Amir Ah Khan 

(1864)2 Mad HCR3G (37) f enhopadhyaya r Kaian ffengwsu 

Note 9 


1 (1899) 9 Mad L lour 67 (59) RamainDami Axyar v Kantkayyan 
•2 (1920) AIR 192C Cal 863 (835) 95 Ind Cas 622 neiendra iVirrajas 
Jhitmur PramOntii 


(1891) 15 Ronv l35 (198 143) jRaoy* v Bala 
(1882) 1882 Run Ro Ra 14C page 448 JCamman v Budh Singh 
(1926) AIR 192S Botn 345 (31G) 95 Tnd Oas 851 Shn Pala SfaharOj r 
Salharom VenItaUsh ^ «... 

(1921) A I B 1921BotnI7S (17C) 45 Bom C3S 60 lad Cas 892 !)«>«'»» 
Pndappav Stoamrao Bhrtntvas 

(1916) AIR 1916 Bom U3 (144) »8 lad Cas 54 41 Bom 159 Canesa 

Tinu/o^v SiMbas Harajmn , , 

(1899) ' 


V Jits idra 
t fctnhs OD 
In g'-Dcrol ; 


11 nr Pm 
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lUustratton 

A was entitled to receive from tho Government 1 rupee annas 
per cent of the 5 earlj revenue collections in certain villages 
The Government, however, without authority substituted in 
18S9 a h^ced allowance to bo paid to A, ond was paying it to A 
In 1900, A applied to the Government that he should be given 
1 rupee 5i annas per cent of tho yearly assessment and not tho 
fixed allowance The Govornmont refused tho application in 
1913 and A sued the Government m 1923 for a declaration of 
his right to receive the allowance on the percentage basis 


(1926) A I B 1926 Cal SS2 (S54) SI Ind Gas 411 Jlanchar Dai ^fahan^a v 
Brojendra Lai Daz 

(1915) AIR 1915 Cal 550 (552) 26 Ind Cas 939 Narendra Chandra v 
Kalinx Sundan 

(1914) AIR 1914 Cal 32 (34) 21 Ind Cas 179 Htm Chandra v Alul 

Chandra 

(1902) 6 Cal W N 860 (362) Jotmdra Mohan Tagore v Chandra Nalh 
Sa/ut 

(1874)21 Suth WR88(89) Syed Shah AUh Ahmud Nehal Stngh 
(1911) AIR 1914 Lah 242 (244) 23 Ind Cas 445, Ktryaram t Jaychand. 
(1901) 1901 Pan Be Ko 108 page 831, V4 Ztnal v Murtata Khan 
(1889) 1889 PuQ Be Ho 154 page 514 Oahana v Ikhlas Khan 
(1683) 1833 Pua Re Ho 100 page 331 I>urga v Bhonatu 
(1023) AIR 1923 Lah 122 (123) C9 lod Cas C Ltkhu Bam v Mohammad 
Bamtan 

(1918) AIR 1918 ilad 1 (2) 41 Mad 374 44 Ind Cas 609 (F B) Kumar 
appa Btddi ▼ Manaxala Goundan (Refnsal bj Government to 
recognize custom andee vebich the miraMar clatmM soeb dues from 
the delendaat (not Government) does not necessarily show that the 
defendant mast have refused ) 

(1910) 5 Ind Cas CIS (017) (Mad) Bangarayya Garu v Jagannatha Baju 
Qaru 

(1864) 7 Mad 341 (343) 6 Ind Jar 168 Ramnad Zemindar v Doraumt 
(The denial by the defendant mast have been made in answer to a 
demand by or an behalf of the plaintiO ) 

(1900) 29 Slad 42 (48) 16 Mad L Jour 35 Lahihminarayan v Venlafa 
Haranmha Naidu (Hon collection docs not necessarily imply that 
it is in consequence of denial of plaintiQ e right ) 

(1904) 14 Mad L Jour 477 (479) Jagannatha Pandiajiar v Jluflita Piffat 
(1923) 109 Ind Cas 85 (86) (Nag) Naear Ah v Aka}% 

(1900) 3 Oudh Cas 851 (357) Shexkh Chedx v Deputy Commxsnoner, 
Bahraith 

(1920) AIR 1926 Fat 340 (344) 96 Ind Cas 163 C Pat 51 Mtdnapore 

Zamindart Co Ltd v Afultalrsfct Pafrant 

[See also (1923) AIR 1923 Cal 392 (394) 72 Ind Cas 329 Akbar 
Sarear v Ramesh Chandra (Mere non payment of rent for 
12 years does not make the possession of the tenant adverse ) 
(1879) 4 Cal 661 (CG3) 3 Ind Jnr 565, Poreih Karaxn Boy v Roan 
Chunder Talukdar (Do ) 

(1937) A I R 1937 Fat 96 (98) IC7 Ind Cas 233 Rameshtrar Stngh v 
Sakhaxeat Ah (Da ) 

(1913) 18 Ind Cas 243 (243) (Mad), Sreentrosa Pantufu Garu v Jogx 
Baju (Do )) 

[But see (I8S9) 11 Bom 222 (231) Shtrrom Dtnlar v Secretary oj 
State (Total discontinuance of payment for more than twelve 
years — Right barred ) 

(IS?^) 15 Mad ICl (163) Pamchandra t Jaganmohana (Do) 

(1672) 9 Bom H C R 2C0 (204, 265), Madtala v Bhagtanta (Case 
and r 1859 Act )] 


Article 131 
Note 9 


Liia. 113 



179i TO ESTABLISH A PEBIODICALLY EECUERING EIGHT 


Lrticle 181 
Note 9 


^.Ftiole 132 


Their Lordsbipe of the Pmy Council held that the startmg 
point under this Article for the suit was the refusal by the 
Government in 1913 and that the suit was not barred.® 

Where the plaintiff is once refused the enjoyment of his right 
but the dispute is compromised and the plaintiS's right is again 
recognized, limitation under this Article will only run from the time 
when subsequently there is a refusal of enjoyment of the right * 
The word “plaintiff ’ in this Article includes the person from 
or through whom he derives his title (see Section 2 clause 8, ante) 
and hence, where the first refusal of the enjoyment of the right has 
been made when the plaintiff’s predecessor-in-title was entitled to 
the right, limitation under this Article will begin to run from such 
refusal and there will be no fresh starting point of limitation after 
the plaintiff succeeds to the right.® 

The burden of proving that more than twelve years before the 
suit there was a demand and refusal of the enjoyment of the 
plaintiff’s right, is on the defendant * 


1 32 .* To enforce payment of, 
money charged upon immoveable 
property. 

Explanation . — For the purposes 
of this Article — 

(a ) the allowance and fees res- 
pectively called mahhana and haqqs, 
(h) the value of any agricul- 
tural or other produce the right to 
receive which is secured by a charge 
upon immoveable property, and 
(c) advances secured by mort- 
gage by deposit of title deeds, 

shall be deemed to be money 
charged upon immoveable property. I 


iTwelvelWhen the 


years, 


money 
sued for 
becomes 
due. 


Act cf 1877, Article 132 


132 — To enforce payment of money 
charged upon immoveable property 

Explanation — The allowance and fees 
respectively called mahiaTta and ttaqqs 
shall, for the purpose of this clause be 
deemed to bo money charged upon jm 
moveable property 


When the mocey 
sued f 0 r becomes- 


IOYCUU1I5 I 

i (1934) AIR 1934 F 0 108 (112) ^148 Ind ^(Con 


da liota V. Vellanit 
iiandra ChowdhurV 
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Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. “To enforce payment." 

4. “Charged." 

5. Sait to enforce a charge created by decree. 

6. Sait on charge created by award. 

7. Sait to enforce vendor’s lien. 

8. Sait to enforce charge in other cases. 

9. Mortgage by a Hinda father ^ 8uit against sons 

to enforce pioas obligation. 

10. One mortgagor paying off mortgage — Sait for 

contribation against co*mortgagor. 

11. Sait against sabstituted security, 

Cfaim fbr fnterest due onder piortgage. 

15. Suit against surety for mortgagor. 

14. Sait to enforce right obtained by snbrogation. 

'15. Renewal of mortgage— Snit on renewed mortgage. 

16. Person Interested not made party to mortgage suit 

— Sabseqaent suit against hln). 

17. Suit against trespasser. 

18. Suit for personal decree. 

19. Immovable property. 

20. Explanation, clause (a). 

21. Explanation, claase (b). 

22. Explanation, clause (c). 

23. “When the money sued for becomes dae." 

24. Mortgage for a term certain ^Uh default clause 

— Starting point. 

25. Suspension or revival of cause of actloo. 

26. Failure to sue on mortgage in time Effect of. 

27. Claim by mortgagee disallowed — Sait to enforce mortgage. 

Other Topics 

Allowance oot charged on immoTablc propertj — Sait f()t it is not gOTerned bf 
this Article Sco Note 20, Pt 5 

Date filed in mortgage for pa 3 TOent— Mortgagor adjudicated rnsolTeat— No fresh 
cause of action See Note 23, Pt 9 

Act of 1871, Article 132 

IS2 —For money charged upon 5m Twelve years When the money 
moveable property sued for becomes 

ExpUinatxon — Theallowanee andfees 
called mahkana and ha'jii shall, for 
the purpose of this clause, be deemed 
to be money charged upon immoveable I 

propertv 

Act of 1659 — See Legislative changes, Kote No 1 


Article 132 
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Article 132 
Notel 


Interest as damages — Article not ap^icablo Bee Note 12 Pt 6 

Mortgage by conditional sale See Note 2 F N (7) 

Mortgaged property becoming snbmerged — No suspension of cause of action 

See Note 25 Ft 1 

Bedemption of sub-moitgage by mortgagee — No fresh cau«e of action 

See Note 23 Pt 10 

Section 2S not applicable to mortgage suits See Note 20 Pt 1 

Special or local law See Note 2 Pt 9 

Suit by Hindu widow for recovecy of money spent m discharge of husband s 
debts See Note 0 Pt 5 

Suit by Hindu widow to recover arrears of maintenance See Note 8 F N (I) 
Suit by principal against agent See Note 3 Pt 4 

Suit by subseg^nent mortgagee to enforce payment out of surplus proceed; 

See Note 11 Pts 1 2 

Suit by vendee for money paid under sale on sale being set aside See Note 8 Ft 0 
Suit for share of mortgage money received by co owner of property 

See Note 8 Pt 4 

Suit to enforce mamtenanco allowance See Note 8 Ft I 

Suit to enforce mortgage money from out of substituted security — Starting point 

See Note 11 Ft 7 

Suit to recover unpaid purchase money personally from vendee— Article act 
applicable See Note 7 Pt 3 


1. Legialative changes —There was do specific prOTisiofl 
corresponding to this m the Act of 1859 and it was held that a suit 
to enforce a mortgage was one falling under clause 12 of Section 1 
of that Act ^ Malthanas and kaqgs were, under that Act regardeo 
as interests m immovable property, a non enjoyment of which for 
a period of twelve years was held to extinguish a right thereto 
Column 1 of the corresponding Article of the Act of 1871 provi^d 
for suits ‘ for money charged upon immoveable property T s 
words to enforce payment of money charged upon immoveab b 
property were substituted in the Act of 1877 for the first coIun3h 
of Article 133 of the Act of 1871 


Article 182 — Note 1 

I (1875) 1 Oal 1C3 (1G7) 25 Suth W N 84 3 lad App 1 
222 (P O Junesuar Dass v 2Jahabee>' Singh 
(1SG8) 10 Suth W " - - - 

(1868) 9 Suth W J 


S Bar 531 3 Siitbec 

o nv rAdig 
5urifa» 


- ijj 

(ISG8) JO Suth W R S'S (379) 6 Beng L B 3S7n Ragunandan T 
Singh 

(18C7) 2 Agra 244 (244) So<mjbehart€ LoXl v Ram Naram 
(1SC9] i N ;y P H 0 B 260 (261) Afoitaft Oomrao Segum v ShooihH 
(1874) 1874 Bom PJ 81 (81) Pappoov £alu _ 

(1807) 8 Suth W B 51 (64) Jl« /ante Khanum v Mi Awaw* * 
Khanum (Lien for dower due to a Muhammadan widow ) 

’Thaiutharan 

. illa\ 

gnpa 


onda ftdiv 

2 (1915) A 1 B 1015 Cal 552 (553) 21 lod Cas 779 Af‘ 

Raijnalh JIatan (Not enyiyed for more tbnn twelve yews 
of 1871 — Claim for wolilffwa was barred ) 
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Tho Explanation as it stood originally was substituted by the 
present Explanation without tho clause (c) by Act 1 of 1927. 
Clause (c) of the Explanation was added by Act 21 of 1929 

2. Scope of the Article. — This Article applies to suits to 
enforce payment of money charged upon immovable property * Tho 
suit must be one to recover money out of the immovable properly 

(idOG) 10 Cal W N ISl (153), Jagarnath Pershad Stn^h v Kharaeh Lai 
(18G8) 9 Suth W B 102 (102), Hiranund Sahu v Ml Oteerun 
(1607) 7 Suth W E 336 (337), Mi Onenin t Baboo Mteranund Sahoo 
(1669) 12 Suth W R 498 (493) 4 Beng L B A C 29, Bhuh Singh v Ml 
Ntmu Bthu 

(1631 1832) 6 Bom 516 (559, 560) 6 Ind Jut 648 (F B), Collector of Thana 
T Hart Sita Bam 

(1872) 9 Bom H C R 99 (112), Balaanlrao v Purusholam Sxddethwar 
(1673) 10 Bom H G B 231 (290, 291) 13BengLR25i 21 Suth WR 178 
3 Sat 306 1 led App 31 (P G). Maharana Fulteihangji Jaswanl 
eangji v Deiai KnUianratji Hukamatraiji (Toda giras haq is 
immoTabla property ) 

(1873) 19 Suth W R 91 (95), Gobtnd Chunder v ihtm Chunder 
(1870) 13 Bath W R 465 (4CG), Beebee Chummunt v AH Om Eutseom 
(1869) 12 Suth \7 R 493 (493) 4 Beog L R A 0 29. ShuU Singh v Ml 
Htmu Behu 

(1669) 12 Suth W R 46 (46) S Eeng L R App 102. BhuU Stnph x MI 
Kehmei Dha 

(1868) 10 Suth W R 302 (303), Dudhrvl Bug v The Court of Wards 
(1006) 10 Cal W N ISl (153), Jagamath Perthad Singh v Aharach Lai 

[See (1874) 21 Suth W B 83 (69). Syed Shah Aleh Ahmud r Behai 
Singh ] 

also (1662 1863) 1 Bom H C R 166 (189), Bharat SingjiMansanjt 
V Hatanti^iara^a Jfantul;hra>n 1 

[See however (16GS) 2 Suth W R 162 (163) Goierument v Boop 
Xarain Singh 

(1SC6) C Suth 77 R 151 (152), Beeranund Sahoo v Ml Oeeerun (Six 
years )) 

Note 2 

1 (1931) AIR 1931 Pat 285 (291) 134 Ind Cas 609 11 Pat 112 Muhhdeo 

Swgh y Barahh Narayan Singh 

(1021) AIR 1921 Pat 403 (405) 63 lod Cas 297, /aitumdan Prashad v 

Baijf>a(7t Saran 

(1903) 1903 Pun Ee No 95 1908 Pan W R 165, Laalat Earn y IVoollen 

VtlUCo Ltd 

(1897) 1597 Pun Eo No 83, Jfl Fatlon A’wfcan v Mukammadji 
(ISSO) ISSO Pun Kc No 69, Kala Shah r Pail 


• I . ■ and 

(1921) A I E 1921 Iliad 514 (515) C6 Ind Cas 554 Eamasamt Iyengar t 
H wppuMmt Iyer (Registered contract to indemnify charging immoT 
ables ) 

(1SS5) 9 Bom 233 (235), Hart Jlahadayi » BaJambhat Baghunalh 

(1912) 15 Ind Cas S51 (632) (All). Bhagtealt Singh y Sarup Singh (Suita 
governed by Article 132 are not entitled to the benefit of Section 31 
anfc, now rep-aled ) 

(1SS7) 9 All 158 (161) 18S7 All V7 N 15, HinsidA PanJe v Bal^tnd 


Article 132 
Notes 
1-2 
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Artlols^ 132 charged and not from the defendant personally ^ (See Note 18 
Note 2 below ) 

On the introduction of Article 147 in the Act of 1877, there 
arose a conflict of decisions as to the applicability of this Article to 
suits on mortgages as distinguished from charges According to soma 
decisions this Article applied only to suits relating to charges and 
suits for Bale or foreclosure in respect of mortgages wore governed by 
Article 147 ® According to other decisions Article 147 only applied 
to cases where the mortgagee sued for sale or foreclosure m the 


(1875) 7 N W P H 0 R 223 (226), Badho Fanaday v. Ruy Kuar 
(1911) 10 Ind Cas 910 (910) (Bom), Dayaram v Laxaman (The limitation 
presenbed for a suit or application of the kind referred to in Section 
48 cf the Deccan Agnculturifits* Relief Act, 18 twelve years ) 

(1930) AIR 1930 All 630 (531) 123 Ind Cas 379, Mahomed Iskai v 
Mtinxcipal Board, Cawnpore 

[See (1887) 14 Cal 637 (691) Madho Mxsser v Sxdh Btnaxk Upadhya 
(Where a document creates neither mortgage nor a charge this 
Article IS inapplicable )] 

[See aho (1927) AIR 1927 All 417 (418) 100 Ind Cas 670 49 All 430 
Anpurna Kuntiar v Ram Padarath 
(1871) 8 Bom H C R A C 61 (63) Gokal Bha% Mulekand v Jhaitr 
Chalurbhuj I 

2 (1885) 7 All 502 (606) 12 Ind App 12 9 Ind Jur ICO 4 Bar 619 (P C) Bam 
Dm V Kalka Prasad 

/leoei 10 •.AAiiAov f- — — - ./.ijv Sitaramarata 

" r Annamma 


ubar Dayal v LachmM 

Shankar „ 

(1914) 22 Ind Cas 959 (960) (1913) 1 Upp Bar Rul ITS Nja Ta Ba v 
Bya 

(1935) A I R 1935 All 239 (240) 56 All 711 155 Ind Cas 890, SrinafAP ’ 
Panna Kunwnr 

(1883) 12 Cdl L B 165 (167) In the matter of T Agabeg 
(1881) 1881 Pun Be No 90 page 191 (199), Gahx Mai v Shera (Per Brsoa 
reth J) 

(1884) 1884 Pun Be No 55 (F B) Devx Das v Ishar Das 
(1906) 83 Cal 908 (1000) Kallar Boy v Ganga Pershad Sxngh 
(1893) 20 Cal 79 (84) 19 Ind App 234 6 Sar 241 (P C), Kaineswar Pers 
T Baj Kumart Battan Eoer 

I Sxngh , 

«6ro Begam v Pasai 


8 (1902) 

(1887) 

(1886) 

(1900) 

(1884) 

(1883) 

(1894) 

(189C) 

(1891) 


Husain ,, 

[See also (1886) 1886 Bom P 3 112 (112) Dulanbax v Sakharam 
(1886) 1880 Bom P J 169 (169) Gungabax v VenUjx ] ^ 

25 Mad 220 (243) (P B) Marayana Ayyar v YenkalaTamana <JV 
(Dissenting from 21 Mad 320 (F B) ) 

10 Mad 609 (517) 11 Ind Jut 452 Rangasamxf Mulhukumar ft 

9 Mad 218 (220) 10 Ind Jar 182, Alxba v Banv 
1900 Pun D R No 12 Jawahxr Sxngh v Chand Bour tu ou 
1890 Pan Ho No 112 fP B) ) 

6 All 551 (654 5S5 556. 559) 1884 All W N 183, Shib Lalv i 
Prasad 


1883 All W N 200 (200) Padko v Umar Darai Khan 
1894 All W N 67 (58) 16 Ml 207, Todar v Aynb Khan 
20 Bom 408 {413 416 422) (P B) Datto Dud) eshtar v 
15 Bom 183 ( 186 ) I efila/eefc SA#«» v Haram Sftflh 
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alternative and this Article would spplf lo other ca^es notwith* 
standing that the suit was based on a mortgage and not merely on a 
charge * A third view was that whate\er might be the position with 
regard to mortgages created after the coming into force of the 
Transfer of Property Act of 1832, with regard to hypothecations of 
immovable property made before the coming into force of that Act, 
it \Nas this Article that applied and not Article 147 This view was 
based on the ground that in such cases there was only a charge and 
not a mortgage as dohned by the Transfer of Property Act ® The 
decision, of the Privy Council in Posudeutt Mudaltar v Sreentuasa 
Ptllai^ has set the above conflict at rest and it is now settled law 
that this Article applies to all suits for sale or foreclosure m respect 
of mortgages as well as to suits to enforce charges and that Article 
147 13 confined to cases where the mortgagee is entitled to sue and 
sues for foreclosure or sale the altemalxte ^ 

(1890) 14 Bom 577 (579), Onhar ilarvxidi t Firm Qovardhan 

Parikotam Das 

(1899) 13 Bom 90 (90, 99) 13 In4 Jnt 181 (P B), ilohram v T't^al 
(1889) 14 Bom 877 (380), Dulakht Oanushet t . Tukaramhhat 
(1880) 10 Bom 519 (526), Khemj* Dkagtandas Gujar t . pama 


/ , - ~ ngh^ ThakurNarainSingh (Over 

• N 959 C Cal L Jour 237 (F B), 

(1098) 21 Mad 826 (332, 333, 337, 339) (P B) Pumachandra liayugaru v 
ifodhu Padki 

(1893) 8 Mad L Jouf 217 (219), Nslakanla Ratko v Gan^apanx Pon<f« 

(1890) 1890 Fun Ro No 112 p 327 (331, 333). Ham Saran Paj t M<Wa5 
(1893) G 0 P L R 04 (65), Akkarkhan ▼. Ht Faztlabi 
(1872 1892) 1872 1892 Low Bat Rul 555 (5C3, 565), Pelhaperumal Chetty v 
James L Phillips 

5 (1893) 21 Mad 139 (140) 7 Mad L Jour 815, Pertantxa Gaunden v Jfufhu 

ttra Gounden 

(1893) 21 Mad 326 (332) (P D) Itamachandra Hayugaru r ilodhu Padhi 

ll.In<lJi«4Al, Ramiasamx v Mulhukumar 

appa 

(1890) 9 Mad 218 (223) 10 lod Jar 182 Ati5a v A’anu (Per Mnthusami 
Iyer, J ) 

6 (1907) SO Mad 420 (433 434) 81 Ind App 180 4 AULJourG35 9 Bom L R 

1104 11 Cal IN N 1005 6 Cal L Jour 379 17 Mad L Jour 414 2 

Mad L Tim 333 (P C) 

• ■ . *■ • ** . "wmarBasu (The 

■ ■ • (F B) Dalaram 

, .<v» *».» .tr. c.n •(, vu 302. Shraram 

^ * ■ . Sahai T itahur 

(1924) A I R 1921 Mad 730 (737) 82 Ind Cas 399, Jaahrlla CampJxU 

T Audilruratu Aavaiu (Tfai* Article doea oot applr to Engluh 
mortgnge* ) 


Article 132 
Note 2 
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Article 132 
Notes 
2—3 


This Article will apply not fenly to a suit against the mortgagor 
but also to one against the mortgagor s representative ® 

"Where a period of limitation 19 prescribed by a special or local 
law for a suit which would otherwise fall within this Article the suit 
must be brought withm the period so fixed by the special or local law * 
In the undermentioned case/* a mortgaged property was sold 
for arrears of land revenue and purchased by a third party The 
mortgagee then sued to enforce the mortgage against the purchaser 
It was held that the suit, not having been brought within the six 
months’ period laid down by Section 59 of the Madras Revenue 
Recovery Act, was barred by limitation 

Where a single suit comprises both a claim to enforce a charge 
upon immovable property and a claim to enforce the personal covenant 
contained in the mortgage docqment, one of the claims may be barred 
hut not the other ** 


3. “To enforce payment." — These words will include suits 
for foreclosure^ and suits for sale They will not include suits for 
possession or for confirmation of possession® or for redemption 


Bayu garu v Modh» 
re the mortgagee is entitled to 


8 901, afttmapya’ 
(Transferee of the property ) 

(1924) A I B 1924 Rang 204 (206) 1 Rang 714 79 Ind Cas 760 Me Lon r 
Ua Nyo (Suit against the pro emptor of the mortgaged property J 

9 (1906) 4 Cal L Jour 553 (555) Kalt Ckaran Bkowmk v Earendra Lei Boj 

(Suit for rent wbich u a charge under Bengal Tenancy Act ) 

(1935) A I B 1035 Mad 378 (379) 160 Ind Cas 254 Eunteipal Counei 

Tnehincpoly ^ lialnam Pillat (Suit for recovery of property^ tax w 

ind T 
sTen 


10 (1687) 10 Mad 62 (63) Yellayat Vxraya ,o/pri 

11 (1885) 7 All 502 (505) 12 Ind App 12 9 Ind Jur 160 dSarClOtr'^/ 

Ram Dm ▼ Kalka Prasad 

73 ShanltarDasf ChassCa 
[S« also (19«5) A I B 1925 Oudh 92 (92 

Oudh Cas 2G9 Kuar Behart Xiol v Lala Bern Madho j 


1 (1917) air 1917 Mad 232 (233) 31 Ind Cas 475 Ramayya v 

(1932) AIR 1932 Oudh 178 (179) 139 Ind Cas 61, Ram Sarttp » 
Prasad nishi* 

(1933) AIR 1933 Ondh 81 (83) 142 Ind Gas 821, Ganga Prasad r 

™''‘ , lock S3 


2 


of possession ) 


jfirmation 
If! jltmjkert 

rcdo(npt*®c 

(go won®?} 
, y Santcal 


I 
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Article iSZ 
Notes 
8—4 


(1935) AIR 1935 Oudh 139 (140) 153 Ind Cas 608 10 Lack 531, Bam Adhar 
T Shanhar Balchsh Stngh 

(1933) AIR 1933 Lah 503 (SOI) 14 Lah 596 142 lad Cas 605, Sundar 
Das V Bell Ram (Suit for redemption by pniane mortgagee ) 

(1937) AIR 1937 Nag 205 (207) I L R 1937 Nag 367 172 Ind Cas 289, 
Ramkunaar Bai v 311 Cktltta 

(1929) AIR 1929 CaJ 609 (610) 119 Ind Cas 135 67 Cal 704 (F B). Soya- 
mail Molia t Antsuddm SJolta 

(1690) 14 Bom 113 (114) Daudbhat Rambhat t I>au((5Aa» ARiMiat 

(But see (1910) 5 led Cas 677 (876) (Cal), NiiAiram Bandopadhya r 
Sarbessur 

(1926) AIR 1926 Cal 560 (560) 91 Ind Cas 719, Ntl liladhob ilaha 
patra T Joy Oopal ifakanh 

(1025) AIR 1935 Mad 150 (150) 62 Ind Cas 864, Appayya ▼ Ten 
kataramayya 

(1925) AIR 1933 2Iad 76 (76) 61 lodCas 301. Lalsiimanan ChttUar 
V Sella iluthii Nateker ] 

8 (1038) A 1 R 1033 Oudh 61 (63) 143 Ind Cas 621, Canga Prasad t BtsAu 
nath Singh 

4 (1920) A I R 1920 Cal 648 (649) 59 Ind Cas 126, JOasarat^i CkalUrjee t 

Asil Mohan Ohose 

(1910) AIR 1016 Cal GSO (662) 43 Cal 248 80 Ind Cas 697, Madhusudan 
Sen V Rakhal Chandra Das 

(1915) AIR 1915 Cal 118 (119) 24 lad Cas 18, Troilohhyanath ifandal t 
Ahtnash Chandra Boy 

(190S) 35 Cal 298 (301) 7 Cal L Jour 279 12 Cal W N 620, Ilafeiuddxn 
Mandal v Jadu Nath Saha 

(But see (1910) 5 lad Cas 59 (60) (Cal), Jogesh Chandra t Benodelal 
Boy ] 

Note 4 

1 (1922) 67 Ind Cas 939 (940) (lAb) Abdut Samad v Municipal Committee, 
Delhi (Charge which will operate not immediately but on the 
happening of a condition also comes withm Article 132, though not 
under Transfer of Property Act, Section 100 ) 


Timo, for a suit for foreclosure, will run from the date fixed for 
payment of money in default of which foreclosure is to bo made ® 

A suit by a principal against his agent for aci^unts and to enforce 
a charge on immovable property created to secure the monies which 
might bo found duo from the agent on taking accounts will bo 
governed by this Article * 

4. “ Charged, *’ — The word “chained'' in this Article is not 
limited to a charge such as is referred to m Section 100 of the 
Transfer of Property Act,* though such a charge would also be 
governed by this Article * It is definitely settled after the decision 
of their Lordships of the Privy Council in Vasudeia MudaUar v. 
Srimiasa PtUat^ that it would include a mortgage, which is 


2 (lSS6)9Mad218(221) 10 Mad L Jonr 162, Jli6a v A’atiu 
S (1907) 80 Mad 426 (431) SlIndAppI^O 4 AU L Jenr 625 9 Bon L R 
1101 llCan\N 1005 C Cal L Jonr S79 17 Mad L Jour 444 2 
Mad LTim 333 (PC) 
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Article 132 
Notes 
4—7 


expressly excluded from the defimtion of the word “charge" m 
Section 100 

5. Suit to enforce a charge created by decree. — Where a 
decree makes a certain sum of money a charge on immovable 
property, a suit to enforce such charge is within the purview of 
this Article ^ 

6. Suit on charge created by award. — A suit to enforce a 
charge created by an award would be governed by this Article ^ 

7. Suit to enforce vendor's lien. — A suit by a vendor of 
immovable property for recovery of the unpaid purchase money by 
enforcement of the charge on the property to which he is entitled 
under Section 55 sub section 4 clause (b) of the Transfer of Property 
Act, 1882, 13 governed by this Article ' Time will run from the data 
of sale * 


Notes 


1 (1931) AIRienLah 292(293), WaramSinpAv Varanjan 

(1904) 7 Oudh Oas 108 (110, 111), Raja Mohammad AU Khan v 

tVaJir Rhan 


Note 6 

1 (1929) AIR 1923 Bom 264 (265) 111 led Cas 681, Isram Gomni 7 
Trmbak 0anpa( 

Note 7 

1 (1934) AIR 1934 All 525 (526) 148 Ind Ca-j 669 Ahmad Al» v /!»»»«« 

isyj.h 

(1929) AIR 1929 All 121 (122) 107 Ind Cas 679, Kallu v Bam Dt» (««' 
goTecoed by Article 116 ) r r » 

(1908) so Alim (174) 1908 All WN 71 S Mad I- Tim 374 SAUL*'®'" 
243, Afumrunntua v Afebar Khan , 

(1936) AIR 1936 AU 870(873) 166 1 0 908 Ram Chandrr v Ram Chafer 
(1899)21 All 454(458) 1899 All W N 170 Hor Lai T Afuhamd* 

(1924) AIR 1924 Mad 854 (854) 82 Ind Cas 481, Auth^narayana A\yar r 
Kushnaiwamt A*yar 

firtr\c-\ nn J onr t> i . C f^'-mama Ayytn 


' u Lab 380 Gulfif* 

Mai V Mophi Mol , , n.~ 

(1933) A I R 1933 Ondh 33 (34) 141 Ind Gas 468 8 185 ^ , 

V Indroyil (It u Immatcnal whether vendor has paid his 
[See (1916) AIR 1916 Oudh 143 (144) 83 Ind Cas 627, 


(1921) A I R 1921 AU74 (75) 63 Ind Cas 495 43 All 544 

Ahmad Shan T Iforir Ahmad Shan ] 

[But *ce (1000) 24 Mad 233 (236) Avwlhalav Dayumma] 

2. (1936) AIR 1936 All 870(878) 1661 C 903 Ram Chander v Ram Cl a 
(1924) A I B 1924 Mad 854 (854) 82 Ind Cas 401. oI 

Kr%thnasicamt Ijftr (And not from the date to which pay 
purchase money is postponed ) 

(See however (1894) IS Bom 48(50), Firchand Lalchaudt K / 
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A claim to recover unpaid purchase money personally from the 
vendee does not, of course, fall under this Article, but would be 
governed by Article 111, ante * 

8. Suit to enforce charge in other cases. — This Article will 
apply to suits to enforce a maintenance allowance charged on 
immovable property,' or to enforce a payment of money charged 
by a document on immovable property,* or to recover kattubadt 
which IS a rent-charge 

As to whether a co-sharer who pays ofif the revenue due to 
Government in order to save the estate has a charge on the estate 
for the amount in excess of his share, see Note 7 to Article 99, ante 
In the following cases it was hold that the suit was not one for 
the enforcement of a charge within the meaning of this Article — 

1, Suit for money spent by a trustee out of his own pocket 
for the purposes of the trust * 

2 Suit for a share of mortgage money received by a co-owner 
of property who has mortgaged the same and received the 
mortgage money * 

S (1898) 22 Bom Si6 (8t9), ChunnJill T BatJetht. 

Note 8 

1 (1883) 9 Cal 91S (051) 10 lad App 13 Cal LB 330 4 Sar 442 Tied 

Jur443 R A J 72 (P C). Aftmad Hosum v ud dm 

Shan 

(1936) AIR 1036 tfad 573 (574) 163 Ind Cas 190. Baranana Tirumampu 
T. Yalta Govinda 

[See also (1934) AIR 1931 Pat 99 (102) 149 Ind Cas 738 12 Pat 
869, Sarattcah Ruer v Bahur%a Sheoralan Xver (A Hinda 
widotr's maintenance U not a charge on her hnsbaod’t pro- 
perties and a suit to recover arrears o! aaioteoance is not 
governed by Article 132 )] 

2 (1931) AIR 1034 P C 119 (122, 123)i 151 Ind Cas 59G (P C], Baraboni Coal 

Concern Lid v Deba Frasanna SIvkherjee 
(1888) 15 Cal CG (60) 14 Ind App 137 5 Sar 78 11 Ind Jar 432 (P C), 
Girtsh Chunder Mailt v Anundo Mot/t Debt (Will ) 

(1034) AIR 1034 Mad 1 (7) 119 Ind Cas 379 57 Mad 218, Hama Rayanim- 
par T YrnlraMItn; 7 am Xapantm Bahadur (Money charged under 
bwera^ »' 

(1919) AIR 1919 Mad 432 (434) 49 lod Cas 537 42 Mad 802, Krtshna 

Chetltor V Yenfcataciiafa Chelltar (Security bond executed by guar- 
dian — Suit to recover out of the properties given as secunty money 
due by guardian is within the Article ) 

(1924) 4G I^Iad L Jour 55 (56) (NRC) (Do — Time in such a case runs from 
the date of the ward attaining majonty ) 

2a(1696) 19 Mad 103 (103) (Note) 5 Mad L Jour 142, Venkatarama Doss r. 
Maharajah of Vtsianagaram 

8 (191G) AIR 1916 Mad 67 (69, C2) 23 Ind Caa 290 33 Mad 2C0, Kahba 
MavuUnjoT Saran Dm Satla 

■ •■•I , * • trusiee, this Article 

• I 111 I • lajtsvar Prasad r. 

4 ( 1913 ) 22 Ind Cas «59 (■'CO) (1915) 1 Upp Par Rul 178. A'pa Fa Bute v -Ypa 
Bj/a 


Article 132 
Notes 
7—8 
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Article 132 
Kotes 
8—10 


3 Suit by a Hindu widow for recovery of money which she 
expended in discharge of her husband's debt ® 

4 Suit by vendee of property for recovery of monies paid by 
him as per directions m the sale deed on such sale deed being 
set aside * 

See also the undermentioned cases ^ 


9. Mortgage fay a Hindu father Suit against sons to 
enforce pious obligation. — Where a Hindu father executes a 
mortgage m favour of a third person, a suit by such third person to 
enforce a mortgage, whether against the father or against the sons 
on whom such mortgage is binding, is governed by this Article^ 
Where the mortgage is not binding as such on the sons, but they 
are liable to pay the debts by reason of their pious obligation to pay 
their father s debt under the Hindu law, a suit to recover such 
debt in enforcement of such pious obligation would be governed by 
Article 120 and not by this Article See Note 49 to Article 120 and 
the undermentioned cases ^ 

10. One mortgagor paying off mortgage — Suit for contri* 
bution against co mortgagor. — Section 95 of the Transfer of 
Property Act 1882, as it stood before the Amending Act 20 of 
1929, ran as follows — 

"Where one of several mortgagors redeems the mortgaged 
property and obtains possession thereof, be has a charge on the 
share of each of the other co mortgagors m the property for h** 
proportion of the expenses properly incurred m so redeeming 
and obtaining possession 

In Ahmad Walt Khan v Sbamsh ul Jahan Begam ^ it was 
held by their Lordships of the Privy Council that the Section 

5 U928) AIR 1928 Mad 820 (823) 110 Ind OiS 613 61 Mad 815 MutJiu 

swatnt Eavundan v Ponnayya Kavundan 

6 11923) AIR 1923 Mad 392 (396) 74 Ind Gas 416, Gopftia lyeiijar v Slum 

wochi Bedduir , 

7 11912) 17 Ind Gas 351 (352) (Gal), Lachm\ Naraxn v DhaniAdhan troika. 

AIR 1921 Bom miiaal 4SBQm 597 CO Ind Gas 903 Chhoi^M 

Earsandas t Vishnu Ganesh 

Note 9 r, c„ak 

1 (1007) 29 AU 644 (553) 1907 All W N 159 4 All L Jour 424 mm om 

Sohha Ram 

da Das Mdra 
’ath Tnitdy 


DuH Tetany hukun Singh 

2 (1916) AIR 1916 Pat 203 (204) 37 Ind Gas 184 1 Pat L Jour 49T, Jtet' 
Pratad y Fratap Vdat Nalh _ , _ , 

(1908) 7 Cal L Joutm (196) Dhagwat U Chaudhuryy SubaLal JM 
(19lG)AIRigiGCal279(282) 42 OaU068 29 Ind Gas 629 (F li; y 
Prosad y Ehvp Naratn 

NotelO ,«n,wTIC 2 G 

1 (1906) 23 All 482 (487) S3 Ind App 81 3 AH L Jour SCO lO CiJ w ^ ^ 

3 Cal L Joor 481 1 Mad L Tim 143 B Bom L R 397 13 Mao « 
Jour 2C9 8 Bar 918 (P G) 
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Tvas not limited in its operation to mortgages tinder tvhich possession 
passed, but applied also to other mortgages A suit to enforce the 
charge given by the Section was hold governed by this Article 
But there was a difference of opinion on the question as to the 
starting point of limitation for a salt to enforce such a charge The 
general trend of opinion was that time began to run from the date 
of fiayment or redemption of the mortgage and not from the date 
when money became due under the mortgage * In the undermen- 
tioned case* it was held that time ran from the date when the 
mortgage fell due and not from the date of redemption thereof 
Tho present Section 95 of the Transfer of Property Act now makes 
it clear that the right of the redeeming mortgagor is only that 
of a subrogee to the rights of tbe mortgagee and that a suit for 
enforcement of such right of subrogation must be brought within 
a period of twelve years from tbe date when the mortgage fell due 
and not from the data of redemption * 


la(:934) AIR 1934 Pat G12 (GI4) 13 Pat 356 155 Ind Cas 756, Birendra 
Keihn Prosad ▼ Saraitcalt Etur 

(1918) AIR 1918 Pat 322 (323) 40 Ind Cas 479 ill Eira Ever v Palku 
Singh 

(1982) AIR 1932 All 250 (251) 137 Ind Cas 86, ColUctfir ef Farrulihabad 
▼ Wishers Mohan 

(1928) AIR 1028 All 241 (245) 109 Ind Cas 38 50 AU 6C9, Axxt Ahmad 
Khan v Lai 

(1904) 26 AU 227 (233) 1904 All W N 8, Bhaguan Das v Ear Dei 

(1936) AIR 1936 Mad 600 (502) 162 Ind Cas 828, SrtramuJu v Bama 
krtshnayya 

(1004) 1 All L Joor 276 (278), Sagar ilol v Jankt Das 

(190C) 23 All 743 (746) 1906 AU W N 216, Ta^b Ah Xhan v Etshun Lai 
■ * ' Bamdai (Plaintifl 

T Earam Eusain 

S (1925) AIR 1925 Ondb CIS (014) 92 Ind Cas 559, Jahan Began v Uunns 
ZliTsa 

(1934) AIR 1934 Pat 612 (614) 13 Pat 356 155 Ind Cas 766, Birmdra 

Keshri Prasad v Sarasvah Ever 

(1930) AIR 1930 Oudh 260 (261, 2CI) 125 Ind Cas 402 6 Lock 727 

Sluhammad iltan Y Blarat Singh 

(1932) AIR 1932 All 250 (251) 157 Ind Cas 80, CoKwtor of Ferukhalad y 
E iskore Mohan 

(1936) AIR 1936 Mad 600 (502) 162 lod Cas 828, Snramulu v Bama 

krishnayya 

(1935) AIR 1935 Oudh 215 (250) 154 Ind Css 207 10 Luck 690 Nisar 

Ahamad Khan y ilantvr Ahmad Khan 

(1923) AIR 1923 All 241 (245) 109 Ind Cas 38 50 AU 569, Am Ahmad 

Khan Y Chole Lai 

(1931) AIR 1931 Cal 251 (256) 63 Cal 1167 130 Ind Cas 6»9 (F B) Umar 
Alt Y Asmat Ah 

[S/« (1927) AIR 1927 Oudh 552 (553) 2 Luck CSC 105 lud Cas 302 
BameshicarY lit Skeorant (VIR ItT^S Oudh C13 Followed)) 
8 (19^1) AIR 1921 Cal ICG (169) 57 Ind Cas 6C9 Baj Kvman Debt y 
M vkvnda Lai Bandojadhvaya (Oretroled in A I R 1931 Cal 251 
(F B)) 

4 (1931) AIR 1931 Cal 251 ("52) 59 Cal 1167 180 lod Cai SsO (F B). Umar 
Alt T 4rmat Ah 
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11. Suit against substituted security, —Where the mortgaged 
property is converted into another form or is transferred under 
circumstances in xvbich tha mortgagee ^ill nob be entitled to proceed 
against the mortgaged property, he will be entitled to proceed against 
the property into which the mortgaged property has been converted 
or against the proceeds received by the transfer, in the same way 
as he could have proceeded against the mortgaged property This 
principle is recognized in Section 73 of the Transfer of Property Act 
which runs as follows — 


“(l) Where the mortgi^ed property or any part thereof or any 
interest therein is sold owing to failure to pay arrears of revenue 
or other charges of a public nature or rent duo m respect of snob, 
property, and such faitnre did not anso from any default of the 
mortgagee, the mortgagee shall be entitled to claim payment of 
the mortgage money lO whole or in part, out of any surplus of 
the sale proceeds remaining after payment of the arrears and 
of all charges and deductions directed by law 
**(2) Where the mortgaged property or any part thereof or 
any interest therein is acquired under the Land Acquisition 
Act, 1894, or any other enactment for the time being m 
force providing for the compulsory acquisition of immovable 
property, the mor^agee shall be entitled to claim payment of 
the mortgage money, m whole or in part, out of the amount 
due to the mortgagor as compensation 
"(3) Such claims shall prevail against all other claims except 
those of prior encumbrancers, and may be enforced notwith 
standing that the principal money on the mortgage has not 
become due ' 

The Section deals only with two cates of substituted security, 
viz , where the mortgaged property is sold for arrears of pub w 
demand or is acquired under the Land Acquisition Act pu 
the principle is of general application and applies to all 
substituted security Where certain mortgaged property was sola la 
execution of a mortgage decree and there was a surplus of the sa e 
proceeds roraaming after the decree was satisfied, it was held by t eir 
Lordships of the X*nvy Council m Barham Deo Prasad ^ 

Chand} that the surplus moneys represented the security 
subsequent mortgagee bad in the property and that a suit by 
subsequent mortgagee to enforce his right by payment out o 
surplus salo proceeds would be governed by this Article Sec a 
the undermentioned cases to the same effect * 

In Af-UMioppa v Suhhtah * Srinivasa Iyengar, J , lu 
with the question of limitation in suits by mortgagees to — 


Note if 

I (1013121IndCa»Wl{9G4) 41 CM GSi 4Hnd App « (P 0) 
a A I R 10^5 Oudh ai5 (218) 64 Ini Cas 630 Chandra 

SheoDayat 

(1000)33 Cal 92 (93, 112) 9 Cal WN 939 Derhamdeor TaraUhana 
S (mi) A 1 R ion Mud 880 (882) SilndCasOOl 



rATWENT OF MONEY CHANGED ON IMMOVABLE PROPEnTY 1807 


payment out of substituted securities, observed as folloi\s 

" Again the mortgaged properly after the date of the mortgage 
may assume a now form and id that new form may be m the 
hands of the mortgagor or of a third party Even in such cases a 
smt by the mortgagee to enforce payment of his debt may be 
governed by Article 132 As for oxatnpio, (a) the mortgaged 
property may have been sold for arrears of Government revenue 
payable by the mortgagor, (b) by a landlord for arrears of rent , 
(c) by a first mortgagee under n power of sale, or (d) through 
Court m execution of a decree for sate to which mesne encum* 
brancers ate parties 

"It might have been acquired id the exercise of the right 
of eminent domain For other examples, see Asbbnrner on 
Mortgages, page 230, and Jovsala v Hurbuns * In all these cases 
the original security in the hands of the purchaser is freed of 
all encumbrances subsequent to the charge lor realizing which 
the property was sold In fact, the charge is transferred to the 
surplus sale proceeds (see Sections 73 and 97 of the Transfer of 
Property Act) , and a suit by an encumbrancer who is entitled 
to be paid out of it, to follow it to the bands of a person bolding 
it, 13 a BUti to enforce payment of tnooey charged on immovable 
property, though at the time of tbe institution of the suit, 
the immovable property has assumed the shape of money. 
In equity, tbe money is still considered to be land Again, 
instead of th© original security, there may be a substituted 
security, as for instance, in cases where the original mortgage 
was an undivided share of immovable property for which, by a 
subsequent partition, a particular portion is allotted Bj/jnath 
Lall V Bamoodeen Chou-dry • In all the above cases, tbe 
person, in whoso hands the substitute for the original Security 
IS, holds it subject to the right of the encumbrancers as if 
they were alieooes of the securities *’ 

Applying the principles referred to above it has been held that 
this Article would apply to all suits to enforce i>aj ment of mortgage- 
money from out of the substituted security * 

i (1B53) S D N W P «G9 

6 (1873 74)21 SulhW RPC 233 (236) I Ind App 100 3 Bar 333 2 Suther 
912 (P C) 

Q -rtnn » * T> j ^ ^ Al«y 

• ■ ■ ' lie for arrears 

{1903) 31 Cal 715 (751), Uftfntfrd CAandra Sin^A T 3/oAtrt Eat Morrcrt 
(Do)_ , ^ ^ ^ ^ 


lal^ppa Lao (^here s readra of » mort^gsd boose yulls do%D 
tbe bouse and utilises tbe matrriaU for other toildiogs or othenrue 
deals with them, be esaaot e«e*jie hit liability m respect of the 
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Time, m the above cases, will begin to run from the date when 
the money becomes due under the mortgage sought to he enforced 
and not when the security is substituted ’ 

In the undermentioned case* a casuarina plantation was mortgaged 
to the plaintiff After some tune the defendant with the connivance 
of the mortgagor cut and removed the trees standing on the land 
The plaintiff then sued the defendant for the recovery of the value 
of the trees It was held that the suit was not one for the enforce 
ment of the payment of mortgage money out of a substituted security 
but was one for damages or compensation for depreciation of security 
and was not, therefore, governed by this Article 


"Where A receives from B the money due by him under a 
mortgage to C, a suit by C against A for recovering the money so 
received by him is not a suit to recover money charged upon 
immovable property within the meaning of this Article * A contrary 
view has been held in the undermentioned cases It is submitted 
that they are not correct 

Ay a mortgagee, obtained a decree for sale of the mortgaged 
property against 5, the mortgagor He subsequently mortgaged the 
decree to C Thereafter he pnrcfaased the mortgaged propert} m 
satisfaction of his mortgage C then filed a suit against A to enIcTce 
his mortgage out of the property which A had purchased from S lo 
satisfaction of the decree It was held by the High Court of 
Allahabad that the suit was governed by this Article The reason 
given was that though at the tune of the mortgage to 0 the decree 
mortgaged should be considered as moveable property, it becans 
converted into immovable property at the tuna of the suit, and 


mortgage as vendee ol the mortgaged property and the penod 
limltatiori for the enforcement of anch liability i* the usual pcrio 
limitatioa applicable to the case of a mortgage ) . 

(1916) AIR 1916 Nag 81 (86) 34 Ind Gas 704 12 Nag E R 00 T J 
y Shan^er Lai (Second mortgagee foreclosing and selhog y 
ntal^utar — Smt by first mortgagee against substituted security 1 
(1923) AIR 1923 Mad 76 (80) 70 Ind Gas 648 45 Mad 827, , 

Scimasuf7darajn (Tin sheds pulled down and coDwr 


7 (1900) 
(1906) 
(1938) 


8 (1917) 

9 (1916) 


JO (1900) 
( 1020 ) 


11. (1917) 


money ) 

27 Cal 180 (184) £amala Kant Sen v Abdul DarKat 
8 Cal L Jont 52 (68), Umatara Gupla r Hma Choron Seft 
AIR 1939 All 221 (226) (FB). Gtrdharlal v Alaij ffasan 
[But see (1900) 3 Jnd Gas 8ll (314) (Cal) Isri Prasad v Pwii Om </ 
Pfosad Smph Bahadur 1 ^ 

AIR 1917 Mad 880 (881, 884) S2 Ind Gas 901, 

Subbiah 

AIR 1910 Mad 524 (525) 28 Ind Gas 495 Narayanan t fangns 
Chetly (30 Jilad 293. Followed ) . 

1 Ind Cas 732 (T34) 1909 Pan Re No 37. Shan Bal , 

AIR 1920 Lfth 407 (407) 66 Ind Cas 944 Mf A*o v a 
(1 Ind Cas 7S2, Followed ) _ 

AIR 1917 AH 309 (310) 37 Ind Cas^l 3D Ail 74 Alt rom 
y Lain Ban 
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G's suit was therefore a suit to enforce payment of money charged 
on tmmoiable property It is submitted that this view is not 
correct At its inception the mortgage m favour of 0 was onl> of 
moveable property and the conversion of the latter subsequently 
into immovable property will not alter the character of the mortgage 
when made as one of moveable property 

12. Claim fop interest doe under mortgage. — Where interest 
IS duo on the contract of mortgage, the mortgagee is entitled, in the 
absence of any contract to the contrary, to treat the interest duo 
under the mortgage as a charge on the estate * The amount awarded 
as reasonable compensation for breach of penal clauses in a mortgage 
deed relating to interest has been held to be for purposes of 
limitation, a portion of the mortgage money ** A suit to enforce the 
payment of interest so charged on the mortgaged property would 
be governed by this Article * 

The general principle is that interest is accessory to the prin- 
cipal, unless there is an independent contract to pay the interest 
See Note 1 to Article 63, ante It follows that where the interest is 
accessory to the principal, a suit for interest would be barred if a 
suit for the principal would bo barred * It follows also that where 
the priuoipal is not barred a claim (or interest will not be barred 
oven though it may extend to more than twelve years before the 
date of the suit * In the undermentioned case* where interest under 
the mortgage document was payable aonoally and the principal in a 
certain number of lears, it was held that the claim for interest would 
be barred after twelve years from tbo date of the default though tbe 
Note 12 

1 (1921) A I R 1921 P C 183 (183) 3 Lah 125 51 Ind App 877 80 Ind Gas 

820 (P C) Ganga liam v Satha Stngh 

la(l915) AIR 1915 Oudh 31 (55) 30 Ind Gas 323, Narendra Bahadur Singh 
V Oudh Commernal Dank Ltd 

2 (1925) A I R 1925 Lah 113 (114) 62 lad Cas C22 Danteart Lai v Kallu 

Khan 

(192G) AIR 192G Lab 530 (532) 92 Ind Cas 7C2, Ladha Singh v Sunder 
Singh (AIR 1924 P 0 183 Followed ) 

(1923) AIR 1923 Nag 181 (IS**), Aorfar V«v<* ▼ Chandmiya 

(1000) 2 Ind Cas 111 (112) (Cal) Kilmontj Stnha t. Tlardhan Das 

(1925) AIR 1925 Lab 182 (182) 79 lod Cas 21, Lai t Vunsliitat 

(18S3) 1888 Pun Re No 57, Badha Ktshen t iluhamdu 

(1883) C Mad 417 (418) Datotit t Balna (6 Bom 719 (FB) Followed) 

(191G) AIR 191C Slad 78 (79) SO lod Cas 818, ^atudevan t Konurupetta- 
manna (Express proTjsion in mortgage deed that tbe mortgaged 
properties were to be sceuritj for pnocipal and interest — Ilence 
Artiele 182 applies to claim for interest ) 

(1893)22 Rom 107 (108 110) Manager Vxihdba t r«yn«Awar (Claim for 
intcrert is not rcstnetod to tbe period fixed for {opraent ) 

(ISO") 21 Cal C90 (703) 1 Cal VS N 187 (F B>, Mot* Smjli t Romohari 

Sinj^ 

8 (1935) AIR 1935 Lab 51G (51") 159 Ind Cas 6U, 4«ar Singh t ZMAp 
Stngh 

4 (1931) A I R 1931 Mad 095(0%) 152 Ind Cas 617 53 Slid 2C0, 5ara»aBia 

T 1 

5 (l%9)2ItidCa8lll{112)(Cal),Aif":orcySififcaT IJardhan Das 
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claim for interest might not have been barred It is submitted that 
unless it could be said that there was an independent contract to 
pay in such a case, the decision cannot be accepted as correct 

"Where interest is claimed, not by virtue of a stipulation in tbs 
mortgage document but as damages, this Article has no application 
as such interest cannot be said to be a charge on the land ^ 

A executes a mortgage to JB containing a personal covenant to 
pay the principal and interest secured by the mortgage A suit on the 
personal co^ enant to pay the principal is allowed by the mortgagee 
to be barred by limitation Bat within twelve years of the date 
when the mortgage money fell duo the mortgagee sues to enforce 
personally the payment of interest falling due within six years of 
the suit It was held that the suit was not barred inasmuch as the 
principal debt continued to exist as a charge even though the claim 
on the personal covenant was barred ^ 

13. Suit against surety for mortgagor. — A executes a mort 
gage in favour of B C stands surety for A and executes a simple 
bond of suretyship for that purpose A smt against 0 to enforce 
his liability as a surety M not one to enforce payment of money 
charged on immoveable property witbm the meaning of tin? Article 


14. Sait to enforce right obtained by subrogation.— Seofioa 
92 of the Transfer of Property Act prescribes the circumstances 
under which a person paying off a mortgage is subrogated to tbs 
tights of the mortgagee A suit by such person for recovery ol aoaey 
by enforcing the rights so obtained by him will be governed by tb» 
Article ' The tsrmtnus <» quo for such a suit will bo the date on 
which money became due under the mortgage pai d off * Tho contra^ 

r (!/.» A » - — - { 

, ?our2e5 Bama 


(1022) A I R 1922 Lah 254 (256) 66 Ind Cai 771 3 

Vtf/flrt ital T I Bakhsh (If the mo ^ . 

defendant in a suit for redemption he is entitled to 
damage^ for entire period of non payment }} ^ 

7 (1933) AIR W28 Lah 653 (C54) 111 Ind Cat 803 T ^ 

(1930) AIR WSO lah 737 (73T) I2o Ind Caa Hi unsliiram v 

ehemd (A I B 1928 Lah 65$ Followed } 


I (J9S7) AIR 1927 Mad 915 (915) IQ5 Ind Gas 165 3/ vthu Cliethar V Rfi? 
npra Hauiu 

Note 14 , , 

Cal 527 SO Ind App C3 (P O Vdl.omtd 


1 (1012) 

2 (1912) 
(1905) 

(19^0) 

(1937) 

(1W5) 


l-llDdCjs4«J(«(M) „ 

IbrahmUcsxinKhany fP C) 'Jahorr^t^ 

14 1ndCa»4$ff(5{Wl 39 Ctl 527 SO Ind App 69 N GJ 
Ibrahim Ilossetn Khan t Ambila Ftrthai Smyft - 

2 Cal L Joar 074 (sSl. 582) Baijnath Singh r Vahom^i 

A^IR lioNagldfi a«. ITI) 127 Ind Ca» 831. 

AIR 1937 Nag 402 (40CJ Tolaram JawaMrlal f 

A I B 1925 Rag 21 (23) 57 Znd Cas 261, .VafOjan T SyedJIafi* 
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View, iir , that time runs from the date of payment, has been held 
in the undermentioned case ’ It is submitted that this view is 
against the decision in ilahomed Ibrahim Hossein Khan v. Ambtla 
Pershad Singk* and is not correct 

There is a difference of opinion as to the starting point of 
limitation where a decree had been obtained on the mortgage at 
the time of payment It was held m the undermentioned decisions^ 
that in such cases time will run from the date of the payment of 
the decree A contrary view, vtz , that time will run only from the 
date when the money becomes dne under the mortgage, has been 
held in other cases * It is submitted that the latter view is correct 

15. Renewal of mortgage — Salt on renewed mortgage. — 
"Whore one mortgage is renewed by another, the starting point of 
limitation for a suit on the latter mortgage would be the date on 
which such mortgage falls due and not the date on which the earlier 
mortgage falls due, even though the mortgagee is entitled to priority 
over intermediate incumbrancers to the extent of the amount duo 
under the earlier mortgage * See also Section 19 Note 36, ante 


5 (1930) AIR 1930 Ml S61 (SCO) 129 Ind Cas 751, Paras Bam v SJeva 

Kunwar 

i (1012) 14 Ind Cas 490 (904) 39 Cal 927 99 lad App 08 (P C) 

6 (1922) AIR 1922 All 1S3 (155) 03 lad Cas 601 44 All 67. Lai v 

Vunnu Lai 

(1936) A I R 1930 All 33 (43) 58 All 602 160 lod Cas 941 (F B). Alam Ah 
T Bens Charan 

(1930) AIR 1930 All 5T3 (531) 68 All 1056 165 Ind Cas T (F B), Ram 
Dhan t III, Cftunnt Funtcan 

(1930) AIR 1930 All 901 125 Ind Cas 754, Pares Ram v Ml 3Iewa 

Kunuar 

(1926) AIR 192C Nag 64 (86) 92 Ind Cas 118 24 Nag L R 92, Surysthan 
T Renuka 

6 (1927) A IR 1927 Mad 631 (035) 50 Mad 026 102 Ind Cas 31C Kotappa 

T Itaghavayya 

(1925) A I R 1925 Mad 60 (82) 81 Ind Cas 771 Partah v Fenlararama 
(1936) AIR 1930 All 030 (637) 58 All 912 104 led Cas 725 Ram Sarup 

T Phajunh Prasad 

(1922) A 1 R 1922 Fat 499 (501) 1 pat 760 03 Ind Cas 707, Sibanand 

Mssra v Jagmokan Lai 

(1914) A IR 1914 Ondb 251 (254) 17 0ndbCas33 23 Ind Cas 443, 
Cor'imtsstoner of Lucknow v Sukhnandan 
(1917) A I R 1917 Nag 192 (194) 42 Ind Cas 790 13 Nag L R 217, Bathu 
ram y Sfirolal 

[S«a2so(1937) AIRm- Mad62C (830) Madappaya v Slahabala 
Pao ] 

Note 15 

1 (1935) A I R 1935 Mad 04 (05) 153 Ind Cas 2 9S Mad 270 (F B) Sur^a 
narayanrtPaoT l*rnlalara/u 
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16. Person interested not made party to mortgage suit — 
Subsequent suit against him. — Where a prior mortgagee sues 
upon his mortgage without making the subsequent mortgagee or 
other person interested in the mortgaged property a party to the 
suit, the latter is not bound by the decree passed in such suit A 
fresh suit on the prior mortgage against such person is governed by 
this Article ^ As to the starting point of limitation for such suits, 
it has been held in the undermentioned cases® that time would run 
from the date on which money wonld be due under the mortgage 
In the cases cited below,® however, a different view was taken and 
it was held that where a subsequent purchaser of the mortgaged 
property in court auction was not made a party to the mortgage 
suit by reason of the fact that the mortgagee was not aware of 
such purchase, time for a fresh suit against such purchaser on the 
mortgage would run from the date when such purchaser took posses 
Sion under his purchase and not from the date of the mortgage 
These decisions seem to rest on grounds of hardship and do not seem 
to ho reconcilable with any established principle of law 

17. Suit against trespasser. — A smt for the enforcement of the 
mortgage against a third person who has entered on the mortgaged 
property subsequent to the mortgage and has been m possession 
adversely to the mortgagor, is governed by this Ar ticle ^ Such a suit 

(1932) AIR 1932 Oaah 814 (316) 7 Luck 26 139 Ind Cas 62C, Ban 
Saha* T Kuntiar Sah ] 

Kote 16 

1 See the cases cited in Foot Notes (2) and (3) below 

2 (1931) AIR 1931 Mad S42 (514. 549) 133 lod Ca$ 497, Chandrawitt v 

Seelhan ItOidu 

(1928) AIR 1928 Rang 189 (191) 6 Rang 297 111 Ind Cas 182 T C Bose 
^ Obedur Rahman 

(1933) A I R 1933 All 903 (910) 56 All 134 147 Ind Cas 675 Sanssaharf 
Shtv Siftffh ,, 

(1931) AIR 1931 All 466 (481) 53 AH 1023 234 Ind Cas 1 (F B) 1 am 
Saneh%Lalx Jan\\ Prasad 

(1935) AIR 1935 Gal 139 (141) C2 Cal 75 154 Ind Cas 663 Jagal than 
dra De v Abdul Rashtd _ . . 

(1933) AIR 1933 Cal 912 (913) 60 Cal 1193 147 Ind Cas 603 Surenara 
Laly AhmmadAh 

(1922) AIR 1922 Bom 331 (335) 09 Ind Cas 165 Dattatraya Uangtsm 
V T enhaUsh Vasudeo _ 

(1906) 3 Cal L Jour 104n, Aughore Nath Banerjee v Deb Narotn C-atn 
8 (1935) AIR 1935 Mad 660 (682) 157 Ind Cas 1050 Gopalan Aair 

Moideen iladar Rourthen ^ „ r 


lar Pi' 

shad V Dalmardan Ssngh 

Note 17 

J (1910) AIR 1916 Mad 990 (1000) SI Ind Cas 412 39 trail 81^ 

Tj/apur* V Sonamma Dm Amirtant „ it,, ah 

(1917) AIR 1917 Mad 680 (882) 32 Ind Cas 001, ilumarpa r buop ^ 
(1923) AIR 1023 Mad ICO (103) 99 Ind Cas 831, Sundaram Ayi 

Thxyagaraja PtUai 
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IS not barred by the fact that the third party has perfected his title 
by prescription against the mortgagor * 

18. Suit for personal decree. — It was held in some old cases^ 
that this Article would apply oven to snits claiming a personal 
decree in respect of money due under n mortgage or charge It is 
now settled that this is not correct and that this Article has no 
application to such suits Such snits will now be governed by 
Article 116 or Article 120 See Notes 19, 20 and 21 under Article 
116 and the undermentioned cases* 

19. Immovable property. — The Article applies only to suits 
for enforcement of payment of money chaiged upon immovable 
property and not moveable property ** This Act does not define the 
expression ‘ immoveable property The expression must, therefore, 
be understood in the sense m which it is defined in the General 
Glauses Act, 1897 Under that Act the expression has been defined 
as including land, benefits arising out of land, and things attached 
to the earth, or permanently fastened to anything attached to earth 
The following have been held to be “immoveable property within 
the meaning of this Article 

(1011) AIR 1911 All 9S (96] 24 lod Cas 097 dC AU 5C7 (F B} Raj Nath 
▼ j/aram Daa 

(1918) AIR 1918 Cal 933 (036 939) 97 Ind Cas 277 11 Cal 125 Pnya 
Sakk% Deb* ▼ Direshwar Samanta 

(But t«« (1016) AIR 1916 Cal 311 (312) 23 lod Cas 917, £ir»?iwar 
Scfficnla T Prtya Sakh% Deb \ ) 

2 (1916) AIR 1910 Mad 900 (903) 31 Ind Cas 412 SO Mad 611 (F B) 

\yapurt‘9 Sonamma Ammant 

(1021) AIR 1921 Oudb 19 (27) 73 Ind Cas 12$ Gatstcun t .Ibid Fujsain 

Note 18 

1 (1831 82) C Bom 719 (724) (P B) Lattubhai v Naran (Overruling 5 Bom 

463 ) 

(1883) 1683 Bom P J 23 (23) Narayan v lUijaram 
(1686) 9 Mad 218 (219, 220] 10 lad Jur 162 ihbayNanu 

2 (1603) 20 All 3SG (3SS) 1609 All W N 83 Hamid ud-din v Kedar \alh 
(1800) 14 Bom 377 (360) Bulak! % Ganu Sh€l y TuKarambhat 

(1606) 23 Cal 30" (402) ila^bunalb 5aAay v LaljtStngh 
(1867) 8 Suth R 834 (335) Gora Chand Dult t LoKe \ath Dull 
(1876) 18“G Pun Re No 73 SAanlarDasv GAanta 
(1923) AIR 1923 Lab 23 (24) 72 Ind Cas 697, Dukhan Dm y Ilassan Dm 
(ISOS) 21 Mad 242 (243) 8 Mad L Jour 81 Vnxelamany Ahmad KutU 
(Suit under Action 68 Transfer of Property Act ) 

(1016) A IR 1910 Pat 350(352} 35 Ind Cas 43 J.aja ibim t Hanuman 
(1934) A I R 1934 Pat C‘’4 (02") 152 Ind Cas 897 Airrt Naro^nn v Surrn- 
dra Mof an 

(1913) 20 Ind Cas l^S (175) (111) S)torrttfady Skto Praiad 
(1897 1901) 2 Upp But Rul 518 (5‘»0 S'*!) Uauny Shtce Dok v J/a Le 
(Article 120 applied ) 

(1913) 20 Ind Cai SCO (362) (1018) 1 Upp Rot Rul IC4 Nja Tol t \ga 

E Cyan (Claims arising in c^uily — Article 120 applies.) 

Note 19 

la(l'Kt4)27 Mad 52s (530) 13 MadL Jour 415. Ifal-alinjaT Canapa iSai.!>irH 
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1 The right of a landlord to recover rents and profits from 
his tenant ' 

2 Standing trees * 

3 A usufructnary mortgage right m immovable propertj * 

4 A simple mortgage right in immovable property * 

5 Jahagir income, sach income being a ‘ benefit to arise out 
of land ' * 

6 A house which is built on a site with foundation laid in it ® 
The following have been held not to be immovable projierty 

within tbe meaning of this Article 

1 A right to a turn of Worship m a temple '' 

2 A decree on a mortgage * 


20. Explanation, danse (a) — A nahkana is a deduction 
from the assets of a Government settled estate of a sum which is 
payable to its propnetors m consideration of their position as 
such and of their relation to Government as the payers of revenue 
Tbe haqgs referred to in this Explanation are fixed charges upon 
immovable property, of which payment can be enforced by the sale 
of the property charged * JZammdary dues called bhei and khnriik fall 
within the Explanation to this Article As has been seen inl^otel 
malxkanas and haqqs were, under the Act of 1859, regarded as 
interests in immovable property Under tbe Explanation, such slloiv 
ances ate to be deemed as money charged upon immova ble propertfi 

1 (1885) 7 All 120 (123, 124) 1884 All W N 293 lluhammad ZiU T 
(1916) A 1 B 1916 Ottdh 176 (177) 18 Oudh Cas S80 S3 Ind Oas 655 «<J«» 

Jiuan T Jadmath 

(1938) AIR 1938 Pat 10 (17) 178 lod Cas 64 Sh&xKh Kamtan AU v Sa6» 
Lai Sitiah ^ 

(1907) 8 Nag L B 104 (170 171) Singay HTurlidhar r Lol Prew 
(pissQotiDg from 3 Nag L U 81 } 

2 (1837) 1687 All W N 59 (00) Pam Qhvlam T MaMhar Das 

(1911) 9 Ind Cas 478 (478) (All) Matigal Sen t Ut Naoh (MortgaSO « 
grove of mango trees standiog opon tho holdtog ) 

5 (1927) A I R 1927' Lah 373 (375) 103 Ind Cas 742, ZTumlal v 

4 (1927) A I R 1927 I/sh 373 (375) 103 Jnd Cas 742 MKn«aI v 
Chand 

6 (1691) 1694 Fun Be No 4 PamPershadr KisanStngh 

6 (1920) A I R 1920 Mad 343 (344) 91 Jnd Cas 764 PunnayyaY FertlaMri® 

•j _ „ .r.- JTT j^^825 

ovorns lb® ’ 

e , ill Jamnade\^ 

Lala Pam 


Koto 20 

1 (18G7)9Smh WR102(102) Perranund SkooY Afl Oseerun 

2 (1878 80} 3 All 383 (361) ATirflift v Ganesk [A 

payable on the sale of a bouse situated in a inohaU<s I* *'C 
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and if tho right to such allowance is not lost bj prescription tho 
claim for arrears will not he barred if such arrears became due within 
twelve years of the suit * 

But m order that this Article may apply, the plaintiff must claim 
tho allowance as a charge upon the immovable property concerned * 
Whore tho allowance claimed is not a charge upon immovable 
property, a suit for such allowance is not governed by this Article ® 
A suit by one co sharer m tafan against another co sharer who 
has improperly received the plaintiff s share of certain haqqs is 
not governed hy this Article® Tho reason is that the Article applies 
only to suits against the person ortgtnally liable for the payment 
of tho hagg 

21. ExplanatiODi clause (b). — Before tho introduction of 
clause (b) of tbe Explanation m tho year 1927, there was a difference 
of opinion on tho question whether a suit on a mortgage made to 
secure a loan in kind was governed by Article 132, some cases 
holding that tho Article would not apply,* and other cases holding 

3 (1896) 1S96 Boxn P J 373 (373) Majmudarv Chandraiangji (Haqq ) 

(1926) A I E 1926 Cal 552 (554) 91 Ind Cas ill ilattchar Das r Brojendra 

Lai (Do ) 

(1880) 6 Cal 921 (922) 6 Cal L R 133, Ilurmutt Begtm v Uirdaynaroin 
(Mahkaoa ) 

(1906) 10 Cal W N 151 (152) Jagarnath Pershad Singh v Kharaeh Lai 
(Do ) 

(1915) A 1 B 1916 Cal 552 (553) 21 Ind Cas 770 llohesn Prosad Singh v 
Baij 2fath 

(1019) AIR 1919 All 831 (33t) i9 lad Cas 737 il All 259 Kathu v 
Ohansham Singh 

(1903) 1908 All W N 209 (210) Manahar Lai t Kashi Pam 

(1918) 19 Ind Cas 63 (64) 35 AU 185 Shaida Ah v Phullo 

(1921) AIR 1921 Pat 47 (48] 61IodCasl30 6 Pat L Jour 34,;ia77irs;itrar 
SiTighv SuraJ Narain Jha 

4 (1905) S3 Cal 998 (1000) Kallar Poy r Ganga Pershad (If plaintiS does 

sot seek to eoforee charge Article 115 Is applicable ) 

(1919}AIR 1919 AU SSI (334) 49 lod Cas 737 41 AU 259 Kalhu t 
Ghansham Singh 

(1934) A I R 1934 Pat 44 (45) 154 Ind Cas 1013 Padkum Lai v Tn5eni 

(1912) 14 led Cas 505 (505] 34 All 246 Lacftfimt Norain r Turab un 
Nissa 

5 (1869) GBom U CR AC66 (55) Rasj^Monor'* Dtsas Rallvsn Roy Hulnnat 

Rot (Ro^odi alloirance paid by GoTemment to certain person on 
acconnt of desajgin baqq is not charge on land ) 

(1SG7 CS) 4 Bom HCRAC 189 (190) J/ahororui Fafehtan 7 yi t Dcsoi 
A olyotiroyo (Toda Garas paid in cash is not a charge on land ) 

C (16S3) 7 Bom 101 (193) Court v Hansulh Rrasad (Sneh a snit 

is goTcrned by Article 60 ) 

(189S) 22 Bom CC9 (671) Chaman Laly Bapubhai 

(1884) 6 Bom 42C (431) Demi Jfanrllol Amrtdal t Desai SAtrfaf RAo^tlal 
(Salt by one sharer against another U governed by three years 
limitation ) 

[See also (1885) 9 Bom 111 (114) Dulab y Danndhar Pai ] 

(But see (IS'^61) 5 Bom CS (70) CAAnTon Lot t DopubAni (Ttrelre 
years limitation )) 

Note 21 

1 (1918) A IR :918Cal«43(943) 44 IndCas51S Faniarpa Naran J/ardal 
V Sridhar Pov (Article 116 or Article 120 appaes ) 


Article 132 
Notes 
20—21 
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^tiole 132 
Notes 
21—28 


a contrary view ^ Clause (b) naw makes ifc clear that this Article 
will apply to such cases 

22. Explanation! olaase (c). — This clause was introduced into 
this Article by Section 9 of Act 21 of 1929 The reason for such 
introduction was given by the Select Committee m their Eeport as 
follows : 

“There is much conflict of decisions regarding the period of 
limitation which governs a suit to recover the money due on a 
mortgage by the deposit of title deeds Some Courts have held 
that it IS sixty years, while others hold that it is twelve jears 
We think that this conflict should now be set at rest, and as 
the preponderance of opinion is in favour of providing a twelve 
years’ rule in such cases, we propose to bring these mortgages 
under Article 132 of the Indian Limitation Act, 1908 “ 


23. “When the money sued for becomes due." — The question 
when the money sued for ‘becomes due’ has necessarily to bo decided 
with reference to the terms of the particular document in question 
Where the deed fixes no time for payment, time will run from the 
date of the deed ^ Where a period is fi xed, time would run from a , 

(1917) AIR 1917 Cal 619 (820) S7 Ind Cas 805, Bash Bihan Das v 
Kunjabihari Patra 

2 (1921) 64 Ind Oas 810 (811) (Cal), Cnanendra Noth Gosh v PanehKcun 
Garatn 

(1921) 64 Ind Cas 210 (211) (Cal), Joy Naratn Gole v iIansob\nda Btra 

(1022) AIR 1922 Nag 23 (24) 18 Nag L R 111 65 Ind Cas 697, Somiat 
V Dhantia 


(1900) 2 Ind Cas 111 (112) (Cal) Ntluwnaif Smftav HordXan DttJ 

(1021) AIR 1931 Cal 172 (174) 48 Gal 625 61 Ind Cas 639 (F B) 
chand Sur v Itv^arehandra Gtr* 

(1920)AlRig20Oal683(584) 47 Oal 125 61 Ind Oas 840, /ndro IVora*'* 
Shao V Dijabar Samanfa _ 

(1919) AIR 1919 Cal 476 (477) 60 Ind Cas 008, Srxdhar Chandra v Mm 


Gobxnda Jana . 

(1919) AIR 1919 Cal 325 (325) 51 Ind Cas 211, Mohesh Ghost v Vmts 
Chandra Ghost , , ^ 


)) A I R 1920 Cal 855 (856) 60 led Cjs 716, D%na Bandhu Maui v 
JDtShnu Bella r/illii 

3) A 1 R 1919 Cal 860 (860) 4C Ind Cas 884 HrxshiUsh Smghy M 
Naratn Stngh (A salt on a jnortgage for a sum of money 
the interest is payable in paddy ) 

Note 23 

l) A I R 1931 Pat 285 (290) 134 Ind Cas 609 11 Pat 112 , Mu 

Singh Y Ilarakh Narayan Stngh lOi 64 

3) A I R 1930 P O 188 (192) 126 Ind Cas 417 67 Ind App ^ 

Born 495 (P 0) NtIKanth Balvant v Vtdtja Narannh 
was held that on tht fads of the ease the money did not oeci/ 
until demand was ma^ ) 

1) 20 Cal 269 (272), Ntleomal Pramamch v Bamint Koomar Bast 
') A I R 1927 All 499 (502) 103 lod Cas ICO (F B), Bhusirat T 

1 ) AIR 1921 3Iad624 (626) 70 Ind Cas 769, 

Alehanna Natdti (Clatwe In mortgage aaylng mortgsg 
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dato so fixed * Whore the mortgage money is paj able on demand 
then on the principles discussed in Note 6 to Article 69, time ^rould 
run from the date of the document* unless the condition of demand 
IS an integral term of the contract of mortgage * 

Illustraitte cases 

1 A mortgage bond executed on 21th July 1892 provided that the 
money duo under it should bo paid in eight yearly instalments 
Each instalment had to be paid on Magh Sudi Furanmasht 
of each year The last payment was to be made on Magh Sudt 


after discharging another mortgage on some of the mortgaged proper 
ties — Time for limitation ig not postponed ) 

(1915) A I B ISIS Oudh 111 (112) IS Oudh Gas SC 27 Ind Cas 510 Gajraj 
S*ngh T liaghubar 

(1926) AIR 1926 Lah 225 (22G) 92 Ind Cas 656 Ztada t Gurdas Bam 

(Where according to the terms of the mortgage deed the mortgagor is 
at liberty to pay at any time the mortgagee is equally at liberty to 
forecloso and limitation under Article 132 of Ech 1 to the Llmita 
tion Act begins to run at once ) 

S (1928) A IB 1928 All 159(162) 103 Ind Cas 152 60 All 828 Atht^ Eusa\n 
y ChalurbhuJ 

(1931) A 1 B 1931 All 203 (204) 133 Ind Gas 811 Jiam Daj/ol v Jmtnuddin 


(1922) A I B 1922 Oudh 102 (101) 65 Ind Cas 406 Mahadfo Ttwan y Silia 
Dakhsh Stngh (Where a deed of further charge prorides that the bor 
rower is entitled to pay the debt at any time pnor to the date 
on which the origioal mortgage is to be tMecmed the deed fixes a 
dato for payment and the limitation for tho recovery of the money 
due on it does not begin to run from the date of its execution ) 

(1929) AIR 1929 Oudh 214 (215) 121 Ind Css 266 Sheo Bahadur Sxngh 

y Baubat Svigh 

(1911) 9 Ind Cas 482 (483) (All) dfehabtr Praiad y Durbxjax liax (Subee 
quentmortgago providing moneyshould be paid at the time of redemp- 
tion of earl er one — Time runs from the date of redemption of eather 
mortgage ) 

[5esa2w(1919) A IB 1919 Cal 520(521) 50IndCas71 Bhut Bath 

iTir.V Sif 

but providing that on default three years produce is to bo 
given to the mortgagee and if not given amount and interest 
was to bo recover^ — No cause of action till after expiry of 
period of latter condition )] 

4 (1919) A I B 1919 All 6G (59) 52 Ind Cas CS4 42 All '0 Bant Barlafun- 

nissav d/afiC>oo& fliiftan (Bole applies also to transferee of mortgage 
rights ) 

(1934) A 1 B 1934 Mad C44 (645) 152 Ind Cas 437 ramatam^al v Purui^io- 
fdtn Aaidu 

(1929)AlR19^3Rangl«9(191) 111 Ind Cas 132 6 Rang 29’ T C Rose 
T Obedur P-ahtnan Chevdhury 

(169S) 21 Mad 139 (140) " Mad L Jonr SIS PerxanM Coundan v JI/ufAu 
1 ttra Goundan 

(1916) A I B 1916 Mad 4‘Vj (487) 31 Ind Cas 335 Gnrayya v Baj-xraiu 

5 AIR 3933 Rang ISS (190) 14" lad Cas 2S1 11 Bang S’3 Tan 

SocmTh\*y Loxntl EmxU Du Btru 

(1931) AIR 1931 Rang 51 (53) 118 Ind Cas '21, Txlla t PtUy 


Article 1S2 
Note 23 
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Article 132 
Hote 23 


Puranmashi 1956 corresponding to 14th February 1900 It 
was held that the whole question turned upon the intention 
of the parties and that the money became duo in that case 
on 14tb February 2900 and not on 24th July 1900 ® 

2 Where immovable properties were hypothecated to secure the 
payment o! rent reserved by a lease and the hen could not be 
enforced in a Revenue Court nor in a Civil Court until a decree 
for arrears had been obtained in the Revenue Court, it was held 
that time for enforcing the security ran from the date of the 
decree ot the Revenue Court 

3 A mortgage bond dated 14th June 1876 stipulated that the 
money should be re paid in the month of Jeth 1289 Fash, being 
a period of six years, the last of Jeth 1289 answering to 1st 
June 1882 The six years' period ended on 14th June 1883 and 
the suit was filed on 13th June 1894 It was held that the suit 
was in time the money having become due on 14th June 1882 

4 A mortgage fixed a date of payment Subsequent thereto the 
mortgagor became insolvent It was held that time ran froin 
the date so fixed in the document and that the older of 
adjudication did not give a fresh cause of action ^ 

5 A mortgagee made a sub mortgage in favour of a third person 
and subsequently redeemed it He then sued the mortgagor for 
the mortgage money and claimed that limitation must be 
reckoned from the date of the redemption of the enb mortgage 
It was held that the redemption did not furnish a fresh cause 
of action 

6 Where A makes a mortgage with possession m favour of ■® 
the mortgagee is subsequently dispossessed, time for a sui y 
the mortgagee for sale of the property would run from 
date of dispossession ’* Similarly, where a mortgagor covenan^^ 
to give possession of the mortgaged property m default of 

of the mortgage-money on a particular date and commits e a 
in such payment time for a suit to enforce the mortgage^^ 
held to run from the date of the failure to give possession _ 


C (1915) 

7 (1921) 

8 (1897) 

9 (1918) 

10 (1902) 

11 (1930) 

(1922) 

(1923) 

12 (192C) 


A I B 1915 All 272 (272 273) 29 Ind Cas 980, Dv: 0 .tU Frasad t 

Baja Ham pai 

A I B 1921 AU 301 (303) 63 Ind Cas 604 43 All 639 a/alwd 
T Baldeo Bat 

24 Cal 882 (884), Zal*/«n««w» V DhanKuntiar p./Ia, » 

A I B 1918 Mad 1122 (1123) 38 Ind Cas 169, Paramastian 
ArulotU Chakona „ , , 

25 Mad 220'(231) (P B) Narayana Aj/yar v Venkataramat 
A 1 B 1930 Cal 703 (704) 129 lod Cas 103 Afiruddi v Joj 

A I B 1922 All m (199) 64 lad Cas 7C3 44 AH 77. Mtihamn 
Ilantf V Ithrt Prasad ^ . -e ir* 

A I B 1928 Pat 582 (584) 112 Ind Cas 655 8 Pat CB. 
huery AflahChani Sfahuw«" 

A I B 1926 All 551 (552) 95 Ind Cas S.xjft » 

also (1883) 1883 All W N 21C (210) 0 All 71 Joy 
diondlal Sin^A ] 
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Where m a mortgage there i3 a personal covenant to pay, the Article 132 
cause of actton for enforcement of the secnnty as well as the Kotes 

personal covenant is the same namel), the date when the money 23 2i 

becomes due at the expiry of the term fixed “ 

24. Mortgage for a term certain with default clause — 

Starting point. — A executes a mortgage document to B with a 
stipulation that the mortgage money is to be paid within a period 
fixed There is a further stipulation that interest is to be paid 
annually or at particular periods and that on default of payment of 
interest as provided the whole amount shall become due or that the 
mortgagee shall be entitled to call for the whole amount A commits 
a default m the payment of interest os stipulated m tbs document 
A executes a mortgage document to B with a stipulation that the 
amount is to be paid m a certain number of instalments There is a 
further stipulation that m default of pa>ment of one or more mstal. 
ments the whole shall become due What is the starting point of 
limitation for a suit to enforce payment of the mortgage money in 
such cases ? Before the decision of the Privy Conncil in Lasa Dm 
V Hit Qulab Kiinwar,^ there was a considerable conflict of opinion 
among the High Courts on this question It was held m the under 
mentioned cases* that the money bocamo “due ' as soon as it coaid 

13 (1036) A I R 1036 Siod li (IS) 161 lod Ca$ SIS 29 Sind L R 861 
yenumalJiamal 7 Cfiandumal Attanmal 

(1931) AIR 1931 All 397 (101) 118 lod Cas 951 SC Alt 951 (F B), 

Ufahomed Sussatn t Sdnuei Das 

Note 24 

1 (l932)AlB 1932 rC 207 (211) 189 lod Cas 779 7 Luck 112 69 lod App 

370 (PC) 

2 (1915) AIR 1916 All 189 (192. 191) 37 All 400 28 led Cai 910 (F B), 

Gayadtn v Jhvman Lai 

(1927) AIR 1927 All 211 (214) 99 lod C*s 762 Ananf Ram ▼ Khushal 
Stngk 

(192G) A I B 192S All 193 (191 193) 91 lod Cas 819 49 All 802 Sfieoram 
Singh V Dabu Singh 

(1923) AIR 1923 All 1 (5) C9 Ind Cas 991 45 All 27 (F B) Dayal v 
Vaherban 

(1922) AIR 1922 All 531 (521) 67 lod Cas ICO Ram Das ▼ Muhammad 
Said Ehan 

(1921) AIR 1921 All 290 (297, 293) 63 lod Cas 111 43 All 590, Pancham 
7 Ansar Hussain 

(1921) A I R 1921 All 192 (193) CSIodCasSSC 43 AU671, Aaths t Turst 

(1922) A I R 1922 All 37 (39) 66 lod Cas 171 44 AU 3C0 ColUelor o/ 

Jaunpur T Jamna Prasad 

(1910) AIR 1910 Oudh 1 (1) 82 lad Cas 551, Tulsht Ram t iluhamnad 
Uadi 

(1929) AIR 1929 Ondh 530 (335) 123 lad Cas S^O Lasa Dxn r lit Gulab 
Kunicar (RcTcrscd br the Pnry Coonctl la A I R 1932 P C 20" ) 

(1915) AIR 1915 Lsb 292 (293) 31 lod Cai 603. Shan SunJar t Abdul 
Ahad 

(19^0) 93 Ind Cas 219 (250) (111) lIendatLal7 Dutartj Lai 

(I'W) 2 lod Cas C53 (C53) (Cal) JagJtoSinghr DalConnd Sirgh 

(1897) 20 Mad 215 (2lS) 7 Mad L Jour 222 Perumal Apjan t Ala^irtaimi 

Rho^arafhar 
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Article 182 
Note 24 


legally be demanded, that is, upon the first default In some cases* 
it was held that the mortgagee could waive such default and sue on 
the basis of the next default In the third class of cases* it was held 
that a default clause was inserted m the mortgage document for the 
benefit of the mortgagee and that time did not begin to run before 
the date fixed in the document for payment of the money unless 
the mortgagee exercised his option of enforcing the payment before 
the date fixed This conflict has now been set at rest by the decision 
in Lasa Dm s case^ referred to above In that case the mortgage 
document provided as follows — 

"In case of default, the said creditor shall, at all times 
within and after the expiry of the stipulated period of six years 
aforesaid, have the power to realise the entire mortgage money 
and the remaining interest and the compound interest due to 
him, in a lump sum, through Court " 

(1928) AIR 1928 Mad 952 (953, 954) 103 Ind Gas 7S6, Shanmuga Eons T 
RamaZtn^am PtUai 

(1900) 1900 Pun Re No 23 1900 Pun L R178 Milkkt Jlam v Aehhru Mai 

(1930) AIR 1930 Lah 993 (994) 129 lod Gas 201 Sahtb Ssngh v Gurdtal 
Stngh 

(1922) AIR 1922 Lah 281 (284) 8 Lah 59 74 Ind Gas 187, Bam Chand v 
Bank of Upper Jndta Ltd Delhi . ... 

(1930) AIR 1930 Bom 297 (298) 125 Ind Gas 701 Oanpait Bala v Bhtlcu 
Sakharam 

(1920) AIR 1920 Cal 840 (810) 81 Ind Gas 208, Sakhaaat Ah Khan r 
Amtr Praman%k ^ 

(1897) 24 Cal 281 (285) 1 CalW N 229 Stiol Chand ifahor v Eyder MaM 

(1917) AIR 1917 Cal 171 (172) 83 Ind Gas 006 Bayataddin v AskraJ AH 
Pal „ ^ . j n 

loo 

Mt 


Sakina Begam _ 

(1918) AIR 1918 Oudh 823 (324) 47 led Gas 655 Lachmt Naratn v uoya 
Shankar 

[See (1929) AIR 1929 All 908 (909) 120 Ind Gas 652 Kamadlar 

Baj Naram (Default— No clear provision in mortgage e 
powering mortgagee to sue for debt — Time runs fro 
fixed and not from date of first default )] 

[S« also (1876) 1876 Bom P J 4 Nathu v Enshna ] 

3 (1924) AIR 1924 Cal 180 (141) 79 Ind Gas 271, Surendranath v 

Beshee Case Law , ei .t 

(1916) AIR 1916 Lab 451 (451) 29 1 C 854 dahan Ehan v ^ 

(1924) A I R 1924 Lah 702 (706, 707) 75 Ind Cas 1043 NanakOha 

11918)^'"^°’’“"'“’“°” - ■ ' - • 

4 ( 1929 ) 

be saBje 


(1928) A I R^1938 Mad 637 (639) 107 Ind Cos 650, Bangaswamy Bdlat v 


Euppuswamy Deekshatar 

(1926) AIR 1926 Mad 160 (160) 49 Mad 403 90 

Chetiusr r Venkalaaubbaraynlu Naidu 
(1917) AIR 1917 Ondh 177 (178) 40 Ind Cas 232 
Prasad v lit Qadro 

(1923) AIR 1923 Oudh 493 (494) 111 Ind Cas 

Mafliura Prasad 


Ind Cas 1033. 

20 Oudh Cas 1S2 I’-*” 
106 Ganga XX!/** ^ 
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Their Lordships of the Privj Council after referring to the 
decision in Pancham v Ansar Hussatn,^ a previous decision of 
the Board) observed as follows, 

“There can be no doubt that, as pointed out by Lord Blanes. 
burgh, a proviso of this nature is inserted in a mortgage deed 
‘exclusively for the benefit of the mortgagees,’ and that it purports 
to give them an option either to enforce their security at once, 
or, if the security is ample, to stand by their investment for the 
full term of the mortgage If on the default of the mortgagor — 
in other words by the breach of his contract — the mortgage 
money becomes immediately ‘due, it is clear that the intention 
of the parties is defeated and that what was agreed to by them 
as an option in the mortgagees is in effect, converted into an 
option in the mortgagor For, if the latter after the deed has 
been duly executed and registered finds that he can make a 
better bargain elsewhere, he has only to break his contract by 
refusing to pay the interest and 'eo tnslantt,' as Lord Bknes 
burgh says, he is entitled to redeem If the principal money is 
‘due’ and the stipulated term has gone out of the contract, 
it follows in tboir Lordships opinioo that the mortgagor can 
claim to repay it, as was recognised by Wazir Hasan J , m bis 
judgment in the Chief Court ‘Their Lordships think that this is 
an impossible result They arc not prepared to bold that the 
mortgagor could in this way take advantage of bis own default 
they do not think that upon such default he would have the 
right to redeem and in their opinion the mortgage moDe> does 
not ‘become due' within the raeaniog of Article 132 of the 
Limitation Act, until both the mortgagor s right to redeem and 
the mortgagee s right to enforce his secant) have accrued This 
would of course also bo the position if the mortgagee exercised 
the option reserved to him ’’ 

(1931) A IR 1031 Tat 285(392) iStlodCasCOO 11 Pat 112 Vukhdeo 
Singh T Uarakh Narayan Stngh 

(1917) AIR 1917 Mad 951 (953) 39 Mad 991 35 Ind Cas 418 Narna t 
Atnmantamma 

(1916) AIR 1918 Mad 1122 (1123) SS lod Cas 169. Paramajiran PiHa» v 
ArtstolU ChakoM 

(lOOC) 1C Slad L Jour SC4 (SCS), Vyththnga Aadan v Aarayana 5antt 
Ayyan 

(1921) G3 Ind Cis 7G3 (7C3) (Alad) Aadar t Namt /yrr 

(1019) AIR 1919 Mad 563 (5C3) 51 Ind Cas 721. Eamadh Diln Ammat t 
A andasanit PtfJay 

(1919) A I R 1919 5fad 643 (S44) 49 lod Cas 191. Lad akkammal r 

Sokkayya AatrA 

(1699) 22 Mad 20 (22) 8 Mad L Jour 167. A^fldlart/yro Caundan t 

Kvmartamx Coundan 

**” ^ Cobxndtlam 

133 112 Ifid 

■ • I led Cas 2*0 

ter djctcsj cf 


Article 1S2 
Note 24 


6 (1*^0) A I R 192C r C 85 («r) 53IcdArplS7 4SAU157 99ICC50(PC) 
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Article 132 
Kotes 
24—26 


The view expressed m Lasa Din's cass^ has been followed in the 
undermentioned cases® 

Where the mortgagee dots exercise the option, time will run from 
the default Where the mortgagee exercised his option to enforce the 
mortgage on default, by sending a registered notice to the mortgagor 
demanding payment of the mortgage money, it was held, following 
the decision in Zioso JDtn's case,^ that time ran from the date of the 
default ^ See also the nndermentioned case ® 


A mortgage bond provided for the repayment of the principal 
sum in twenty instalments with a stipulation that on default of 
payment of any one instalment, the mortgagee could recover the 
entire sum with interest It was held that the cause of action in 
respect of any particular instalment was different from the cause of 
action in respect of other instalments or in respect of the entire sum 
and that the plaintiff could recover all the instalments falling due 
within twelve years of the suit.® 


25. Suspension op pevival of cause of action. — The fact that 
the mortgaged property becomes submerged under water does not 
causa any suspension of the period of limitation for a suit to enforce 
the mortgage ^ 

Where a conveyance of a portion of the mortgaged property in 
discharge of the claim under the mortgage subsequently turns out to 
be inoperative, the mortgagee gets a fresh cause of action and a suit 
instituted within twelve years of such cause of action is m time 

26, Failure to sue on mortgage in time — Effect of.— 
Section 28, ante, is confined to suits fo r pcssssston and does no^ 

6 (1934) AIR 1934 Nag 191 (192) 80 Nag L R 290 152 Ind Oas 483, 

V Govxnda Baghf^. ^ 

(1936) A I R 1936 Sind 14 (14) 29 Sind LB 361 161 Ind Gas 518, 

Chandumal Assanmal „ p., 

(1933) AIR 1933 Ondh 66 (67) 8 Luck 212 112 Ind Caa 60 (i ^ 

6olt T Afahomed Abmhxm , j-.i 

(1935) AIR 1935 All 421 (422) 157 Ind Gas 675, Sot\ M v . 

(1934) AIR 1934 All 152 (163) 56 AU 496 151 Ind Gas 900. AWut 

man v Shto Dayal ,p 

(1934) AIR 1934 AH 397 (400, 401) 148 Ind Qas 951 66 All ^51 I ’ 
AduhavimadUvtsam '1 SanunlDas ,,, ^ 

(1935) AIR 1935 Mad 884 (885) 159 Ind Gas 172, TMrlhagxn uaaja 

1 enKatarama Chetti/ VtAala 

(1934) AIR 1934 Mad 227 (228, 229) 148 Ind Oas 311, Ruppa a 

chalapalhi Iyer n.,i.ahr 

7 (1934) AIR 1934 Ondh 473 (474) 151 Ind Gas S56, Hajcndra M 

Sx’igh\ Paghitbtr Singh p iMt ^ 

8 (1028) AIR 1928 Mad 637 (640) 107 Ind Gas 650, Pangaatiamy « 

Kuppuixiamy Deeh$^lar um/indan 

9 (1935) AIR 1935 Pat 383 (385), 15 Pat 1 156 Ind Gas 475. iWJ ‘ 

Singh V Aishun Singh 

Note 25 ^ 

1 (1933) AIR 1933 Pat 693 (693) 146 Ind Gas 656, Paghunath 

VeghuAIander Period 

2 (1905) 1 Cal L Jour 837 (348), R«rj»rom ilaricari v SarJiomaeo 
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apply to mortgage suits ^ Even though, therefore, the right to 
enforce the mortgage security may he barred under this Article, 
the right of the mortgagee is not extinguished * Thus, in a suit for 
redemption by the mortgagor the mortgagee can, in defence, claim 
payment of the principal as ^ell as the unpaid interest even though 
a suit on the mortgage either for principal or for interest might 
have become barred on the date of the redemption * On the same 
principle a subsequent mortgagee whose right to sue for recovery of 
money under bis mortgage is barred by limitation undei this Article, 
can, nevertheless, sue for redemption of a prior mortgage * Similarly, 
a prior mortgagee in possession may set up his mortgage as shield 
against a subsequent mortgagee who is suing on bis mortgage, 
although the period of limitation for the enforcement of the prior 
mortgage may have expired ® 

Where a defendant mortgagee is in possession under a usufruc. 
tuary mortgage and also bolds a simple mortgage, he cannot, in a 
suit for redemption of the usufmetuarj mortgage, claim that the 
simple mortgage should also be redeemed," unless there is a contract 
to the contrary ^ See Section 61 of the Transfer of Property Act 

27. Claim by mortgagee disallowed — Suit to enforce 
mortgage. — Where a mortgagee prefers an objection to an attach 
ment to an execution of a decree and the same is disallowed under 
Order 21 Buie 62 of the Civil Procedure Code, ho is bound to file 
a suit to establish the right claimed by him witbm one >ear of the 


Note 26 

1 Note 4, Section 28, 

3 (1933) AIR 1933 Bom 33 (2G) 141 Ind Gas 811. A'aiAmal ^otxram v. 
Hilkanth VMhnu 


• . Dm 

■ . • T llakm 

4 (1033) A I R 1933 Dom 25 (2G) lllIndCasSlI AatAmal t AtlUnfA 

5 (1929) AIR 1929 Mad 465 (4C7) 116 Ind Cm 641 Anrurjvin Chtltuir » 

T enkala P^rumal 

* '' Dangapia 


• ' ' • », Mathura Praxad * 

Ghanthioin Das 

(1900) 37 Cal 185 (167) 4minaI»T AxjarMi Mm 
C (1919) AlR19195Iad 69(01) 49lDdCasl33 41 Mad 1013 M<3n;M?ijfor 
Xarain lUo t S/nro P-ao 

[But eee (191S) AIR 191S Mad 1332 (1335) S' led Cas '56 Atkan 
Attffi T Sulnrjanan 1 

7 (1932) MR 1932 All 553 (559) JSs Ind Ca» 492 Parai Pjtfi t Sheo Dkan 
(1930) AIR 1930 hll 416 (117) 122 Ind Ci» 411 52 All 539, Jckku 
Dkunja T Sitla Balih Sin^h 

(Sm al» (1910) 6 lad Cai 353 (351) (1910) 1910 Pan R« S*o 93, 

Stem Sjnjh t Kann BaVa* J 


Article 182: 
Notes 
26—27 



1821 PAYMENT OF MONET CHARGED ON IMMOVABLE PROPEBTT 


Article 132 date of the order and cannot claim to enforce hig mortgage Tvithin 
Note 27 the period prescribed by this Article ^ 


llrtiola 133 1 33 . [OmiUed hy Section 3 of the Indian Limita- 

tion ( Amendment ) Act (lof 1929 J.] 

Note. — This Article is now re enacted as Article 48 A See 
Article 48 A and the Notes thereunder 


Article 


1 34 .* To recover posses- j Twelve [When the 
sion of immoveable property years, transfer 
conveyed or bequeathed in trust b e o o mes 

or mortgaged and afterwards known to 

transferred by the trustee or the plain- 

mortgagee for a valuable consi- ti^. 

deration. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. Sait to recover possession. 


4. “Conveyed or bequeathed in trust.” 

5. Property comprised in Hindu, Muhammsdan or Buddhist 

religious or charitable endowment. _ 

Act 1877. Article 134 

iSi — To recover posses^oa ot uninoTeable Twelve years TIis ® 
property conv^ed or bequeathed lo trust or purcnase 

mortgaged, and afterwards purchased from the 
trustee or mortgagee, fora valuable coosideca 

tlOQ 

Act of 1871, Article 134 

J3i — To recover po'^session of immoveable I Twelve years j The ° 
property conveyed lu trust ot mortgaged and! I 

afterwards purchased from the trustee ot mort j j 

gagee in good faith and for value | I 

Act of 1859, Section S ^ 

5 In suits for the recovery from the purchaser or any and f*’' 

ComputaUon o/peTiod of him of any property purchased ‘aeweitafT'' 

I»7K»(a<ion in sutfs toreco valuable consideration from a jba'l 

ter propcTtn purehaud pawnee or mortgagee .he pu^ 

from deposttanes patinees, be deemed to have anacn at the o 
or mortgagees chaw 

Provided that, m the case of {.a main* 

ProtiM tary, pawnee, or mortgagee, no such , . pj30$e l5. 

tamed unless brought within the time limited by Clause 
Section 1 ■ 


Mote 27 O n h D<1J t 

1 (1027) A I R 1927 An 503 (591) 102 Ind Cas 703 40 All 903, 

Itupchand 
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6. Section 10 and Article 134. 

7. Transfer must be for valuable consideration. 

8. “Transfer” — Valid transfer. 

9. Transfer, if includes execution sale. 

10. Good faith. 

11. Nature of transfer by mortgagee contemplated by Article. 

12. Transferee getting possession subsequent to transfer — 

Effect. 

13. “Mortgagee.” 

14. Mortgage, if should be one vlth possession. 

15. Mortgagee transferring but subsequently getting re-trans- 

fer — Effect. 

16. Starting point of limitation. 

17. Time for redemption by mortgagor not ripe at date of 

transfer by mortgagee — Limitation for mortgagor's 

suit against transferee. 

18. Adverse possession against mortgagee, whether adverse 

possession against mortgagor. 

19. Mortgagor's estate In the hands of a limited owner at 

the time of transfer by mortgagee — Bait by person 

succeeding to estate on termination of limited estate. 

Other Topics 

■ • * • « ~ . gee iicte 4 Ft I 

Bee Note 5 

• See Note 19 

See Note 7 Pt 1 
reodered is for valosble cooudeta 
tioQ Bee Note 7 Pt 3 

8ub>ciortgai;o >s sot transfer Bee Note 11. Pt 2 

Bait for declaration of inrabdity of sale by trustee See Note 3 Pt 3 

Transfer by tmstco and transfer by mortgagee Bee Note 10 

1. Legislative changes. 

1 Section 5 of the Act of 1859 (which corresponded to the present 
Article) contained a proviso under which the rule (enacted by 
the Section) that limitation ran from the date of the transfer 
was subject to the condition that in tbo case of a transfer by a 
mortgagee, the suit against bis transferee could not be brought 
after the expiry of the period of limitation that would hare 
been applicable to a suit against tho mortgagee himself There 
13 nothing corrosixindiDg to ibis proviso in the later enactments 

2 The corresponding Article m the Act of 1871 contained the 
words "convojed in trust The words “conveyed or bequeathed 
m trust ' were substituted in the later Acts 

3 Tbo words "transferrei by the trostee or mortgagee in the 
present Act were inserted in place of tho words * purchased 
from tho trustee or mortgagee which apjieared m the eorres. 
ponding Articles in tho earlier Acts** The word "purchase' 

Article 134 Note 1 

li(1923)AIR 19-23 Rom 155 (IC2) C7 Ind Cat 7C1, PsKi of t 

i atvlbkcy r^rabim 


Article 134 
Note 1 


Lin 115 
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Article 234 
Note 1, 


was held to include only the transfer of an absolute interest and 
not a right lessor than that ^ In this view a permanent lease* 
or a mortgage* was held not to be covered by the Article In 
some other cases it was hold, that leases* and mortgages® were 
fro tanto '’purchases " Tha latter view was, however, rejected 
by the Pnvy Council,®* by which it was held that the term 
“purchase” in the Article only included transfers of ownership 
and not transfers of a limited interest like permanent leases, 
etc The present Act, by using the word * transfer, makes the 
Article appheable to all ktnds of transfer so as to include 
permanent leases'^ and mortgages ^ 

-,4- ■. w t FaltiiRa^av Kesava Poiuval 

• Udpfl V Yenkataramana Bkalta 

Ind Caa 290, Hathe t 


i (1905) 2 Cal L Joat 546 (551), Bam Sana\ Ohosk v Ear* Eatayan t.\ngk 
Dta Bahadur „ 

(1903) 27 Bom 373 (377) 5 Bom L B 241, Earayan Manjaya v Shrt Bama 
ehandro Devasthan (Permanent lease ) ^ » j 

(1914) AIR 1914 Cal 813 (815) 42 Cal 536 24 Ind Cag 899 HHltfiltf 
Prasad Beghona v Halidas Eaxek _ . 

(1909) S Ind Caa 93 (95) (Cal) Jnananjan Banerjt v Adcremonty !»«<« 

411 W N J23 (FB) Behan Lei t 

f Fahtehani (Under Act of ISTT 
ntit inai. ioougu a uiotigagee (from themortgagee) was a 
withiQ the meamog of Article 134 he was not an out and out p 
chaser but bag only purobas^ the right to bold till debt is paid } 
(1891) 15 Bom 683 (585) tesu Jtamn v BaXkrMhna Lalahman 
(1901) 24 Mad 471 (487 488) (P B) arona«*:raman Btlati ^emburan j 
Ammu (Before the Act of 1TO3, this Full Bench of the Madias J»§a 


(1911) 


da (1900) 86 Cal 1003 (1015) 36 Ind App 14B 

Gostrams t Rliama CAaran Eandt 
conveyed — 33 Cal 611, ^yetsed ) 


4 Ind Cas 449 (P C) 

{There being no absolute titi 


C (1922) 


Ind App 
rt» /y" 


* , • I Lahar 

IS 795 1919 Pun Ro Ro 

* • ) 431od Cas31 (FR) 

. 43 Cal S4 29 Ind Ca» SSj. 

BamfsAar Jfaha r Jtu Thafur Coswamt (Annua 

* ' .» /X Rjui 69S 
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4 The corresponding Article in the Act of 1871 contained the 
words “in good faith” with reference to the purchaser® These 
words have been omitted in the snbscquent Acts As to whether 
good faith in the transferee is still essential notwithstanding the 
omission of those words, see Note 10, tnfra 

5 The starting point of limitation under this Article was the date 
of the transfer By the Amending Act 1 of 1929, it is now the 
date on which the transfer becomes known to the plaintiff 

2. Scope of the Article. — Commenting on Section 5 of the Act 
of 1859 which corresponded to this Article, their Lordships of the 
Pnvy Council in Radhanath Doss y Gtsbome Co observed as 
follows 

“Their Lordships desire to say that the provision of the 
Section IS founded, no doubt, upon considerations of high policy 
— of a policy which their Lordships do not at all doubt is one 
which is extremely benedcial to India, having regard to the 
circumstances of that country Bnt their Lordships cannot fail 
to observe that the provisions of the Section are of an extremely 
stringent kind They take away and cut down the title, which, 
ex hypothm is a good title of a cestus que trust or of a person 
who has deposited, pawned or mortgaged property they cut 
down that title as regards the number of years that the person 
would have bad a right to assert it from a very great length of 
time, sixty years, they cut it down to twelve years It is, 
therefore, only proper that any person claiming the benefit of 
this Section should clearly and distinctly show that be fills the 
position of the person contemplated by this Section, as a person 
who ought to be protected ” 

The above observations were quoted with approval by the Pnvy 
Council in Juggemauth Sahoo v Syud Sha ytdhomed* which was 
also a decision bearing on Section 5 of the Act of 1859 The view 
laid down by the Privy Council in the above cases is regarded as 
applicable to the Article in its present form also and the Article 
has been regarded in the light of a provision which cuts down the 
period of limitation which wonid have otherwise applied to the class 
of suits mentioned in the Article ® The reason for thus abridging 
(1925) A I R 1925 Rans S*7 (878) SRsngSCT 90lDd Cas 1011. 7 A 

Jl yi il ChtUyFwmy 11 A M i/ahomfd Eonni 
(1920) A I R 1!720 Cal 879 (SS2) 47 Cal 6CC 5$ Ind Cas 705, AWin Bai t 
Abdur Hahtm 

[See (1919) AIR 1919 Mad 972 (9^0) 40 Mad 1010 43 Isd Cas 31 
(F B). Seeti KuU% t PalAumma ] 

6 Section 5 of th« Act of 1559 also applied only to a ‘ bma fide" parebaser of 
propertv from a trustee or xaortfigee 

Note 2 

. * * ■ P I 2 Sather 897 2 Sar 

• S Salber Cl 14 Bceg I, 

8 (1935) A I R 1933 Mad 894 (8^5), £r$rtiaan.«xm An^r v &t5arafAun 
Ckef'i 


Article 134 
Notes 
1—2 
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Article 13i 
Notes 
2—4 


the period of limitation that would have otherwise applied has been 
stated* as follows 

“ The underlying idea may be that the creator of the trust 
or the original mortgagor put the trustee or mortgagee m a 
position to deal with the property wrongly as well as rightly 
and that after a limited time neither the cestui que trust cor 
the mortgagor shall be permitted to question those dealings ' 


3. Suit to recover possession. — A suit for redemption is a 
suit for recovery of possession within the meaning of this Article ^ 

A suit by worshippers of a thakurdwara for ejectment of the 
transferee and restoration of the property to the trustee is not a 
suit for possession within this Article (even if otherwise this Article 
will apply to the suit) * 

A suit for a declaration that a sale by a trustee is invalid is not 
within the Article, the snit not being one for possession * 

The Article applies to a suit against the representative of a 
transferee as well as to a suit against a transferee * 


4. "Conveyed or bequeathed In trust." — The expression 
"trust" seems to be used in the Limitation Act m a general sense 
as including both express and constructive trusts (See Notes to 
Section 2 clause 11, ante) But it has been held by the PftvT 
Council that the expression "conveyed or bequeathed in trust m 
this Article must be taken m the same sense as the expression 
"vested in trust for a specidc purpose has in Section 10 ante and 
that the Article only applies to cases of express trusts * _ 

(1919) A I E 1919 Mad 972 (981) 40 Mad 1040 43 Ind Cas 81 (F B) Seth 
KuUt V Petthummd 

4 (1920) A 1 R 1920 Cal 379 (382) 47 Cal 866 5S Ind Cas 705, Norom XJiWr 
Abdur Bah\m 


Note 8 

1 (1927) AIR 1927 AU 807 (810) 102 Ind Cas 135 Lakhmi Das T Sadia 
(1919) A I B 1919 Mad 972 (987) 40 Mad 1040 43 Ind Cas 31 (F 

SeeU Kutti f Pathumma (Pet SriniTasa Iyengar J) on nndh 
(1926) AIR 1926 Oudh 547 (548) I Luck 423 97 Ind Cos 674 iJ 


67 Ind Cas 
tb (In 


[But see (1897) 24 Cal 418 (429) So;etinr Paja t Gout Mohvn Das 
Baulnatl , 

J (1914) AIR 1914 Mad 708 (711) 24 Ind Cas 3C9 38 Mad 1064 I 
ckala Beddiar y CoUeclor of Trtchnopoly (Arliele 120 
1 (1919) AIR 1919 Mad 972 (933) 40 Mad 1040 43 Ind Cas 31 {t m 
Kulhy Pathumma (Per Srinivasa Iyengar J) 

Note 4 

l (19''>2) AIR 1922 P O 123 (128) 43 Ind Arp 802 44 

Cas ICI(PO). T Mfya Varutkt TirUus Suamxjal r Sajuswa V ^ 
[See also (1922) A I R 1922 Eah 271 (272) 65 Ind Cas .22 P.-r 
5in<7A r SAnn Das 1 
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5. Property comprised in Rinda, Mnhammadan or Bnddhist 
religions or charitable endowment. — Before the decision of tho 
Priry Council in Vtdya Varuiht v there was a conflict 

of decisions as to whether the property comprised in a Hindu or 
Muhammadan religious or charitable endowment was “property 
convoyed in trust” within the meaning of this Article It was 
generally held that such property was property convoyed m trust 
within this Article and that a suit for the recovery of such property 
(where it had been improperly alienated by the manager of the 
endowment) was governed by this Article * The contrary view was 
held in tho undermentioned cases * This conflict was set at rest by 
the decision of the Privy Council in Vtdya Varutht v Baluswamy * 
In that case, it was held by the Privy Council that tho expression 
“property conveyed or bequeathed in trust*' in this Article must bo 
understood in the same sense as the expression "property vested in 
trust for a specific purpose” has to Sutton 10 ante and that the 
property of a Hindu or Muhammadan religions or charitable endow, 
ment was not such property It was therefore held that this Article 
did not apply to a suit for the recovery of such property It was 

Note S 

1 (1932) AIR 1922 P 0 123 (129) IS Ind App 303 44 Mad 831 65 Ind Gas 

161 (P C) 

2 (1885) d Bosi 169 (172), Eupd T Gonnd 

(1898) 1898 Bom P 7 97, Alhma Uottumtjra v Uuran 

(1920) AIR 1920 Cal 772 (773) CO lod Cas 689. ilchamad Eonmuddxn v 
Sobha £Ka(un (Walif ) 

(ig30)AlR 1920Cal379 (382) 47 Cal 866 68lDdCas705, Naratn Das 

T Abdur Roktm 

(1912) 16 lod Cas 927 (928) (Cal) Uadhu Sudhan Handal v 2iadh\ka 
Prosad Das 

(1905) 2 Cal L Jour S46 (549, 550), Ram Ranot Chash v ZTam Narayan 
Stnyh Deo 

(1903) 31 Cal 314 (317) Jagamba Ooswamtni ▼ Ram Chandra (Tortrami 

(1869) 11 Suth W B IS (14) 3 Beag I. B A C 1S5. Brejo Soondurte Dibvs 

V Luekmu Sooniearte 

(18C9) 11 Suth W R SC (37) Gobind Bath Boy ^ Ditehmte Koomaret 

(1863) 10 Bath W R 458 (459), Bhurruck Chunder Saheo v Colam 
Shuruff 

(1919) AIR 1919 Mad 571 (571. 573) 62 Ind Cas 914 Nataraja DtssJuxr 

V ralliamma* 4cAt (Property not cooTeyed to the mahant for his 
personal use but for the benefit of the mutt — The tnnaction is a 
conveyanee la trust ) 

(1679) 3 Mad 175 (179) 3 lod Jur 553, Sommonlho Pandara v SelUtpia 

(1916) AIR 1918 Oudh 845 (947) 45 lod Cas 293. Basdeo Ban t Ram 

S See (1697) 1897 Bom P 3 146, Vtn\aiesJi ▼ Tsmmayfo 

(1873) 20 Suth W R 471 (472], Bum Suroop Dan v £hos?t/« Jha 

(1866) 6 Suth W R P C 3 (9) 2 Moo lod App S90 (P C), J etron Dou 5aku 

^ T Aubeer ud-^een 

(1910) 5 Ind Cas 4 (11, 16) S3 Mad 265 (F B). AotZoum Pilfat t Xalaraja 
Tamb\ran 

[See also (1913) 19 Ind Cat 55S (559) 37 Bom 231, Maltamod Gou 
T Rajbax Roshanbstx J 

4 (1922) A I R 1933 P C 133 (12-) 49 lad App 803 44 Mad SSI CS Ind Cat 
161 (PC) 


Article 13% 
Note 6 
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Article 131 
Kote 5 


further held m the above ca'se that such a suit would be goTerned 
by Article 144 As regards the starting point of limitation, it was 
held that limitation would begin to run from the termination of the 
tenure of office of the alienating manager and not from the date of 
the alienation In other words, the possession of the alienee would 
become adverse to the institution within the meaning of Article 144 
only from the termination of the tenure of office of the alienating 
manager This view was based on the ground that an alienation bj 
the manager of a religious endowment was good during the period 
he was in office and it was only on his ceasing to be manager that 
the possession of the alienee became unlawful 

After the above decision of the Privy Council, it was settled law 
that this Article did not apply to cases where the property sought 
to be recovered was property comprised in a Hindu, etc religious 
or charitable endowment,® except where property was transferred to 
a specific person to be held in trust by him for the benefit of a 
certain religious or charitable institution so as to constitute such 
jierson an express trustee ®^ It was also clear that Article 144 
applied to such suits* But it was held m some decisions that the 
rule laid down in Vtdya Varutkt s case* regarding the starttng point 
of limitation was not applicable to the following cases 

1 ‘Where the alienation sought to be impeached was an out 
and out sale and not merely a transfer of a limited interest 
like a permanent lease ^ 

2 Where the transfer had been made by the dharmalcaTta 

or manager of a temple * 


6 (1933) AIR 1933 All W (19) 54 All 909 148 Ind Gas 462 Sarabdso Sharthi 

V Earn Bah . 

(1933) AIR 1933 Bom 217 (222) 57 Bom 709 148 Ind Gas 385 Hamia 
miya Sarfuddm v Nagtnda* Jtvanjx 
(1920) AIR 1928 Cal 668 (574 675) 94 Ind Gas 235 Oangaprosad CMU 

dhury t Kuladananda Boy , 

(1920) AIR 1926 Cal 207 (288) 90 Ind Gas 6C7, Bthnn Lai V ifuralf 

(1936) AIR 1956 Lab 784 (784) 165 lad Caa 43 Dmrlta Das v 

Bam _ T.i 

(1925) AIR 1925 Mad 822 (823 823) 86 Ind Oai 231 Banija Dasan v 
ehuma Dasan 

(1921) AIR 1924 Mad 827 (827) 95 ladGaa 815 Venlataramana v Aanp 
(1935) AIR 1935 Oudh 425 (426) 156 Ind Caa 92 Wahtd Ah v Mano 
Ah Bhan * • « 

[See (1926) AIR 1926 <H1 322 (324) 90 Ind Gas 781 Jabeda AA 
V Afafiommad Uotaffar Ah ] . 

6a (1926) 95 Ind Caa C99 (700) (I*h) Waravi Dass r Sardul Smgh (Ob 
terms ol the CDdowmcnt fceWthat it was a ) 

G See cases in Foot Note 6 above rr/tmid 

7 (1933) AIR 1933 Bom 217 (224) 67 Bom 709 113 Ind Gas 395, n 

mtf/a Sar/uddtn Y NaytndoiJnanji 
(1929) AIR 1923 Mad 614 (622) llO Ind Gas 601 Sa 

Venkalaseshayya 

8 See (1929) AIR 1928 Mad 611 (022, 623) 110 Ind Gas 891, » « 

V i'enla<asei5aj/ya 
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It hold that in the above two cases limitation would run 

from the date of the alienation and not from the date of the 
termination of the tenure of ofheo of the alienating manager 

In this state of the law, Section 10 ante was amended b) Act 1 
of 1929 b> the addition of a now inragraph Under this paragraph, 
property comprised in a Hindu, Muhammadan or Buddhist religious 
or charitable endowment must bo deemed to bo property vested m 
trust for a specific puri^oso and the manager of such property must 
bo deemed to be a trustee But the provision m the paragraph is 
expressly confined to the interpretation of the words ‘‘trust’' and 
"trustee" for the purpose of Section 10 Hence, for the purpose of 
this Article, the ruling in Vtdva Varutht’s case* ts still applicable and 
it must bo bold that property comprised m a Hindu or Muhammadan 
religious or charitable endowment is not property convoyed or 
bequeathed in trust within the meaning of this Article Hence, 
where such property is transferred for consideration by the manager 
of the endowment and a suit is brought by the succeeding manager 
for the recovery of the property, this Article will not apply to the 
suit The Legislature has, however, enacted a specific provision with 
regard to such suits in Article 134 B which was introduced into the 
Act by Act 1 of 1929 This Article prescribes a i>enod of twelve years 
for such suits and the period of limitation under the Article begins 
to run from the termination of the tenure of office of the ahenating 
manager The Article applies equally whether the transfer impeached 
IS a transfer of a limited interest or is an out and out sale The 
Article also applies to all kinds of endowments and is not inapplicable 
to alienations by dharmakartas or managers of temple property. 

In rulings of the Privy Council delivered after the enactment of 
Article 134B, it has been held that even under the previous law, 
the rule that limitation began to run only from the termination of 
the tenure of office of the alienating manager and not from tho date 
of the alienation was equally applicable, whether the alienation was 
a transfer of a limited interest or was an out and out sale and 
whether the alienor was a dharmaharta of a temple or the mohunt 
of a mutt^ 

Thus, Article 134 B does not effect any change in the law of 
limitation applicable to the class of suits dealt with therein Tho 

9 (1936) AIR 1930 P C 183 (186) 162 lod Cas 465 59 Mad^OO 63 Ind 
App 261 (P C), Ponnawbalo Desikar ▼ Pmyanan Chetty (Alienation 
by dharmalcacta — Time runs from date of death or removal from ofSce 
of alienor ) 


Artlole 1S4 
Note 5 
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Notes 
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Article only embodies a spectfie provision relating to such suits 
^whereas under the previous law such suits were held to fall under 
the general and residuary provisions of Article 144 See also the 
undermentioned case*® and Notes under Articles 134 A to 134 C 


6. Section 10 and Article 134. — Section 10 ante provides inter 
aha that a suit for recovery of property vested m trust for a specifics 
purpose and transferred by the trustee mithout consideration can be 
brought at any time In other words, Section 10 creates a total 
exemption from the bar of limitation m regard to such suits 'Where 
the transfer is one for valuable consideration, a suit for the recovery 
of the property from the transferee is not governed by Section 10 and 
IS not exempt from, the bar of limitation * This Article and Articles 
134 A to 134 C prescribe the period of limitation for such suits 


7, Transfer must bo for a valuable consideration — The 
Article applies only to transfers for valuable consideration It will 
not therefore apply to cases of gift,^ or to a transfer for an alleged 
consideration which however is inserted nominally to serve as a 
cloak to cover what is really a gift * But a “gift by a trustee of 
trust property in return for services rendered or to be rendered by 
the donees in connection with the trust temple is for valuable 
consideration * An exchange of one land for another is a transfer 
for valuable consideration, though it may turn oat subsequently that 
the land exchanged has to be surrendered to a third party claiming 
in his own right * 

8, “Transfer” —Valid transfer. — The transfer must be valid 
as between the transferor and the transferee, though it may not be 

10 (1936) AIR 1936 Lab 784 (784) 165 Ind Gas 48 PwarKa Dos v 

(Suit by worshipper* ol temple lor ejectment and not for possess 
against alienee is not goTerned by Article 184 ) 

KoU 6 

1 (1918) AIR 1918 Bom 183 (184) 46 Ind CiS 19, Hamacharj/a v Shnnt 
vasachari/a 

(1879) 4 Oal 897 (919) 4 Cal L R 193 4 led Jur 287, Greender Ckundtr 
Ghoaev Uackanlosh ,rt.oP,in 

IS«al»(1919)AIR1919Lah 410(411) 53 Ind Gas 577 
Re No 109 JamtalStnghy ifl Rnyi) 


Note? 

1 (1912)l3IndCa8 375(376)(Upp'Bar) NgaPawr Nga LuGaU 
(1901) 6 Bom L R 38 (41) Vithu v Keihav 

2 (1930) AIR 1930 Mad 299 (300) 126 Ind Gas 279. Subba Bao J 

neyasuamt (Bight snnu rent p m to temple for house 

locality 18 not valoable consideration } ^ , , »r j ot ri Ind Ca* 


iRmi* 

trust 


property held not for consideratiou jj iVnlo/ 

I (1018) A I B lOlS Don M3 (183) ,.8 


id Oa* 19 rfonn 

^enkatramanaeharva ^ 

f transcendent iroporUnc* « 

Itajagopalanr Somutundats 
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oporatiro ftgiinst a trust or other person Where theroforo there is 
no transfer but the alleged transferor only eVatos that though the 
property stands in bis name it rcall> belongs to the alleged alienee 
and has no objection to tho municipal autbontios transferring the 
property to tho name of tho alleged ahcnco there is no transfer for 
tb© Article to operate * 

9 Transfer, if includes execution sale — In Subbtah v 
ifohammad Mustafa * rvhore in execution of a decree against a 
trustee tho trust property vras sold m court auction and the question 
arose srhother this Article or Articlo 144 applied to a suit for posses 
Sion against tho auction purchaser it was hold that the Article did 
not apply to such cases and thoir Lordships of tbo Friry Council 
obsorrod This is not m fact a transfer by a trustee himself for 
valuable consideration though there is little difference between a 
transfer under an adverse execution and sale by the trustee bimself 
A similar view has been taken lo the undermentioned cases * 

It has however been held that a court auction purchaser m execu 
tion of a decree against a mortgagee must considered to be only a 
mortgaged for the purposes of this Article and that if such auction 
purchaser transfers by private treaty to a third person a suit for 
possession against such transferee would be governed by this Article * 
Note 8 

1 (1930) AIR 1930 Mad 293 (299) 126 Ind Cai 279 Bao v Teeran 

janeyaswamt 

Note 9 

1 (1923) AIR 1923 P C 17S (177) 46 Mad 751 60 lod App 295 74 lod Gas 
492 


V x)ua/t 

(1923) AIR 1923 Cal 1 (6) 74 lod Cas 630 60 Cal 49 Charu Chandra 
Praman\h ▼ Ifahush Chandra Kundu 
(1927) AIR 1927 Mad 1028 (1029 1030) Thtruvtkrama Ayyar t Fyapun 
Na chen 

(1918) A IR 1918 Mad 974 (978) 40 Ind Cas 60 Sub'ba'tya Pandaram v 
ildhamad Mnslafiha ilaracayar 

K I WA Q'ldJj. lAU h% lod Cm. W-I ’UL Cm, 

Mohammad ATohnn t Mohammad Ab%d 
(1903) 25 Mad 99 (103) 11 Mad L 7onr 323 (F B) AkamedKufhY Paman 
Bambudrt (13 Mad 316 Ofarrnled ) 


(1925) AIR 1925 S od 167 (170) 79 Ind Cas 466 19 Sind L R 268 Maho- 
med Moosa ▼ Eau Falehullah 

(1903) G Oedb Cas 805 (321) Nawab Farrukh Begum ▼ Shexkh Ahmad Ah 
(Parebasei of mortgagor a ngbt t tie and interest — Art cle does not 
apply ) 

[See (1910) 5 Ind Cas 877 (878) (Cal) Ntdhxram Bandopadhya v 
Sarbessvr Bxstcai 

(1865) 11 Cal 121 (131) 11 Ind App 218 4 Bar 678 8 Ind Jar 

633 (P C) Ealxdat MuUxek ▼ iTanbn^ Lalt Pundxt ] 

3 (1930) AIR 1930 All 417 (413) 124 Ind Cas 408 Abdul Atxe r Munnt Lai 


Article 131 
Notes 
8-9 
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-Artlole 134 
Note 10 


10. Gocrd faith. — The \rords “fiona Jide' and "in good faitb 
%vere used in the Liimtation Acts of 1859 and 1871 respectively. It 
was held m cases arising under the said Acts that it was necessary 
to prove a belief in good faith on the part of the purchaser that he 
was acquiring an absolute title ^ 

The said words were omitted in the later Acts, and the question 
has arisen whether the protection of the Article is available only to 
a transferee who has taken the transfer bona fide without notice 
o! the restriction in the title of the transferor In the case of a 
transferee from a trustee, there is an almost complete consensus of 
opinion that want of good faith on the part of the transferee is 
immaterial * 

But there has been a conflict of opinion in India, very often in 
the same Court, as to whether the Article applies to a transferee 
from a mortgagee who has not taken the transfer in good faith 
The basis of the conflict lies in the fact that there is a distinction 
between a transfer by a trustee and a transfer by a mortgagee, ta 
that the trustee, who is vested with a full title to the property can 
transfer a full title, whereas a mortgagee, who is vested only with a 
limited interest m the property, cannot transfer more than what 
he has htmself got In Radhanatk Doss v Oisborne <£ Co whwli 
was a case under Section 5 of the Limitation Act of 1869 wherein 
the word "purchase’ was used instead of the word "transfer" and it 
was also provided that the purchase must be bona fide, Lord Cairns 
in delivering the judgment of the Board observed as follows 


(1916) 

(1919) 


1 (186G) 
(1866) 


2 (1931) 
(1920) 
(1924) 
(1919) 
(1926) 


AIR 1915 All 428 (423) 30 Ind Css 6C1, Ohan Bam v Iti Bahna 
AIR 1918 Mad 1201 (1203) 88 Ind Cas 194, Kannusmx 
royan v JLfurAvsamt Ptlta% 

Note 10 

6 Suth W B 120 (121) Luteefun v Detjo Jan (Act of 1559— 
fidts considered material ) , 

5 Suth W B 230 (239), Ehyroon^sa v SaUhoomm Khatom (Do I 
[Sc« (1876) I Bom 269 (279 281), ManxUlal Aimuram v MwAiW 
Dittjlui (Even under tbe Act of 1871 the view was .. 

mere notice of exbtence of a trust is not against bona p 
transferee )i) , 

AIR 1931 Cal 113 (116 116 120) 53 Cal 231 130 Ind Cas .7 . 
BotlrunthanalA Boy » ^Ihmedulta v-.wii 

AIR 1920 Oal 379 (381. 382) 47 Oal 866 59 Ind Cas 705, 

Das V Abdur Eahttn _ 

A I R 1924 Ondh 44 (45) T7 Ind Cas 737 26 Oudh Cai 197, oo 
ifisra V Deofa Dm StttgA 

AIR 19X9 Oudh 313 (814) 63 Ind Cas 168, Muhammad Ab&u 
ilt Natiban 

95 Ind Caa G99 (700) (lab) NaraxnDas-7 SardulSxngh . 

ISee also (1931) AIR 1931 Lah 120 (130) 130 Ind Cas 780. / 

Dm V Mohommod Uafit 1 _ t 

[Bui lee (1905) 2 Cal I. lour 448 (450, 457). Bam Chum f ifl'f y, 
Protab esandra DhU (Act of 1877— If transfer with * 
lodge ol defect of tlllo. Article 114 arpE** ) ,, n,,? 

(1800) 0 Mad L Jour 03 (96) Ambalatana Desxgar r JJtpr 

Jayadip )J ,• n. ir L B 

15 SnlbW nr 024(27) 14 Moo Ind App I (15. 1C) 0 Dcoff 

530 2 Bulber 397 2 Gar C3C (? C) 
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"Thoir Lordship*? think that, in order to claim the benefit of 
this Section, a defendant must show three things first, that ho 
13 a purchaser according to tho proper meaning of that term 
second, that ho is a purchaser bona fide, and, third, that ho is a 
purchaser for valuable consideration 

“Now what IS the moaning of tho term ‘purchaser’ m this 
Section ? It cannot bo a person who purchases a mortgage 
as a mortgage, because that would bo merely equivalent to 
an assignment of a mortgage > it would bo tho case of a person 
taking a mortgago with a clear and distinct understanding that 
it was nothing more than a mortgago It, therefore, must mean, 
in their Lordshijis' opinion, some person who purchases that 
which, de facto, is a mortgago, uinn a representation made to 
him, and tn the full belief, that it is not a mortgage but an 
absolute title ’’ 

Tho Calcutta High Court* has held that the question as to good 
faith IS now tmmatenal as thoso words have been deliberately 
omitted from the Article and as there are no words therein 
compelling a contrary view, tho only restriction provided in the 
Article being tho passing of valuable consideration The Nagpur 
High Court has held that the question as to 'good faith’ is now 
immaterial,* and that there is no distinction lo this respect between 
a transferee from a trustee and a transferee from a mortgageo * In 
Oudb, some cases* bavo proceeded upon the view that Article 134 
applies only to transferees m good faith, the view being based on 
the decision of the Privy Council m Badhanatk Doss’s case ** Other 
eases’ have held that the question of good faith of the transferee is 
immaterial 

3 (1931) A 1 R 1931 Cal 113 {116. 121) 68 Cal 231 ISO Ind Cas 275 

Baikunlhanath Boy t AhmeduUa (Costello, J , still felt a doubt 
irhetber actual knowledge of tho defect of title instead of contructiva 
notice IS imtnaterial ) ^ 


. ’ Etjai 

’ ictual 

udits 

IS 6f, 

• ■ * o - i * ag to 

transfer as vendee from mortgagor — Transferee taking bona fide— 
Attwle 134 proleeta the Utter though it may appear later that mort* 
gageo had really no sale fn his favour ) 

(1919) AIR 1919 Ondh 313 (314, 316) 63 Ind Cas 1C8, ZIxihammad Abhas 
V lit Nanban 

(192C) AIR 192G Ondh 493 (493) 95 Ind Cas 143, Honman Stngh r. 

Umrao Kaur (Actual notice alone disenUtles transferee to protection 
Not mere constructive notice ) 

(1920) AIR 1920 Oudh 17 (21) 23 Ondh Cas 125 57 Ind Cas 497, lfaS&u5 
Altv Mohammad .Bitiiitn 


Article 134 
Note 10 


Oudh 
I and 
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Article 13) 
Kote dO 


In Pandu y Vtthu^ the High Court of Bombay held that the 
principle of i^acJ^anat^Hoss’scase^^applied also to the interpretation 
of the present Article and that the Article applied only to transferees 
in good faith And this view has been affirmed m subsequent cases * 
The High Courts of Allahabad,'* Lahore," Madras" and the 


(1933) AIR 1933 Ondh 38 (40) 140 Ind Gas 182 Baghunandan J/twa t 

Mahadeo (AIR 1926 Ondh 537 (F B), Followed ) 

8 (1895) 19 Bom 140 (144) 

9 (1930) A I R 19 Bom 292 (294) 125 Ind Gas 699, Shivaj* v Channava 

(Notice of only mortgagee rights jn transferor disentitles transferee 
from benefit of this Article ) 

(1925) AIR 1925 Bom 417 (417) 89 Ind Gas 189, Vtshwa Nath v Tala 
Ram VUhtt (Transferee Iromfinottgagee knew that transferor was 
only a mortgagee and also had the mortgagee's title deeds giren to 
him at the transfer — Article 184 does sot apply ) 

10 (1915) AIR 1915 All 425 (42C) 37 All 660 80 Ind Gas 956, Dtrjpal Stngh 


V Zallu 

(1929) 118 Ind Gas 659 (660) (All), Behan Lai t Bahti Bam (AIR 1915 


All 


425, Followed ) 

(1915) AIR 1915 All 422 (423) 30 Ind Gas 564, Ghatt Bam v lit EahM 
(1930) AIR 1930 AU 417 (418) 124 Ind Gas 408, Abdul Am t Hum Lai 
(1927) AIR 1927 AU 807 (809) 102 Ind Oas 135, La'khm% Dat t. Badla 
(1887) 9 All 97 (102) 1886 AU W N 803, BAo^wflrt SaAa» v Skagvan Dm 
(Act of 1877 ) . 

(1915) A I R 1915 All 203 (204,206) 29lDd Gas 403,Fflnna Lol t BanetMT 
Sakat 

ll (1931) AIR 1931 Lah 464 (464) 132 lad Gas 184, Hthnga t Zman Ah 
Shah _ _ 

(1926) AIR 1920 X/ah 676 (677) 96 Ind Gas 886, Zaman Ah Shah t 
( 1924) AIR 1924 Lah 468 (469) 80 Ind Gas 321, Vajxr Chand t Nam 


(1923) A IR 1923 Lah 219 (221) 71 Ind Gas 577, Sn Sam t Afafteab 

(8^1 fee (1931) AIR 1931 Lah 129 (130) ISO Ind Gas TSO, Ftf«* 
Dm V Alahomed Sofia (Addison,!)] 


12 


4,„mw 


jsion 
sfereo 
at 1>9 


bad no .uch belief) _ _ 

' , isferco K 


(1917) AIR 3917 Wad 996 (997) 32 Ind Gas 2C5, 

NagaUnga Chetty (The snbstitntion of words transferrca oj 
“purchased from” makes no change in this respect ) , 

(1915) AIR 1915 Mad 656(658) 26 Ind Gas 1, Sxngaram thtu 

Kalyanaiundaram PtOai _ ^ 

..... Ind Cas 
' . ■ . ’ is 19i. 

I ■ . /!«*“**■* 

• ' ■ _ j y rjfcpan 

(1926) AIR 1926 Mad 81 (82. 84) 49 Mad 2J «»« 

Fmlu SiUMifAt V Jiamaehandrayyar {Obiter id 

really one of bona fidei) ] 
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Court of tho Judicial Commi'^sioncr of Sind** have also licld that tho 
Article does not applj unless tho transferco has taken tlio transfer 
in good faith 

WTiichctcr now should prevail, there can bo no doubt that when 
a person has taken a transfer for Tafnahlo consideration and is in 
possession of tho property and time has begun to run against tho 
plaintiff, a suhfj^uent \noicledue on tho jiart of the transferee of the 
transferor’s limited rights will not prevent time running in favour 
of tho transferee *‘ 

11. Hatare of transfer hy mortgagee contemplated by 
Article. — The transfer by a mortgagee contemplated by this 
Article is a transfer which the mortgagee purports to make as tho 
oirner of the property and not as tho mortgagee Hence, the Article 
does not apply where a mortgagee merely purports to transfer his 
nghts as rnortga^u * Thus, a aub.mortgago is not a ‘transfer* 
contemplated by this Article, inasmuch as it is only an assignment 
of mortgagee rights* But, where the mortgagee purports to transfer 

13 (192G)AIR19acSindU5<14a) 9UndC»s87 20 Sind L R 277, 

naihm T Eiso (Transferee with notice of mortgage—ATticle not 
applicable ) 

11 (1922) AIR 1922 Bom 23l (231) 16 Bom 903 67 Ind Cas 803, Etthav 
liaghutMih ▼ Oafur Khan Datm Khan 

Koto 11 

1 

. • 12 

(1927) AIR 1927 All 689 (689, 690) 103 Ind Cas 255, Putlu Lai v i?am 

Chandar (The deed of transfer not being clear whether the mort 
gagee'f right was transferred or the mortgtgOT'B right Itseli. it was 
presumed that the transfer coneejed only such right as the mortgagee 
possessed ] 

(1925) AIR 1925 All 707 (712, 717) 47 All 803 92 Ind Css 63, JVauniSoI 
Brngh y A G Skinner, 

(1887) 9 All 97 (102) 1886 All W N 303 Bhagwan Sahat y Bhagwan Dxn 

(1905) 1905 All W N 56 (57) . 2 AU L Jour 234, Sheo Nath S\ngh v. dlalupal 

(1881) 1881 All W N 122 (122), Kamla Prasad v Bakar AU (Onus of proof 


(1912)15 Ind Cas 609 (610, 611} (5fad), Veerabadra Tewtn y Veerappa 
Tetean (Onas is on defendant to prove purchase of an absolute 
interest and not mortgagee interest ) 

(190G) 29 Mad 501 (507) 1 Mad L Tim 290 16 Mad L Jonr 353, Vfihy- 
Ungam Pillat y Kuthiravalla Katr. 

(1889) 12 2faiJ 31(J (318, 319) 18 Ind Jor 255, ifuihu y KambaUnga 
(1916) AIR 1910 Ondh 84 (85) 32 Ind Cas 311, ifirea Tar AU Beg y 
Danish Jfe 

2 (1891) 18 Bom 337 (3S9), Sacalaram t. Genu 


Article 134 
Kotes 
10-11 
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Article 184 
Hotell 


the properly as the oumcr of it and not merely as mortgagee, the 
Article will apply* whatever may be the nature or extent of the 
rights which be intends to tmnsfer It js not necessary that the 
transfer must purport to be a sale Thus, a mortgage executed hy 
the mortgagee purporting to act as the owner of the property, will 
be within the Article * 

The guardian of a mortgagor who was a minor sold the equity of 
redemption to another person without any legal necessity The latter 
redeemed the mortgage and obtained possession of the property from 
the mortgagee The minor on attaining majority sued to set aside 
the sale by the guardian and for possession of the property It 
was held that this Ailicte did not apply to the suit The reason was 
that the mortgagee m handing over possession of the property to the 
purchaser of the equity of redemption acted only as mortgagee and 
did not profess to act as the owner of the property * 

Where there is no transfer by the mortgagee and he merely 
suffers another to take possession of the mortgaged property this 


(1910) 5 lad Caa 932 (932) (Uad) Paramejicran v Keethalath AUema 
(1925) AIR 1925 Bang HO (U2) 2 Bang 661 64 Ind Cas 984 Ua ilyat 
Gyi V Ma Ma Nyan 

3 (1918) AIR 1918 All 352 (353) 45 Ind Cas 649, AbMahh DhelpTxora v 
L%ladhar Dhatphora 

(1907) 29 All 471 (478) 1907 All W N 133 4 All L Jon* 875, Burnt 
Khanam v, j4l» Husam Shan (Translet by sssigne* el xnoitgagee t 
(1881) 1881 All WN 169 (169) RujtBaiv Wah Muhammad 
(1924) AIR 1924 Bom 417 (418) 80 Ind Cas 763, Ertthnaji Sonjx r Sada- 
tutnd 

(1888) 12 Bom 352 (856) F«s%nu Clttnlamon v Balaji 
(1927) A I B 1927 Mad 1028 (1029) Thxruukrama Ayyar v Vyafun 
Baxcken 

(1918) AIR 1918 Mad 1201 (1202) 38 Ind Caa 194 Kannusamx Than:\ 
Toyan v Muthuaamt P\llat 

(1918) AIR 1918 Mad 974 (977) 40 Ind Cas 50, Suhbaxya Pandaravt t 
Mahamed Muslapha Mara<Myar . 

(1898) 21 Slad 151 (152) Regoy ^66u Bcftari (5rorte»see li 

ol redemption Irom mortgagor after latter has already sold the ^ ; 

to another is only a mortgagee and a sale by him is with 
Article ) 

UBlOTDb-MaaUCBtlBSl^lfl) S»lh*Ammol-» Bempftsnw 

(1920) A I R 1926 Ondh 647 (548) 29 Oudh Cas 353 07 Ind Cas d< 

1 Luck 423 (P D), Srt Itam v Kayibalfoh , 

(1909) 2 Ind Cas 250 (263) 12 Oudh Cas 84 DalSinyh v G^r 

^ Stngh 

, am 993 TatuXhaar* 


5 (1932) AIR 1932 Bom 23 (24) 134 Ind Cas SGG, ShidUngara Sad*rT^ 

Jlojata Tanejflhrb ^^^ 5 ^ 

l5«al»(1883>1883PunReNo 124 Arm v Mahmud (Wf 

really Interested in equity of redemrtion „ {of 

gageo in possesstoB — Subsequent poasessfon hy ^ 

more tbin 12 jears — Adterso possesMon — Rigo* " ^ ^ 
rodecmiDg to defeat suit for redemption by repf ...uujlS 
mortgagor Ij plea of 12 jears f ~ t,,; 

applicable — No abridgment of the period 
Article 134 ) 
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Article does not apply to the suit aoinst the person thus taking 
po^ssession * 

12. Transferee getting possession sobseqaent to transfer— 
Effect. — \s the \rticlo contemplates n suit for it clcarlj 

presupposes that tho defendant is in possession nt tho date of the 
suit But, supjioso tho transferee from tho trustco or tho mortgagee 
gets possession not on tho date on which tho deed of transfer is 
executed but subsequently Is tho Article npplicahio to such ensos 
and if it applies, what is tho starting point of limitation under tho 
Article ? Thcro is a conflict of Tiears on theso questions 

Tho first new is that tho transfer contomplatwl by tho Article 
13 a transfer tcilft possession ' Thus, according to this view, a simple 
mortgage bj tho trustee or mortgagee will not bo a ‘’transtor*’ 
withm tbe meaning of this Article although as a result of siibso 
guent derelopmcnts, tho simple mortgagee may obtain i«ssossion of 
the property* According to this view, also where tho transferee is 
given possession under the transfer but is guen such iwssossion 
some time after the deed of transfer, the “transfer * referred to m 

(1937) AIR 1937 JUd 451 (45C) 172 lad Ca* 47^r«M A^Iw t ChA 


(urreu uuucr atiicw loi n 

6 (1913) 21 Ind Cut 848 (850) 7 Low Bur Rul 97, Zlaung Skwe Ps v ita 
Tu Ua 

Note 12 

1 (1919) AIR 1919 Mad 972 (980 982) 40 Mad 1010 4S Ind Ca* 81 (P B), 
SeeU KuUt t (PerAbdur Rahim aod Scsbagirl Iyer, 

JJ) 

(1907) 29 All 471 (480) 1907 AH W N 133 4 All l> Jour 376, Iluuni 

Begum y Collector of Cavnpore (Transfer by way of xnortgago 
— Slortgagco foreclooag and obtaimog possession — Limitation under 
Artieie runs only from date of obtaining possession ) 

(1899) 23 Bom C14(Gl8 G19) 1 Bom L R 102 Itamchandra Vtlhal y Shtikh 
afoAwJin 

(1933) AIR 1933 Msd 633 (694) 144 Ind Cas 641 Arumugam Ptffni y 
ilohtdeen Shertff Sahib 

(1938) AIR 1938 Mad 394 (390) ItrtsAnasuxiin* Atyar y SatarafAnant 
Chellt 

(1926) AIR 1920 Oadh 694 (601) 97 Ind Cas 922 1 Luck 529, Aeheke 

ITirta y Ahmad Shah 

(1925) AIR 1925 Bang 377 (979) 3 Rang 8C7 90 Ind Ca* 1011, 

A T A B il Chetly Firm y il A M Mahomed Ka$im 


against such mortgagee ) 

(1899) 23 Bom 614 (Gl6) I Bom LB 10^ BamchandT-a •» Sheikh Jfohtdm 
(Simple mortgage — Subsequent mortgage with possession to same 
mortgagee — Article does not apply to former mortgage ) 


Article 1S( 
Notes 
11—12 
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firtlcU 131 
Notes 
12-13 


the Article •will not bo complete till delivery of possession and 
therefore limitation will commence to run under the Article only 
from the date on which possession is given to the transferee * 

The second view is that this Article will also apply to a transfer 
without possession, where subsequently the transferee gets possession 
of the property, and the limitation for a suit for possession against 
the transferee wiU commence to rnn in such cases not from the date 
on which the transferee gets possession but from the date on which 
the transfer is effected * 


The third view is that the word “transfer’ in the Article does 
not necessarily mean a transfer with possession hut that the Article 
does not apply to cases m which the transferee does not get posses 
sion of the property on the date of the transfer The view proceeds 
on the ground that as limitation commences to run under the Article 
(as it stood before 1929) from the date of the transfer, the Article 
must be held to apply only to cases in which the causa of action for 
the suit has arisen on ench date ^ 

Though there is a divergence of views os to the interpretation of 
this Article with reference to tbo question under discussion, there w 
a Qtneral consensus of judicial opinion that limitation for a suit for 
possession against a transferee from a trustee or mortgagee cannot 
begin to run before he gets possession * The second view set forth 
above, viz that limitation will commence to run from the date of 
the transfer independently of the question whether the transferee 
gets possession on such date, is against the weight of authority a^d 
IS not good law 

As to the period of limitation applicable to suits for possession 
against transferees from trustees or mortgagees in cases where t is 
Article does nob apply, see Notes under Articles 144 and 148, in/r* 
and the undermentioned cases ^ 


See also Note 17, infra 

13. ‘‘Mortgagee.’’— This Article will apply to a suit againsUn 
alleged transferee from a mortgagee only where it is shown t a ^ 

8 (1919) AIR 1919 Mad 972 (980 983) 40 1040 43 Ind Cm SI (F ^ 

SeetxKuthr Pathumma (Pet Abdat Kablm and BcBhagitiljet - ^ 

4 (1919) AIR 1919 Mad972 (980 983, 986) 40 Mad lOSO Ind W 

(P B). Seeh Kuth r Patkumma (Per Walhs 0 J and 
Trotter J) 


S (1919) AIR 1919 Mad 972 (931 983 994 937) 1° 10^ lo^^ 

31 (F D) Seeh Kvth r Pathvmvia (Per Scsbagiri Jfc 
Diraaa Iyengar W ) 

G (1930) 1030 Mad W N 1148(1150) F«rann<tv VenUdu 

t « « .3 Ind Cat 31 (t t'l . 

* , , • . nd Cas 64C Rim 
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tho time Tvhen tho transfer was made thoro was a suhsisttng tnorlgago 
on tho property and that tho transfer was made bj tho mortgagee ' 
Illustrahons 

1 ^ a prior mortgagee, sued on his mortgage without imploading 

B, a puisno mortgagee, and ohtamod a hnsl decreo for foreclosure 
il then sold tho propertj to C In a suit by S, tho puisno raort 
gagee, to enforce his rights against the property in tho hands of 

C, it was held that this Article did not apply to tho suit Tho 
reason was that at the time of tho sale to G, A bad acquired tho 
equity of redemption also in the property and had ceasod to ho 
a mortgagee * 

2 a prior mortgagee of certain property sued on tho mortgage 
without impleading S, a puisno mortgagee of the property A 
decreo was passed m the suit and in OKOcntion of tho decreo 
the propertj was sold and purchased by G who then sold tho 
1 roperty to Z) In a suit for redemption brought against D by 
B, it was held that this Article did not apply to the suit, tho 
reason being that C b> purchasing tho property m execution 
of the mortgage decree, did not becomo tho mortgagee of tho 
property * 

8 A mortgageo ID (lossession thonght of redemption against whom 
13 barred by limitation, sells the property to another No suit 
for redemption of the property m the hands of tho pHreftaser 
can be brought on the ground that the plamtiff is entitled under 
this Article to a period of twelve years from the date of tho 
sale The reason is that at the date of the sale to the defendant 
the vendor had become absolute owner of the property and had 
ceased to be a mere mortgagee of it * 

4 Under the law prior to tho amendment of Section 95 of the 
Transfer of Property Act by Act 20 of 1929 a co mortgagor 
redeeming the mortgaged property and obtaining possession 
of the property had only a charge on the shares of the other 
co mortgagors for their proportions of the mortgage money 
Henco it was held that such a redeeming co mortgagor was not 
a mortgagee within the meaning of this Article ^ 


Note 13 

1 (1917) AIR 1917 Oudh 290 (291) 20 Oodh Cas 164 39 Ini Gas 582 

Cfchoft Hegam ▼ Ram Prasad 

2 (1914) AIR 1911 All 63 (64) SO AH 827 23 Ind Cas 559 Hunna Lai r 

Hfunnu Lai 

3 (1917) AIR 1917 Oudh 290 (291) 20 Ondli Cas IG4 39 Ind Cas 5S2 

Itam Prasad 

4 (1871) 16 Suth W R 9G (97) Pam Dhan Dhuggut r Cuneshte ilaJ toon 

(Mortgagee and heira enjoying tbe mortgaged property for over 100 
years — Subsequent sale ) 

5 ( 1916 )AlR 19 ie All 134 (ISO 13") 33 All 133 34 Ind Cas 2J4 Jat 

Kisleny Pudhanand 

(1694) 1894 Bom P J 149 Datto yarstnh t Babaji Baehyaji 


Article 134 
Note 13 


lim lie 
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Article 184 
. Notes 
IS— 14 


5 A transfer by a sub mortgagee is not a transfer by a mortgagee- 
^vithm the meaning of this Article ® 

6 In a suit for redemptiop of a mortgage, X, who was m possession 
of the property, was also impleaded as a defendant It was held 
that this Article did not apply to the claim against X, inasmuch 
as he claimed his title from a third party and not from the 
mortgagee ^ 

7 A mortgages a certain pioperty to B He then grants a life 
estate m the property to C with remainder to D During the 
subsistence of the life estate of 0, his rights m the property 
are acquired by B at a court sale B then sells the property to- 
B, purporting to do so as an absolute owner After Cs death B 
sues E for redemption of the mortgage and possession of the 
property It was held that the acquisition by B of the rights 
of C does not make B the absolute owner of the property 
inasmuch as C had only a life intorost m the property and that 
he continues to be only a mortgagee of the property for the 
purposes of this Article But, inasmuch as the sale to E takes 
place during the subsistence of the ‘particular’ estate of B, the 
Article applicable to D’s suit is Article 140 and not Article 134 

8 "Where a transfer is made by a mortgagee purporting to be a 
transfer of the absolute title to the property, this Article W not 
tendered inapplicable merely because at the time of the transfer 
the mortgagee tktnks that ho is the absolute owner of the 
property and not merely a mortgagee ® 

9 A mortgagee, getting a decree against the mortgagor by which 
possession is ordered to bo given to the mortgagee till the do 
is paid off, continues to bo a mortgagee for the purposes of t is 
Article 

44. Mortgage, if should he one with possession. — 
a mortgagee is not entitled to pcwsession under or by virtue of 


tBul tee C19101 5 Ind Cas 123 im) S3 All 160, Sa\duddvi 

7 Jlafan I,ttl (Bedeemuag co mortgagor held to bo a 

(16SG) 8 All 295 {299, 300) 18SG All W N 98, Nura Btbt r Joj 
Naram ] 

5 (1927) AIR 1927 AH 177 (179) 99 lod Cas 2S0, Munaxcar Ah ▼ Jajam 
Bam 

r (1889) 1889 Pun Bo No 161, Nthal S%ngh v Mutsndd* 

5 (1929) A 1 R 1929 PO 163(101) 66 lod App 192 51 All SC7 117 In “ 
22 James Btehards 11 Shinnerf Ifauntkal St»gh .^rart 

[See also (1916) AIR 1916 056 (C5S) 20 Ind Cas 1, 

Chelhar r Katt/asavndaram (Slortgago 7 rf'tt* 

C suceredtDg to A a estate, as a Hindu ...jaVl 

transferred to Jl— Suit bj rorersioner against 

T , . 117 Ind Cii- 

> (1929) AIR 1929PC 158(161) 61 All 0G7 50 Ind App IM 

22 (PC) James Btehards It Shmner f Kaunihal Singix 
) (1895) 19 Bom HO (149), Pondii v rsf^M 
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mortgage, but obtains possession subsequently in some other way 
and then transfers the property to a third person, and the mortgagor 
sues for possession such third person, does this Article apply? The 
question arose in Naunthal Sin{jk v. Alice Georgiana Skinner,^ but 
the learned Judges constituting the Bench differed in their views 
According to Ur. Justice Lindsay, this Articlo will apply to such a 
case, the reason being that the Article does not say "mortgaged 
with possession,” that there is no reason why it should make 
any differooce to the transferee whether the possession which his 
transferor has at the time of the transfer arose directly out of the 
mortgage or was prior to the date of the transfer acquired in some 
other way, and that even if the mortgage was a simple one and the 
mortgagee subsequently got possession of the mortgaged property 
otherwise, as for example, by purchase in execution of a simple 
money decree obtained by another creditor, the Article will still apply 
if it is established that at the time of the transfer the mortgagee 
was in possession, no matter under what title Kanbaiya Lai, J, 
dissented from this view and held that the Article applied only to 
the case of a mortgage with possession or followed by possession as 
a necessary incident or ingredient of it, inasmuch as a mortgagee 
who IS not in possession cannot transfer possession to another or 
give what he does not possess The case went up on appeal to the 
Privy Council m Skinner v Naunthal Singh* and the view of 
Lindsay, J was aOIrmed 

16. Mortgagee transferring bot subsequently getting re- 
transfer — Effect. — A mortgagee cannot improve his position by 
purporting to transfer the mortgaged property to a third person and 
subsequently getting the re.transfer of the same from the transferee 
His position would he ]ust what it was before the transfer was 
made, and a suit for redemption of the mortage by the original 
mortgagor would be governed by Article 148 and not by this Article ^ 
In the undermentioned case* the defendant, a mortgagee, purchased 
in execution of a money decree the share of one of two mortgagors 
He then sold the shares of both the mortgagors m one of the fields 
purchased by him to a third person, as if be bad become owner of 
the equity of redemption of both the mortgagors Subsequently, he 


Note 14 

1 (1925) A IR 1925 A11707 (712,710,717) 47 All 803 92 Ind Cas 63 

2 (1929) AIR 1929 P C 158 (161) 117 Ind Ca« 22 51 All 367 66 Ind Arp 

192 (P C) 

Note 16 

1 (1919) AIR 1919 Oadh 150 (151) . 22 Oodh Ca» 72 52 Ind Ca# 159, 

ilohunmad ilohun v lfoAnm?n(X<I Abid (Mortgagee after making 
temporary transfer gets tack possession before transferee acquires 
adrerse nghts ) 

2 (1020) AIR 1920 Bom 20 (20) 4* Bom 843 53 Ind Cas 39, Ealu t. Hup. 

chand 


Article 134 
Notes 
14—16 
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Article 134 
Notes 
15—18 


purchased the said field from the third person In a suit by the 
other CO mortgagor ^vhose share was not sold m the execution sale 
the mortgagee claimed the protection of this Article as a purchaser 
for valuable consideration It was held that he could not do so and 
that he must be treated as a mortgagee and not as an innocent 
transferee without notice 

16. Starting point of limitation. — Before the amendment of 
the Article in 1929, the starting point of limitation under the 
Article was the date of the transfer The above amendment has 
substituted the words "when the transfer becomes known to the 
plaintiff ' m the place of the words “the date of the transfer 
which occurred before Thus, under the amended Article, limitation 
commences to run from a later date than would have been the case 
under the Article before the above amendment Where a right to sue 
had accrued under the unamended Article and had become time 
barred under that Article, it cannot be revived in consequence of 
the amendment ^ See Preamble, Note 26, ante 

The burden of proving that the transfer became known to the 
plaintiff within twelve years of the suit is on the plaintiff* (See 
Section 3, Note 38) 

See also Note 12 above 

17 Time for redemption by mortgagor not ripe at date of 
transfer by mortgagee— Limitation for mortgagor’s snit against 
transferee. — Where at the date of the transfer by a mortgagee, 
the period fixed for the redemption of the mortgage has not expired, 
and consequently the mortgagor is not entitled to sue for redemption 
or possession of the property at such date, this Article cannot o.\^T 
to a suit for possession against the transferee by the mortgagor n 
reason is that the Article contemplates suits for which the ® 
action has arisen at tho date of the transfer, such date being e 
date on which limitation begins to run under the Article (as it s oo 
before the amendment m 1929) ^ 

18. Adrerse possession against mortgagee, whether 
possession against mortgagor. — See Notes under Article p 
tnfra 


Note 16 

1 (1533) AIR 1533 Oudh 53 {40) 140 lad Cas 282, lioghunandan Jitvd r 

Mahadeo tr tm 

2 (1933) AIR 1933 Oadh 83 (39 iO) HO Ind Cas 182 Haghunandan ‘ 

V ilaliadeo 

Note 17 

1 (1933) A I R 1933 Had 891 (396), ITriihnasu-ami 

Chcltt (110 (F 

(1919) A I R 1919 3Iad 972 (931, 985) 43 lad Cas 31 40 5^1 

Aulli T ralAumraa (p« Brinwasa Iyengar. ^ < 
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19. Mortgagor's estate in the hands of a limited owner at 
the time of transfer by mortgagee— Suit by person succeeding to 
estate on termination of limited estate . — A mortgages a certain 
property to B .<1 then makes a will by which tho mortgaged property 
IS given to C, D and E, his sons, for ihoir lives in succession with 
remainder to bis daughter, F After death, C, his eldest son, 
succeeds to tho property C a interest in the property is purchased 
by B in execution of a money decree against him B then sells tho 
property to G C, D and E dio ono after another F, on succeeding 
to the estate on E's death, sues G for redemption of the mortgage 
and for possession of tho property It was held by tho Privy Council 
that the transfer to G by B must be deemed to bo a transfer by a 
“mortgagee ' within the meaning of this Article, but that inasmuch 
as such transfer was made during tho existence of tho “ particular ’’ 
estate of 0, the suit is governed by Article 140 and not this Article * 
A mortgagor (a Hindu) died leaving a daughter The mortgagee 
then sold tho property to the defendant ns if ho was the fall owner 
of it The daughter did not sue for the recovery of the property 
during her lifetime On the daughter’s death, her son succeeded to 
the estate as tho next reversioner The son then sued tbe defendant 
for the recovery of the property It was held by the Madras High 
Court that the suit was governed by this Article and not by Article 
141 ’ It 13 submitted that the decision seems to be inconsistent 
with the decision of the Privy Council above referred to and that 
therefore tbe correctness of the decision is open to doubt 

In the undermentioned case* A, a Hiodo, mortgaged a certain 
property and died leaving a widow The widow transferred her right 
m tbe property to the mortgagee who thereafter sold the property 
to the defendant After tbe termination of tbe widow’s estate, tho 
next reversioner who succeeded to tbe estate sued the purchaser 
irom the mortgagee for redemption It was observed by tbe Madras 
High Court that seeing that tho transferor from whom the defendant 
claimed title acquired the equity of redemption in the suit property 
from the widow of the mortgagor, there were strong grounds for 
holding that Article 141 was applicable to this as to other alienations 
(if any) by the widow 


Note 19 

1 (1029) AIR 1929 P C 153 (IGl) 51 All 867 117 Ind Cas 22 56 Ind App 

192 (P C), JawM Eichard* J? Slinnrr t itatinihal Singh 

2 (1921) AIR 1921 Mad 272 (273, 276) 44 Mad 951 68 Ind Cas 734 Kara 

yanastram* yaieler v Pmajamy Odayar 

3 (1915) AIR 1915 Mad 656 (655) 26 Ind Caa I, Sin^ararn Chtltxar ▼ 

PalyanjuaJram PiRat •* 


Article 134 
Note 19 
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Article 13$ A 


134 A.. To set aside a I Twelve 
transfer of immoveable pro- yearn, 
perty comprised in a Hindu, 
Muhammadan or Buddhist 
religious or charitable endow- 
ment, made by a manager 
thereof for a valuable consi- 
deration. 


When the 
transfer be- 
comes known 
to the plain- 
Itiff. 


Article ISSB 


1 3,4 B. manager 

of a Hindu, Muhammadan or 
Buddhist religious or charit- 
able endowment to recover 
possession of immoveable 
property comprised in the 
endowment which has been 
transferred by a previous 
manager for a valuable con- 
sideration. 


Twelve 

years. 


The death, 
resignation 
or removal 
of the trans- 
feror. 


Article 13$ G 


. 1 34 C . By the manager Twelve 
of a Hindu, Muhammadan or years. 
Buddhist religious or charit- 
able endowment to recover 
possession of moveable pro- 
perty comprised in the en- 
dowment which has been sold 
by a previous manager for a 
valuable consideration. 


The death, 

resignation 
or removal 
of the seller. 


Articles 13} A, 13} B & 13} C. 

Synopsis 

1. LegislatiTC changes. 

2. Scope of the Articles. 

3. Retrospective effect of Articles. 

4. Sait hy persons interested In endowment * 

alienation of endowment property (Article iSihh 

6. Sait by manager of Hindo etc. religions or 

endowment for possession of immovah'e pr 
transferred by a previous manager (Artie’s 1 

6. "Manager.” 

7. Transferred for valuable consideration. 

8. Sale In execution of decree against managsP 

recovery of possession from anction-purenase • 
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9. "Death, resignation or removal of the transferor" (Article Articles 
1S9B). lS4Atol39C 

10. Acquisition of prescriptive title by alienee. Notes 

1—0 

1. Legislative changes.— Articles 131 A to 131 C were inserted 
in the Act by Act 1 of 1929 

2. Scope of the Articles. — The property of a Hindu, Muham 
xnadan or Buddhist religious or charitable oadowment la not alienable 
OTcept for legal necessity * Whero each property is alienated by the 
manager of the endowment without any legal necessity, the aliena< 
iion can bo set aside A suit for sotting aside such alienation and 
for restoring to the manager possession of the property (where 
possession also has been transferred to the alienee) can be brought 
by persona interested in the endowment, such as worshippers, etc 
(See Note 4, xnfra) Article 134 A will apply to such suits where 
the property alienated la immovable property Where it is moveable 
property and the alienation is a sale, Article 48 B, ante, will apply to 
the suit 

Even where the alienation is not set aside, it will be good only 
during the tenure of office of the transferring manager On the 
termination of bis tenure of office, the alienation will cease to have 
any effect and the succeeding manager will be entitled to sue the 
alienee for possession of the property Article 134 B will apply to 
such suits where the property alienated is immovable property 
Where the property alienated is moveable property and the ahena. 
tiOQ IS a sale, Article 134 C will apply to the suit. 

3. Betrospective effect of Articles. —The general principle 
being that the law of limitation applicable to a suit is the law m 
force at the date of the institution of the suit, Articles 134 A to 
1340 apply to all suits instituted after tbeir coming into force 
although the transfer sought to bo avoided by the suit might have 
been made before the coming into forco of the Articles ^ But the 
Articles cannot apply to suits already instituted at the date of their 
coming into force * 

Articles 1345 & iSiC—HoU 2 

1 (1000) 4 Ind Cas 449 (451) 86 Cal 1003 36 lod App 148 (P C), Abhiram 
GojtTiimt T Shyama Charan handi 

(103S) AIR 1938 'Mad 415 (416), Atom Khan SoAit t Karuppannazamy 
Nadan 

Note 3 

1 (1937) AIR 1937 Cal 805 (307) 278 Ind Ca$ 315 ILR (1937) 2 Cal 242 

Sr* /lu T Oanga GotiJida 

(1937) AIR 1937 Lah 9 (10) 169 Ind Cas 732 Abdul Qadir r Siraj ud- 
din 

2 (1935) AIR 1935 P C 44 (46) 57 All 159 62 Ind App 47 153 Ind Cas 

1100 (P C) JUahadeo Prasad V Kana Bharlht 

(193S) A I R 1933 Mad 415 (416) Alatn ATAnn v Karuppannasiramy 

Kadan 

(1930) AIR 1930 Pat 455 (467) 9 Pat BS5 127 Ind Cas 817, A’anrany* 

Latr Itam Charan Das 
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Articles Suits by persons interested in the endowment to set 

ISiA to 181 C aside alienation of endowment property (Article 134 A). — 
Hotes Before the enactment ol Article 134 A, there -was a conflict of 
decisions as to the period of limitation applicable to a suit brought 
by persons interested in any endowment (other than a succeediug 
manager) for declaration that an alienation by the manager of the 
endowment was invalid and for ejectment of the transferee and 
restoration of the property to the manager of the endowment On 
the one hand, it was held by the Calcutta^ and Madras^ High Courts 
that such a suit was one for possession and as such was governed by 
Article 134 or — if that Article was held not applicable — by Article 
144 But on the other hand, it was held by the Lahore High Court 
that such a suit was not a suit for possession and was governed by 
Article 120 It is conceived that such suits would virtually be suits 
for the setting aside oi alienations made by the manager of the 
endowment and would be governed by Article 134 A now * 

5. Suit by manager of Hindu, etc. religions or charitable 
endowment for possession of immovable property transferred 
by a previous manager (Article 184 B). — Prior to the decision 
of the Privy Council m Vtdya Varuthi v Balustvamy^ it was 
generally held that the property of a Hindu or Mubamraadim 
rehgious or charitable endowment was property conveyed in trust 
witbm the meaning of Article 134 and that a suit by the manager o 
such endowment for the recovery of immovable property which had 
been transferred for valuable consideration by a previous manager 
would come within, the provisions of that Article * But this 

Note i 

1 (1897) 24 OjI 418 {429) Sajedur Paja Chaudhari v Cour ilohwn Dai 

2 (1918) AIR 1918 Mad 4G4 (4G1) 41 Mad 124 42 Ind Gas 3C6, Chtdam 

baranatha Thambiran v J^oIIosivo Wwdrthai' 

8 (1919) AIR 1919 Lah 12 (12) 1 Lah 66 51 Ind Cas 755 Shad* v ur 
liahiman. 

(1904) 1904 Fun Ro No 9 page 42, Asa Earn v Parsoram (Following 
Fun Ro No 8 ) 

4 See Report of Select Committee 

Note 6 

1 (1922) A IR 1922 PO 123 (128) C5 lad Cas 161 48 Ind App 802 44 * 

831 (PC) lExplamlBgAlN19i6PC256 ) 

2. (1898) 20 All 482 (490) 1898 All W N 123 (F D) Dehart Dal r 

ZIultaU mwr 

{1909)SInaCas93(95,l)6)(Cal) Jnananjan Danerjee ^ 

(1903) 27 Bom 600 (518 614) 6 Bom L R 303, Sagun ^ 

(Property dedicated to mosque Following 27 Bom 303 » 

(1910) AIR 191C on 723 {729) 43 Cal 84 29 Ind C»» 337, iiJ« » 

J/nllo ViTtKT^lttr -nut 

(1920) A I R 1920 Cal 879 (392) 47 Cal 600 89 Ind Cs« 705, Warai 
Aldur Eahtm (Mahamtnadan wakf) 
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was overruled by the Privj Council m the above decision and it was 
held that such suits would not be governed b> Article 134 but by 
Article 144 It was further hold bj the Privy Council m the above 
case that the starting xiomt of limitation under Article 144 m such 
cases was the date of the termination of tho tenure of ofSco of the 
transferring manager and not the date of tho altcnatton In other 
words, tho possession of the alienee became "adverse'’ to the insti- 
tution only from tho date of the termination of the tenure of oQice of 
the alienating manager This view was based on the ground that the 
ahcnation of property belonging to a Bmdu, etc endowment by the 
manager was good (whore it was not sot asido in proper proceedings 
taken for the purpose} so long as the alienating manager held office, 
and the possession gf the alienee became unlawful only on the 
cessation of tho transferring manager's term of office The above 
view was also adopted in several later decisions of the Privy Council* 
and of the High Courts In some of these later decisions of the 

(1911) 9 lod Gas 133 (ISI) (Cal), Puma Chandra Chotodkurt v Etnhar 
ZIenjh* 

(1897) 24 Cal 418 (429), Sajedur Raja v Gour Mohun 

(1903)27 Bom 873 (377) 5 Bam L R 211, 2/arayan JUanjaya v Shrt 

Ramaehandra 

(1908) 1908 Pun Re No 127 page 575 1908 Pon W R No 123 (F B), Ear 
Gam Dio v DalJeo Dai 

(1919) AIR 1919 Lah 12 (12, 13) 1 Lab 66 51 Ind Cai 755, r 

Jbdur Rahman 

Set also cases in Section 10 Note 25 Foot Note 2 

ntso (1890) 23 Cal 530 (545) Ntlmony v i7oi7a5an(ilit( Boy 
(Limitation runs from date of alienation ) 

(1913) 18 Ind Cas 319 (320) 16 Oudb Cas 109, Iftan Hamid ud dm 
Alt Shah V Courf of Wards Nanpara District Bahraxch 
(Do)] 

3 (1935) AIR 1935 P C 44 (46) C2 Ind App 47 57 All 159 153 Ind Cas 

1100 (P C), Mahadeo Prasad v £arta Bharthi 

(1933) AIR 1923 P 0 78 (77, 78) 142 Ind Cas 214 12 Pat 251 60 

lod App 124 (P C) Ram Charan Das t Naurangi Lai (RcTcrsiog 
AIR 1930 Fat 455 } 

(1930) A I R 1936 P 0 183 (186) 162 Ind Cas 465 63 Ind App 261 69 Mad 
809 IP C) Eairarikamon* PonnawtaJo DrMar y PeriitannanChettji 

(1923) A I R 1923 P C 175 (177) 60 lod App 295 46 Mad 761 74 Ind Cas 
492 (PC) Su55iab Pandram y Ud Uusta/a Uarkayar 
[5m also (1926) A I R 1926 F 0 9 (12) 53 Ind App 24 93 Ind Cas 

2S0 5 Pat 312 (P C] Lai Chand Uancarx y Ramruy Ctr 


Sa(1926) AIR 1920 Cal 913 (915) 95 lod Cas 644. Raja Uantndra Haratn y 
Executors Bhuban Chandra Estate 

(1923) AIR 1923 Cal 130 (134) 09 Ind Cas 707, Gajendra Hath Day y 
Ashraf Ilossatn 

(1937) AIR 1937 Lah 9(11) 109 Ind Cas 732, J6dal Qadir y Sira^ Ud 
dm 

(1933) AIR 1933 Mad 415 (410) Alam Khan 5abs5 y Karuj>jiannasamt 
Eadan 


Articles 
134 A to 134 C 
Note 6 
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Articles 
iS4Ato me 
Kote S 


Priyy Council,* the earlier decisions of that Tribunal m Gnana 
Sambanda v Vein Pandaram^ and Damodar Das v Lakhan Das* 
in which it had been held that limitation ran from the date of 
the alienation, were distinguished on the ground that in theta the 
alienation wag not only of an item or items of property belonging to 
an endowment but was of the muti and its properties which was void 
ab inittQt so that the possession of the alienee was unlawful from thg 
beginning It was also made clear that the principle that hmiiatioa 
tuns only from the date of the termination of the tenure of office of 
the alienating manager and not from the date of the alienation, 


(1933) A I B 1933 Mad 53S (536 537) 144 Ind Gas 641 Arvmvgam Ptllax 
T J/ohidan Sertff ^ 

(1932) AIR 1932 Mad 328 (331) 137 lod Cas 48T, Pertiianan Chett!/ r 
Oottntfa Rao (Article 144 apphea to each suits ) 

(1926) A I B 1925 Mad 769 (771) 49 Mad 543 96 lod Cas S71 Fame Ptddg 
T Ranga Dassan 

(1926) AIR 1926 Pat 239 (241) 5 Pat 341 93 Ind Css 803 Badn 
ifarayan Smgh V Eatlash Q\r {Tune tuns from the dealli oi pt®’' 
ous luabant and not Itom the time of tuceemen of the yhifi t 
xnabaot | 

(1922) AIR 1923 Pat 178 (181) 63 Ind Cas 231, Bam Baiaralh Smg\ r 
Ua'ha.ntH Sasdeo Du 

CSe< al» (1925) A I B 1925 Mad 796 (705) 95 Ind 0»5 lOM, i“***"" 
narayana KuUuraya t Bajanma (Propeitj of Hmao 
religtona endowment Is net property conTeyed m truss 
Article 134 ) . . , 

(1932) AIR 1922 Lab 271 (272) 65 lod Css 723, Ihuan S%m 
8h&inl>as (Do) „ 

(1923) 73 Ind Cas 711 (714) (Fesb) Ghulam Basdar f UaMger, 
Commitlea Samadh Saba Phula S*ngh {Do )l 
Fn the following cases whtch were decided before Vidj/a 
(AI B im P C 123) «t was held that adierse posjejrfo" of the ol»^» 
eoTTfmrncei from the termination of the tenure of offoe of Jhe °- 
tiol from the date of Ike ahenalton — 

(1916) AIR 1916 Mad 332 (335 336) 19 Ind Oaa 694 (693) 38 ^sd 
MulAusanner v iTethansth* Swarmyer 
(1896) 6 Mad L Jour 270 (272), Syed Gulam Ifabi 8aAi6 ▼ Nagommal 
(1980) 10 Bom 34 (41), Jamal Sahti v Murgaya Sicami 
(1866) 6 Suth W B P C 3 (9) 2 MoO Ind App 390 1 Suther 100 I 

Jewan Doss Sahu y Svbeeroodxn 
(1873) 20 Butb W R 471 (472), 2J«m B«r«Jp Dass V khashee Jha 

(See fliM (lOOS) 1908 Pan Be No SOp 195 Pan LRRo * ^ 
1908 Fon W R No 35 (F D) Sasheshar Lai V ’VfltA * t 
(Case before Vtdya raruthiseau—MlMe i3i Jo Act 
only applicable to sales and not mortgigos ) 

4 (1935) A I R 1935 P 0 44 (40) 153 Ind Cas 1100 57 All 159 C2 n 

47 (PC) ZTahadeo Prasad y KanaSharthi rfl loJ 

(1033) AIR 1933 P O 75 (77, 78) 142 Ind Cas 214 12 Pat 251 

App 121 (P O, Ra« Ckaran Dae v Baurangt Lai , - j 53 2 

5 (1000) 23 Mad 27l (279) 27 Ind App C9 4 CaJ W N 829 lO iled h 

Rom DR 637 7 Bar 671 (PC) (IbsrcMlDg 19 Mad I 

6 (19W) 7 Ind Cas 240(240) 37Cal885 37 lod App 1<7 (P C) 
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applied cqualljr to all classes of endowments and not merely to Articles 
mutts ^ Further, the principle applied to all kinds of alienations of 184 A to 134 C 
the endowment property and not only to leases" executed by the Notes 
manager of the endowment as was tho case in Ytdya Varuthi v ® ® 

BaluJtromy * 

Thus, even under tho law as it stood prior to tho enactment 
of Article 134 B, a suit by the manager of a Hindu, etc religious 
or charitable endowment for recovery of possession of immovable 
property alienated by a previous manager was governed by a twelve 
years’ period of limitation running from the date of the termination 
of the tenure of office of the alienating manager Article 134 B gives 
legislative effect to this view * The enactment of the Article does 
not, therefore, effect any change in tho law of limitation applicable 
to snch suits, except for the fact that while under the previous law 
such suits were governed by the residuary and general Article, 

Article 144, there is now a specific Article dealing with them 

6. "Manager." — Articles 134B and 1340 contemplate a suit 
by the manager of the endowment A suit by a person who is m 
actual possession of the mutt or other lostitotion, as the case may 
be, and who sues for the recovery of the property for tho benefit of 

7 (1936) A I B 1936 P C 183 (166) 169 lad Cm 465 69 Mad 609 63 lod 

App SSI (P C), Daiveinkhatrusnt PontiambatA Linear t Pmvenan 

Chetty 

(1938) A I B 1938 Mad 41S (417) Alam Shan Sahxb v Earuppannasicamx 

Handan 

[See alK (1923) AIR 1923 P 0 ITS (ITT) SO lod App 295 46 2Iad 
T6l 74Ind Ca8 493 (P C), Sul>b*ah Pandaram v Mi Mut 
tafa 

(1890) 13 Mad 277 (280), Mahomed » Canpati. 

(1927) A I B 1927 Mad 1163 (1164) 104 lod Cas 355 VtUachami 

Uaieker ▼ Alagaraiam\ Na\cher 

(1926) A I B 1926 Mad 193 (194) 91 lod Css 377, Qownda Bao ▼ 

Chtnnol/turat PtNat 

(1927) A I B 1927 Mad 850 (850) 101 lod Cas 125, Ckmnatkurai 

PtNa> T Qov\nda Lao. 

[But tee (1922) A I B 1922 Fat 243 (247) 1 Pat 475 67 lod Cas 

401 Pemrupptr ▼ Lai Chand JLfartart (In this case it was 
held that the above into did not apply to cases where the title 
to the property was in the idol aod not the mahant— Submit 
ted that the view is not correct )] 

• \ Pat 251 60 led 

■ • d Cas 27 2 Lack 

239 Parkasdas v. Jank* Ballabha (In this case it was held 
that the alienation being an out and out transfer and not a 
lease, adverse possession would commence immediately on the 
alienee getting possession — Submitted that the distinction 
made is wrong )) 

9 (1936) A I B 1936 Mad IBS (190) 161 lod Caa 234 Jagathambal Annx v 

PertafiiamSi 

(1937) A I B 1937 L»h660 (C61) 172 Ind Cas S19,Bae%tni Smjli v Ganpat 

Itax 
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Notes 
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the institution and not for his personal benefit, will be withm the 
Articles ^ 

A salt by a committee of management appointed by tba Court 
on the removal of a previons manager will be one by a “manager' 
within the Articles ■ 


7. Transferred for Yalnable consideration. — A lease* or 
a mortgage* is a transfer for valuable consideration withm the 
meaning of Article 134 B The transfer need not bo an out and 
out sale 

It has been held by the Madras High Court with reference to 
the law as it stood prior to the enactment of Article 134 B that 
where the alienation amounts to a negation of the trust, it will bo 
void ab tnttio and that the possession of the alienee will be adverso 
to the institntioD from the beginning and limitation will start 
rnnning from the time of the alienee getting possession nnder the 
transfer Thus, where the manager transfers property belonging to 
the endowment not as endowment propertj but as being his prtraU 
property, the transfer will amount to a negation of the trust and 
will he void ab tntlto, so that, limitation will commence to ran m 
such cases immediately and not from the cessation of the term of 
office of the alienating manager’ 

In Vidya Varutht v Balustvamt,^ the head of a mutt granted ft 
permanent lease of certain lands belonging to the mutt on a qui 
rent of rupees twenty four a jear The Privy Council observed fts 
to this that It will bo ridiculous to bold that the rent reserved ivas 
“valuable consideration” withm Article 134 of the Act 

8. Sale in execution of decree against manager— Bait for 
recovery of possession from auction.purchaser.— In Sumty 


Note 6 

1 (1933) A I R 1933 P C 75 (76) 142 Ind Cas 214 12 Pat 251 60 led AFP 

124 (P 0) Ram Charan Das v Naurangt Lai ro t d CaJ 

(1935) AIR 1935 P C 44 (46) 67 AR 159 t2 Ini APP 
1100 (P C), ilahadeo Prasad Sxngh v Bhnrlht 

2 (1937) AIR 1937 Lah 660 (661) 172 Ind Caa 319, Bachtnt Smgh r a" 

Rat 


Note 7 

1 (1937) AIR 1937 Cal805 (907) I L R (1937) 2 Cal 242 172 Ind Cj» 

Srt Ro^AunaUi Jtu T Cawja Gobtnda Ca*J'** 

2 (1937) AIR 1937 Lab 660 (661) 172 Ind Cas 319, Daehint Sing 

3 (1933) A I B 1933 Mad 60 (64), renlatasubramani^ » Siragarunot 

Chtttiar, o 1. «. » 

(1933) A I R 1933 Mad 415 (416. 418), Alam Khan to wpo 

laatny (Property dealt with as his own and act 

dlalion of trust— Time runs Immediately ) <1 M»d 

4 (1922)AlR192arC123(19l) 65 Ind Cas 161 49 Ind App 

831 (P C) 
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Pandaram v Mohamad ilnstafa^ (which was a case decided under Articles 

the law as it stood before Act 1 of 1929), it was held b> the Pruy 134 A to 134( 

Council that the argument that an alicnatiOQ b} the manager of a Notes 

religious endowment is good during the tenure of office of the alienor ® — 9 

and that the jiossession of the alienee becomes adverse to the 

institution onl} from the cessation of the term of oiCce of the 

alienor, did not appl) to a case where property had been acquired 

under an execution sale But the above decision of the Privy 

Council has not been treated in later decisions* as an authority for 

the unqualified proposition that in the case of execution sales, the 

adverse possession of the auction purchaser commences immediately 

on his getting possession under the sale and not on the cessation of 

the term of office of the manager m execution of a decree against 

whom the property is sold The decision is taken as illustrating the 

principle that where the alienation of the endowment property 

takes place in negation of the trust, it is void ab tnitio and the 

adverse possession of the alienee commences immediately * It is 

pointed out that in Subbatya Pandaram's case' the sale was m 

execution of a decree for the personal debts of the manager See 

also the undermentioned cases * 

9. " Death, resignation or removal of the transferor " 

(Article 134 B).— The starting point of limitation under Article 134 B 
13 the death, resignation or removal of the transferor Where the 
mahant of a mutt disposed of all the property of the mutt and 
dedicated it to the deity of another sect, it was held that this 
determined the teoore of office of the mahant and that time under 
Article 134 B ran from the date of such disposal ' 

Suppose A, the mahant of a mutt, transfers for consideration 
certain property belonging to the mutt and dies A is succeeded by 
B B does not sue for the recovery of the property from the alienee 
B is succeeded, on his death, by C Limitation for a suit by C will 
commence to run from the death of A, the alienating mahant, and 
not from the death of B, the plaintiff’s immediate predecessor m 

^ote % 

1 (1923) AIR 1923 P C 175 (177) 46 Mad 751 60 Ind App 295 74 Ind 

Gas 492 (P C) 

2 (1938) AIR 1938 Mad CO (64) Venlalasubramanut v Sira^urunalha 
(1938) AIR 1938 Mad 415 (416) Alam Khan Sahib v Karupyannastcamy 

3 (1938) AIR 1933 Mad CO (64) Venhalasubramanui v Sirayurunal^a 

4 (1911) 12 led 926 (927) S6 Bom 135, Pandurang Dalaji v Drtyanu 

Dabaji (Sale in esecction of decree against manager— Adverse posses- 
sion commences immediatelj on auction purclisser getting possession ) 

(192C) AIR 1926 Cal 913 (915) 95 Ind Cas 644 llantndra Karaxn v Ete 
aitors Bkuban Chandra Estate 

Note 9 

1 (1938) AIR 1933 Pat 143 (141) 174 Ind Cas S91, ramlajan Gossam t. 

Kandipaf Jfalifow 
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Articles ofBce * Even m the cases which were decided before the coming into 

189 A to 189 C force of the Article and in which Article 144 was held to apply to 

Notes such cases, it was held that time ran only from the termmation of 

9“^® the tenure of office of the transferor and not from the termination 

of the tenure of office of the plaintiff s immediate predecessor ’ 
Suppose A, the manager of a religious endowment, grants a 
permanent lease of property belonging to the endowment A dies and 
13 succeeded by B Though the lease granted by A comes to an ond 
on his death, it is open to his successor B to grant a fresh lease to 
take effect m continuation of the lease granted by A Suppose B does 
so and dies afterivards Ho is succeeded by C In such circum 
stances, limitation for a suit for possession by 0, Bs successor m 
office, will only commence to run from the death of B and not from 
the death of A This was the view taken with reference to the law 
prior to the coming into force of Article 134 B* It is submitted 
that the same will be the rule now also 

40. Acquisition of prescriptive title by alienee. — Where a 
suit for possession of property improperly alienated by the manager 
of an endowment is not brought within the period prescribed by 
Article 134 B, the alienee who has obtained possession under the 
transfer will acquire, under Section 28, ante, a title to the property 


2 

8 


(1038) AIR 1938 Mad 415 (416), .,11am Ehan Sahth v, Eaniypannajaffly 
(23 Mad 271 (P O and 23 Cal 58C, FoUewed ) 

(1026) AIR 1926 Cal 013 (014) 05 Ind Obs 644, Raja Manimfra Nara*" 
V Executors, Bhuhan CfeaTwfra Estate . 

(1927) AIR 1927 Pat 40 (51) 07 Ind Cas 637, Gopal Charjya t ' 

(Each successor as mahant does not acquits fresh limitation fro 
succession to ebaUengo transfer of debutter property ) 

(1912) 16 Ind Cas 927 (028) (Cal), lladhu Sudan t Badhiha . 

(1022) AIR 1922 Mad 406 (407) 70 Ind Cas 369. Zladura Deiastana 
Sarnia Ptllai . 

(1922) AIR 1922 P O 123 (135) 65 Ind Cas 161 48 Ind App 802 41 
S31 (P 0) rtdffa Varulki Thtrtha Swamyal 7 Balusamy ^ 
(1936) AIR 1936 P C 183 (187, 183) 59 Mad 809 63 Ind ^PP , 
Ind Cas 465(P 0), Datva«fcfcamo»« Ponnambala Desxhar v ttr j 


(1938)AIR*1938Mad415 (417) Alam Khan Sahi 7 

(1916) AIR 1916 Mad 832 (336) 38 Mod 356 10 Ind Cas oJi 


(lOlC) AIR 1916 Mad 833 (336) 

lamiery Methanxlhi Stcomiyar 


samiery Methanxthi Swamiyar irr JHatb® 

(1931) AIR 1931 Lab 675 (676), Uar Nath 7 Mohar Stngh [lit 
circumstances of the case that tho action of tho succeeu s 


created tenancy from month to month ] 


Note 40 

1.(1937) AIR 1937 Cal 805(307,803) 1 LB{1937)2 Cal 212 172 7“ 

315, ThaXur Sr» Sri Bajhunath Jxur Oanga 
(1938) A I R 1938 Mad 415 (416), Alam Khan Sahxb r Joj!' 

(Out see (1023) AIR 1023 Had 545 (550) 72 Ind Ca 

Ttow 7 Cars JJs5i (Submitted not correct >J 
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1 35.* Suit instituted Twelve years, 
in a Court not established 
by Royal Charter by a 
mortgagee for possession 
of immoveable property 
mortgaged. 

Synopsis 

1. Legislative chaoges. 

2. Scope of the Article. 

8. Suit must he for possession. 

4. Suit for possession, if one for speciSc 

performance of contract. 

6. Suit against persons claiming through 
mortgagor. 

6. Snit by puisne mortgagee against prior 

mortgagee and mortgagor for redemption 
and possession. 

7. Starting point. 

8. Effect of acknowledgment or part payment. 

9. Mortgage by conditional sale. 

Other Topics 

Salt Against straagac . Bee N&t« 5, Pt 2 

Salt bf simple mortgaged for sale of mortgaged property Be« Note 2, Pt i 

Sait for declaration Sea Note 8, Pt I 

Salt for ejectment of mortgagor tenant See Note 2, Pt 1 

1. Legislative changes. — There was no provision corresponding 
to this Article in the Act ol 1859 and suits in the mofussil by 
mortgagees lor possession were governed by the twelve j ears’ rule 
prescribed by clause 12 of Section 1 * Article 136 was first intro, 
duced in the Act of 1871 but the third column contained the words 
“when tho mortgagee is first entitled to possession ’* Those words 

Act of 1877, Article 135 

Same as abore 
Act of 1871. Article 135 
Columns one and two same as above 
The third cofuma ran U here tho mortgagee is first eotitfcd to possession 

Acl e( 1859 

No corresponding ptoruion 

Article 135 _ Note 1 

1 (18CS)0 Sutb R 170 (174) Deng L R Sap Vol 679, Swrtcan ITossrin. 

T Shahatadah Golam 

(1676) 1 Cal 1C3 (ICS) 25 Soth R 64 3 Znd App 1 3 Bather 223 S Bar 

5S1 (P C), Jun«h««ir Dass T Jiahaheer Sinph 


When the Article 135- 
mortgagor’s 
right to pos- 
session deter- 
mines. 
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Article 135 
Notes 
1—2 


were cban^e^ into when the possession of the mortgagor deter 
tnmos But fcbe change in the wording of the third columa has 
not according to the Bombay High Court, effected any change in 
the starting point of limitation * 


2 Snopn ol the Aytlcle — This Article goyems suits instituted 
in a Court not established by Eeyal Charter fay a mortgagee fof 
possession of the property mortgaged Limitation for such a suit 
instituted in a Court established by Boyal Charter is provided tor 
hy Article 146 tn/ra 

The Article applies only to suits for possession, where the morl 
gagee as such claims possession Where the mortgagee leases the 
rnortgaged property to the mortgagor as his tenant and subsequentlj 
aue-s the mortgagor for ejectment the claim for possession is not 
hy the mortgagee as such i e by virtue of the mortgage and 
consequently this Article does not apply Article 139 tnfra would 
apply to such case ' Similarly where a mortgagee hy conditional sals 
entitled under the instrument to possession onfy after foreclesurc 
forecloses the mortgage and thereafter sues the mortgagor for posses 
Sion the claim for possession is as a proprutor and not as a mortgagee 
and consequently Article 144 and not this Article applies Agaio 
where the mortgagee gels possession under the mortgage but tbe 
mortgagor subsequently dispossesses the mortgagee or gets into 
possession with the permission of the mortgagee and then refuses 
to vacate it a suit by tb© mortgagee for possession would not bo 
governed bj this Article ’ 

The Article obuously does not apply to a suit by a sioii s 
mortgagee for sale of the mortgaged property * Such a suit »s 

3 (1333) A I R 1033 Bom 439 (443) J47 Ind Cas 919 67 Bom 59J 
Sr ujan^ V 0attam<iou-da SI xdaga da 

Note 2 


3 (1913) 
(1899) 


(18S3) 

(1914) 

(19-3) 

(ISIS) 


ro<fa I Vohan 
Paj f Ja mal S njn 

A IB lOlB Xab J99 (*’00) J918 Prin Be No 79 45 lad Cs» 5^ 
Rala » Baj t Jfi (Juran _ . 

23 Ind C»s C5 (07) 9Nttfi£.RM9 A ijuw a i 

27 Cil 185 (1S8) A nan Ab T o n , as nslaaCasCSS 

[See also (mS) A I B 1923 Pxil 682 (584) S Pat C8 tlS ipa 
3lt Juoefrt Kxifr\ AflabCland^ 

90 Jlid 4"C M34J SUtid \pp 18G 4 All L Jour 2 

1104 llCalW NlOOS r Cal L Jour 3 9 I? 57al B jeut 
Mad h Tibi 333 (I C| Vtsudmi Vi dal ar v Snn m i ^ ^ 
mule mortfiac'H! < salt to enlorco ibo charge bj « 
gage! prorertf is governed by Article 132 I „ 

5 All 1 (C) 9 Id 4 App 99 6 Sbomc L B 60 4 Bar 3 i 1 
S nal V JlflWAji A/i»« ^ n\ 4 

A Z R 1914 All Os (9C) 3G All CW 24 Ind ^ ' 

y haranDas ^ , ..i liihair 

1 1 R I£r J Rom 415 (41C) 0 Ind Cas 217 Palhuna! 

ilalhav Ilatal .k- fat 3 t 

A I R 1018 Cal 933 (W' OiO) 41 Cal S Ind Ca* 

SaX}tI)ehx\ JJ resi war Samanla 
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not ono by a mortgagco entitled to possession as such, nor is it a 
suit for possession Nor docs the Article opply to a mortgagee by 
conditional sale ivbo is not entitled to possession * 

3. Salt mast be for possession.— The Article has no application 
unless the suit is one for possession A suit for a declaration is not 
one for possession ^ 

4. Suit for possession, If one for specific performance of 
contract. — Whore the instrument of mortgage stipulates that 
the mortgagor should guo possession to the mortgagee, a suit for 
possession in enforcement of this* stipulation may bo regarded as a 
suit for specific performance of a contract goremed by Article 113, 
ante But since it is also a suit h} tho mortgagee for possession within 
this Article which must be regarded os a specific Article governing 
such cases, the Article that must be taken to govern such a case is this 
Article and not Article 113, m accordance with tho general principle 
of interpretation of statutes that a special Article will prevail over a 
general ono * 

Where the instrument of mortgage recites that possession has 
been gnen to the mortgagee, a suit by the mortgagee for possession 
which m fact bad not been given is not a suit for specific performance 
oi any contract and is clearly governed only by this Article * 

6. Suit against persons olalmlng through mortgagor. — The 
suit contemplated by this Article is not restricted to a suit against a 
mortgagor only It would apply to suits also against persons deriving 

(1S96) 19 ilad 319 (393) 33 lod App 32 C Mad L Jour 53 7 Sar 10 
(P C) Srt Rajah Papamma Rao v Sn Ttra Praiapa 

(1900) 33 3Iad 37 (10) 9 Mad L Joor 358. Nallamuthu Pillai v Betha 
yateJten 

(1916) AIR 1910 Mad 990 (997) 39 Mad 811 31 lod Gas 412 (F B) 
VyapuTW SoTtamma Bn Ammani 

[See also (1902) 35 All 35 (38) 1902 AU W N 175, Ramlal v Srasum 
Alt Khan 

(1919) AIR 1919 All 56 (59) 43 All 70 S2 lod Gas CSl BarAaf un 
niua Begam y 3Iahboob 4lt J/mx ] 

5 (1693) 20 Cal 2G9 (272) Ntlcomal Pramantek y Aamm* Soomar Basu 

(leSl) 10 Cal 68 (73) 13 Cal L R 51 Uodun itohun Chncdhnj y Athad Ally 

(1916) AIR 1918 Lab 199 (201) 45 Ind Cas SC3 1918 Fan Be No 79 
Ratan Das y Ml Guran 

[See also (1926) AIR 1926 Lab 303 (303) 93 lod Cas CSS Sardan 
Mai y Ganga Ram ] 

Note 3 

1 (1903) 1903 Pun W R No 115 (page 890) 1903 E*ud Ro No 57, Kagar y 
Saudagar 

Note 4 

1 (1684) 1861 All N 123 (123) Gopal Poo ▼ Bajt Ldl 

(1890) 1690 Pun Re No 96, AanliyaialT ilohru 

2 (1910) 7 Ind Cas 646 (647) (All) RamChandy Behart 

(1663) 1663 Pun Re No 134 RamChandy CyanChand 


Article 135 
Notes 
2— S 


Lua 117 
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Article 185 
Kotes 
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title from the mortgagor * Bat it would not apply to a suit against a 
stranger not deriving any title from the mortgagor * 

6. Suit by puisne mortgagee against prior mortgagee and 
mortgagor for redemption and possession. — 'Where a puisne 
mortgagee sues the prior mortgagee in possession and the mortgagor 
for redemption and recovery of possession, it has been held that this 
A.rtiol6 does nob apply ' The reason is that it cannot be said that 
at the time of the subsoi^uont mortgage the mortgagor s right to 
possession teas determined masmoch as the prior mortgagee was lu 
possession on that date and such possession could not be considered 
to be that of the mortgagor 

7. Starting point. — As has been seen inNota 1 ante, suits such, 
as those contemplated by this Article were governed by Section Ir 
clause 12 of the Act of 1859 and time ran from the date of the 
cause of action ^ Tinder the Act of 1871, time ran, under the Article- 


Kote 5 

1 (102i) AIR li>2i Oudh S74 (377) 81 Ind Cas 681, Go\ul Prasad t Sulru 
11885) 12 Cal 614 (620) 10 Ind Jur 458 Shumomoyee Dan v Snnalh Das 

(Suit againrt the mortgagor s vendee ) 

(1839) 16 Cal 693 (701) 10 Ind App 85 15 Ind Jut 132 6 Bat 315 (P C). 

Srinath Das v KhetUr Mohun Sxngk 
(1891)4CPLR99(100),aopal/Atrav ill Gora (Suit against purchiser 
from mortgagor ) 

(1916) AIR me Mad 990(1000) 89 Mad 811 31 Ind Cas 412 (F W 
Tpapunv Sonammal^Amtnani (Per Srinivasa Iyengar, J Arn 
135 applies to suits for possession against both mortgagoM and sifa 

gers This must be takeo to mean person deriving title from oa 

gagot inasmuch as 12 Cal 614 is cited and that case Is of a petw 
deriving such title ) , . 

(1906) 83 Cal 1015(1019) 10 Cal W N 904 Axmadar Monful t MaKMrx 
Lai Dey (Suit by purchaser la execution of decree against roertg ^ 
(1871)16SuthWR83(35) 2Suthcr4S0 2 Bar 711 B Beng Ii B 

14 Moo led App 144 (PC) Drajanath Kundu Ckowihry v An«'» 
Chandra (Do) , 

(1871) 16 Buth \Y R 19 (20) 8 Bcng L R 122 14 Moo Ind App ^ 

2 Bather 457 (P C) Anond ilayx Dan v Dharandra t/ianc 
VooKerjee (Do) 

tS« ol» (1886) 8 All 8C (91) 1836 AU W N H Durga Praia 
ShantbhuHalh (Do) _ 

(1866) 6 Suth \V R 183 (131) Hum Chunder Oooho v 

Koondoo „ c.vir 

(1901) 1901 Pun L R No 81 page 257 1901 Pun Re No 10 a 

Singh r ThaJtar Das ] ^ 

2 (1919) A I R 1919 liab 133 (133) 50 Ind Cas 7G2 1919 Poo ^ 

Channam Mat v Hela Itam (The Article applies on!) to a »o 
mortgagee agaiast the mortgagor or a person a<.nviog tit o 


Koto 6 

1 (1911) 10 Ind Cas 20 (21) (Lab), Candu Mol V Udho 

Hote 7 

1 (18701 Cal 163(108) 25SathWBBl 3 Ind App 1 3Suther2’2 

531 (P C), /«ft/jtcor Hass V. 3faAa5«r Singh tT„Min v, 

(1868) 0 Suth \t R 170(174) Boag L B Sup > 0 ! 879 Suruan U 
‘ShahasidahGotam, 

(ISCl) 2 U n 0 R 51 (54), ChetU Oaundan v. SuHSaram PiUi 
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corresponding to this, from tho date “when the mortgagee was first 
entitled to possession ” Tho Act ol 1877 substituted tho above words 
in quotation b> the words “when tho mortgagor’s possession deter- 
mines It has boon hold that this substitution does not really 
eilcct an> change in the starting point of limitation, inasmuch as 
tho time when the mortgagee first becomes entitled to possession 
IS tho time when tho right of the mortgagor to possession ceases * 
Where, under tho mortgage, the mortgagee is entitled to posses- 
sion, and the mortgagor is in possession on tho date, time begins to 
run under the Article from tho date of tho mortgage itself * The 
fact that subsequent to tho mortgage, possession of the property 
was taken by a prior mortgagee,* or tho fact that the land became 
submerged and was taken jxissession of by the mortgagee on its 
re appearance,® will not stop time running fmm tho date of the 
mortgage 

But where on the date of the mortgage possession is with a 
prior mortgagee, time will run only from tho date when possession 
IS recovered by the mortgagor from tho prior mortgagee ® 

Where the mortgage deed provides that the mortgagee would bo 
entitled to take possession on default by the mortgagor m payment 
of mortgage money or of the interest due, the mortgagee would bo 
entitled to take possession only on such default, and consequently 
time will run only from that date ^ Where the mortgagee has an 

(16G6) C Sath W B 2C0 (276), Skelut Chundtr Ghou v Taraehand Kwndo 
Chowihry 

la 5«0(1914)22 led Cas 65(67) 9NagI<R179 Anjuvuxn Ittamui'v Hisamal 

2 (1933) AIR 1933 Bom 430 (443) 57 Bom 593 147 Ind Cas 919 Ganpai 

Wiujan) r ITaruimycwij 

3 (1915) A I B 1015 All 893 (303) 31 IndCat 604 v Tuln Ram 

i$ee also (1800) 12 All 203 (207) 1600 All W N 87, HtLmalulla Khan 
T Imam Ah ] 

4 (ig24)AlR1924 Lali40(41) 4 Lab 90 71 lod Cas 405, R^u^am Cfcand ▼ 

Shahab Dtn 

5 (lOlS) AIR 1925 Lab 627 (627) 92 Ind Cas 178, Barkal v Jielu Val 

6 (1933) AIR 1933 Bom 439 (448) 57 Bom 593 147 lod Cas 919 Ganpai 

JJhujany v Ilanamgouda 

(1922) AIR 1022 Lab 91 (92) 63 Ind Cas 679 Indar Singh y Dasanta 
(1919) AIR 1919 Lab 402 (403 404) 48 lod Cas 916 Budha t Mul Bag 
(1920) AIR 1920 Lab 604 (503), Basanta y Indar Singh 
(1B94) 1894 Pun Be No 88, Ghanaya y Chajju Itam , 

(1876) 1 All 825 (320) 4 Ind App 15 3 Sntber 357 3 Sar 673 (P C) Naram 
Singh y Shitnbhoo Singh 

(But see (1016) AIR 1916 Ondb 197 (199) 16 Ondh Cas 230 32 

Ind Cas 841, ill Hasatnt t, Bamcharan (Obserratzons lead 
ing to the contrary utfeience cannot be held to bo correct law )] 

7 (1934) AIR 1934 Lab 903 (903) 156 Ind Cas 42, Jaimal y Itam Italian 

(Deed reciting that if interest is not paid for any year of the mort- 
gage term of six years mortgagee can take possession— Liinitation 
beg ns from default of first instalment ) 

(1930) AIR 1930 Lab 827 (329) 121 led Cas 190. Afra Itam t Shadi Khan 
(1921)'“*’“’ r*-— '' * » » d-din (Slortgage 

money would bo 
' ■ . payment of any 

■ ■ • I .» ss«*ion — Llnjti- 


Article 133 
Note 7 
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Article 133 opJion under the instrument of mortgage to take possession or to 
Notes take some other remedy, the mortgagee's right to possession cannot 
7 — 9 be said to be determined so long as the mortgagee has given no 

intimation of the erercise of his option to take possession of the 
property ® 

8< Effect of acknowledgment or part payment. — See Note? 
under Sections 19 and 20, ante 

9. Mortgage by conditional sale. — Before the Transfer of 
Property Act, there was no provision of law under which a smi for 
foreclosure could be filed In cases governed by the Bengal Regu 
lation 17 of 1806, the mortgagee bj conditional sale ■who wished 
to foreclose the mortgage had to get a notice issued to the person 
entitled to redeem, of his intention to foreclose The person entitled 
to redeem had one year of grace allowed to him from the date of 
such notice to redeem the mortgage After the expiry of the year of 
grace the mortgagee became the full owner of the property and the 
mortgagor s right of redemption was foreclosed and lost * 

After the Transfer of Property Act, 1832, the said Begulatioa is 
not m force in the Provinces in which the Act is in force In soma 
Provinces, however, to which the Transfer of Propertj Act does aot 
apply, the said Rognlation is still in force and foreclosure rauat ba 
had only in the method prescribed by the Regulation 

A suit for foreclosure id cases governed by the Transfer of 
Property Act is governed by Article 147 of tbi» Act * A proccoflmS 
under the Bengal Regulation for foreclosure is not barred as looj 
as tbo mortgage subsists^ 

A mortgage by conditional sale will not, however, subsist wliero 
the mortgagee being entitled to possession does not get it and fails o 
sue for possession within the period of limitation prescribed 
Article In such a case the mortgagee b right gets ettiugutshw 7 
the operation of Section 28 ante, and bo can no longer cither ^ 

. , ,1,* tr 

, . , Ind Cas 1 


(1905) 8 Ondh Gas 2SG (237) Sfceo Darshan Sinyh x Court of >f'ards ’ 
Eitate , , 

- - _ r , r-Ph„ fjct llul ‘ 

iln 

r thit lliv d /jo'l 
nginil 

8 (1919) AIR 1919 Oudfa 217 (22J) 51 Jnd Ca> OsS. Basiinl ^ 


Note 9 , c S15 (r C) 

1 (ISS9) 1C C^l C93 (TOl) ICIndAppSS ISlndJuflSJ 5 bir 

SnnallilJjfT Xfce«<r Ifofcan 

2 (1895) 8CPLRC5{6C) /rtjBiofcanv Clwulu ^ ^ 

S (1903) 1903 run W R ^o 115 p 390 1903 Tan Ro No 6T, 


far 
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for possessjon* or for foreclosure® or, as tho case may be, take pro* Article 1S5 

cecdings under tho Bengal Eegulatton, 1806 In tho undermentioned Note 9 

cases* ^There the foreclosure proceedings Trero taken after tho twelve 

years prescribed by tho Article for a suit for possession, it was held 

that a subsequent suit for possession as owner on the basis of such 

foreclosure was barred Whore, however, tho mortgagoo takes steps to 

foreclose within the period prescribed by this Article for a suit for 

possession and in such proceedings the right to redeem is foreclosed 

but alter the expiry of the period prescribed by this Article, the 

mortgageo becomes tho owner and, as such, is entitled to a period 

of twelve 5 ears under Article 144 from the date of foreclosure to sue 

for possession ^ 


1 36/ By a purcha- 
ser at a private sale for 
po^essioD of immore- 
ahle property sold when 
the vendor was out of 
possession at the date of 
the sale. I 


Twelve years. 


iWhen the 
vendor is 
first entitled 
to posses- 
sion. 


Article 136 


AcU af 1877 and 1871 
Same as above 
Act ef 18S9 

No corrcspoodiog provision 


4 (1880) 16 Cal 693 (701) 1C Ind App 85 13 Ind Jot 132 5 Bar 315 (P C), 
SnnalA Dai v Khitltr ilokan Stnyh 

6 (1900) 9 Oudh Cas 147 (152), Jankt v Vi De* 

(1895) 6 C P L B 83 (85) VurainnyA v liamlal 

(1912) 15 Ind Cas 240 (243) (All) Dam JJairar Bo* v Birju Ba* (Suit for 
possession barred under Section 1, clause 12 of Act ol 1659 ) 

C (1917) AIR 1917 I^h 441 (442) 39 Ind Cas 242. Deh Dam v Thakur 

(1912) 15 Ind Cas 276 (270) 1912 Pun Be No 94, Hand Lai v Goojar 

(1899) 1899 Pun Re No 85 Vomof* v lahn Pershad 

7 (1695) 1695 Pun Re No 90 (F B), Bfcandar* v Jasodhan 

(16S0) C Cal 50Cn (5G7) 7 CaJ L B 5S0, Ohtnaratn JOobejf v Dam Mortarulh 
Dobeij 

(1880) C Cal 664 (5C8) 7 Cal L R 583 4 Sbome L R 52, Burmamoije Dasue 
V DinobundluM Ghost 

(1670) 13 Suth W R 304 (305) 5 Deng L B 359. Sm Saras\bala Debt v 
uNnud Lai Sen 

(1911) 9 Ind Cas 103S (1039) (Oadb), Ttlak Stngh v Shtb Stngh 

(1908) 1908 Pun W R No 115 p 390 1903 Pun Rc No 57, Ifodar v 
Saudagar 

(1909) 1903 Pun W R No CS p 242, Vangal Stngh v Sher Stngh 

[But see (1871) 22 Sutb W R 90 (94) U feng L R 87, Denonath 
Gangooly v. Xuritng Froshad Doss (Foreclosure does not 
furnish a foreclosure of action — ^In thia case, however, the fore 
closure proceedings were taken after twelve jrars of the date 
when the mertgagoe Iccaxne entitled to possession )) 
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Article 136 
Notes 
1—2 


Synopsis 

1. Legislative changes. 

2. Scope of Article. 

8. "When the vendor was out of possession." 

4. Suit against vendor who subsequently gets 

possession. 

5. Suit by pnrchaser from Government. 

6. Starting point of limitation. 

7. Onus of proof. 


Other Topics 

Delay la compIetiOQ ol sale cannot postpone stattingpoint 
Possession includes actual or constnictire possession 
Possession of co-owner . . . . ... 

Property m possession ol lessee of vendor . 

Successive vendors 


See Note 6, Pt 2 
Bee Note 3. Ft 1 
See Note 3,Fts i 5 
. See Note 3. Pt 3 
See Note 6 


1. Legislative changes.— There -was no specific provision corres 
ponding to this Article m the Act of 1859 The suits contemplated 
by this Article were held to be governed by the general provisions 
of clause 12 of Section 1 (corresponding to the present Article 14»/ 

The Article was first enacted m the Act of 1871 and it bas 
continued unaltered in the later enactments 

2. Scope of Artiolo. — ^This Article applies to a suit for iiossession 
of immovable property by a purchaser of the propertj at a pnva 0 
sale, where at the date ol the purchase the vendor was not in possfis 
Sion * But where possession cannot be sued for without first obtaiai^ 
some other relief as a condition precedent, the suit, although fram 
as a suit for possession by the purchaser, must be treated as a s 
for the former relief and will be governed by the Article applies 0 
to a suit for such relief Thus, where possession cannot bo sue 


Article 1S6 — Note 1 

I (1S65) S Suth W K 176 (176), BhtKaree Panddk v Ajoadhya Fershal 
(1859) 4 Suth W E P C 37 (39) 7 Moo Ind App 323 1 Suthcr SG7 1 

652 (P C), Frannath Chotedryf Bam Button Boy niAjtuI 

(1S72) 17 Bath W B 377 (377), Bnndabun CA«n*r Strear r 

Chunder Btsicae . « 

[5« (1869) 11 Suth W R P C 29 (30) 12 lloo lod App SM 2 ^ 

L R P O 75 2 Sothet 292 2 Sar 455 (P CJ, ^ 

Jloisem V Cirdhart Lai 

(1873) 20 Both W R 114 (116) 11 Bong L R 237, Brxndahun la 
Boy T Tara Chand Banner}te ) 


Note 2 

1 (1930) 2 All 718 (720), SAeoProMdr TJdaxSxngh vas.xi^ 

(191C) AIR 1916 Oudb 123 (123) 32 Ind Cas 353. Bojhunath I r 
Mt Kelkx ^ . . 

(1S76) 7 N W r n 0 R 1C9 (173) Can^a BakiJi r U eti Bakih 
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for without first setting asido a cortam order of Court, a suit for Article 1S6 
X>osscssion brought after the period of limitation applicable to a Notes 
suit for setting aside the order will bo timo-barred * 2 — 8 

A purchases cortam property in execution of a decree but does 
not obtain possession of the property A then sells the property by a 
pruate sale to B It has been hold in decisions’ under the Act of 
1877 that to such a suit Article 138 infra and not this Article 
applies The reason given is that reading Articles 136 and 138 
together, Article 138 applies not only to suits by auction>purchasers 
but also their assigns, and this Article (Article 13G) does not apply to 
suits by persons deriving their title from court auction purchasers 
The question was of practical importance under the Act of 1877, 
as under Article 138 of that Act limitation ran from the date of the 
■sale, so that if Article 138 was held to apply to tho above cases, 
limitation would have begun to run from the date of the sale, whereas 
if Article 13G was held to apply, limitation would have begun to run 
from the data of the confirmation of the sale, that being the date on 
which the vendor would have been “first entitled to possession” 
within the meaning of Article 136 But tho question is only of 
ncadomio importance now The reason is that under Article 138 of 
tho Act of 1908, limitation begins to ran (tom the date when the 
«ale becomes absolute, which will also bo the date when the vendor 
“is first entitled to possession” if Article 136 is held to apply 

3. “When the vendor vas out of possession.’ —The expres. 
fiiOQ “possession” m this Article includes eonstruchie {ossession as 
well as actual possession * Hence, where at the date of the sale the 
vendor is m constructive possession of the propert>, although not m 
actual {lossession, this Article will not apply to a suit for possession 
by tho vendee Thus, where at the date of tho sale a third party is 
m iiossessioD of the property uith the permission of the owner, the 
sale cannot bo deemed to be b> a jierson who is o«t of possession 
within the meaning of this Article’ Similarly, where tho property 
sold IS at the date of tho sale in the possession of a lessee, the vendor 
cannot bo held to bo out of possession at such date, the reason being 
that tho possession of the lessee js jn Jaw the possessjon of the lessor ’ 

So also, possession of one co owner is deemed to bo possession of all 
the CO owners, unless there is an ouster of the latter Hence, a sale 
of his share of joint property by a co owner who is not in actual 
2 (1002) 2G Bom 730 (734, 735) 4 Bom L R S13, ilahadeo v Ba&Ii 



■ . I Sen T Jogeth 

Note 3 

1 (1034) AIR 1034 Rang 223 (221) 151 Ind Cas 337. Saw En IloKe t STa Po 

Tin 

2 (1034)A1R 1031 Rang 223 (224) 151 Ind C*s 337, Saif fTn t ila Po 

Itn 

3 (1005) 2 Nag L R 32 (S3), Canjyairao DhoniU t. Canfolrao Cepal Ghatatey. 



Article 136 
Notes 
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possession of tha property is not a sale by a vendor who is out of 
possession, where there has been no ouster of such co owner by the 
other CO owners * But, where one co owner has been ousted from 
the joint property and the other co owners are holding the property 
adversely to the former, a sale by him to a third party will be one 
by a person who is out of possession and a suit by the vendee for 
partition and possession of his share will be governed by this Article * 
^ purchases certain property in court auction and obtains formal 
delivery of such property He then sells the property to B B sues 
for possession It has been held that this Article does not apply to 
such cases Tha reason seems to be that A having obtained formaJ 
delivery of possession through Court, ho cannot be said to be out of 
possession within the meaning of this Article ® 

4. Sait against vendor who snbsegnently gets possession.— 
This Article only applies to a suit against a third party who is m 
possession Hence, where, after the sale, the vendor gets possession 
of the property, a suit by the purchaser against the vendor for 
possession of the property is not within this Article ^ 

6. Sait by parohaser from Government. — A suit by a 
purchaser from fcbn Goveroment also will be governed by this 
Article, although to a suit by the Govornmout itself, Article 
will apply ^ 

4 (1011) 9 lad Cas 495 (405) (Mad) Bhogavalh renftaj/ya v Moi/aiflHi 
fcn3?irt4»nm<i 

(1897) 7 Mad L Jour 186 (188), Knshnammal v i>»cfcannavoiryftn 
(1918) AIR 1918 Cal 68 (69) 51 lod Oas 123 Ch%ntaman\ Pordwam* 
Hrxdaij Nath Eamlia , 

{1934} AIR 1934 Bom 373 (275) 58 Bom 410 154 Ind Cas 624 Atm 
Ganpaft v TfsftnM itotntfcou _ ^ 

(1921) AIR 1921 Bom 77 (78) 64 Ind Cas 552, Shnalingappa v balj 
Laxman 

(1910) AIR 1916 All 19 (21) 3C Ind Cas 100 PomParjortV Kalabllu 
(1912 A 0 230, Corfu V Appuhamy Followed) 

6 (1911) 9 Ind Cas 495 (495) (Mad) Bftojaiall* Fenlraysfa v mogatalU m 
JcTMhnamma 

(1695) 11 Cal 680 (683) Ham Lakht y DurgaCharan „ niAM7« 

(1900) 28 All 479 (480) 190GA11WN 95 3 All L Jour 331 

(1915) AIR 1915 Mad 1146(1147) 26 Ind Cas 901 Sttinawm* Cfun*" ’ 
Su66onna Gounden pjj 

6 (1901) 25 Bom 275 (279 2S0) 2 Bom L R 1021, Copal Itao r Am " 

Note 4 

1 (1910) 5 Ind Cas 273 (275) (AH) Gajadhar r Bamlakhan Hu 
(1601) 15 Bom 201 (264) taJafcman nnuyoA ▼. Dishannngh 
(19SC) 12 Cal 197 (199), Ham Pros* I y HaKht Naram 
(1899) 13 Bom 421 (423) Sjed Nyamtula x NaM 
Note 5 

1 S«(lS75)21SulhWU6l(C5),Zk»ndiRot/T 


Punl iBunttt Tha\‘*^ 
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6. Starting point of limitation. — Limitation begins to run 
under this Article from the date Tvhcn the vendor is first entitled 
to possession * 

A contracts with B for the purchase of certain property belonging 
to B but of ^vhich B is not in possession B refuses to complete 
the sale and it takes fire years for A to have the sale completed. 
Limitation for a suit for possession by A begins to run from the date 
vfhen B was first entitled to possession The delay m the completion 
of the sale cannot iiostpone the starting point of limitation* 

The expression "when the vendor is first entitled to possession”’ 
relates to the circumstances under whjch the vendor came to bo out 
of possession at the date of the sale and therefore the starting point 
of limitation under the Article is the date when the xendor is first 
entitled to possession uttk reference to such circumstances Thus, A 
succeeded to certain property by inheritance m 1881 and continued 
in possession of the property till 1835 when ho was dispossessed 
He thereafter sold the property to B Limitation tor B's suit for 
possession runs from 1885 and not from 1881 * Similarly, where 
the sale is of a share of joint property by a co owner, who has been 
excluded from the property by the other co owners, limitation for a 
suit for possession by the vendee will run from the date on which 
the vendor is excluded and not from the date when, as a co owner,, 
he first became entitled to joint iiossession of the property * 

In the case of a sale of the equity of redemption in property 
which has been mortgaged with possession to a third party, limita* 
tion for a suit for possession by the vendee will begin to run under 
this Article from the date of redemption * 

A, a Hindu reversioner, becomes entitled to a certain property on 
the death of a widow The property is at that time in the possession 
of a third party A sells the property to B Limitation for a suit 
for possession by B begins to run from the date of the death of the 

Notes ” 

1 But lee (191C) AIR 19IG Oudh 128 (128) 32 Ind Cas 353, liaghunath 

Prasad v VI Ktthx (The obscnatioo lo this decision that 
limitation runs from the dau of sale is not correct ) 

2 (1929) A I R 1929 Nag 233 (80i) 110 Ind Cas 70, Gauru^n^ar v Ibrahm 

AU 

3 (1901) 23 All 412 (445) 1901 All WN 137 Parlapchandy Saiyxda 

i See (1905) 1903 Pun W R No C9 (p 241) LotslimicAand v Pam Chand 

5 (1906) 1906 Pun Re No 130 p 490 19(r Pan L R No 100 1906 Pun W R 
No 155, Badri Vol t Gopal (Even where mortgage is redeemable 
at will ) 

(1893) 1893 All N 67 (07), JJahatir Pande v Aonr XJltah (Where in a 
suit lor redemption a compromise was entered into between the mort 
gagor and his mortgagees (o the effect that the former should be 
entitled to redeem the mortgaged property on povinent of a certain 


Article 136 
Note 6 
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Article 136 
Notes 
6—7 


Article 137 


widow, that being the date on which the vendor first becomes 
entitled to possession ® 

Where there have been successive vendors who have all been oat 
of possession, the term "vendor" in the third column of the Article 
refers to the first in the senes of vendors who have been out of 
possession 

Illustration 

In 1893, A sold his property to B but remained in possession. 
In 1900, B sold the property to G who also did not obtain 
possession In 1909, the property was sold by C to D Ijinuta- 
tion for a amt for possession by D ran under this Article from 
1893 and not 1900 ^ 

7. Onus of proof. — See Notes under Articles 142 and 144, 
tnfra 


137/ Like suit by jTwelveyears. 
a purchaser, at a sale in 
execution of a decree, 
when the judgment- 
debtor was out of pos- 
session at the date of 
the sale. I 

Synopsis 

i. Legislative changes. 


When the 
judgment- 
debtor is 
first entitled 
to posses- 
sion. 


2. Scope of the Artiole. 

3. Suit most be for possession of immovable property* 

4. "Parchascr at a sale in execution of a decree.' 

5. Judgment-debtor most be out of possession at date 

of sale. 


6. Starting point of limitation. 

7. Effect of symbolic delivery of possession. 

8. Burden of proof. 

* Act of 1877, Article 137 
Same as above 

Act of 1871, Article 137 , 

Same as above, ezce{>t that Instead of the vronl juagmcn 
Iirescat Article, there was the word "execution debtor " 

Act of 1859 

No corrc'pondiiif; provision 

- V 

■ . .rSSKS')” 

•• • 

7 (19H) AIR 1014 Cal 733 (734) 21 Ind Cas 21C, A' 

Annlor . „ CJiirret'i 

(S«ol»(JS94)19r.omC20{r24 C2'>) Lntcmir* 

t^allcal d^IiTctj oiUlned 1} docs net intermr 

of time )] 



SUIT FOR ^OSSESSIO^ D1 EXECUTION PURCHASER 1867 


Other Topics 


Article 137 

Suit against judgment debtor 

See Note 2 Pt 2 

Notes 

Suit for redemption of property — Article not applicable 

Sale in execution of mortgage decree— Article not applicable 

See Note S Pt 1 
See Note 2, 
Pts 2a 3 

1—2 


1. Le|islati7e changes. — This Article nas first enacted in Act 
d of 1871> and has been reproduced m the succeeding Acts The 
word ‘ execution debtor, ’ which occurred m the Act of 1871, was 
changed into “judgment debtor in the later enactments 

2. Scope of the Article. — The Article contemplates cases where 
the auction purchaser has never obtained possession of the property 
purohased by him Where the auction purchaser has once obtained 
possession, this Article will cease to apply and a suit for possession 
by him based on a subsequent cause of action will not be governed 
by this Article * 

The Article applies to suits against third parties who are in 
possession of the property at the date of the execution sale and those 
claiming under them A suit against the judgment debtor will not 
come within this Article Thus where at the date of an execution 
’Sale a trespasser^is in possession of the property, but subsequently 
the judgment debtor ejects him and gets possession of the property, 
a suit by the auction purchaser for possession against the judgment 
■debtor will not be governed by this Article * 

The Article only applies to cases where the auction purchaser 
■sues as representing the interest of the judgment debtor Hence, 
the Article does not appb to sales m execution of mortgage decrees 
The reason is that the auction purchaser at such sales acquires not 
onl} the interest of the judgment debtor but also that of the 
•decree holder ’ As to the period of limitation applicable to a suit for 
jxissession bj the auction purchaser in such cases, see Notes under 
Article 144 and the undermentioned decisions* 

Article 137 — Note 2 

1 (1918) AIR 191B Lab 62 (62) 1918 Pan Ro No 7G 47 lad Gas 411 

Aaman v Umar 

I'r'J'It}/ A ZS Pbt Sii iS'Zit 35 Znd Cas 3T SiitcamiAaT Za( t .TAuCan 
Ram Tticari 

2 (1910) 8 Ind Cas 1095 (1095) S3 All 224 Ram Lakhan Ila% t Cajadhar Itai 

(Coefirming 5 lad Cas 273 ) 

(1890) 15 Bom 2C1 (261) Lakshman Vinaj/ak v Duannnj 
f2a(1922) AIR 1922 Cal 644 (517) Jnanendra r Umeth Chandra 
^ 4 <v,o »r 1 r/\ I ,•>, MT CO _ '>alaee EttnU v 

' • B)) 

• • ant Din t ilt 

IS«(1921) 4 I R 1921 Pat 160 (15‘») 59 lod Cas 290 Tilakdhart 
Singh V Cour Aarain 

(1917) AIR 1917 Oudh 135 (135) 42 Ind Cas 192 Chunni v Mt 
Aihrafan ) 

4 (1916) AIR 1916 Mad 9^ (995 906) 39 Mad fill 31 lod Cas 412 (F B). 

Fyapun V Sonatnma Doi Amman* (PorebaKr io execotjon of deem 
on simplo mortgage not aflected by adverse possession against mort- 
gagor before pnrebase ) 
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Article i37 
Kotes 
2-5 


Where there is an order in fa\our of the defendant under Order 
21 Rule 99, Civil Procedure Code, the auction purchaser cannot sue 
for possession ^vithont getting snch order set aside Hence, ^here 
the period of limitation for a snit to sat aside such order has expired, 
the suit for possession also wiU be barred because such a suit virtually 
ivUl be one for setting aside the order ® 

This Article is subject to the provisions of Section 16 supra 
under ^vhich, m computing the period of limitation under tbi;> 
Article, the time during which proceedings for setting aside the 
sale have been pending most be evciuded ® 


3. Suit must be for possession of immovable property. 
• — This Article only applies to a suit for possession of immovable 
property Thus, the Article is not applicable to a suit for rcdcmp 
tion of the property ' So al'>o, where the suit is for payment of 
a certain sum of money, and in default of payment, for possession 
this Article does not apply ~ 

4. "Purchaser at a sale in execution of a decree."— The 
expression "purchaser at a sale in execution of a decree ' inchoe 
a decree holder purchaser and this Article will apply to a suit for 
jxissession by such purchaser al«o' The Article applies to a suit by 
a person claiming through an execution purchaser as well as to a 
suit by ao execution purchaser himself ’ 

6. Judgment-debtor must be ont of possession *^ [^^** 
sale. — This Article only applies where the judgment debtor 
out of jiossession at the date of the execution s ale * 

(1930) AIR 1930 Cal 31ft (315) 126 Ind Cas 257, Surendra^ 

Lonn Co Ltd (Adverse posscssicin against the mortpgor ^ 
aSfCt the right ol ihe mortgigoe when it commeBCCJ o/[v wnrlcaCc 
gage but this rule docs not apply if it had begun befote lb 
which was eOected when the mortgagor ws? not lO Lafin 

(1017) AIR ion Oudh 135 (135) 42 Ind Cas 192, Chun"* v ilt ^ ^ 
(1030) AIR 193C 5fad 593 (COO) 161 Ind Cas 591. Sriihna A« 

Ilazhuhkath PoKKi ^ ifaWi 

(l-TOC) 33 Cal 1015 (1019) 10 Cal W N 90J, Umaiar lIoMnI 

(1903) 7 Cal L Joar WO {C43), Bamjan MaJiomed v 

5 (19^ I) A I R 1924 4U 495 (497) 4C All 693 63 In^ Ca* ^'3 (F U) 

V TnrJirafn 

0 (1917) 4 1 R 1917 CaJ 803 (803) 38 Ind Cis 547, ^’romolha 

Lol Satia 

® ^ rm 

1 (15S9)1SS9AUWN195(135,23C) *01 

2 See (1921) A I R 1921 AU 301 (303 304) 43 HI 539 63 4“ 

Valiadro ihit y Saldeo TUi* 

Note 4 V 

1 (1923) AIR 1922 Cal 511 (545), V 

Uuho m i», alt \ mrn ^ 

2 (1914) 4 I R lOU Cal 527 (529 529) 23 Ind Cas til. * 

Siiyidnr ioihnwn ^ 

I U02C) A I n I?2c AM » (Wn) O' In4 ’ 

1 fZInsrtrt Irxhrtlflwi (On app^H A I R 
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A, B and C aro co mortgagors of a certain property B and C 
redeem the property and are in jiossossion of the property, ready, 
however, to hand over to A his share on receipt of his proportionate 
portion of the mortgage money i4*s share in the property is sold in 
execution of a decree against him and is purchased by the plamtiQ' 
Held that this Article does not apply to a suit for possession by the 
plaintifT The reason given is that m such a case the judgment 
■debtor cannot bo said to bo out of possession within the meaning 
of this Article * 

In the undermentioned case’ it was hold that where the pro 
petty IS m the possession of a mortgagee of the judgment debtor, tbe 
latter cannot be said to be out of possession The reason given is 
that the possession of tbe mortgagee is not adverse to the mortgagor 
But, in some decisions it is assumed that the Article will apply to 
such cases and it is held that limitation will begin to run from the 
date of the redemption of the mortgage (See Note 6 ) 

6. Starting point ot limitation — Limitation under this Article 
begins to run from the time when the judgment debtor is first 
entitled to possession ^ 

lUustrattons 

1 Whore at the date of the auction sale the jtroperty is m tbe 
possession of a mortgagee limitation for a suit for jiossession by 


(1910) A I B 1910 Pat 207 (210) SI lad Cas 601 i Pat L Jour 4C3 
Bhikhad Dhunjan A cram Tetean \ Upendranath Boy 
(1881) 8 Cat 79 (61) 10 Cal L R 113 9 Cal LB 173 Katumunnxssa Btbte 
T Hilratna Bose (Defendant in possession as patDidar<-PurchasQ of 
superior interest by plaintiS— Defendant s possession not adsersc to 
plaintiS till defendant purchases also the superior interest ) 

2 (1938) AIR 1938 Bang C5 (GO) Ua E Khin v P S Mokamed Ah (Distm 
guishlng 20 Bom 657 ) 

S (1930) AIR 1930 Cal 16 (IG) 6C Cal 1130 121 lad Cas 407 Barastl Colder 
V Jaladhar Bistcas (The fact that tbe mortgage has been paid oQ 
docs Dot make the mortgagee s possession adverse to the mortgagor ) 

Note 6 

1 (.19161 A I R 1918 Cal C59 (6591 40 lod Cas CC2 Abdul Hand Hum v 
BaJisha Ah 

(ISSS) 18SS All W N 150 (156) Abtd Hussain v Battu Bam (First auctiou 
sale and actual delivery in favour of A — Same property sold again in 
execution of another decree against same judgment debtor and pur 
cba<ed by B — Suit for possession D against A — Time runs from 
date of delivery of possession to A) 

(1922) AIR 1922 Cal 511 (515) Jnanendra Jfohan v Utnesh Chandra 

(1925) AIR 19^5 Mad 1140 (1111) 66 Ind Cas 439 Dhamala Kamayya r 
Dhimoraseth Fartdesi 

(1897) 1697 Bom r J 25 Uuohrb r Hahomed Ekan 

41871) 21 Suth yy R 2S2 (‘*82) Ahmed Ah r JlareeCha/uJ 

[But see (1925) AIR 1925 Mad 333 (310) 65 Ind Cas 319, Srinirasa 
Aiyanyar v rrilayoa Aiabolam (Observation that time runs 
from date of sale Is sot correct )] 


Article 137 
Notes 
6—6 
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Notes 
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Where there is aa order in favour of the defendant under Order 
21 Eule 99, Civil Procedure Codel the auction-purchaser cannot see 
for possession Tvithout getting such order set aside. Hence, where 
the period of limitation for a suit to set aside such order has expired, 
the suit for possession also will be barred because such a suit virtually 
will be one for setting aside the order,® 

This Article is subject to the provisions of Section 16 supra 
Under which, in computing the period of limitation under this 
Article, the time during which proceedings for setting aside the 
sale have been pending must be excluded.® 

3. Suit must be for possession of immovable property- 
— This Article only applies to a suit for possession of immovable 
property. Thus, the Article is not applicable to a suit for redemp^ 
tton of the property.* So also, where the suit is for payment of 
a certain sum of money, and in default of payment, for possession, 
this Article does not apply.® 


i. "Purchaser at a sale in execution of a decree."— The 
expression "purchaser at a sale in execution of a decree” will inclnae 
a decree-hoMor purchaser and this Article will apply to a smt for 
possession by such purchaser also.* The Article applies to a suit by 
a person claiming through an execution.purchasor as well as to a 
suit by an execution-purchaser himself.® 

8. Judgraent-debtor must be out of possession 

gale. — This Article only applies where the judgment.debtor wo 
ont of possession at the date of the ex ecution sale.* 

' -- . i . v-iJ. T. FiinWi 

■ does net 
Vtic tnort- 

' Kiortffig® 

(1917) AIR 1917 Oudh 135 (135) , 42 led Cas 192, awnni 7’ J. 
(193C) AIR 1935 Mad 593 (600) : 1C7 Ind Cas 591, ATrwnM AU l 
HathuKhath Pokki. TraUa« 

(1900) 33 Cal 1015 (1019) : 10 Cal W N 901, Aimadar Mondui v. • 

(IMS) 7 Cjl LJcmi CIO (M3), Bamjan Haliomtd .. 

6 (1921) A 1 R 1921 All 495 (497): 4G All G93 : 83 Ind Cas 923 (FR). 

V. Turstram. 

C (1917) AIR 1917 C.»l 802 (803) : S3 Ind Cas 517, Pfomolha A-ai/i . 

Lai Saha. 

1. (IflSa) 1839 All W N 135(135, 130), ilaharaja of LtMres Ml. 

2. See (19-21) AIR 1921 All 301 (303, 301) : 43 All 539 : d » 

Mahadeo Itat v, Baldeo Pai. 

Note 4 ijmeih 

1, (1922) AIR 1922 Cal 511 (515), Jnanedra Mohan PuU v. y 

Ciuhas o,, 

2. (1911) AIR 1914 Cal 627 (528, 629) ; 23 Itid Cas 8li, 

Sayadur Jithman. 

Note 6 -.jrAM 

1, (1920) A I R 193C Mad 9C0 (007) : 97 Ind Ca* *18. 

Vtllayan AmbaUtm. (On arpeal from A I R 1W» 
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Article 137 
Kotes 
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In the undermentioned case* it tras held that where the pro- 
petty 13 in the possession of a mortgagee of the judgment.debtor, the 
latter cannot be said to be out of possession The reason given is 
that tho possession of the mortgagee is not adverse to the mortgagor 
Bat, m some decisions, it is assumed that the Article will apply to 
such cases and it is held that limitation will begin to run from the 
date of the redemption of tho mortgage (See Note 6 ) 

6. Starting point of limitation.— Limitation under this Article 
begins to run from tho time when tho judgment debtor is first 
entitled to possession ^ 

Illustrations 

1 Where at the date of the auction sale the propertj is in the 
possession of a mortgagee, limitation for a suit for jiossessiOD by 


(19W)A I R 1919 Pat 207 (210) 51 Ind Ca» 80! < Pat L Jour 4C3, 
BhiXhad Dhunjan Karatn Taean v Upendranaih lioij 
(1831) 8 Cal 79 (81) 10CalLR113 9Cal L R 173. Aaju»nun».m B,6e« 
V Ifilratna Bose (Dcfcodact m posscasioa as patoidar— Purchase of 
superior Interest by plaiatifl— DefcDdact's possession not adverse to 
plaiotiS till defendant purchases also the superior interest ) 

2 (1938) AIR 1938 Rang C5 (66), Afa E Ehtn r P S STohamed Ah (Distin 

guishing 20 Bom 557 ) 

3 (1930) AIR 1930 Cal 15 (10) 50 Cal 1130 121 lod Cas 407 27ara«{ Colder 

v Jaladkar Bistcas (Tho fact that the mortgage has been paid off 
does not make the mortgagee s possession adverse to the mortgagor ) 

Note 6 

1 (1918) AIR 1918 Cal 659 (659) 40 Ind Cas 602, Abdul 3Iajtd Jlian v 
Baksha Ah 

(1888) 1688 All \\ N 1S6 (156), Abtd JTussam v Ballu Bam (First auction 
sale and actual delivery In favonr of A — Same property sold again m 
execution of another decree against same judgment debtor and pur 
chased by B— Suit for possession by D against A— Time runs from 
date of delivery cl possession to .4 ) 


A, B and 0 are co mortgagors of a certain property. B and 0 
redeem tho property and are in jiossossion of tho propertj , ready, 
however, to hand over to A his share on receipt of his proportionate 
portion of the mortgage money A's share m the property is sold m 
execution of a decree against him and is purchased by the plaintiff. 
Held that this Article does not apply to a suit for possession by tho 
plaintiff. The reason given is that m such a case the judgment- 
•debtor cannot bo said to be out of possession within the meaning 
of this Article * 
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the auction purchaser will run from the date of the redemptioo 
of the mortgage * 

2 A hag a life interest m certain property and B is eniitlcd to 
the remainder B s interest m the property is sold m execution 
of a decree against him and is purchased by G LnmtatJon for 
a suit for possession of the property by 0 rung from the date 
of the death of A, (hat being the date when B is first entitled 
to possession of the properfcj * 

3 A sells to B a certain property but ramaing in possession after 
the sale The property is sold m execution of a decree against B 
and IS purchased by 0 Limitation for a suit for po'59es'?iC)n by G 
runs from the date of the sale by * 


7. Effect of symbolic delivery of possession. — As seen 
in Note 2, this Article applies only to cases where the auction 
purchaser has not obtained delivery of possession under his purchase 
Hence, where symbolic delivery of possession has been made to the 
auction purchaser under circumstances -which render such symhohe 
delivery effectno as against the third party m possession of the 
property this Article will not apply to a suit for actual possessioa 
brought by the auction purchaser^ Thus, pending a suit 
on a mortgage, the mortgagor transfers the propertv to X, 
party X enters into possession of the property under colour of sue 
transfer The property is subsequontly sold m execution of the oecr 
which IS passed lo the mortgage suit and the auction purchaser 
obtains symbolic possession of tho property Such symboUo poises 
Sion 13 effective against X, the third party in possession The rwso 
is that the transfer toXboing affected by the doctrine ol Us pe’ ■ 
be is bound by the decree passed against hjs transferor Hence, 
Article (assuming that it will otherwise apply) wiU not 
suit for possession by tho auction purchaser against X 
cases there will be a fresh start of limitation from tho date o 
sj mbolic delivery 


2 {I89G) 20 Bom 557 (561) Ganesh v Rnmchandra 

(1S88) 18S3 Bom P J 157, ^ ojeram y matikanUr j , 

S (1023) AIR 1023 Bom 415 (415) 7C Jnd Gas 227, ’ 

Vad/iav Hatal Samnl 

i (28S5) II Cal 220 (231), /<n4nd Coomar* V AU Jam\n 

Note 7 T cas 

1 (lOISJAIR 1018 X*h 62 (63) 1918 Pun Ro No 7C ‘17 loa 
ITamany Gfftar vi.., T«1 1 

(I91C) AIR 1916 Pat 821 (321) 35 Ind Caa 87, Biitramt'*'’*’ 


IinmTetear% 

[See (1900) 25 Bom 276 (230) 2 Bom E B no 

ftio Urtfcl™ 190 lo 13S olrlomlr «<« •” StoolkCoort II 

pos«eMion,fonnal or actual, had U^n 

l930C.ill5(lC) SOCalUaO 13l Ind Cas 407,f/a^ 


? (1 WO) AIR 1930 C.U 15 (IC) 50 Cal 1190 
r Jaiadhnr Jiisteat 

(1917) AIR 1937 Pat 13 (11) 15 Pat S72 

PrasnJ v AAharmanidast 
(Bui •«« (1899) 21 All 269 (271) 1690 All 

i!,aUa PraioA ] 


ICG lod Cal 913. 
\V N 
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Bat, ^^hero tho third partj in ixissession » jn no ^va> bound 
by the decree or tho proceedmgb in which symbolic pch>se»ston is 
delivered, the symbolic po«se<^ion will be ineffective against him and 
will not furnish a fresh starting point of limitation for a suit for 
possession against him * 

8. Barden of proof. — This Article apilies where the judgment 
debtor is out of {xisscssion at the date of the execution sale Article 
133 applies where the judgment debtor i» in ixKsession at the date 
of the sale Under the former \rticle, limitation begins to run from 
tho time when the judgment debtor is 6rst entitled to possession 
This may, in maD> cases be before tho date of the sale But under 
Article 138, limitation begins to run only from the date when tho 
sale becomes absolute Tho burden of proving that at tho date of tho 
execution sale the judgment debtor was in possession so as to make 
Article 138 applicable to the case, is on the auction purchaser suing 
for possession * 

■Where m a suit for possession by the purchaser in execution of a 
decree tho defendant pleads the bar of limitation and claims to have 
been in adverse possession against the judgment debtor at tho date 
of tho sale, the burden of proof is on the defendant to prove actual 
possession on his part for twelve years If he proves this the burden 
13 Bhifted to the plaintiff to prove that the possession was not adverse 
Bat where tho plaintiff shows that the judgment debtor was in 
possession within twelve years of the suit, the burden is on tho 
defendant to show that such possession was really on bis own behalf * 


8 (1916) A I B 1916 Cal 719 (716) 39 lod Cas 811 Bam 5><mnun Praxid t 
Genda Lai Bat 

(1916) AIR 1910 Cal 108 (109) 32 Ind Cas '03 Sadulla ilmdha y Joynab 
unne$$a Dt&t 

(1904) 27 Mad 202 (2"0} Yenkatakriihna Boo t ^ mkapj>a 
(1913) 21 Ind Cas 765 (767) (Mad) Ihmpi Cherla t Shatk Irmail Saheb 
(1911) 9 lad Cas 2*1 (2721 (Mad) In ro Bama Moothan 
(1899) 21 All 209 (271) 1899 All W N 90 Narain Das y Lalfa Prasad 
(1639) 16 Cal 530 (533) (F B) Joggabundhu Sltlter y Pumanund Gossamx 
(1881) 10 Cal 993 (993) Bunjtt Singh v Duntcart Lai Sahu 
(1930) A I R 1030 Cal 15 (10) 56 Cal 1130 131 lod Cas 107, J/arcuif Uoldrr 
y Jaladhar Biswas 

(1922) AIR 1922 Bom 2 (3) 10 Bom 932 C3 lod Cas 91 Bagunatk 

7 aman V Aondi5a Babnji 

(1633) 18S3 All N 193 (192) Ullam Chand y Shaik Ohatiuddm 
(1911) A I R 1911 Cal 527 (529) 23 lod Cas 611 Lanruddin y Sayudur 

Bahman 

Notes 


1 (1911) AIR 1911 Cal 527 (525) 23 Ind Cas 811. Aatiriiddm y Sajadar 

Bahman 

(1918) AIR 1916 Cal 9S3 (991) 12 led Cas 709, IXilan Jaddar r Aumant 
Eundu 

2 (1S"9) 1 Lom 69 (91) SamWnbJiat Eoriandoa v SAtrldUai Sad^ ji—i 


Article 1ST 
Notes 
7—8 
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Article 13S 


1 38/ Like suit by; 
a purchaser at a sale in | 
execution of a decree/ 
■when the judgment- 
debtor ■was in possession! 
at the date of the sale. I 


iT-welve years. 


The date 
■when the 
sale becomes 
absolute 


Synopsis 

1. Legislative changes. 

% Scope of the Article, 
a. “Like suit,*’ 


9, Suit must be for possession. 

а. “Pupchaser.” 

б. JudgmenUdebtor must be in possession at 

date of sale. 

7. Article only applies where the auction* 

purchaser has never obtained posses, 
sion under the sale. 

8. Effect of symbolic delivery of possession. 

9. Article only applies to snits against judg* 

ment<debtor and persons deriving title 
from him. 


10. Starting point of limitation. 

11. Burden of proof. 


Other Topics 

Actaal possession with jodgmeot debtor — S/mbobcal ^ 

Beo Notes 2, H 


Starting point 

Article X37 and this Article — Dificrcnce , 

Fnrehaser includes assignee of purchaser i J btor > 

•Share in joint property sold— Auction purchaser’s suit against n m j 

CO sharers ^ “ 


oB rt I 


1. Legislative Changes. , ^ 

1 Tho corresponding Articles in tho Acts of 1871 and 1877 ai’P 
only to suits by purchasers of land Tho prosonfc Arttclo 
restricted to suits for land only 

Act of 1877, Article 138 ,, be sals 

Tbo date of tee » 


J3S —By a purchaser of land nt a 


session of the purchased land srlion | 
the judgment debtor was In pMscssIoo 
at tho date of the sale 

Act of 1871, Article 138 

»«« »’ 1 Twclro years 


Twelre years 


The date t( the 


Act of 1S50 

NocorrMposdiBg prorlilon 
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13 Tho ^vorda ‘'when the judgment debtor was m possession at the 
date of sale ’ were substituted m 1877 for the words “when he 
never has had possession" which occurred in Article 138 of the 
Act of 1871 

■3 Tho starting point under the corresponding Articles of tho Acts 
of 1871 and 1877 was tho date of the sale Tho words “when 
tho sale becomes absolute" wore substituted in the third column 
m the Act of 1908 

2. Scope of the Article. — This Article also, like the previous 
Article, applies to a suit b? tho purchaser at a sale in execution of a 
•decree for possession of tho immovable property purchased, but with 
-this difference, namely, that this Article applies to cases where the 
judgment debtor was in possession at the data of the sale, while 
Article 137 applies to cases where the judgment debtor was out of 
possession at tho date of the sale 

Tho question as to under what ctrcumslances a suit for possession 
of the property sold in execution can be brought by the purchaser 
depends on the provisions of the Cml Procedure Code ' This 
Article and Article 137 only prescribe the penod of Umttation for 
such suits 

Article 180 tnfra prescribes the penod of limitation for appltca^ 
<fions for delivery of possession The fact that an appheatton for 
delivery of possession would have been tune barred is no bar to a 
suit for possession ’ 

'Under Section 16 ante, in computing tho penod of limitation 
under this Article, tho time during which a proceeding for setting 
aside the sale has been prosecuted must bo excluded ’ 

3 “Like 6ult.“ — The corresponding Articles of the Acts of 
1871 and 1877 applied only to suits for tho land purchased in 
execution of a decree The word “land has been omitted in the 
iprcscnt Article and the words ' like suit which have reference to 
Article 136 have been introduced, thereby making it clear that the 
•suit contemplated is one for the possession of tmmoiable property, 
which would include not only land but also other immovable 
iproperty 

Articlo 1^— H^e2 “ 

U See Authors Civil Feoecduro Code 2nd Editioo.GcctiOQ 47Noto 19, Order21 
Rule 05 Notes 5 and 8 and Rale 97 Note S 
3 (1907)29A1UC3(1GG) 4AllLJour4S4 1907 AU WN 131, Naram 
T Nur zruhammad (9 Cal C02 and 14 Cal C44 FoU) 

(192C) AIR 192C All 120 (121) 89 Ind Cas 194 Baralih Sonar v Gopi 
Ktthun 


• ■ • ■ ■ . ■ g\ r 

• ■ a s n for 

recovery of posiession of the properties alter confinnation of the 
tnle is governed by Article ISS and not by Article 160 )] 

^ (1917) AIR 1917 Csi 602 (SC3) SS led ^ A’att t KtAore 

Lai 


tu 


Article 138 
Notes 
1-3 
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Notes 
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In the undermentioned case * the equity oi redemption under ft 
mortgage was sold in execution of a decree It wag contended that 
as the auction purchaser did not obtain symbolic possession of the 
property withm twelve yearn of the confirmation of the sale his 
right to the equity became extinguished by virtue of Section 28 
The contention was overruled 

4. Suit must be for possession — This Article only applies 
whore the suit is for possession of the property sold A suit for 
possession alleging that the transfer from the judgment debtor under 
which the defendant claims to he in possession is fraudulent and 
collusive IS not a suit for setting aside the transfer but is one for 
possession for the purposes of this Article ' 

In the undermentioned case* it was held that this Article does 
not apply unless the person in possession resisted the attempt of the 
auction purchaser to taka possession Id other words the mere fact 
that the auction purchaser did not take possession will not bar his 
right after the period mentioned m this Article where there has been 
no resistance to his taking xiossession It is submitted that the view 
18 not correct * 

S ‘‘Purohasat " — An assignee of the auction purchaser wiH 
included in the term purchaser m this Article and a suit by sac 
assignee will bo governed by this Article * 

The Article applies to a suit by a decree bolder purchaser (where 
such suit 18 maintainable) as well as one by a stranger purchaser _ 

Note 8 

1 (1916) AIR 1916 Mad 1150 (1151) 26 Ind Cas 628 Lakshmxnarayan 
Aiyer v Ulagamtnal 

Note 4 

1 (1883) 6 All 76 (n) 1883 All WN 212 UmaShanhary SaliaFrasai 
(1884) 1881 A ' 

[S<« a og 

■eat 

loo 

feet 


2 (1887) 1887 AU W N 92 (92) Pir Sakksh v ilakhan Lai 

3 See (1926) 9G Ind Cas 178 (174) (All) BAov? ibI v Stja Bam 

of the posses&ioa of the defendant hemg adverse t 
would arise ) 


/No oueshoo 

' the plaiDl ff 


Note 6 


2 


(1890) 23 Bom 246 (247) GoomdT Gat^aji 
(1904) 31 Cal 681 (684) 8 C»l W N 476 (P B) 
Chandra Sen (Overralmg 23 Gal 49 ) 


Sat* Prasad Se» v 


Jc^tsh 


(1806) IB Mad 144 (144) Putta]/ja r Bamayja 
(1B92) 16 Mad 331 (933) wlramuja V ChocUUngam 

[See (1930) AIR 1930 Oal 880 (887) 128 Ind Cas -14 


/adar Chart' 


dra V Akrur Chandra 

(19‘’1} AIR 1924 Bom 429 (481) 48 Bom 550 

ilarj/oitnd v Bhudar Ilaoji 


B3 Ind Cas 932 (F 
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6. Judgment>debtor mast be in possession at date of sale. — 
The Article only applies where the judgment debtor was in posses 
Sion at the date of execution sale * Where the property is m the 
possession of a third party under a frandnlont and collusive transfer 
by the judgment debtor, the property must be deemed to be m the 
possession of the judgment debtor himself and a suit for possession 
of the property will be governed by this Article * 

7. Article only applies where the anction-pnrohaser has 
never obtained possession under the sale. — The Article only 
applies to cases where the auction purchaser has never obtained 
possession of the property under sale Where he has once obtained 
such possession but subsequently loses it and sues for recovery of 
possession again this Article does not apply to such suit * 

Where, after the sale in execution the parties enter into an 
amicable settlement under which the judgment debtor continues in 
possession of the property as the auction purchaser s licensee, the 
auction purchaser must be deemed to have entered into possession of 
the property and this Article will not apply to a suit for possession 
which the auction purchaser may subsequently bring * 

Where, after the execution sale, the judgment debtor vacates the 
land and re enters on it after some time the possession of the vacant 
land must be deemed to have vested lo the ngbiful owner, vtz the 
auction purchaser during the interval and hence, a suit for possession 
by the auction purchaser will not bo within this Article ’ 

8. Effect of symbolic delivery of possession. — As seen in 
Note 3 antz, this Article only applies where the auction purchaser 
has noi obtained possession under the sale Hence, where at the 
time of the execution sale the property is not capable of actual deli- 
very to the auction purchaser and symbolic possession is delivered to 
him, a suit for actual possession by the aucitoo purchaser will not be 
within this Article Thus, where the property is in the occupation 
of tenants or the property sold is a share id joint property, the Cml 
Procedure Code only contemplates symbolic possession being given to 

Note 6 

1 (IQIS) AIR 1918 Cal C59 (659} 40 1 G C62. Abdul Vajid v Bakiha Ah 

2 (1683) G All 75 (77) 1883 All W N 212 Uma Shanlar ▼ Katka Prtuad 

(1631) 1891 All W N 69 (69) Danaart ImIt Bhoffvan Din 

Note 7 

1 (1931) AIR 1931 All 814 (815) 79 lod Css 1017 Ilarpat Kurm\ ▼ ITokan, 

(1900) 25 Bom 275 (280) 2 Bom L R 1031 Copal t Ens^na liao 

(16SS) 13 Bom C78 (683) AgarehattdGtimanekandT Bakkrna Hanmant 

(1918) AIR 1918 liSh G2 (63) 1918 Fdd R« ^o 76 47 Ind Css 411, 

Kaman t Cmra 

(1933) AIR1933 Pat 115(147) 11 Pat 165 143 lad Css 216. Rem Prasisd 
Ojka T Prasad 

(1916) AIR 1916 Pst 821 (331) 85 lod Css 87. Bistcamlhar Lai r JkuUn 

2 (1930) AIR 1930 Csl 586 (587) 133 Ind Cat 314. Zadar Chandra ▼ JJnntT 

3 (1917) AIR 1917 Csl 603 (SOI) SS lod Css 847, Prometha 2Jalh Roy t 

Ru\ore Lai Sa^a (I^r ilooterjor. J) 


Article 138 
Notes 
6-8 
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rtiole 136 
Notes 


the auction purchaser Hence, where such possession is given to the 
auction purchaser, this Article will cease to apply to the case la 
such cases, the delivery o£ symbolic possession vnll give a fresh 
starting point ot limitation to the auction purchaser to sue for 
possession ^ 

Where, at the time of the sale, the property is in the actual 
possession of the judgment debtor, the Code requires that delivery 
of possession must be made by actual delivery and nob by symbolic 
delivery. But suppose, m such a case, symbolic possession and not 
actual possession is delivered to the auction purchaser will such 
symbolic possession give a fresh starting point of limitation for the 
auction purchaser s suit for possession against the judgment debtor 7 
There is a conflict of decisions on this question The generally 
adopted view is that symbolic possession will interrupt the running 
of time and give a fresh start ot limitation even in such cases This 
view proceeds on the ground that delivery of possession obtained 
through Court will give a frosh starting i>omt of limitation as against 
the judgment debtor and his representatives, although the delivery 
obtained is only symbolic and the circumstances are such that actual 


Note 8 

1 (1917) AIR 1917 P 0 19T (201) 43 lad Gas 268 (P C) Sr* mha 

V Bam Bahadur (Pro^rty in ©ecopation of tenant* ) _ . - 

(1922) AIR 1922 AU 463 (165) 73 lad Ca* 020 Bam Lalan smgh r 

Sarakh Baram Bax (Do ) « 

(1899) 16 Cal 530 (534) (P B) Juggobundhu ZlxUer v Purnantind Coua n» 
(Do~OTertulmg 10 Cal 402 ) j 

(1924) AIR 1924 P 0 144 (147) 61 Cal C31 51 Ind App 293 60 Wd 
827 (P C) Mtdnapore Zamxndaty Co Ltd v Kumar 
yan Bey (Decree lor Joint possession — Deerw holder getting syw 
possession — Fresh starting point of limitation u given ) 

(1931) AIR 1931 All 234 (231) 121 Ind Cas 767, Nironjan Lai v Jno 
man Lai (Do ) jmbika 

(1906) S AU L Jour 659 (660) 1906 All W N 278 Haniiman ,X.4_ 
Parshad (Sale of share of property— Formal possession o 
Fresh start of limitation IS given ) n,,^dra 

(1917) AIR 1917 AU 312 (312) 39 AU 460 89 Ind Cas 745 

Ktshore v Shaguan Stngh (Do ) » n *, Dif 

(1897) 19 All 499 (503) 1897 AU W N 127, ilangh Prasad v ueot 

(1926) AIR 1926 All 691 (692) 96 Ind Cas 591, Baijnafh v Sr* 
iDo ) _ r. 


(1918) A I R 1918 Iflh 62 (63) 1918 Pan Be No 76 

V Vmra (Bate site-Symbolic possession is actual posscssw^^ 

2 (1923) AIR 1923 Oal Cal 138(140) 77 I 0 1035 BhuluBtg 

(1922) AIR 1922 Cal 176(178) 70 1 0 602 /onnlt *' ^hulosh 
(1921) AIR 1921 Cal 395 (887) 70 Ind Cas 420 ^ 

, * ZCukundalal 

. aiufcttndu Lai 


SUIT FOR POSSESSION BY EXECUTION rORCHASER 1877 


possession must be given But the High Courts of Allahabad^ and 
Bombay* have taken a contrary view and hold that unless the 
circumstances of the case are such as to justify the giving of symbolic 
possession instead of actual possession, the symbolic possession will 
not be a delivery of possession at all m the eye of the law so as to 
interrupt the running of time. 

9. Article only applies to suits against Judgment-debtor 
and persons deriving title from him. — The Article only contem- 
plates cases where the auction-purchaser sues the judgment-debtor or 
those claiming under him ^ Thus, where the judgment-debtor is in 
possession at the date of the sale but is subsequently dispossessed 
by a trespasser or person claiming under an indejiendeQt title, a suit 
by the auction-purchaser for x>o3session against such person will 
not be within this Article* Similarly, where the property sold is 
a share in joint property, the auction-purchaser's suit against the 
judgment-debtor’s co sharers will not be one within this Article * 
Suppose, jicndiDg the attachment of certain property, the judg- 
ment-debtor mQrti,agea it with possession to a third party The 
property is subsequently sold in execution of the decree It has been 
(1883) 1862 Fua Re No 75 p SlG.JLTt XanmVusanv Daiho 

A X F. XW 1X4,4 Si-J X04 Xn4 Oas 144. KawonDa "» MoHa- 

lalshmi 

(1928) A I B 1933 Fat 76 (82) 71 lQdCa4 0d9 2lCti L Jonr 279,4faharo;c 
Pratap Udat tfath 5ah» Deo v 5un<ler&an$ Koer 
[But tee (1921) A I B 1921 Lah 301 (302) 71 lod Cas 665, Sardar 
Elian V Abdulla Khan } 

3 (1921) A I B 1921 All 0 (10, 11) 13 All 520 63 lad Ca$ 212 (F B), Jang 

Dahadur Singh v Ilanmant Sin^h 

4 (1913) Iliad Caa 417 (119) 36 Dom 373 (P D). Uahdeo v Janunangx 

(Overruling 25 Bom 279 and 25 Bom 858 ) 

[5» (1922) A I B 1922 Bom 2 (3) 46 Bom 932 08 lod Cas 91, 
Itaghunalh Faman v Eondtta Dabaji ] 

[But tee (1922) A I B 1922 Bom 27 (26) 46 Bom 710 66 lod Caa 
320, 3/aliadrcappa Bundappa T Dhima Doddappn Maled (36 
Bom 373 (P D) held doubtful in view ol A I R 1917 P 0 197 )J 

Note 9 

1 (1910) 6 lod Cas 4G7 (471) (Cal), Ehiroda Eonia Bop V Eru/ina 2)ai 
(1918) 18 lad Cas 465 (4C5) 99 All 432 Dkagvant Sxngh v Bkola Sxn^h 
(1922) AIR 1922 Cal 176 (1771 70 Ind Caa 602 JanaltnaJh v Baihunthn. 
(190S) 7 Cal L Jour 560 (562) 12 Cal W N 617, Itaghu 2xalh Dhagat t 
Syed Samad Shah 

(191G) AIR lOlC Fat 331 (921) 99 Isd Cas 87 Binrambar Lai v dftulan 
(1910) AIR 1919 Pat 207 (210) 51 lad Caa 601 4 Pat L Jocr 4C3, Bhikad 
Bhunjan Ifaratn Tttcari v Dpendra Nath Boy 



Article 13S 
Notes 
8—9 


3 (191C) AIR 1916 Mad 430 (431) 29 lud Cas 976, ZTouan Ammal Bibt t 
Ismtl lloiddeen Hoiclher 

(1929) AIR 1929 Cal 250 (250) 9G Cal 616 117 Ind Cas 593 Bisteanath 
Chakrararti v Rabija EAafun (Pet Mitter, J — Suit bt purchaser 
agaiDst co tenants of judgment debtor is goveraed by Art 141 and 
not by 4rt 13S ) 
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Article 188 
Notes 
9-11 

10. Starting point of limitation. — Limitation under this 
Article begins to ran from the date when the sale becomes absolute 
Under tbo Civil Procedure Code, Order 31 Rule 92, an execution 
sale becomes absolute on its being confirmed by the Court Hence 
the date of con firmatton of tbo sale is the date from vrbich limitation 
begins to run under t^is Article ' 

Under the Acts of 1877 ood 1871, the starting point of limitation 
xras the date of the sate and not that of the confirmation of the sale ^ 
Where a sale has taken place while the Act of 1877 was m 
force but the amt for possession la brought after the coming mto 
force of the Act of 1908, the period of limitation for the smt must 
be calculated from the date of the confirmation of the sale and not 
from the data of the sale The rea<;on is {hat the law of limitation 
applicable to a suit is the law which is in force at the date of the 
institution of the suit * 

a. Burden of proof.— This Article applies where the judgmeDt 
debtor was m possession at the date of the sale, while Article 137 
applies where the judgment debtor was out of possession at the date 
of the aalo The burden of proving whether the judgment debtor was 
or was not in possession at the date of the sale is on the plaintiff 


held that a suit for poss^^ion by the auction. purchaser against the 
mortgagee wiU be governed by this Article The reason apparently is 
that the mortgagee m such circumstances must be deemed to bo a 
person deriving bis title ftom the judgment debtor* 


i (192C) A 1 B 1920 jrad 96C (907) 07 Ind Cas 71B, S*-inuflSft » 

Tellayan Ambalam , _ 

(1925) AIR 1925 Mad 330 (839) 85 Ind Gas 849 Sr»n»vasa Myanmar i 
VeUayan Atnbalam n. ^4 i 

iSeealso (1838) AIR 1933 Pat 169 (190) 

G Q (lessee from juagment debtor 

rised lease — Suit for possession against lessee most oe 0 

sritbiB twfllro jears of sale )) 

NoteiO T 

1 (1916) AIR 191C Pat 396 (597) 34 Ind Das 897, BanXey Behary 

Bijoysnaft BtW ilartran , r , t Xhan 

(1916) AIR 1916 Pat IQO (lOl) 37 Ind Gas 955 Uohammad LatiJ * 

V Saja Kotn 

2 (1036) 34 Oal 644 (647) Kishon ITohutt Jioy Chovsdhry v Chnndrr 

Pal 

(1895) 17 Mad 89 (91) S Mad L Jour 267, TenXofohnyam v ^ terasam 
(1893) 1693 EomPJ 400 (401). A«<o;treshttanft ... v Bw'' 

C^re a safe jj 

Abdul 

Z. (1918) AIR 

Uahm _ j,„an 

(1916) AIR 1916 Cal 7S4 (755) 29 Ind Cas 833, Pisirrssor ^ 
udd% Chowdhun 

Note It 

1 (1914) AIR 1914 Cal B27 (529) 23 Ind Cas 811 Aasiniddtn s 

Itahman .j - Ailwe"* 

(1918) AIR 1918 Cal 9S3 (934) 42 Ind Cas 709 PoXon^oWar 
Aitndti 
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1 39.* ^ land- Twelveyears. When the Article 139 

lord to recover posses- tenancy is 

sion from a tenant. determined. 

Synopsis 

1. Legislative changes. 

2. Scope of the Article. 

3. This Article and Article 143. 

4. Relationship of landlord and tenant most have existed 

hetveen the parties. 

4a.‘‘LandIord.'’ 

4b.'‘Tenant.'’ 

3. The plaintiff mast he a landlord. 

3a.*‘When the tenancy is determined.'* 

6. Determination by efflax of time. 

7. Determination by notice to Quit. 

8. Determination by surrender. 

9. Determination by forfeitare. 

10. Determination by abandonment. 

11. Effect of bar under Article. 

12. Kature of tenant’s possession during tenancy. 

18. Nature of tenant’s possession after determination of 
tenancy. 

14. Tenancy right can be acquired by adverse possession. 

15. Special or local Act. 

16. Tenancy at vill. 

17. Permanent tenancy. 

18. Possession under void lease. 

19. Encroachment by tenant. 

20. Onus of proof. 

21. Pleading. 

22. Suit against third party getting into possession during 

tenancy — Limitation. 

^ Act of 1877 
Same as abore. 

Act of 1671 

Same as above except that the Dumber of the Article was 110 
Act of 1859 

Ccrrefponding proTi^ioa in clatiic 12 of Section 1 “SniU /or the recovery 
of imniovcalle propertv cr anv intemt la immovealk propertv to which no 
other provision of this Act applic^the period of twelve years /ren the time the 
cause of action aro«e ” 




Article 144 and this Article Bee Note 2 Note 14 

Leases not governed by T P Act — D sclaimer of title or breach of condit on 
— Overt act if necessary See Note 9 

Kon payment of rent See Note 13 F N (2b) 

Non performance of service Bee Note 12 F N (lb> 

Notice to quit a portion only of demised land See Note 7 Ft 3 

Permanent tenancy — Art cle not applicable See Not* 5a Pt 1* 

Permanent tenancy cannot bo acquired by prescription Bee Note 12 F N (4) 
Possession of tenant holding over See Note 2 Pt 1 Note 13 

Tenancy by suSerance Sfi® Note 15 


1. Iiegislative changes — Tha Articla was first enacted in the 
Act of 1871 In the Act of 1859 there was no specific provision 
corresponding to this Article and suits of the kind mentioned in 
this Article were held to fall under Section 1 clause 12 of the Act 


2 Scope of the Article — This Article applies to a suit bj & 
landlord to recover possession from a tenant and the termtutis a. QVO- 
is the date of the determination of the tenancy It follows that two 
conditions must be satisfied before the Article can apply 

1 The suit must be one for possession of immovable property 

2 The suit must bo by a landlord against a person who was b s 
tenant but whose tenancy has expired or determined (Bee 
Note 4 ) 

A suit falling under this Article is not covered by Article 14^ 
The reason is that tha possession of a tenant holding over after & 
determination of the tenancy is not adierse to the landlord thoug^ 
it IS a wrongful possession in which he is not entitled to 
But time will under this Article run Against the landlord froin 
date of the determination of the tenancy and will bar a suit a 

twelveyears Article 144 applies only to cases where the defen 

possession is adverse to the plaintiff It has however been e 
some cases^ that Article 144 is a general Article and this a 
one and that on that ground this Article should be app ^ 
preference to Article 144 in accordance with the j 

of interpretation of statutes that a special provision wi p 
over the general It is submitted that in "vibw eS vih.M 
said above Article 144 will not apply to cases falling un 
Article because the possession of the tenant is not 
landlord and not because it is a general Article which wou 
to give way to the special Article 


Article 439 — Note 1 

1 (1866) 8 Bath W R 55 (57) C T Dam ▼ Katee Abdool Ba nca 

la (1924) A I B 1924 Pat 5CO (562) e3IoaCa9 741 3 Fat 403 
Singh V DaTihan Deo (Smt for declaration — Article 

1 See Note 13 xnfra _ » 

2 (1935) AIR 1935 Bom SS2 (334) 159 Ind Cas 878 LaH H 

JambJ u 
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8. This Article and Article 143. — Article 143. xnfra, provides 
for suits for possession ol immovable property when tbo plamtifT has 
become entitled to such possession by reason of any forfeiture or 
breach of condition It is a general Article which applies to all suits 
for possession based upon a forfeiture or breach of condition as the 
cause of action Where, however, such a suit is between a landlord 
and tenant, this Article will apply, inasmuch as it specially provides- 
for suits for possession by a landlord against his tenant A suit by a 
landlord against an alienee from the tenant for possession on the 
ground of forfeiture incurred by reason of tbo alienation is not a 
suit falling within this Article and would therefore be governed by 
Article 143 ^ 

In Guht Sheikh v Mathewson* it was held by the High Court of 
Calcutta that where a suit is based on forfeiture. Article 143 would 
apply even though the suit is one by a landlord against a tenant In 
Bkairab Chandra v Kadam Bewa^ it was observed by the same- 
High Court that Article 143 did not apply because the relationship 
of landlord and tenant did not exist between the plaintiff and the 
defendant In Annamalat v Vyththnga* it was held by a single- 
Judge of the High Court of Madras that both Articles 139 and 143- 
would apply to tbo case of landlord and tenant though their 
operation was different The learned Judge observed as follows 
“ I! it 18 necessary that forfeiture should be followed by an overt act 
determining the lease before the landlord can sue for possession, the 
forfeiture and the overt act determine the lease and Article 139, 
Limitation Act, would apply and the landlord would have twelve years 
to recover possession from the time when the lease is determined by 
tbe overt act But, where forfeiture itself gives rise to an action for 
possession at once, Article 143 would apply If a penod of twelve j ears 
19 allowed to elapse from the time tbe right to sue for possession has- 
accrued, the tenant acquires title to bold tbe land absolutely by tbe 
operation of Section 28 of tbe Limitation Act But, if the landlord 
waives the forfeiture, bo can wait until the termination of the lease 

(1901) 25 Mad 507 (510) 12 Mad L Jour 119 yrsluunmEt Shettati v 

Cktkaya Ilega^e 

[See atw (1883) 9 Cal SG7 (370) 12 Cal L R 19 Krtihna Gobind 
Dhur T Hart Churn Dhur 1 

Note 3 

1 (1930) AIR 1930 Mad 130 (132) 121 Ind Caa 273 Avyasamy Palhar \ 

Manat tlirarua Zamonn (Rcrersiog AIR 1926 Mad 819 (850) ) 

(1922) AIR 1922 Mad 290 (293) 55 lod Cas 380. Zamonn o/ CalieuI v 

Sainu Aatr 

(1920) AIR 1920 Cal SCO (607) CO Ind Cas 312 (313) Molt Lai Pal t 
Chandra Kumar Sen 

(1801) IS Mad 123 (121) 2 Mad L Jour 81, Vadharan t Atlii Sangiyar 

2 (1905) 11 Cal W N CCl (CG2) (Following 7 Snlh \% R 209 ) 

[See also (1883) 1883 IMu Re No 180 p 551 (555), Dliutn t 

Melian Stnjii ) 

3 (1913) 22 Ind Ca* 2S (29) (Cal) 

1 (1937) AIR 1937 Mad 295 (299) 1"2 Ind Caa C90 

[See alao (19-26) AIR 1926 Cal 193 (203) S5 Ind Caa C76. Coptic 
ilatnan T AlalStngh'i 


Article 133^ 
Note 3 
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firtiole 189 
Kotes 
3— 4a 


in cases whore the lease is tenninable otherwise and take advantage 
of Article 139 ” It is submitted that none of the three views 
mentioned above can be accepted as correct As regards the case 
expressing the first view, no reasons have been given as to why 
Article 143 should be applied in preference to Article 139 The case 
expressing the second view did not deal with the applicability or 
otherwise of Article 139 but with the question whether Article 144 
or Article 143 was applicable According to the case expressing the 
third view, time will, in cases of forfeiture, run under Article 143 
but that if the landlord subsequently waives forfeiture, the running 
of time will be stopped and the landlord can wait nntil forfeiture is 
again incurred or the lease is determined otherwise In other words, 
according to this view, the landlord can sue for possession notwith 
standing that the lease has not determined Such a view is clearly 
untenable 


4. Relationship of landlord and tenant must ha^e existed 
between the parties. — In order that this Article may apply, there 
must have been the relationship of landlord and tenant between the 
parties * As was observed in Vadepallt Narasimham v. Dronama 
raju? this Article “deals with suits to recover possession from a 
tenant, that is to say, a person who was a tenant until bis tenancy 
determined “ 

The relationship between a khot and bis tenant is not that of a 
landlord and tenant, a khot is not a landlord, but, in theory, is only 
a farmer of land revenue ’ 

A lease in favour of an i^ont is, m law, one in favour of the 
principal and therefore, a suit for possession by the principal on t e 
termination of such lease will be governed by this Article 

4a. “Landlord.*' — The word “landlord m this Article woold^ 
on general principles, include bis representatives also Thus, a s 
by a transferee of the landlord against the tenant for possess^ 


Note 4 

1 (1900) 24 Bom 504 (507) g Bom h S 491, Cfiaitdn v Baj* Bkau 

(1912)15 Ind Cas 140(161) (Mad) Amlalatana Chetty -f „ not 

Udayar (Trespass dunag tesaocy — Sait against trespas 
governed by Article 1S9) , ^ „ 119 

(1929) A I R 1939 P C 99 (100 102) lU Ind Cas 561 SSlud APP^ gj 
Cal 1003 (PC) Copika Baman v Alai Singh (A IB 1920 0 * 1 * 
Affirmed ) 

Ind Cas 1033 


3 (1935) AIR 1935 Bom 98 (100) 156 Ind Cas 339 Baltic} and 

4 (1935) AIR 1935 P C 59 (61) 154 Ind Cas 945 (P C), ChandnU 

V Bombay Baroda A Central India Bailuay Co ,}naDxX*^ 

(1914) A I R 1914 Bom 296(297) 38 Bom 63 21 Ind Cas 763 AriJ 

V Bal Bixit 

Note 4 a 

1 See Note 11 to Articlt, 89 ante 
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^vould also be govorned by tb>9 Article* Where there are several 
landlords, one of them can sue, after the termination of the lease, 
for possession of the property * But, the tenancy must have been 
determined by all the landlords (where it has been determinable by 
the action of the landlords )* 

A person competent to transfer property only for the period of 
his lifetime grants a lease for a term extending beyond his life 
The person dies On his death, the lease automatically terminates 
and his successor becomes entitled to sue the quondam tenant for 
possession The suit by the successor is not governed by this Article ® 
The reason is that he has not succeeded to the interest of a landlord 
or a quondam landlord and only sues as the proprietor of the 
property It has been held in the undermentioned case* that even 
by paying rent to the successor of the deceased person, a tenancy 
cannot be created between the parties and that the principle of 
Section 116 of the Transfer of Property Act does not apply to such 
cases 

4h. "Tenant." — A lease is a transferable interest It is also 
heritable^ except where the lease is one (or life as m the case of 
istimrari mokarran leases * The word ‘tenant would therefore, 
except m the last mentioned case, include his representatives 

In such eases (i e m the case of life tenants) on the death of 
the life tenant, the tenancy becomes extinct and theref ore, the word 
2 (193S) A I B 1923 AH 423 (42i) 63IndCas750 Dthx Prettad Ml Gujar 
8 (19S7) A 1 B 1937 Bom 193 (194) 51 Bom 149 101 lod Cm 85, llaganlal 
Dulabhdut v Dhudar Punhettam 

4 (ld29)A IB 1929Fat 433(435) 9P&t 435 123lDdC3>630 Ntrmoi burner 

T Surjan Dusadh 

5 (1882)9 C»1 411 (417) 11 Cal L R 503 itodho Sooery v Tekaxt Ram 

ehunder Stngh 

(1891) IS Cal 520(535) Gossa\n Dalmar Purtv Bejnn Dehart Slitter 
(1936) A 1 R 1930 P 0 183 (183) 102 lod Cas 465 eslodAppQOl 59 Had 
809, Ponnambala Denkar y Ptnyanan Chetti 
(1906) 1900 Pan Ro No 90 pago 321 (325) 1907 Pun L R 91 1900 Pua 

W R 187 Ghudu Singh v KhUfhall Singh 


Note 4b 

1 (1929) 112 Ind Cas 681 (C53) (tdh) Mohammad Dudha v Gulatn Qadir 

(Death docs not determine lease ) 

(1932) A I R 1932 Lab 580 (5SS) 140 Ind Cas 4"4 13 Lah 432 Sohaica 

Singh y Kew Singh (Tenant dying doting teaancv—l osscs.ion of 
son docs not chat ge to that of a tre«p3« er ) 

2 (192S) A I R 1923 P C 146(148) 55 Ind Ipp 212 109 Ind Cas CC3 7 Pat 

C49 (P C) RamalJiyrt ^<Irapon Singk t Dam Daktha Singh 
2a (1806) 8 Suth R 55 (59) C T Dins v Abdool tlaned (Transf re« from 
tenant ) 

(1919) A 1 R 1019 Cal S'SC (53') lIlDdCasS'S Islusn Chandra x Null 
Chandra (Do ) 

(1«CC) 8 Suth N\ R 512 (513) iff Jajr«fci«iusa Degum t S» «5 Dayal Singh 


Article 139 
Notes 
4a— 4b 
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Article 189 
Notes 
4b-5 


“tenant" cannot apply to his representatives In Ram Backhya 
Singh V Kamakhya Naratn,^ where the position of the repre- 
sentative of an istimrari mokarrandar after his death arose for 
consideration, the High Court of Patna observed as follows "There 
was no lease in the present case in favour of the defendants There 
was a lease of the property in favour of the original mukarraridars 
lasting till their death It became an extinct document after their 
death The rights created there were not transferable, nor bentable, 
so that the extinct document was also incapable of being continned 
The defendants, therefore, needed a fresh contract, express or implied, 
between thenaselves and the landlord, in order to have a tenancy of 
the property in Question They could not hold over under the 
extinct lease granted to the original mukarraridars A suit by the 
landlord against the representatives of the deceased tenant for 
possession would be governed by Article 144 * 

There is a conQict of decisions whether the representative of a 
tenant holding over without the assent of the landlord after the 
termination of his tenancy is a “tenant ’ within the meaning of this 
Article In Narastmkam v. Seetharama Murthy,^ it was observe 
that the representative of a tenant holding over who enters after 
his death is not a ' tenant" within the meaning of this Article, ac 
that a suit against such a person will be governed by Article 14 
This view has been dissent^ from m later cases of the same Big 
Court * It IS submitted that the view held in the later cases is 
correct 

8. The plaintiff must be a landlord.— Where a lessee 
m possession after the determination of the lease for a pen 


3 (1S!28) AIR 1925 Pat 216 (224) 84In<!Cas68G 4 Pat 139 
3a See also (1893) 18 Bom 256 (259), Eruhnaji Bamckandra t "tiuj 

rang (But it was held that such possession was ^rmssioie 
view IS not correct and has been dealt in Note 13 »n/ro J raws 
(1926) AIR 1926 Pat 241 (243) 93 Ind Gas 300, Zuldip Singh V 

khya Narain Stngh „ SinaV 

(1927) AIR 1927 Pat 305 (306) 102 Ind Cas 821, Kamakhya Narai 
V Khaltk Ahmad _ 

(1925) AIR 1925 Pat 216 (222) 84 Ind Cas 586 4 Pat 1S9. Ram R 

Stngh V Kamakhya Haram Singh mn I i Cas 663 ^ 

^ . * zksha 5in?» 

», Bam Bachhyn 


KarnaBy‘1 

bed) 

5 to 


iian 


5 (1909) (jundaki 

C (1009) 4 Ind Cas 1080 (1081) 33 Mad 260, Stibraveii 1 amm 

Bamanni {7 Cal L Jonr 615, Followed ) Muiha 

(1925) A I R 1925 Mad 446 (447) 86 Ind Cas 933, Sudalat 
V Sappani Thetar 
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tvrelvo years, he acquires under Section 28 ante, a title to the 
property If he is suteequently dispossessed by the landlord and be 
sues the landlord for possession, the salt will not he governed hj this 
Article, the reason being that the amt is not one by a landlord ^ 

'Where a mortgagee with possession leases back the mortgaged 
property to the mortgagor for a term of years and after the expiry 
of snch term sues the mortgagor (or possession, the suit will bo 
governed by this Article * A contrary view, 112 that such a suit 
must be regarded as not one by a landlord but on the basis of tho 
plaintiff s right as a mortgagee witb'possession, has been held m the 
aiodermentioned case ^ It is submitted that this view is not correct 

A purchased a common half of property belonging to B and leased 
it back to B for one year After the expiry of the lease, B sold tho 
-said half to C purporting to act as full owner thereof More than twelve 
years after the expiry of the lease A sued C and the co owner of the 
other half of tho property for joint possession It was held by the 
High Court of Bombay* that the plaintiff claimed the property as 
■owner and not as landlord even though he allied in the plaint that 
the defendant was a lessee whose lease had expired, and that there 
fore this Article did not apply The decision itself may be supported 
on the ground that Article 139 cannot apply to tho case, inasmuch 
as there was no relationship of landlord and tenant between the 
parties to the suit Bub that the applicability of the Article could be 
avoided bj treating the plaintiff as owner and not landlord does not 
■seem to be correct 

5a. *‘When the tenancy Is determined ” — * A landlord s right 
to sue his tenant for possession arises only on the determination 
«f tho tenanc} ^ Bence, tho starting point of limitation under this 
Article has been fixed as the date when the tenancy is determined 

Note 5 

1 [192G) 93 lad Cas 911 (91S) (Bom) SAraran Shahanny v Fattu 

2 (1918) 18 Ind Cas 899 (899) (All) Tulttram t Sunderlal 

(1909) 1 Ind Cas 203 (203) 31 All 318 6 AU L Jour 239 Khvnnilal v 

Uadan ilohan 

(1920) AIR 1920 Lah 217 (217) 57 Ind Cas 2C9 Dei liaj T Jaimal Stnyh 

5 U93^ATRlWi5Xa'h4iH«<f) Amra t Sonia 

4 (1921) AIR 1921 Bom 4G2 (4G2) CO Ind Cas 539 lehalal Jaymohandas r 
liogo Sino 

Note 6a 

1 (1935) AIR 1935 P C 59 (C*’) 151 Ind Cas 945 (P C) CAandnIa Prasada 

T Bombay Daroda tS Central India Dy Co (limitation docs not run 
until tenancy is determined ) 


cation before suit ) 

(1915) AIR 1915 All 312 (312) 29 lad Cas 2CI Padarath Tevarx t 

Batnngh 

(I'i'iG) 13 All 440 (41S) 1«''C All M N 1C2 (F B) P^n r P-ar. Ball 
(1®CS) C Bom n C R A C 31 (33) AanalAat rtu.am7t t Pet-anji Jamie 
(1395) 19 Bom 139 (139) FinavaA Janardattv ifaiiui 


Article 139 
Notes 
a-Sa 
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Article 139 
Note 5a 


Therefore, where the lease is not a terminable one, for example, a 
permanent tenancy, this Article does not apply 

A tenancy can bo determined m various modes Section 111 of 
the Transfer of Property Act enumerates several ways in which a 
tenancy can ha determined The Section embodies principles of 
general applicability which will also govern tenancies to which the 
Transfer of Property Act does not apply * The modes enumerated 
in Section 111 of the Transfer of Property Act are not exhaustive 
Illustratne cases 

1 A lease granted by a mortgagee with possession m the course of 
his management does not terminate on the redemption of the 
mortgage ■* 

2 Under the Malabar Compensation for Tenant’s Improvements 
Act, a kuzhikanom lease does not terminate with the expiry of 
the twelve years of the kanom bnt will terminate only on the 
payment of compensation to the tenant for the improvements 
made by him * 

3 The mere fact that the tenant refuses to pay to bis landlord the 
rent duo under the lease and attorns to another person does cot 
put an end to the tenancy ’ 

4 The lease granted by a Hindu widow in possession of her widow s 
estate does not tpso facto come to an end at her death but is 
only voidable by the next inheritor of the estate 

(1894) IS Bern 110 (lU) Dodhu t Maihavrao Uarayan Gadre 

. iBamv SarDriyoi 

Kasm Abbas t Bans 


(1905) 27 All 81 (82) 1 All I, Jour 479 1904 All W N 163 Banr 

V SAjb6a -p j 

[See also (1921) AIR X921 Pat 660 (563) 83 Xnd Ca* 7il 

403 Harnarayan Stngh ▼ JJarshan Deo tnl i 

(1900) 3 AU I, 619 (6»0) 1906 AU IV H 213 

Dholu Has ] 

ls(1903) 27 Bom 515 (544) 5 Bom I* R 274, Cas 631 

2 

' ' ' am C***^'^ 

3 (1916) AIR 1916 ilad 91X (912) 31 Ind Cas 630 ) 

Pa*fton«ai.p<j P»Ka. (25 Mad 507 and 11 Ind Ci« 817 
(1918) AIR 1918 Mad 887 (888) 38 Ind Cas 651, i:roma 

hunmlltnon rr^anr Son- 

4 (1918) AIR 1918 Mad 887 (638) 33 Ind Cas 651, Eroma m 

hunni Veiwn r.m^i 

(1913) 19 Ind Cas 563 (663, 564) (3Iad) Eummatha Vtlitl A« 
fl’a^tT Antoni Goteat „ 

5 (1888) 15 Cal 627 (532) Sarbananda Basu T Pran SanUr Mj 
See also the eases cited in Foot Note (lb) of Note 12 

« 7 »»7,i V SeTittl^ont 

. [adr*Tiail83 
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5 Where an istimrari mokarrari lease is granted to two persons Article 13S^ 

jointly, the death of one of them docs not put an end to the Notes 

lease as regards half the share m the land leased The lease does So, 6 

not terminate till the death of the sarvivor ^ 

6 The denial by the lessee of the landlord s title does not by 
itself put an end to the tenancy ® 

6. Determination by efflux of time. — A tenancy for a term of 
years will determine on the expiry of the term and no notice to quit 
or other formality is necessary for the determination of the tenancy 
in such cases * But the tenancy may be renewed under the circum 
stances mentioned m Section 116 of the Transfer of Property Act * 

Where no such circumstances are established, a suit by the landlord 
against the tenant would be barred after twelve years from the 
expiry of the term of the tenancy * But, where a tenancy is renewed , 
a landlord is entitled to sue for possession only on the termination 
ol such renewed lease in the manner provided by law* and hence, a 
suit for possession by the landlord can bo brought m such cases at 
any time witbm twelve years of the determination of the renewed 
lease ® 

Where it is established that a settlement i3 made annually by 
the landlord with the tenant, the tenancy terminates at the end 
of each year * 

7 (19I7)AlBl917Cal74C(766) 36 led Gas 831 43 Cal 832 Rem TTaram 

Stngh'l OholA Nagpur Banking Astoctation 
(1929) AIR 1923 Pat 228(233) 82 lod Cas 204, Oopol Oj’tn T Bamadhar 
Singh 

8 Bee Foot Koto (2a] to Note 12 infra 

Note 6 

1 (1881) 7 Cal 710 (712) 9 Cal L R 240 4 81iom« D R 186, Chatun Stngh t 

Valiund Lall 

(1908) 7 Cal Ii Jour 615 (G2G) Madun JfoAan Gossan t Numar Bameshtcar 
ilalia 

(1934) AIR 1934 Nag 67 (67) SO Nig L R 195 148 lod Cas 561, Gopinath 
Vaharaj t Molht Chiwo 

2 (1921) A I R 1921 Cal 741 (747) 48 Cal 859 6l led Cas 503, Mahomri 

Ayejuddin Zlea t Prodyot Kumar Tagore 

8 (1904) 1 All Ii Jour 201 (205 20G) Lachman t Gulrar* Lai 
(1898) 22 Bom 693 (893) Kantheppa ▼ Seshappa 

(192G) AIR 1926 All 984 (565) 95 lod Cas 103, Kanhatya Lai t Narta^ 

Bam 

(1922) AIR 1922 All 319 (319) 44 All 593 75 Ind Cas 454 Bisheshar 

2ialhv Kundan 

(1909) 1 Ind Cas 203 (209) 81 All SIS, Xftwnn»ral t Uadan Mohan Lai 
(1927) AIR 1927 Bom C50 (G50) 105 Ind Ckis 859 Pursholam I ashuant r 
Yijhnw Gorathe 

4 (1935) AIR 1935 P C 59 (C2) 154 Ind Cas 915 (P C) Chandnka Prasada t 

B B d C I Py Co 

(1911) 0 Ind Cas 141 (IIG) (Mad) Ltnga P^eddt v Venkata JTruAtKi Rao 

5 (1917) AIR 1917 Cal C03 (COS) 82 lad Cas 827. Lalji Safcu t Slmmlal 

C (1929) AIR 1929 Pat 411 (14G) 118 ladCa# 803 Pralap Tist Nath Sahi 
Deor Jagannalh ilahlo 
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7. Determination by notice to quit. — In the absence of a 
contract to tho contrary, a notice to quit or of an intention to quit 
13 one of the recognized modes of determining a lease Where the 
lease is for a term of years it cannot be determined by a notice to 
quit before tho expiry of tho term The reason is that m such casM, 
there is a contract preventing tho determination of the lease before 
the end of the period fixed Similarly, a permanent lease cannot be 
determined by a notice to quit As seen in Note 6 above, a lease for 
a term of years determines automatically on the expiry of the term 
and a notice to quit is not necessary to determine the lease m such 
oases 

. Section IOC of the Transfer of Propertj Act provides that in the 
absence of a contract or local law or usage to the contrary, a lease 
of immovable property for agricultural or manufactnnng purposes 
ahall be deemed to be lease from year to j ear, terminable on the 
part of either lessor or lessee, by six months’ notice expiring with 
the end of a year of the tenancy,* and that a lease of immovaba 
property for any other purpose shall be deemed to be a lease iroo 
■month to month terminable, on the part of either lessor or lessee y 
fifteen days' notice expiring with the end of a month of the 
The second paragraph of the Section prescribes the form 
■«ueh notice is to be given In cases not govornci by ibe ® 

Property Act, the period of the notice must be determined 
to tho rule of justice, equity and good conscience, having rega 
all the circumstances of the case ’ 

A notice to quit or of an intention to quit >3 a 
of the will of the party giving the notice that the tenancy shall te 
Date* Whether a notice contains such formal 
on tho construction of tho particular notice m question In j 
Banner]* v Bamshash* Boy^ their Lordships of the 
observed as follows ‘If this were a case arising in Eng an 
English authorities would therefore be applicable It has no 
suggested, and could not, their Lordships think, be success u ^ 
ttonded that the principles they lay down are not apph°^ ^ — 


Note I -so 

1 (1921) AIR 1921 Cal 741 (747) 48 Cal 359 61 Ind 

, .r _ o, i X- » uhharayfir 

cl prorcf‘y 
quit } 
r (D<’) 

« ' ■ Irav 

Y OOO If®® 
{ to l« 

jear lu year iii!ces!s»iM<j au tu » 1 

from moDtb to month tenninable by j)ibt v 

(1919) AIR 1919 Oal 5‘>9 (531) SI lad Cas 415 Sha’nsccnessa 

SebaJ. OJiomI _ , t j At.p 2'>2 43 

, Nfliu 1 , p.j 

1 , 22'» 13 ^ 
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arising in India They establish that notices to quit, though not Article 139 

strictly accurate or consistent m the statements embodied m them, Kotes 

may still be good and effective m law» that the test of their suffi* 7—9 

ciency is not what they would mean to a stranger ignorant of all 

the facts and circumstances touching the holding to which they 

purport to refer, but what they would mean to tenants presumably 

conversant with all those facts and circumstances, and, further, 

that they are to be construed not with a desire to find faults in 

them which would render them defective but to be construed ut res 

magts valeat quam pertat ’ ® 

A notice to quit which is not according to the law will not put 
an end to the tenancy ^ Thus, a notice to quit calling upon the 
tenant to quit a portion only of the demised land is not valid and 
will not have the effect of determining the tenancy ® 

A notice to quit must also be properly served on tbe tenant As to 
what will constitute sufficient service, see the undermentioned cases ^ 

8, Determination by surrender. — A tenancy can be determined 
by express or implied surrender, that is to say, by tbe lessee yielding 
up bis interest under the lease to tbe lessor, and the lessor consenting 
to such yielding up 

The surrender of a lease before tbe expiry of the term of tbe 
lease cannot determine underleases ^ 

9. Determination by forfeitare. — Section 111 (g) of tbe 
Transfer of Property Act deals with tbe determination of tenancy 
by forfeiture Before the amendment of that clause by Act 20 of 
1929, a tenancy could be determined by forfeiture only where m 
addition to the disclaimer of title or a breach of a condition, the 
lessor or his transferee did some act showing bis intention to 
determine the lease Under the clauso as amended, tbe lessor or 
his transferee should give notice in writing to tbe lessee of bis 
intention to determine the lease There is a difference of opinion on 

C That an act may avail rather than pensb 

7 (1891) 15 Bom 407 (411) Vtlhu t Dhondt 

8 (1918) A IB 1918 P 0 102 (105 110) 4C Cal 453 45 lod App 222 48 Ind 

Cas 277 (P C) Nart^ar Bantrjt t lioy 

(1921) 04 Ind Cas 550 (S50) (Cal) liamaleame y Guneih Chunder 

9 (1916) A I R 1918 P C 102 (111, 112) 40 Cal 458 45 Ind App 222 48 Ind 

Cas 277 (P C) IIar%kar Danerjt ▼ Boy 

(1693) 7 Bom 474 (477) C^ndmnlT Dachraj (11 a notice is not properly 
served or otherwise not sufficient the tenancy most bo consider^ to 
continue ) 

Note 8 

1 (16CS) 10 Soth W R SS4 (385) Ileeramoju* j CuRyannrain 

[But SCO (1892) C C P L R 74 (74) Bhopal Soijh v Thalur Bore Lot 
(Case under local Tenancy Act )] 

Note 9 

11(1925) A IR 19-25 All 310(317) 47 AH StS SC Ind Cas I"!, 5hii Charan 
IXisv Kharla 

(I'W) 12 5fad L Jour 191 (I'K) irulhuaimt Ptilat t Srinironcr. 


Lira 119 
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the question ^vhotber jh cases not governed by the Transfer of 
Property Act, a disclaimer of htlo by the teoani or a bresicb o{ 
condition by him wou)d, by itself, determine the tenancy without 
any act on the part of the landlord showing fais intention to 
determine the leas© In the undermentioned cases^ it has been 
held that auch act is necessary before the tenancy is determined 
A contrary view, viz that no such act is necessary, has been held 
in the cases* cited below In Maharaja of feypore v Bukmani 
PattamahadeVi,^ which was a ca^ to which the Transfer of Property 
Act did not apply, tboir liordships of the Privy Council held that 

(1917) AIR 1917 Bom 6(7) 42 Bom 195 43 lod Cas 851 /sa&oli TflyaSah 
V Mdkadu (PiJiog of suit itself is aa act showing such 

inteation ) 

(1912) 14 lad Cas 747 (749) (AH) Kad\r Bak$h v Prag Bataxn (Filing of 
suit Itself 18 not ao act showiDg Intention ) 

(1918) AIR 1918 Cal 9 g 9 (971) 45 Cal 4G9 41 Ind Css 952 Noiiranj v 
Janardan E*skt>re L<tl 

I (2900) 24 Ilfad 246 (251) 10 Mad L Jour 415 Sri«»t>osa Ayyorf 

Pillat (Teoaaey subsists unless lessor does some act showing inteo 
tion to put an end to the lease ) 

(1926) AIR 1920 Cal 199 (203) 85 Ind Cas 676, Goptka Bamn Soj t M 
Svtgh 

(1867) 6 Suit W R 55 (58) C T Pavxs t Eatee Abdoel Samti 

(1897) 21 Mad 253 (160, 168) 8 Mad L Jour 92 Ittappan v MaMvxkrATna 

(1914) AIR 1914 Mad 664 (568) 87 Mad 2 7 Jsd Css 202 V 


id Cas 690 Annamalai Pathar^ 
ergal (Forfeiture does not oea* 
mine lease though it will give a cause oi action for a suU ) 

(1888) 1888 Pub Re No J8pa®5 47 (f8) Totav Sakotid (There must be cf 
cumsUDces to show acquiescence of landlord in tenants a« 
repudiation ) , 

(2888) 2888 Fua Re No I8t> page 482 (483), TuXtx Raw v J/ owda (Do ) 
(19'’4) A I B 1924 Lah 389 (392) 71 Ind Cas S05 Huhamad ^uisow ’ 

Sahara (Do ) 

[See oI» (1912) 18 Ind Cas 32 (83) (Lah) Muhammad Badar Ana 
V ChtragsJiah , 

(1911) 11 Ind Cas C39 (639) (Lah) Ghatau r Bahadur iBepunu^® 
shouJd bo aoqoiesced in hy landlord 

2 (1937) AIR 1937 Mad 295 (298) 172 Ind Cas C90 Annarnatax Fathar » 
Vyihxltnga Pandata Sannadk% Atergal 
(1925) A I R J9I5 Mad 813 (816) 20 Ind Cas 930 38 Mad 445 Eoropoi 
Narayana (34 Mad 161 and 17 Ind Cas 947, PoEowed ) 

(1919) AIR 1919 Mad 897 (902) 46 Ind Cas 62 Hama Ijengar v 

Chelh iSe, 6 Jad Cm 447 and 20 Ind Cas 730 to the same ececs- 
Mad 403 Dissented Irom > ^ ^ 


Sofuu^i 
s end of 
o) 

{See aXsQ (1936) AIR 1936 Lah 741 (742) 16C Ind Oas If' 

Skanx V ITjagar Sxngk ) 

S (1919) AIR 1919 P C 1 (4) 42 Mad 589 46 Ind App 109 50 1“ 

{Ste also (1932) AIR 1932 Mad 828 (332) 1ST Ind Cas 487 
nan Ohetly v Govuida Boo ] 
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the English law as to forfeiture of tenancy should be held to he 
applicable to the case as being consonant with justice, equity and 
good conscience and their Lordships observed as follows “Now, 
the rule of English law is that a tenant will forfeit his holding if he 
denies his landlord s title m clear, unmistakable terms, whether by 
matter of record or by certain matters m pais The qualification 
that the denial must be m clear, unmistakable terms has not 
unfrequently been applied by the Courts in India, which have held 
that where a tenant admits that he does hold as tenant of the 
person who claims to he his landlord but disputes the terms of the 
tenancy and sets up terms more favourable to himself, he does not, 
though he fails m establishing a moro favourable tenancy, so far 
deny the landlord s title as to work a forfeiture ” The decision of 
their Lordships would seem to support the second of the two 
conflicting views above referred to 

It has been held by the Bombay High Court* that there can bo 
no forfeiture by disclaimer m cases not governed by the Transfer of 
Property Act, unless the disclaimer is in matter of record and unless 
the elements of estoppel are present 

A mere breach of a condition to a lease will not cause a forfeiture 
or determination of the lease, unless the lease deed provides that 
the landlord should have the right of ro entry on such broach and 
he does some act showing bis intention to determine the lease * 

10. Determination by abandonment. — Abandonment of 
tenancy by tbe tenant ts a mode of determining the tenancy 
recognised under cortam local Tenancy Acts * But, under the 
Transfer of Property Act and tbe general law, abandonment by 
itself will not put an end to a tenancy unless it amounts to a 
surrender, express or implied which necessarily involves the consent 
of the landlord * In the undermentioned case,’ however, a contrary 

4 (1035) AIR 1935 Bom 41 (44) 59 Bom 19t 155 Iq<] Cas 51C, Ifachclappa 

V Sortfier Annarao 

6 (1929) A I R 1929 Oudh 529 (532, 533) 118 lod Cas 811 4 Luck 649, 

Amfttla Praaad t Bern ifadho 

Note iO 

1 Sea (1929) AIR 192S Oudb 95 (97) 107 Ind Cas 32G 8 Luck 273 Sakeb 

Dm r ifahabir Singb 

(192C) 97 led Cas 802 (303) (Pat) Ftran^i Rat r Chkeddi Panday (B T 
Act Section 87 ) 

(1923) AIR 1928 Cal 6C9 (GG3) 114 Ind Cas 791. Abdul Jlahm r Annada 
Proaad 

(1928) A I R 1929 Cat 193(195) 107 lod Css 735, Jtaharu<I<?in t Zlufart 

2fohun Dull 

(1922) AIR 1922 Nag 241 (242) 59 Ind Cas 112 16 Nag L R 109 Jodhraj 

V Doulal 

(191G] AIR 191G Cal 451 (455) S3 Ind Cas 93 (102) Salaycl ilellah t 
Atom diollah 

2 (19IC) AIR 191G Cal 454 (455) S3 Ind Css 93 (102). SaUicl dToRali t 

4lam IToIlah 

[S« also (1833) 9 Cal C'l (675 C"91 12 Cal L R 313. Judemalh 
Ghofa T Sekoana Eilbum A Ca) 

3 (1912) IS lad Cas 14C (150) (Usd), InSalarana Chtily r Sin^ararclu 


Article 139 
Notes 
9-10 
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view has been expressed by Abdur Bahim, J It is submitted tba*^ 
the view IS not correct 


11, Effect of bap under Article. Where a smt is barred 
nadet this Article, tbs landlord's Tight to the ptopetfy is extiu 
gnished under Section 23, ante ' Hence, in each cases, the landlord 
is not entitled to recover any rent in respect of the property for 
any period alter the expiry of the time hmited under this Article* 

As seen in Noto 6 to Section 28 anfr, the person in pos.ess oQ 
cannot acquire by preseription under tbat Section any higher ngbt 
than what he has bean claiming Hence, where alter the deter 
mination o! the tenancy, the tenant remains in possession claiming 
to be a pennanenfc tenant, the lapse of twelre years under this 
Azticle xvrU confer on him only the right of a permanent tenant 
and not that of a full oimer. 

12. KMnre of tenanffi possession during tenancy,-^ The 
possession of a tenant daring the period of his tenancy i only a 
permissive one^ and is not adverse to the landlord The mew 


Kota 11 

1 (19321 A £ R 1922 E C 181 (185) T4 lad Caa 581 (E C), EAa?"" 

V RitndXrfj^na 'Bose 

(ml)AlR19'>2tAh‘;0(30,71) 6tIndCas852 Totals JUxhM Sm 
(Tenaocr aUviU detereuaed by r^yodiaUoa by teoial 1 
1 AIR 1955 Mad 877 (878) 257 led Cas 559, imboUw r Pru 
Sanppon Chetty . 

8 (1901)9Catl7N292{29a). Ratfdu Majh* y Baja Sn Sn Borgi 

(2910) 5 Znd^Caa 905(967) 31 Bam S29. TrxorlaX Bamehal^ro f 
Ztlom 


Hots 12 

l Us«0) 6 Cal 311 (316) 7 Cal 1/ R J51, Gobxrti Lall Seal T DeienirarJi 4 
3r«Ric^ _ _ 

Ia(l9"0) AIR 1920 CaUSl (582) 57 108 098 793 Jogendfis ChanUro 

Syam Sundar Ehj . Vi’<r 

(IWl) AIR lO’l Cal 751 (755) 61 lad Cas 469 Ifonrolha A«« 

T AnaihRundAtf Jalr 

(1910 AIR 1914 Cal CSO (C3l) 23 In4 Cas 293 P» ^ VrV 

Udtt giaravan ttani-f 

(1914) AIR 1924 Cal 506 (503) 22 Ind Cas 563, 5 J< 5 rnm t 
D ull Rcer , , 

(1903) 7 Cal W 17 294 (29«) ATaaMtiddi t Hard Moi.on , 

(lSG5)3SBlhR R73(82) B^ngLRSnppVol 16'’ Wafe^^ . 

(1925) AIR 2915 Cal 132 (IS") 27 lad Cas 31 iltaiudJtn r 

- -r„„K^nlI.>h„« 

uIMur <*" 


Ihsset 




(1664) 1 Soih'W B941(S4l),Ri«»t#<ffcrharI)ajsT SIiMJ 
(1875) ‘’5 5ntb W R 56 (56A S^ataxn ilundul » a 
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failure of tbe tenant to pay rent cannot make his possession adverse 
to the landlord It is also a fundamental principle of law that a 


(1902) 29 Cal Sl8 (531) 4 Bom L R 537 6 Cal W N 617 29 Ind App 

104 6 Sar 269 (P G) Siertlary of State t Ertshnamont 
(1870) 14 Suth W R 357 (358) 7 Beng I. B App 17, Maharam Sheik v 

Nakown Das Mahaldar 

(1869) 11 Suth W R 102 (103) Shumhoo Nath Saha v Duntcan Lai Hoy 
(1689) 16 Cal 506 (609) Jonardkan Mundul Dakua v Sambhu Nath 
Mundul 

(1926) AIR 1926 All 678 (678) 96 Ind Gas 187, Tul» Ssngh t Sheosaran 
liai 

(1929) AIR 1929 All 863 (984) 122 Ind Cas 737, Easim Abbas ▼ Hans Ram 
(1923) AIR 1923 Lab 247 (248) 70 Ind Cas 9G6 Chauhar v. Uanshaw 
Singh (Possession ol licensee from tenant after suit ) 

(1866) 2 Agra 25 (26) Mahomed Inayat-ooUlah t Syed AkbaraU 
(1934) AIR 1934 AU 722 (722) 151 Ind Cas 256 Lekhraj v Chandra 
(Tenant cannot hold adversely to the landlord by the mete fact of 
encroachment ) 

lb(1929)AIR 1922 P a 272 (278) 49 Ind App 399 2 Pat 38 71 Ind Cas 
934 (PC) Jagdev Naroin Singhs DaldeoStngh 
(1880) 2 All 617 (520) 4 Ind Jut 650 (P R) Prem Sukh Das v Bhupus 
(1917) AIR 1917 Mad 633 (534) 35 Ind Cas 871 Narastnga Rao v Ranga 
sam% Tkevan 

(1933) AIR 1932 Cal 427 (430) 59 Cal 454 137 Ind Cas 860 Jagadm 
pendranarayan v Bilash Bay 

(IW) A1 R IW All 101 03 Xt.4 tlaa 095, Vv^av NoTO^n Svngh ■» 

ParbAu I^arom Sini;!! 

(1936) AIR 1936 All 331 (3S3) 162 Ind Cas 907, Bam Seiak v 2It Bam 
Subhaddra Euar 

(1887) 7 Bom 34 (39) Dadoba v Eruhna 

(1682) 7 Bom 40 (42) 7 Ind Jut 201 Tafia t 5<sd<ssliit> 

(1895) 9 Bom 419 (421) Ganga Bat r Ealapa Dan ilukrya 
(1891) 16 Bom 250 (255 256) Rambhaf v BobaMaf 
(1937) A I R 1937 Pat 96 (96) 167 Ind Cas 233 Eameibu-ar Stngh t 
Sakkaicat Alt (A I R 1922 P 0 272 Followed ) 

(1936) AIR 1936 Pat 267 (239) 162 Ind Cas 633 Jolt Prasad Stngh v 
Rajendra Narayan Stngh (Do ) 

(1933) AIR 1933 Pat 175 (176) 145 Ind Cas 527 Mohan Lai Jha v 
Aameshtcar Stngh (Do ) 

(1933) AIR 1933 Pat CSC (657) 13 Pat 45 149 Ind Cas 1177 Eeshav 
Prasad v Brahmdea Rat (Non payment vtill not create rent free title 
AIR 1922 P C 272 Followed ) 

(1923) A I R 1923 Pat 201 (203) 71 Ind Cas 570 Bam Lockan Batd v 
Eamakhya Itarain Stngh 

(2882) 3 bind 118 (120) Perumal Naden r Sangutten (4 Cal 314 Approved ) 
(189G) 20 Mad C (8) Srtnttasaragkava Iyengar t Vuikusamt Padayaeht 
(1922) 65 Ind Cas 749 (751) (Oudh) Durga r Bam Padarath 
(19'>2} A I R 1922 Pat 641 (542) 1 Pat 29^ 69 led Cas "03 Land Lai 
Sahu V Tiloif Sbrinitas (Non performance of semce— Such non 
performance was regarded as eqnivalent to non payment of rent ) 
(1933) AIR 1933 Mad CCS (CG9) 147 Ind Cas 501 Bajagopala Coundar j 
Maruthamulhu Asary 

(1937) A I R 1937 Mad 295 (29') 1-2 Ind Css C90 4enamalai Pathar r 

1 jllulinja Pandora Sannadht Arergal (Non performance of semce 
will not determine Iccincv ) 

(1907) 7 Cal L Jour 615 (6‘’3) Afadan JToAan Gosaein ▼ fumor Jlamrahtrar 
Molia 

(1905) 2 Cal L Jour 569 (5'2) 92 Cal 1141 /cyeadra Narain t M JX 

Crav/ord 

(IS'9) 4 Cal C6l (6C3) 3 Ind Jur 505 Porrslk Narain B?y r Easst ChunJer 
Taiukdar 


Article 139 
Note 12 
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tenant who has been let mto possession by his landlord cannot deny 
his landlord’s title, however defective it may be, so long as be has 
not openly restored possession by surrender to the landlord * Hence, 
a mere denial by the tenant of the landlord’s right cannot make the 


(1BG7) 7 Suth Vf R 400 (400), TroylueTcho Tar\nee Dossia v Ifolunia 
Chunder Muttuck 

(1924) AIR 1924 Cal 16B (170, 171) 75 Ind Cas 325, 0ms Chandra 7 Sr» 
Ertslina De 

(1917) AIR 1917 Cal 583 (694) 35 Ind Cas 28, Reajuddm Behar\ v Chani 
Bahsha Hajt 

(18G6) 6 Suth W R 218 (218), Iluronalh Boy v Jogendir Chundtr Boy 
(1875) 23 Suth Vf R 253 (253) 2 Ind App 145 14 Beng L R 450 3 Sir 
449 8 Sutber 102 (P 0}, Prosunno Euman v Oolab Chand 
(1879) 4 Cal 314 (318) 3 Cal LB 119 3 Ind Jar 4 C 1 , Runjo BoM 
7 A6dul Guff or 

(1911) 9 Ind Caa 119 (120) (Cal), Bam Ifevat 7 Sash% Bushan 

(1911) 11 Ind Caa 395 (397) (Cal). Srinath Boy v Satya Ajnfccr Sin 

(1912) 14 Ind Cas 324 (325) (All) SAiodai/alftnjfc v Ganga 

(1912) 16 Ind Cas 365 (366. 867) 40 Cal 173, Prosonna Kumar Zluhtrjit t 


Srthantha 

(1912) 17 Ind Cas 523 (524) (All) Deohxnandan Pershad t Bmitshvar* 
Pershad 

(1912) 17 Ind Caa 943 (944) 37 Bom 284, Vxnayak Balhrxshna 7 Sitaram 
(l$13’}191nd C^2i9(320)lA])). Jbdut Kormv ChunnxBibt 
(1926) AIR 1926 Bind 71 (73. 74) 90 Ind Cas 1007 21 Bind L B 
Siddick Hajee Kakvh 7 JHuhammad Farug 
(1925) AIR 1925 Sind 8 C (39) 79 Ind Cas 69, Mahomed Farug 7 
(1929) AIR 1929 Oudh 370 (371) 115 Ind Cas 802 Lalta Ptrshad 7 Bat 
narn SinpH , c 7 

(1931) AIR 1931 Oudh 401 (402) 132 Ind Cas 770, Krtshnapal bmgn 
Bameshioar Baksh Stngh ^ 

(1932) AIR 1932 Lah 586 (587, 690) 13 Lah 432 UOindOas 474 Softs 
Singh y kesar Singh » 

(1920) A I R 1920 Lah 217 (218) 57 lad Cas 269 7 lamaiat'^J 

(1838) 1888 Pun Re Ho 18 page 47 (48) Tota 7 Sakoha 
(1914) AIR 1914 Lah 530 (530) 1915 Pun Ra Ho 25 29 Ind Cas 
Dalip Singh 7 Bannto .. 

(1930) AIR 1930 Lah 437 (437) 129 Ind Oas 889, Alla Ditta 7 Bua 
(1933) A I R 1993 Lah 776 (777) 141 Ind Gas 726, Moftomed 7 Ma 
(1935) AIR 1935 Lah 441 (443) Amru 7 Santa 

(1927) AIR 1927 Lah 759 (759) 100 Ind Oas 73 Lai SmffJi ^ 

(1910) 7 Ind Cas 252 (253) (Mad) Narayanasamy 7 rolftinr Bam 
(Non psrfonnancc of sctrice ) _ 

(1931) AIR 1931 Nag 105 (105) 122 lad Cas 271 Saider v Jan 
(1888) 1 0 P L R 69 (69) Shrxhan 7 Bam Patil . 

(1936)AIR193GLah461(462) 163 Ind Cas 592 Girdftan Paw 
(1699) 23 Bom C02 (604) 1 Bom L R 61, Komar Gowda v f 

(Performance of service stands on the same footing a v ; 
rsnt ) _ jTtsgit 

(1936) AIR 1930 Lah 741 (742) 166 Ind Cas 607, Ml B! on* 

Bingh njliav 

[See also (1928) AIR 1928 Lah 937 (938) 113 Ind Cas 543 

BodhRaj) Prasad ^ 

(1929) AIR 1929 Oudh 870 (871) US Ind Cas 302 Lalta 

Ilarnam Singh ) m en Tad Cof 

(1915) A IR 1915 PC96(99) 37 All 557 42 Ind App 202 » 

(PC), Ml B.Ias Rufiicar 7 Desraj Banjit Singh 
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tenant’s possession adverse to the landlord.** An assertion of a right 
by the tenant inconsistent -with that of the landlord under the terms 
of the lease, such as a claim by a tenant for a term of y ears to be a 
permanent tonant at a fixed rate, would be pro tanto a disclaimer of 
title * Hence, a person who has lawfully come into possession of 
land as tenant cannot, by setting up, during the continuance of such 
relation, any title adverse to that of the landlord and inconsistent 
with the real legal relation between them, acquire by the operation 
of the law of limitation, title as owner or any other title inconsistent 
with that under which he was let into possession * Thus, a notice by 


(1922) AIR 1922 All 423 (424) C8 lod Cas 750 Debt Prasad ▼. Ml Gujar 

(1922) AIR 1922 All 318 (319) 44 All 563 75 lod Cas 454, Btsheshwar 
Nath V Ju«(ian 

(1927) A I R 1927 All 821 (822) 102 Ind Caa 231, JmlgaiiAli v afrf Bakhsh 

(193G) AIR 1936 All 3S1 (383) 162 Ind Cas 907, PusmsevaJc v. ATI Banee 
Suhhadra 

(1918) AIR 1918 Had 285 (286) 45 Ind Cas 656. EUdaih Thaiaiht v 
Eluxtt^apl Sankara Val\a (AIR 1918 Mad 278, Followed AIR 
1915 Alad 1085 and 2 Mad 226. DissenW from ) 

2a (1931) AIR 1931 Mad 677 (580) 183 Ind Cas 869. Copala Kudta v 

' • ee 

, 7 Hard 

tears 

(1025) AIR 1925 Oudh 751 (751) 86 lod Caa 53 Gayaprasad v Alam 
Singh 

4 (1902)25 Mad 507 (611) 12 Mad L Joor 119, Seshamma Sheltah v. 
Chiekaya Htgade 

(1935) A IR 1935 Bom 41 (46) 155 lod Cas 516 59 Bom 194, Itanchot 
appa T konher Annarac (A I R 1923 P 0 118, Relied on ) 

(1923) A I R 1023 P 0 205 (210) 4? Bom 796 50lDdAp[>255 74 Ind Cas 
362 (P C) Madhatarao e Itaghunath (Tenants of service watan 
lands cannot aeqairo permanent tenancy by prcscnption ) 

(1914)AIB1914AIadSC4 (568) 37 Mad 1 7 Ind Cas 202. Royah o/ Ten 
Aiata^irt v Karsaya (Citing with approval Archbold v ScuRp, 
(1661) 9 II L C 860 where it was observed that it is not within the 
power of any tenant by any act of bis own to alter the relation in 
which he stands to the landlord ) 

(1917) A I R 1917 Pat 845 (849) 39 Ind Cas 107 Baldto Singh J Brahm 
deo ^nratn Singh (There is a well recognised principle namely 
' iuwv jS }rsis£<S, *} wa/j a iest^oX ) 

(1926) AIR 1926 Cal 864 (3G6) 9Q Ind Cas C17, CAAailruddtn Chotrdhury 
V Bam Narayan Ghese 

(1937) AIR 1937 Mad 126 (127) 166 Ind Cas 101 Afliiramanfculti t 
N ppiri (Mere assertion cannot convert the nature of the tenure ) 

(1926) A I R 1926 CalC34 (C36) 92 Ind Cas 963. <;opa( Cl anifra v Satya 
Dkanu (Mere assertion by admitted tenantdoes not give him a snp^ 
nor right ) 

(191S) AIR 1918 5Iad 19 (23) 45 Ind Cas £67 41 5Iad C50, Murajalh 
Ilunia V Rnmasomi Chetti 

(1930) AIR I'lSO Mad 431 (4SS) 125 Ind Cas 243 Saldanha v Eomon 
Cofl'olic Church, Mtmajai (A tenant cannet. by any amount of 
declaration and acting on Its part acqmre as against the landlord 
title by adverse posses.ion to the prcprities coveted by the lease and 
mere lapse cf time docs net enable a tenant to acquire the right of a 
permanent tenant ) 

(I'lQUAIR 1021 Mad IC2 (104) 70 Ind Cas 27. rorratj;u ATwan t. 

Sinniah OJjjsin 


Article 139 
Hote 12 



189G BY LANDIiOBD TO BECOVEB POSSESSION fBOil TENANT 


Article 139 
Note 12 


a life tenant to the landlozd that he is entitled to a permanent and 
heritable tenure in the land will not enable him to prescribe for such 

(l922) AIR 1922 Mad 82 (82), TankuMa'halakihin\^ Churaarly JJarasintha 
ilurihy 

(1923) AIR 1923 Mad661 (663) 72 lad Oag 69Q, Sandararajaehartur v Ab 
ilakamad £fAtftar (Tenant cannot prescnbo for a tenancy on loore 
lavoucable terms } 

(192?) A r B 1927 C»1 913 (914) 104 Ind Oas 812, Rajtn Kanta v Jiaj 
Sumart Dasi (AIR 1923 P 0 118, AIR 1923 P 0 205 and A I R 
1924 P 0 65 Follotved ) 

f 


(1935) AIR 1935 Bom 247 (250) 15C Ind Oas 1020, Vamnn v Kkai^de 
(Becmanent tenancy cannot be acquired by tenant by prescription ) 
(1934) AIR 1934 Bom 194 (197) ISO lad Css 555 58 Boa il9, d>allo 

Shwram v Baba Sahtb (t)o ) 

(1929) AIR 1929 Bom 197 (197) 122 lad Cas 419 SkaiUi 

Sahtb (Ganoot prescribe lot permanent tenancy 21 Bom 609 nei 
consujecibly abaten by A 1 R 1923 P 0 118 ) 

(1932) AIR 1032 Bom 3 (8) 136 Ind Cas 801, ShanHrTeiur 

(Cannot acquire permanent tenancy A I R 1923 P 0 US Po)lo*t“ ' 
(1927) AIR 1927 Bom 667 (668) 52 Bom 55 107 Ind Cas 52 

2/alkabhai v Satansang GuMsang (Permanent tenancy cannot w 
acquired by tenaot ) b a 

(1926) 93 Ind Cas 753 (754) (Oudb) Gajaihar v Court of Tfar* *7* 
ilidbnoun instate (Under ptoptietaty iigbt AIR 1923 B u • 
Followed ) 

(1920) AIR 1926 Bom 818(319) 60 Bom 195 94 Ind Oas 737, JS/aiMtarw 
T immatn Bapu , /< . 09« 

(1924) A I R 1924 P C 65 (73) 51 Ind App 63 47 Jiad 337 82 lad «« 
(P 0), FxUi^ i JtamanaiiS. ChMy (* I K >»S P 0 205 

Followed ) - - DoJo 

(1925) AIR 1925 BomSOO (395) 91 Ind Oas 272 f t,aeMa 

Chhala (21 Bom 509 and 27 Bom 516 may bare to be re coasiP 
in view of A I R 1923 P C 118 and A I B 1923 P 0 205 ) 

(1925) AIR 1925 Bom 376 (370) 87 lad Oas 779 49 Bom 526 

Chandra v Tuharam Ganv, (A person who i* lu ty 

watan lands as a tenant of the watandar cannot acquire a a 
adverse possession to » permanent tenancy ) name 

(1918) AIR 1918 Mad 932 (942) 41 Ind Cas 78S. ifaina Ptlla* v f 

natJian Chatty R A J 

(1885) II Cal SIS 1337) 12IndApp52 4 Sat 690 OlndJutSSb 
88 (P 0) J?oh«n Sinjb T Sural Siayh ,r 

(1923) A IR 1923 Cal 682 (683) 75 Ind Cas 105, Aedor Nath baan 
T Afadhu Sudan Bos ^ 

(1921) AIR 1921 Cal 453 (455) 63 Ind Oas 109. Jyot* Prosad t i' 

iii-lNaJH" 

(1915) A I B 1915 Oudb 5 (7) S01ndCas218 PamAsrey bid 

Khan Cus 47* 

(1932) AIR 1932 Lab 58S (589 590) 13 hah 432 340 Jnfl 

Sohavja Stn^A t Ke$ar Sttigh 
(1S88) 1688 Pun Re No 18 page 47 (48) Tota v 7ttloim 
(1901) 1901 Pun Re No 65 page 210 (211) 1901 Pun L R Bo . 

Jlam V Bkahhu 

(1908) ' . - - 

' Shon 

[See also (1903) 26 Mad 438 (48D) RaniasKamt Nath i i 
(24 Mad 246, Followed )J 
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pormanont tenancy from the date of tbo notice In ilfnmfa; .-Ifi r 
Mohan Stngh,^ their Lordships of the Privy Council observed as 
folio vs ‘ They (their Lordshii s) are unable to af&rm as a general 
propcsitioD of law that a person \^bo is in fact, in possession of land 
nndei a tenancy or occupancy title can, by a mere assertion in a 
judicial proceeding and the lapse of six or twelve years without 
that t^ertion having been successfully challenged, obtain a title as 
an under proprietor to the land " 

Several decisions have however, proceeded on the view that a 
tenan, in possession can, by an open assertion of an adverse title 
again< t the landlord, make hia possession adverse so as to make 
limitition run against the landlord from the date of such open 
asse^rtion ^ It is submitted that this view is not correct and is 
opposed to the general trend of decisions 


4a(1916) A I R 1918 Cal S63 (2G5) 43 IadCaaft9, JEIir«ndra/Ltili 0 r; r Muham- 
mad Daulatkhan 

(1918) AIR 1910 Cal 784 (785) 38 led Cas 469. Birmdra Ktshore v 
Fuljan Bi&t 

(1900) 27 Cal 156 (166) 26 lod App 216 4 Cal W N 274 7 Bar 580 (P C) 
Bent Perthad Eoen v Dudhnath Roy 

(1935) AIR 1935 Cal 493 (500) 157 lad Caa 601 Btfxn Chandra r Tara 
Praianna 

(1926) A 1 R 1926 Cal 193 (202) 85 lod Cas 676. Raman Roy t 

Atal Sinah 

(1900) 10 Mad L Jour 152 (Jout) 

6 (1923) AIR 1923 P C 118 (121) 50 lod App 202 26 Oudb Cas 231 45 Ml 
419 74 lod Cas 476 (P 0 ) 

6 (1894) 18 Mad 171 (li3) Gottrida PiKoi v Ramanuja Ptllax 


and A I R 1924 P C C5 ) 

(1917) AIR 1917 Cal 562 (562) 36 Ind Cas 829 Cour CUrdra t A 
Etshors (Denial of landlord s title more than tvelrc j 
suit— Suit barred after twelve years ) 

(1921) AIR 1921 Bom 227 (227) 45 Bom 503 69 lad Cas '•J*- / 
Ramehandra r Pandu (21 Bom 509 Followed) 

(1921) A IR 1921 Bom 295 (296) 45 Bom 661 CO lod Cas J 
Bhan t Artshn<s dfal^nri (27 Dom 515 Fcllowe-l ) 

(1924) AIR 1924 Cal 163 (171) "5 Ind Cat 825 C»fi < 
padkyaya v Srs Artshna Do 

(1917) A I R 1917 Cal 5S3 (534) 35 Ind Cas 33 Reayud I 
Baksha llajt 

(1916) A I R 1316 Cal 830(830) S’ Ind Cas SV R rt 
Kumar CJmlferrtnirlJii 

(1866) C Suth W R 218(218) lluronath Roy r 

(1901) 9 Cal W N 291 (299) Bjjit* ilajht t li jj 

(1870) fs^uth W R 129 (130) 12 Rng LBS- 
Coomarto r Drtgal Coiil Co 

(1S71) 15 Suth W R 191 (191) C IV eg L R App 1 
T Gofoe Singh 

(1871) 15 Suth W R 232 (233) C IVng L E Ai 
IfoM-n" ▼ Lloyi 

(16C9) 12 Suth \\ R SCI (365) 12 Bing LI, 

Daix* * Aofwtilonf Mookfrgeo 

(1925)AIBl!^‘’3CalC51(G51) AlCaJS’e >- 

Dobit VcnoAjr " 


Article 139 
Note 12 
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Article iZ9 
Note 13 


13 , Natare of tenant’s possession after determination ot 
tenancy, — Where a tenant bolds oyer after the determination of 
the tenancy and the landlord baa not assented to such holding oyer 
by receipt of rent or otherwise, no relationship of landlord and 
tenant comes into existence between the parties The possession of 
the tenant under s«ch circumstances is wrongful * As was observed 
hy Sir I^wrenca Jenkins, G J , m Ckandn v Dan Bhau? “a tenant 
by suCforanoe is onlj in by the laches of the owner so that there « 
no priyity between them But, notwithstanding that the posses 
Bioa of the tenant bolding over is wrongful, such possession is not 
adiem to the owner In Afttsammot Allah Balhx v SkahMoha 

|^lO^K\ i TTl •.«, r- ^ 


4 » ‘■t ' 


(1881) 8 < 

(Z907}7< 

ISee also (1925) AIR 1925 Sjad 8G [89) 79 Ini Oas 69 
Farti^ t Si6ik ) 

Note 13 

1 (1926) 98 lod Oas 911 (912) (Bom) Skravan S>‘ahas\ngh v Ffl»« W* 

501 Followei) «.i- 

(1925) A I B 1925 Bat 17 (19) 81 Ind Cas 535 25 C« L Ja\it 8W 


• * (jnlal 

AIR 1937 All 821 (822) IM Ini Caa 231, laxtagai •«» v 

(I92i) A I B 1924 Cal 446 (446) 69 lud C»8 501 Beajuddtit 

Abdul JolDar ,dafSul»!> 

(1917) AIB 

V. d^ea 32 Ini 

iSee (1 


2 (1900) 24 Bom b04 (5061 2 Bom !• B 491 

(I 
(1 


'an Oxt V 
'aga'i 

(19.411 A 1 W 1931 Pat 463 (464) 80 Ind Cas 563, UaiUuTa Trasad v 

Riehby^ 

(1925) A 1 B 1925 Pat 216 (221) 4 Pat 139 64 Ind Cas 6S6 i a** 

Singh T Kamakhya IJaratn Stngh , ^ /gn 

Sbll925) A I B 1825 AU 698 (699) 85 Ind Cas 550 BflImiT 1>M 3 

(1917) aTr* 1917 Mad 735 (737) 34 Ind Cas 0 Govindawrtff F‘‘la 

Ilamaswamy Axyar ^ ^ ^ ^ ‘ 

Ibe landJofd ) 

, TiBi 25C radapslH 
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natf,* Vihere Iho dcfcnJ&Dt in a suit for pow^sion plcidod tliat hii 
jo<vte<y;ion had lx>cn advcrw to the plaintiff for the Btatutory jxjnod 
and at tl)o same timo rclic<l on Arlicio 139 a« barring tho plamtiff s 
Buit, their LordRhip ol>«orvo<l aa follows * It ma> Iw noted at 
onco that tho api>ollant8 plea of adverao |x>a4caRioR ir olmously 
iDconsiRtcnt RMth tho application of Article 139 which rolatca to tho 
caRo of a landlord suing to recover poRRCRiion from a tenant It haa 
accordingly been held that where a tenant holds over, for a period 
of twelve y ears from tho dctcrinmation of tho tenancy , without tho 
landlord s assent, bo acquires under Section 99 ante, a titlo to tho 
land, not by reason of hia possession Iming been adicno for a period 
of twelve years but by reason of tho cfllux of timo limited under 
this Article * It has also been held that tho tenant holding o^ cr has 
a x^osition recognized by law and can. unliLo a trespasser, sue under 
Section 9 of tho Specific Hcltcf Act, if ho is dispossessed otherwiso 
than in duo course of law * Tho proposition that a tenant’s possession 
after tho determination of tho tenancy is not advorso to tho 
landlord would occm to bo based on tho ground that tho principlo 
set forth in JStfas Xuntear’i cate,* ttr that a tenant who has been 
let into possession cannot deny bis landlord s title so long ns bo has 
not openly restored possession by eurrooder to his landlord, is 
applicable also to cases whore tho tenancy has determined ^ 

Id some coses,* it has been held that tho tenant s possession after 
tho determination of tho tenancy is not tcronQ/ul and m some other 

• *1 4 • 


parties )1 

8 (1931) A I B 1934 P 0 77 (80) Cl Ind App 50 OC All 111 147 Ind Cas 837 
4 (1915) AIR 1915 Mad 845 (848) S5 Ind Cas 109 Oanapathi iludah v 
T enkata Lakthtntnarasaya (83 Mad 2G0 and 81 Mad 1G3, Dissented 
from ) 

6 (1919) AIR 1919 Bom 9T 0J9f 49 Bom 631 6t fotf Cas 193 ZO Cri E Jour 

417 Qulam Zfahomed Atam y Emperor 
(1914) AIR 1914 Mad 296 (296) 37 Mad 231 22 lod Cas 789 Dhogavalh 
Venkayya y Sudappa Seltya (11 W B (Eng) 380 and 64 E J Q B 
509 Rehed on ) 

C (1915) AIR 1915 P 0 96 (93) 87 All 557 42 Ind App 202 30 Ind Cas 299 
(P C) Bilas Eunicar y Dttraj Banjtt S%ngh 

7 (1915) AIR 1915 Mad 345 (348) 25 Ind Cas 109 CanapaU t iludah v. 

Venkata Lakshm\naTasayya 

(1933) AIR 1933 Mad 78 (74) Sttharomtah v Ilamatwam]/ 

8 (1930) AIR 1930 All 177 (179) 122 Ind Cas 665. ORlnr Prasad y Dhanx 

Itam 


•M t I* ned Ah 
a jr term of 
noming 


Article i89 
Note 13 
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Article 139 
Kotes 
13—14 


cases,® li has been heM tlwit such possession is niierse to tbs 
landlord It is submitted that both these views are wrong 

14. Tenancy right can be acquired by adverse possession ~ 
A tenancv right can be acquired by adverse possession under Article 
144 This Artiide does not apply to such cases Sea Kotes to 
Article 144, infra 

9 (1926) 93 Ini Css 911 (912) (Bom) Shravan Shahisingh v FafW 

(1902) 26 }Iad 535 (537) Parffmesii aram Mumbannoo v KrtjftTwn Ttnqoi 
(1897) 21 Mad 153 (169) 8 Mad It 3ouc 92. Jiappan v Mfl'iaiJtftfflwa 
(1929) AIR 3929 Pat 18 (21) 7 Pat 6T5 110 Ind Caa 491 
i!uar» V Rango JtfoAIo 

(1912) 16 led Gas 546 (547) (Mad) Kandassmt Mudalt 7 S’enjoAi 
(1910) 4 Ind Cas 1030 (1081) 33 Mad 260, Suiraurft Ramvift v G»wlW 
Bamann* . 

(1910) 6 Ind Cas 339 (340) 87 Cal 674 Rflr» CAandra SingA v BhtMxtfOT 
SmjR 

(1009) 3 Ind Cas 666 (567) 31 A« 514, Jlfal 7 Makium 
(1914) AIR 1914 Rah 630 (530) 3915 Pnn Ra No S5 29 

DetUp SwjjR V Hannya (Po<sfession will Bot ba ad^ersa u 
tenancy tan be infened {lom tbe relationship ot the psrtses ) 

(1914) AIR 1924 Mad 564 (569) 7 led Cas 203 (20T, 20S) 37 Mai ^ ^ 

of Vtnka(jfftr$ v Stukku iforsayya « o , SS 

(1916) AIR 1916 Lab 853 (355) 1916 Poa Re No 97 83 lod • 
Umar Bhalcth v BaHea Smgh 

Note 14 

1 (ISil) A I E 1914 C»1 195 (19?) 20 M On 664 (6651 PnbhMt JW> ' 
Ta\batur%nn%w ChaudAurani 

(1800) 13 Mad 467 (471) SenAeren t Persasowi tr^itrit 

(1914) A I R 1914 Cal 51 (53) 20 lad Caa 823(824) Pre/eb Nflraw 

V Ihraj Daa . . w 

(1926) AIR 1926 Cal 952 (953) 95 Ind Cas 101 Sudanand Mannar 

hsh Eanta Bay wasUt ^ 

(1925) A I R 1923 Cal 47 (49) 305 Ind Oas 65 Jamxrudits A 

Basanla Kumor Botj , ^ « R.n ^Jpfanwe 

(1921) AIR 1924 JIad 292 (294) 47 Mad 203 79 Ind Oas «w, apr- 

V Cktnnaveadtt AeJ/j’ 

U378\4CiU27(a29) ^SbometiRlOS 

Froianno iSodkerj\ j /i i5A<wA r 

(1917)AIB19lTCaia69(3Tl) 38 Ind Cas 11 N«4«n 

N}lAan(alAfuAAp^iiAyava r i/jran S*"?^ 

(190S) 35 Oal 470 (476) 22 Cal W N 636 7 Cal B Jour 499 

V NtlmoRy BoItdAar ^ gAvJi'J 

(1868) 10 Snth W R 2S3 (254) 1 Beng E B (S K) 2Sa JDomv 

Koolalt S(^fe<^^ 

(1935) A IB 1925 CalllSO (1191) 69 Ind Caa 74?, Stoarnanuip 
NaihMtira 

(1924) A I B 1924 Cal 45 (47) 50 Cat 487 74 Ind Caa 

Noram s Jla;endra J7oro»n _ 5,?djr ^ 

(1922) A I R 2922 Cal 185 <186) 68 lad Cas 1003 Upr 

Shodha* Eekara „ . ^ ^ 

(1922) AIR 1932 Cal 193 (X94> f9 Ind Caa 7 Satyendra A 

^rtsAnasaAAa £ar ^hnran 5*"^ ’ 

(1914) AIR 1914 Cal 748 (743) 10 Ind Oas 616 SaUeba 
Babtruddm Ahmad - , 

(1914) AIR 1914 Cal 178 (174) 19 lad Cas 853 Md* Bat 7 
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15 Special or local Act — Uhero a Fpccnl or local law 
prty^nbcF a penod for euits for poFV-tFjon by a landlord acaioFt a 
tenant this \rtJcIo will not apply Tho amt would bo governed b> 
the fpociftl or local law * See al«o Notca to Section 2D oHte 

16 Tenancy at will — \ tenant at will h not a mere trcspaF«cr * 
His ros<«r?s5on is a lavful possession unlilo that of a tenant holding 
over after tho detennination of the tenancy There is a great 
difTcrcnco hetween a tenant at will and a tenant on sufTcranco tho 
former is always in by right hut tho latter holds over bj wrong 
after tho evpiration of a lawful title* A tenancy at will is however, 
dclerminablo at tho will of either tho landlord or tho tenant * No 
previous notice is necessary before bringing a amt for ejectment* 


(1905) 3 Cal L Jour 133(133 135) Jt\an Chandra y F-aja Fuunranjan 
(Iff'O) 5 Bcng L nCG7 (C0“) ('»ot<) Cwra Xwman v B^n^alCoal 

Comj<injf 

(IS‘3) 19 Both W R 333 (334) 3 Bather 60C (PC) TAatlwCovrCoomarM 
T JTt Saroa Coomaree 

(1937) A I R 1937 Oedh ICS (ICO) 12 Lock 51C 1C4 I&d Cat 1003 Guriin 
Sah T Dadn 

[Sm (19IS) 13 Isd Caa CIC {ClC)(CaI) JTcttcAaran ;9aAa r 
Ahmad} 

[SMCtaa (1931) A IR19313tad 410(111) 44Mad94G Cl Ind Ca« 
833 Sontyanagajiala Dau4 ^ I Itam% (AnypcnoacaDaeqaire 
b/ pmcnptioo a limited lotemt as oiDeb as an ataolota 
owBtnhIp ]] 

[But se« (1913) 17 Ind Cas COC (603 COO) 8 bag L R 1C3 JTanAapa 
X>al V Dular Stnjh (Case under 0 P Tenanej' Act )) 

Note 15 

1 (1939) AIR 1939 All SIS (315) 173 Ind Cas 30 Fakhruddin Uusaxn r 

Abdul iraAuI (Suit uader Agn Tenancy Act } 

(1915) 39 Ind Cas 474 (474) (AD) LtkhraJ ilatr Nathu (Do) 

(1915) 39 Ind Cas SG (36) (All) Pj/arsDalv Itam Sharose (Do) 

(1915) 39 Ind Cas 907 (90S) (All) Penhadt v PdrsAotom Narain (Do ) 
(1915) 29 Ind Cas 691 (693) (All) Sit ATtiAan Dot t Bam Ktthun 
(1922)AIR 1932 PC 143(143 146) 1 Fat 340 CG Ind Cas 337 49 Ind 

App 81(FC] Jagannath Dai t JanJt* Sxngh (Case governed by Bengal 
Tenancy Act— Not governed by this Act ) 

[See (1913) 23 Ind Cas G7 (69) (Cat) Durbigo;/ ITander v Daman 
Bhagat (Bengal Tenancy Act )] 

Note 16 

1 (1859) 6 Moo Ind App 43 (65) 4 Both W R 51 13 Moo P C 16'> 1 Bather 

833 (P C) Sreemutty Anundamohey v John Dot 
[But see (1880) 5 Cal 679 (693) 5 Cal I> R 527 Cobind Loll Seat v 
Debendronath MtiDicA ] 

2 WoodfaU Landlord and Tenant 33nd Edit on page 283 

See olso (1897) 22 Bom 893 (898) iTan/Aeppa ibsddt T Skeshappa 

3 (1926) AIR 1926 Sind 71 (74 75} SO Ind Cas 1007 21 Bind L R 105 

Sadik Eaje Yacub v Mahcwiei Farteg (Repudution by tenant ) 
(1922) AIR 1922 Lah 70 (70, 71) 61 Ind Cas S52, Fatal v Sfthankhan 

(Do) 

4 (1878) 2 Mad 346 (351) 3 Ind Jar 160 Abdutta Bowulan v Subbarayyar 


Article 139 
Notes 
16-16 
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Article 139 
Notes 
le—is 


Thp tenancy woold be determinable by the bringing of a suit for 
eiectment ^ 


17. Permanent tenancy, — A permanent tenancy cannot be 
detecmmed by notice to quit No suit -wiU therefore lie to eject a 
permanent tenant on the basts oE each a notice.^ 

Where in a suit ior ejectroant, the defendant sets up a permanent 
tenancy, the onus W upon him to substantiate his claim * ‘Vfere 
proof of long possession w not sufficient to discharge the onus* As 
to vehetber a tenant who bus entered under a tenancy vrhich is not 
permanent can subsequently, by adverse possession, acquire a 
permanent tenancy, see Notes 12 and 13, ante 

18. Possession under void lease — Where a person enters on 
a property under a void lease, fbere js no relationship of landlord 
and tenant between the owner of the property and such person and 
the latter 8 pORsession would be adverse to the owner to th e eitent 

5 (18591 8 31-00 Ind App iS (65) i Both W B P C 51 18 Moo P C 163 1 
Sutbet SaS (P 0) Sreemutty Anundntoke}/ r Jeh’tJiof 


Note 17 

1 (1923) A I B 1923 All 48C (48t) 71 Ini Cts 8T0 ^oitn Chandra Sou r 

Banit 

(1927) A t R 1927 AH 842 (844) 100 Iii4 Ca» 479, Shahfuhan Sejm 

AfUTSnfl yr.,\„tA 

(1917) AIR J917 Cal 238 (239) 84 Xnd Ca* B53 BtfariftanotPi T MW** 

iJaih (Permanent Uaee 19 terminate by forf^Aur* ) 

2 (l9’’0)AI'Bl920POfi7{8a) 43 3183 667 56 Ind Oat 117 <7Jn8ArP 

(P 0) S<rtHro{>iH«m Tyer v Ven^&iathnla Oaundan 
(1926) 92 rod Cas 961 (961) (Cal), BanysTii Sadan Saliar T Ra‘a« 

(1929) A 1 B 1929 P C 158 (158) 62 Mad 549 116 lad Cs» 601 

App248{PC),S«<»raman«*CA»«wv Suiramanya Muaa‘>» 

(1902) 28 Mad 507 (510) 12 Slad Jj lout 113 Suhavtnvt ShtUi» 

fcajro Boyade ^ « i »qa ffamal 

(1929) A I R 1929 Cal 87 (83. 41) 116 lad Cas 373 S6 Cal laa 

£umat V Bandalal J>u5ejr _ f Juv 

(1931) AIR 1931 Had 577 (579) 188 lad Oaa 369 Gopala AKar 

oppa BamaiAt m. // ma^ 

(1994) A I R iaZ4 31ad 828 (628, 829) 79 Ia<3 ClaB SiS, €koilap> 

(1925) A I^R 1925 Mad 477 (479) 86 lod Cas 182 rA»r»pKlh‘ Gmnio.* 
Sfeawanna Goundtra (OWupancy nght claitB« I ’ 

(1927) AIR 1327 Mad 831 (533) 99 lad Cas 931, renUlaJ 

Chalansmt Sretratnulu , , r 5'*' 

(1921) Al RigaiMad 462 (463) 701ndCa9 27 PonKalo?"* 

nw h Odayan jraraifola'* 

(1921)A1R1921 Mad 233 (338) 62 Ind Cas 769. 

T SfpasubramanuA Ptl2a* (Right ol occupancy } An/anor^"^ 

(1929) AIR 1929 Mad Cl7 (617 618) 118 Ind Cas 2^ 

Jtantyala Swam>yatBo*tZ>fvastAanam 7 ^'”^,^,**^55 

(1928) air 1923 Cal 315 (319) 107 Ind Cas 81 65 Cal 

NaJhv Jiajnhtoar Ba* naiaho/^^ 

(1914) Ain 1924 3Iad 664 {566> 57 Mad I 7 lad Cas 20-- 

kala^tnv Ifarasair^ ^7 led 417 

8 (1920) air 1920 P C 67 (69) 48 Mad 5C7 56 lad ^ 
r6<PC) S‘er«rattfMw/j«-’^ VonkaJaohala Gounda 
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o{ the right in the a'iiertion of xrhich tho projicrtj ii * 

\Micrc, however, under the fwlief thnt tho fe-i^ i'» vnlid, the owner 
goes on receiving rent from tho tenant, the relationship of landlord 
and tenant will lie create^! Iwtwoen tho jiarties and a suit bj tho 
owner for j^osscssion against tho ikcrson who ontem on tho property 
under tho invalid lease will ho goaemed hj this Article * 

As to tho position of a person who has entered under a Icaso 
which 13 valid during tho hfetimo of tho grantor hut liccomes aoid 
on bis death, see Note 4a, uipra 

19. Encroachment by tenant. — \ tenant encroaching upon 
other propertj of tho landlord does not, merely by reason of such 
encroachment, become a tenant of such property also, and tho 
landlord can sue him in ejectment * But. if ho continues in posses 
6Jon of tho propertj encroached ujicn for twelve years, ho will 
acquire over such propertj tho tame rights of tenancy as he had 
over tho land originally demised and a suit by tho landlord for 
ejecting him will bo barred * Ho can, however, prescribo for a higher 

Note 18 

1 (1SS5) 9 944 (345) 10 lad Jar Cl, 3tadhaca t Aarayeno (Invalid 

PotscuioQ aoder it sdrerM to owaer-^oit is goTstned by 
Article 144 ) 

(1912) 16 Ind C« 63 (55) (Mad) Karataya Vdpa v Tenkalarammana 
Bhatia 

(1921) 64 Ind Cas 750 (787) (Cal), Pooma Chandra Da$ v Jay Lai Payada 
(1938) AIR 1928 Bom 377 ($80) li4 lod Cas 256. Cuinb^at Banehhadbhai 
▼ Bhagtean Kaur 

(1902)25 Mad 507 (511) 12 Mad I> Joor 119. 5riAamma v 

Chitkaya Uegadt (Article I44 would an*!/ ) 

(1937) A I R 1937 5I*d 12G (127) 1C8 Ind Cas lOi, /4i;ttramanAu<{i v 

Vppart 

(1929) AIR 1939 Bom 174 (176) 117 lod Cas 433 Narhar Narayan t. 

Ganapati JIaT% {\ old fcrmaoeot lease by Kolksrni vatandar — Lease 
void against successor — But successor allowing twelre years to elapse 
without setting it aside — Defendant gets title to leasehold interest by 
adverse possession ) 

2 (189C) 22 Bom 1 (4 5) Jugmohandn$Vundra«andasy Pallonjee Eduljt 
(1S70) 13 Snth W R 267 (268) 4 B^og L R App 66. Banuors Lai Boy v 

ITahtma Chandra Kunall 

Note 19 

1 (1697 ) 25 Cal 302 (304) ProhladTeorv Kedamalh Bose 
(1905) 1 Cal L Jour 95fi (95) 

(1905) 2 Cal L Jour 125 (135) Ithan Chandra il\tter ▼ Bamranjan 
Chackerbutty 

2 (1911) 11 Ind Cas 30 (31) (Cal) Tatan Chandra v Canendra Nath (2 Cal 

L Jour 1S5 and 8 Cal L Jous 357, Followed ) 

(1928) AIR 1923 Pat 63 (64) 104 Ind Caa 124 SAsonandan S%ngh v Kesho 
Prasad Singh (11 Ind Cas So, Referred to ) 

(1908) 31 Mad 163 (166) 18 5Iad L Jour 26 S Mad L Tim 256 ^arnm 
ham V Daronamraju Sestharamamurthy 
(1917) AIR 1917 Pat 471 (473) 4l Ind Cas 114 2 Pat L J 606, Mtdnapore 
Zamtndart Co v Pandey Sordar 


Article 13^ 
Notes 
18-19 
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Article 139 
Note 19 


title provided that he has assorted such title to the knowledge of 
the landlord for the statutory period * 

A tenant encroaching upon an ad]Oining land belonging to a third 
farty and obtaining it by adverse possession, obtains it for tbe 
benefit of the landlord who gets a title to the land encroached 
upon ^ 

As regards the liability of the tenant for tbe land encroached 
upon, it has been held that where the land belongs to the landlord 
and the tenant has been holding the land for twelve years m tbe 
assertion that it forms part of the original holding and that he is not 
liable to pay any additional rent, be acquires by prescription a right 


3 


(1929) A I B 1923 Lab 469 (470) 117 Ind Cas 810, Imar Nath r Thalru- 
(1911) 10 Ind Cas 576 (576) S5 Mad 61S, UuthuraXlcoo Thevan v Poberl 
Gordon Ofr 

(1925) A I B 1925 Cal 193 (194) 84 Ind Cas 657, Nekjannessa Stbi ’ ^obas 
^roUa 

(1919) A I B 1319 Cal 725 (726) 59 Ind Cas 181, Jftanni<x Sunian t 
Jiiapat 

(1918) AIR 1918 Cal 164 (155) 43 Ind Cas 344, ATuraUdhar Eoy » Saa 
dhur Pal „ . 

(1905) 2 Cal L Joat 125 (131, 185), Jthon Chandra r Bamranjan thacKtr 
butty 

(1903) 8 Cal L Joat 557 (560) SakloO Syngh v Sudhram Ahir 
(1918) AIK 1918 Cal 28 (29) 52 lod Cas 650 Amat v Suhun Pra^at 
Uaram Smgh , ,, t i-v « 

(1917) AIR 1917 Cal 644 (645) 85 Ind Cas 60, Btjoy Chani ilcMiao t 
Xswar Chandra . , 

(1926) AIR 1926 Oudh 893 (395 896) 34 Ind Cas 1034 1 Lack 469 
▼ RarAialunntSM 

(1884) 10 Oal 820 (821), Nuddyarchand Shaha v iliajan 
(1912) 14 Ind Caa 212 (212) (Cal), Oopal Kruhna Jana r LaUiran Sara 
[Bui ■«« (1926) A I B 1926 Nag 99 (106) 89 Ind Cas 752 Bana 
Banjil Smgh ) 

(19081 8 Cal L Jo«r 557 (559) Itdhtoo Sxngh t Sudhram Ahxr 
(1915) AIR 1915 Cal 557 (558) 80 Ind CaS 942. Strendra 
Bameharan 

(1905) 2 Cal L Jonr 125 (135) Ithan Chandra y Paja Bam Banjan 
(1874) 22 Suth W R 246 (247) Gtioroodoos Boy y I««r r 

(1921) AIR 1921 Cal 577 (580) 67 Ind Cas 170 Jogenira Bath ^ 

Jagadyndrn Nath Bay , c,\ t 

(1917) AIR 1917 Cal 469 (479) 36 Ind Cas 890 BamcAantfra 

J?amanmfl»i» I)a» _ i 

(1915) AIR 1915 Cal 386 (387) 30 lod Cas 896 Bxrtndra AW 

Jjakihmx 

(1884) 10 Cal 820 (8211 Nttddyarcfcand Sho? o y Meajan >r{f<spt 

(1916) AIR 1916 Cal 596 (597) 29 lad Oas 21G Tepu Mahomtd ! 

Uakomtd , r 

(1919) AIR 1919 Cal 378 (379) 52 J»d Cas 797, Balhal Chanor 


Xfol endra Jfaram Sen 


(1935) AIR 1935 Cal 774 (772) 159 Ind Cas 065 Saro] 

SuTjya Kanta Sarlar . , rhard r 

(1928) A I R 1928 lAh 351 (852) 107 Ind Cas S8C hanoK 


Qaman, 
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to hold tho land without an) additional liahilit) for rent * W hero tbo 
fand encroached upon was that of a third part) and was acquired hj 
the tenant bj adverse jossosston for tho alatutory ]>criod, it was held 
in tho undcnncDtioncd case* that no additional rent could Iw claimed 
hj tho landlord in resjwct of tho land encroached ujon This now 
has been disscntod from in a lator ease and it has been hold that a 
landlord will be entitled to additional rent^ 

20 Onus of proof. — In a ftuit for possession, tho initial onus 
of proof IS on tho plaintiff to show that ho is entitled to possession ‘ 
^hcro tho plaintifl' proves his titlo to tho proi>crt), tho onus maj 
■shift according to tho defence of tho defendant If tho defendant 
pleads adverse jiossession for tho statutorj i>onod, it is for him 
to show tchen such adverso possession oommonced * If ho pleads a 
tenancy, it is for him to provo tho tenano) whoro a tenancy is shown 
to have onco existed, it is for tho plaintifl to provo tliat it has deter 
mined, tho reason being that otborwiso ho will not bo entitled to 
possession ’ Where tho fact of tho dctormination of tho tenanej is 
proved, tho onus will shift to tho defendant to provo when tbo 
tenancy determined In other words, it is for tbo defendant to prove 
that the tenancy dotcrminod beyond twelve joara from tho date of 
the suit * 

tl (19U) 11 led Cat 90 (SO) (Cal) Taran Chandra Chosa t Jnnnendra Ifaih 
rtoy 

(1929) A I B 1029 Pat C3 (C4) 101 lod Cas 124 Shtonandan Stngh t Ktiha 
Pratad Sxnjh 

(1929) AIR 19^9 Uh 4C9 (I'O) 117 Ind C»$ 610 .tmor Nath t Thakru 
(Wbero he does oot nuka aor each assertion the landlord • right to 
additiooal rent mil oot be barred ) 

C (1929) AIR 1928 Cal 112 (143) 105 Ind Cas 737. /fl<indrB Nath v Trai 
lakyanath 

1 (1935) A I B 1935 Cal 771 (772) 159 Ind Cas C35, Saroj Kumar Dose t 
SuTjya Kanta Sarhar (AIR 1928 Cal 142 D stjogaishcd } 

Note 20 

1 (1929) 113 Ind Cas 579 (57G) (Cal) Nagtndra \ath rasu v Kskiradar 

Duidas 

(1831) 10 Cal 374 (978) Gapaul Ckundtr w Nilmmeg Miller 

2 (1902) 2G Bom 442 (444) 4 Bom L R 99 Ta/sAtblat ^aran6Aai t i2ancA/ od 

Co&ar 

(1935) A I R 1935 Had 754 (755) ISC Ind Cas 591 Sulaman Douither y 
Davood Khan Saheb (AIR 1925 Mad 834 and A 1 B 1927 Mad 287 
Followed ) 

(1927) AIR 1927 Lab 32 (32) 91 Ind Cm 1017 Santa Singh v Naratn 
Singh 

3 (1929) 113 Ind Cas 575 (57G) (Ca!) Nagendra Nath Tasu y Ssl irodar 

Ruidas 

(1925) 112 Ind Cas 257 (258) (3fad) iTodt^um Bayudu v Kamarasu 
Vterraju 

(1921)AIB1924 3Iad 907 (903) 82 Ind Gas G23 Subbarayudit y Kara 
simha Ilao 

i (183') 3 Mad 118 (120) Perumal Nadan y Sanguttm 

(1902) 2G Bom 412 (414) 4 Bom L R 92 TalsAsbAat ^aran&Aat y Daehhod 
Gobar 


Article 189 
Notes 
19—20 


Llm 120 
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Article 139 
Notes 
20—22 


Under Section 109 of the Evidence Act where it is shown that 
the relationship of landlord and tenant has once existed between 
two persons the burden of proving that such relationship has ceased 
to exist 13 on the person who affirms that the relationship has ceased 
This Section contains the pnnciple on which the propositions stated 
above as to the onus of proving the determination of a tenancy and 
the date of its determination are based 

Sde also the undermentioned cases ^ 

21 Pleading — A defendant m a suit for possession can plead 
m the alternative both tenancy and the bar of limitation * 

22 Suit against third party getting into possession daring 
tenancy — Limitation — See Notes under Article 144 m/ra 


(1938) AIR 1938 Mad 73 (74) Stlharamxah v Bamaswamy 
(l869) 12 SuthWR250(251) Ramdhun Satra v Nobxn Chaniet Cboxi 
dhury 

(1831) 1881 Poo Re No 110 page 255 ittar Sxngh v Bamixtta 
(1901) 1901 Pun Re No C5 page 210 (212) 1901 Pun L R 105 t 

Bhdkku , 

(1923) AIR 1923 Lah 85 (36) C9 Ind Cas 363 Ba n Bat ’ CAona 
(Tenant at will — Onus is not d scharged by fact that rent wh eb 
paid did not exceed the amount of revenue and cesses ) 

(1915) AIR 1913 Lah84 30 Ind Cas 29 m I^awa-h Begatx 

mad Mxrajuddvn . 

(1920) A I E ISaO Lah 217 (217) 57 Ind Ca! 269 DtlSafr U 
(Case of tenancy at will ) 

(See (1879) 2 All 517 (520) 4 Ind Jut C50 (F B) Prem SuJth Das 
Bhupia ) , 

[See also (1950) AIR 1930 lafa 437 (437) 129 Ind Cas 8S9 di 

Ihtta T Budha ] 

6 (1910) 5 Ind Cas 350 (351) (All) Bhagwan Das v 3an Bam 

determined more than twelve years before suit — Landlord in 
succeed show that by receipt of rent or assent a fresh tenancy 
created and determined ) 

(1910) S Ind Cas 907 (907) (Mad) Sang la r JfaruiJ amutku 
(1888) 1888 Pun Re No 18 page 47 (48) Tola v Saholxa 


Note 21 

1 (1914) A IR 1914 Cal 173(174) 19 Ind Cas 853(854) Alotx Lai Boj x! 
Mandar 

(1832) 7 Bom 96 (99) ilaxdtn Saxba v Nagapa 
(1903) 8 Cal L Jour 557 (559) Bakloa Stngh r SudhramAlxr 
(1903) 7 Cal W N 294 (296) Keamuddx v Eara Mohan Mondul ^ 

(1874) 21 Suth W R 70 (70) 12 Bong L R 274 (F B) Dxnommty 
DoorgaptTshad Mo^xmdar i n ^ 

(1926) AIR 1926 Cal SG4 (365) 90 Ind Cas 617 Chha kuaa 
Eavajan 

(But see (18C7) 7 Snth W R 395 (399) ira<M>i <f Co ▼ 

Soonduree Debxa ] 
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1 40.* ^ rcmiin*, 

derman, a re\ersionori 
(other tlian a landlord)! 
or a dc\i«=eo, for i^osse^-j 
Sion of immo%eablc 
property. 


jTwchcj’cara [When his 
! I estate falls 

' I 1 n 1 0 posscs- 

I Sion 


Synopsis 

1. Legislative changes. 

2. Scope of Article 

3. “Remainderman ** 

4. “Reversioner.** 


9. Sait by landlord for possession 
6 Article applies also to salt by 
successor of remainderman, etc. 

7. Suit most be for possession of 

immovable property. 

8. Starting point of limitation. 

9. Barden at ptaot. 

Other Topics 

Adopted ton tneeccdmg to estito — Not nvcrsiooer Seo Koto 4 Pt C 

Birt does are not immovable propertj Seo Koto 7 Pt S 

Pog»bilit 7 of reverter and revetrion Sco Kote 4 Pt T 

Soeeesiive life-mUrcsts — Starting point See Koto 8, Pt 2a 

Suit b; landlord against third partj who has dispossessed tenant 

Seo Koto 5 Pt 3 , Kote 8 Pt S 
Suit for pos'cssioo by landlord on termination of tenancy — Article not appb 
cable Sco Koto 5. Pt 2 


1. Legislative changes. — There was no Bpccifio provision 
corresponding to this Article in the Act of 1859 The Article was 
first introduced m the Act of 1871 and has been re enacted without 
any change m the later Acts 


2 Scope of Article. — This Article applies to a suit by a 
iwrnj'/OTiw vi ten psKreexyicm 

property to which the plamtifT is entitled as such remainderman, 
reierstoner or devisee * 

The Article contemplates cases m which the suit is based on a 
cause of action accruing in favour of the remainderman etc , or of 
i}' Act of 1877, Article 140 and Act of 1671. Article 141 
Same as above 
Act of 1859 
Ko corresponding provision 


Article 140 


Article 140 — Note 2 
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Article 140 
Kote 2 


some person claimmg ifazoi^b such remamderman, etc Where the 
suit 23 based on a caase of action which has already accrued to 
the person from whom the remamderman, etc deiives bis title, 
this Article will not apply Thus, where A grants by his will a life 
estate to S with remainder to C, but during A’s lifetime D wrong 
fully takes jiossession of the property, G’s cause of action for a suit 
against D will be the same as that of A In other words, C will have 
no fresh cause of action on hia becoming entitled to the possession of 
the estate conferred on him, on the termination of the hie estate in 
favour of B Hence, this Article will not apply to a suit for posses 
aion by C against J) In soch cases, time begins to run against A, and 
C will not have a fresh starting point of limitation on his becoming 
entitled to the possession of the estate, the principle being that 
when once limitation has begun to run in respect of a cause of action 
It will continue to do so unless it is stopped by virtue of an express 
statutory provision * (See Notes to Section 9, ante ) But where in the 
above illustration, the trespass by D takes place during the curren^ 
of the Ilfs estate id favour o(B,Cs suit against D will be governed 
by this Article and 0 will be entitled to a period ol twelve 5 ww 
from the time when his estate falls into possession on the death of ^ 
The reason is that C does not derive bis title from or through 
but claims on an independent title * In such cases, a person m * 
position has an independent cause of action to sue for possession 
which only accrues on the termination of the prior estate on w w 
the plaintiff s estate depends In other words, adverse 
against a life tenant will not bar the reversioner or 
succeeding to the estate on the death of the h/e tenant Sifoi aj » 
on the death of the life tenant the remaiDderman or 
a cause of action for a suit for possession against the represeo a i 
of the life tenant who may bo continuing in iiossession Sue 1 a 
will be within this Article ® — - — 


2 U929) A I R 1929 P C 158 (162) SlABSe? lI7lJidCns22 

192 (P 0 ) /ow« B»cftard, Pennel Shtnw y Xunwar x*« 

(1935) AIR 1935 Cal 702 (704) 159 Ind (bs 1101, Ilmtudra Nath Poj ’’ 


Janendra Prasanjia TJanhaf 

[See (1925) A I B 1925 Pat 68 (92) 93 Ind Cas 45i (F 

Prasad Y Kesha Prasad rj.,itur^w‘’ 

(1924) AIR 1924 Lah 292 (292) C9 Ind Cas 393 Kh\ 

Rt.i<-/>4| 1 ^ . Rll 


ij 


3 (188G) 12 Cal 594 (696). Atom Sktm» v Fatziiddin Ahmaa ^ 

4 (1935) A I R 1935 Cal 702 (703) 159 Ind Cas HOI, 

Janendra Prnsanna oio ento Prasad 

(1924) AIR 1924 Pat 721(732) 3 Pat 880 83 Ind Cas 81-, 

LR175 100 lad Cas 4 10 

ui% irons \ Ktsnoreotnja . h„v 

5 .y«(Z912) 15 Ind CaS 146 (153) (Mad), Ambalaiana Cnetiy 

Odayar 
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The \rliclc applies onlj where the remamderman etc has not 
obtained possession ol the propertj after the tslato has fallen into 
possession * Whore ho has obtained such |iosscssion but sulxsoqucntlj 
io<t it his suit for possession will not fall within this Article Where 
propertj is grantoil hj waj of remainder etc to two or more persons 
and one of them takes possession (on the estate falling into j^ossession) 
his possession will bo deemed to ho on behalf of all in the alisenco o! 
evidence of ou«tcr, and a suit for jiosscsston b> the others will not l>o 
governed by this \rliclo ^ 

i mortgages certain propertj to B an 1 then b> will, do; ises the 
propertj for life to C with remainder to D During the currencj of 
Crjlifo estate, B, the mortgagee transfers the pro]iortj for considcra 
tion to B G fails to sue for the possession of the propertj during hts 
lifetime and after his death, D sues B for possession of the property 
Held that the transfer in favour of B having been made during the 
existence of the ' particular estate of C, the case was governed bj this 
Article and not bj Article 131 and that D bad a period of IS jears 
from bis estate falling into possession within which to bring his suit • 

3 “Remainderman."— The words “remainderman, ’etc aroused 
in this Article in the technical sense tboj have under the English 
real property faw (See Note 1, tn/ra ) Under that faw, a romamder 
man is a person entitled to a remainder which is defined as follows — 
' that expectant portion, remnant or residue of interest which, on 
the creation of a particular estate is at the same time limited over to 
another, who is to enjoy it after tho dctcrmioalion of such particular 
estate ' ' 

Thus where an estate is granted to A for life with remainder to 
B, B will be a remainderman withm this Article and his estate will 
fall into possession on the death of A A person to whom property is 
elso (1910) 7 lad Cas 21S (222) (Cal) Sheo Lai Styigh v Coor 


7 (1009) 2 Itid Cas 311 (311) (Mad) Jwdipumam Pillat v Appusundaram 

PtUat (Where two of three devisees ate In possession and tbero 
IS no evidence of nn intention that they hold adversely a suit for 
possession by the third devisee not in possession is not governed 
by Article 140 ) 

8 (1929) AIR 1920 PC 163 (161) 50 Ind App 192 51 All 8G7 117 Ind Cas 

22 (P C) James U II Sfiin ler v JfauntAoi Singh (Reversing AIR 
19^5 All 707 ) 

Hote 3 

1 JJ barton 8 Law Lexicon 


Article 140 
Notes 
2-3 
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Article 140 
Notes 
S— 4 


At a partition in a jomt Hindu family certain properties are 
allotted to the father of the family for life, to be divided among 
the sons after his death The sons have a vested remainder in 
the properties * 

In the undermentioned case® it was held by Bhashyam Iyengar, J , 
that where a Hindu widow alienates her husband s property without 
any legal necessity and then adopts a son, the adojition does not 
du est the estate from the alienee immediately hut the alienee s title 
IS good for the lifetime of the widow It was held by the learned 
Judge that in such a case the adopted son takes a vested remainder 
m the property on his adoption and that such remamdei falls into 
possession on the death of the widow But the view that the aliena 
tion 13 good during the lifetime of the widow was overruled by a 
Full Bench of the Madras High Court,® so that the adopted sod 
acquires a complete and absolute title to the alienated property 
immediately on adoption and not merely i remainder as held by 
Bhashjam Ijengar, J 

See also Note 4 below 

4. “Reversioner.*' — The terms “remamderinan,' eto, in this 
Article are used in the technical sense which they have under the 

English real pioperty law * Hence, theexpression “reversioner" in this 

Article refers to a person who has a “reversion' in the strict seose 
of the English law, vtz “ that portion left of an estate after a gran 
of a particular portion of it, short of the whole estate, has been ma e 
by the owner to another person ' * In other words, the term 
sioner” only applies to a donoi or his representative to whom b 
remainder of an estate rnerts, such remainder not having esn 
disposed of by the donor ® Hence, a person en titled under the id_ 

2 (1929) AIR 1923 PC 153 fl6l) 56IndAppl92 51 All 3S7 117 lad Cjss 

r Ti tj »i/l7 VjIloTj _ 


given by way of a contingent remainder also \sill be a remainderman 
withm this Article * Any interest in property can be granted by way 
of a remainder Thus, an equity of redemption can be conferred by 
way of a remainder * 

Illustration 


(1922) AIR 1932 Bom 837 (337j, CkthfiO Bhaguani Nad?*’’ ter 
Ntlkanth NaJgir (Proherty assigned by son to j 

maintenance with remainder to hlmsolf— Son is cemaiuan 
5 (1903) 2G Mad 143 (149) 12 Mad L Jour 197, SreerflmMlw r Af»s« 

C (1916) AIR 1918 Mad 469 (473) 41 Mad 75 42 Ind Ch 


fft V Uaniim 

■ 

83 lud Cas 812 




odn V JIarnatn 

3 (1002) QC Mad 143 (147) 12 Mad L Jour 197, Srci-rovirilH v 


Arnslrt’"'' 
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liw to fucceotl to an estate on the death ot a Hindu svidow aa tlio 
heir to the laat mile oiNTicr of the propertj la not a rcicmoncr 
within the meaning of thia Article* SimiUrlj, the collateral heir 
of a Iverson who ia cntit!o<l under tho Panjah Cuatomarj Law to 
succeed to tho estate of such i>crson w not a roiersioner within 
tho meaning of this Article * So also where a Hindu widow ndoi ts 
a son anl the adopted son succeeds to the estate on such adoption 
ho docs not do so as a ret ersioner withm tho meaning of this Article ® 
1 a Hindu, grants hj his will an estate to D his widow, for life 
with remainder to an> son that maj bo ado] ted ts> her Slio ado] ts 
a son but tho aloption is set aside as ina-alid On tho death of tho 
widow, the plamtiff claims the estate as tho heir of A Tho plamtifT 
IS not a reversioner within tho meaning of this Article Tho reason 
IS that where a conditional grant is made as m the above case what 
IS left in tho grantor is onlj a potsibtUtjf of a rtierter and not a 
reversion ^ 

A remainder or a reversion need not necessarily bo made dciMm 
dent on a U/e estate Thus whore A ts entitled to an estate on tho 
death of B to whom a prior estate m tho same proiicrly has been 
given A s suit for possession will bo within this Article although B s 
estate may not bo a life estate in the sfnet sense of the term ® 

A Hindu widow adoi ts a son Disputes arising between the 
widow and tho son an arrangement ts entered into under which tho 
widow 13 to have the property left by tho widow a deceased husband 
for life A suit for possession of the property by the adopted son or 
bis represcDtativo after the death of tho widow will bo a suit by a 
reversioner within this Article* It has been held that the same 
principle will apply to cases where the widow is entitled to hold tho 
«stato for her life under an ante adoption agreement made with tho 
natural father of the ado| ted son 

(1921) A IR 1924 Fat 721 (739) S Pat 6SO B3IodCa5 812 J^esho Prasad 
Stngh y Madho Prasad Singh (Grant to A fori fo with remainder to 
B — Gift to B laiiiDR and C becoming entitled to property — C is not 
reversioner or remainderman ) 

4 (1807) 21 Bom GIG (CG9] Eundrarandas v Cursondas 
6 (1805) 1895 Pun Re No 18 page 78 (P B) lioda v ffornflm 

(1918) AIR 1918 Idh 21 (21) 47 Ind Cas 189 Hussain Bahhsh ▼ Pala 


Biooer within this Article — Snbmitted assumpt on is not 
correct ) 


nsfamma 
i.ss7io Prasad 

uty T Dina 

of Stale V 

t ueea An 

10 (1935) AIR 1935 Cal "02 ("04) G3 Cal 155 159 lad Cas 1101 Semendra 
Nath Boy v J nanendra Prasanna Bhadurt 


Article 140 
Note 4 



1912 SUIT Poa POSSESSION BY BEUAINDERMAN, ETC 


Article 140 
Notes 
4—5 


In the undermentioned casa,'^ the view was expressed that the 
Article applies only where a person first succeeds to a propertj as an 
heir and not to cases where alter succeeding to a property as heir 
he grants the property to another by way of a life-estate or other 
limited interest and becomes entitled to the property again on the 
termination of such limited interest It is submitted that this view 
is not correct 


5. Suit by landlord for possession.— A person who has given 
a lease of his immovable property to another is a “reversioner" 
within the meaning of this Article ^ But, the expression “other 
than a landlord” expressly excludes from the applicability of the 
Article, suits by landlords Hence, a suit by a landlord for recovery 
of possession against his tenant on the termination of the tenancy 
will not fall within this Article * To such a suit, Article 139 supra 
will apply 

It has been held that the expression “other than a landlord 
only means “ other than a landlord suing as such, bis tenant for 
possession ” and does not include a landlord suing a third party for 
possession Hence, it has been held that a suit by a landlord for 
possession against a third party who has dispossessed the tenant will 
be within this Article ’ 

It has also been held that where a tenant has abandoned the 
tenancy and a third person gets into possession of the property, and 
claims to bold it adversely both to the landlord and the tenant, the 
landlord’s suit for possession against such third party must be brought 
within twelve years of such third party entering into possession an 
that the period cannot be calculated from the expiry of the term or 
which the lease had been granted.* ' 


[Bui •«« [1935) A 1 B 1935 CJal 228 (230), Jnanana 

dur* V Hemendra Nath Boy (Such agreement cMOO* 
life estate because no estate can be granted by a p®rs 
has himseU no title to the property )) 

11 (1914) AIR 1914 L»h 458 (4GO) 22 Ind Cas 855, Baldao Stngh ^ 
Singh 


1 (1912)15 Ind Cas 146 (152) (l^dj* Amtalneona ChiUy f 
(1882) 9 Oal 8G7 (370) 12 Cal L K 19, Krishna Gobind Dhtir v Bin 

Bhur T-,iri» 927 Lo^J' 

[Compare (1917) AIBl" ' 

Sahu X Shamtal ^ • tbe 

grantor of a mokarr ' is. 

grantee after his deatii utauvu. .j • 
reversioner, etc , withm Article 140) 1 „ . n/stiamhsr 

2 (1910) C Ind Cas 839 (340) S7 Cal C74. Bam Chandra Singn x 

Singh TranOmm 

3 (1882) 9 Cal 8G7 (870) 12 Gal L B 19, Krishna Gohnd Vhur v / 

Dhur _ _ rr^^th Chan^'i 

(1922) AIR 1922 Cal 644 (547), Janciidra Mohan Dutt v ume 

[But see (1912) 15 Ind Cas 146 (152) (Mad), 

Stn!7ar0telu Odapar (Pet Sundira lycr J )j s,nnjrflrA'* 

4 (1912) 15 Ind Cas 140 (150) (Mad), Ambnlaiaita Chetlij ▼ 

Odayar (Per Abdal I^tum, J } 



«r:T ro** ro«5r'^oN rr rTviiNrEnMiv etc. 1013 

6. ArUtle sppliu &ho to suit by cceeessor of remainder- 
tzafii etc. — Tb « \rt -Ic »rp’ t’«o to » «.. • b\ tbe «-ccec«v^ c* t^e 
rcmi.s3c^ia. rrrr^ cs'"' c* dcT'^oo who cliiTi* »« rt*pT<<'*'ti’'g Ibe 

c' Fach rcmi ajc'mia r'e.* 

7. Sait nest be for possession of Immorable propertj.— 

The \rt cle appl esN to a <ajt fo- p •• of inr^vab’e p-o 
pe^y \ •ra t fo- '■a br a rema adprr'ia e*o aHo^^C tbal tbe 

i 2 «tramcat ceder which the dc'f'dant boMt"i; the j rope'ty i< not 
b ad ag ca tb* pla at 7, i« parmoJ hr th « \rticle Ssch a <jiI n 
nc* one to t^S aside tbe in^'nimeat a^d therefore !•» nc* within 
Articl'* 91. arV * 

A salt fo' piysov on by a retaaicdermao, e*c. challerging the 
adop* 03 nade* which the de'eadant claims to be in i^-o^ on, is 
goTC’Ocd bv this \rticle and not \rticle IIS The rea«oa is tbat 
Art cle 115 oalv appl es to sai*s fo- declaration pore and simple and 
cot to salts for possess on m which the Co-rt bis me dea*allj to 
de*enmne the validity of an adoption * 

It has been held that btrt does are not ’'imtnoveahle proj'crty ’ 
within this Article ’ 

8. Starting point of limitation ~Tbe starting point of Itmu 
t&tioa ender this \rticIo is the date when the estate fall» into 
possession.* Thus, where a rctsamdennao or rcTcr«iODer entitled to 
property on the termication of a life estate sues for pos»e-s»iOD of the 
propert} , tbe starting point of limitation u tbe date of the death of 
tbe life tenant, that being the date when the plaintifT s estate falls 

Note 6 


leaiociog i$ not clear )J 

Note 7 


Note 8 

1 (1921) A I K 1921 Cal C37 (G9<3) 05IndCas8C6 Sem/arj £>/ S<Jf« v ll<i«r 
Alt Khan 

(1912) C5 lod Cas 62G (82S) (Cal) PromolAs iifafA Ray v Diiidrndni Chou 
dhuTant 


ArUcle 140 
Notes 
6-S 




1914 SUIT FOR possession BY REMAINDERMAN, ETC 


Urtiole 140 
Kotes 
8—9 


into possession * "Whero sacc^ive life interests have been created, 
the remamdetman or reversioner will be in time if he institutes the 
suit for possession within twelve yoais of the death of the last life 
tenant "Where a landlord sues a third party who has dispossessed 
hi3 tenant, for possession, limitation for the suit will commence to 
run under this Article from the date when the tenancy expired ’ 
Under Hindu law, the right of a devisee under a will accrues 
immediately on the death of the testator and so limitation for a suit 
by such devisee for possession of immovable property devised to bun 
wiU begin to run from the death of the testator * 

As the starting point of limitation under this Article is the data 
when the plaintiff's estate falls into possession, the question as to 
when the defendant’s possession became adverse to the plaintiff is 
nob relevant under this Article * 


9. Burden of proof, — The burden of proving that the suit 
has been brought within twelve years from the date on which the 
estate fell into possession is on the plaintiff ' Hence, where the 
plaintiff claims as a remainderman or reversioner entitled to posses 
sion on the termination of a life estate, the burden of proving 
that the life tenant died within twelve years of the suit is on the 
plaintiff * ‘ 

Where a plaintiff sties for possession as a remamderman or rever 
sioner entitled to iiossession on the termination of a limited ests a 
and the suit is brought within twelve yean of the termination ® 
the limited estate, the burden is on the defendant to prove “ 
limitation began to run when the last full owner was in possessw 
so as to avoid the operation of this Articl e^ 

fl883) 9 Cal 034 {937) 13 Cal L R 372 (P B}, Sreenath Kw v Proju«M 
Kumar Ghost , . 

2 (1935) AIR 1935 Cal 702 (703) 159 Ind Cas llOl, Bamenira Natn 
Jnnendra Prasanna 

(1891) 14 Jilad 495 (497, 498) K««j/ Xjson v Uayan _ ^ 

2a (1935) AIR 1955 Cal 703 (703) 159 lad Cas 1101, Bsmtndra liatn ? 


Janendra PrasanTta ^ ^ 

3 (1808) 8 Suth W R 135 (136) Huronolfc Boy v Tndoo Bkoosun JJeo^i 
(1882) 9 Cal 307 (370) 12Cali:jR19 Kmhna e7o6»«d v ^ cVwIPC) 

4 (1887) 14 Cal 801 (007) IdlndAppieS 11 Ind Jur 397 6 har 

ATylaport AtyasamyTyapoori iludaUar'r Yeo Kay , , (Xbe 

(1890) 17 Cal 272 (276) Krvhw Rmkur Roy v tho PW 


5 (1916) AIR 1916 Bom 300 (301) 40 Bom 239 S3 lad Cas iJ* 
Jwnnraay Bnmcfcondni Noro^aa 

1 (1910) AIR 1916 Bom 300 (30« °40 lord 239 33 lod Cas 491 


jaynironl 


Jtianraoy Jtamehandra Narayan rulSinU^ 

2 (192'’) AIR 1922 Lah 124 (125) 6G Ind Cas 1 ’ 

3 (1935) AIR 1935 Cal 702 (701) 159 Ind Cas HOl Bet itndra 


Jnatitndrn Prasanrta 



THE INDIAN LIMITATION ACT. IX OF 1908 
VOLUME II 
THE FIRST SCHEDULE 


ARTICLES 1 TO 140 
WITH SYNOPSES IN PARALLEL COLUMNS 


AniiciiES 


Part I — Tiiirtv Da\s 


1. To contest an award of tlie Board of 
Revenue under the \\asto Lands (Claims) 
Act 16G3 — Thirtj da>-s — When notice 
of the award is dclnercd to the idaintiff 


1 Scope of the Article p 91? 


Part II — Ninett Bats 


2 For conii»cnsation for doing or for 
omitting to do an act alleged to bo in 
jiursuaneo of anj enactment in force for 
the time being in British India — Ninctj 
dajs — When the act or omission takes 
place 


1 Scope of the Article p 917 
9 A%roncfat nets or otmsslona under contracts 
p 950 

3 f^scs falling within this and another Article 

p 951 

4 Doing or omitting to do p 951 

5 Alleged to bo p 951 
C Compensation p 953 

7 Enactment in force p 953 

6 Starting point p 953 


Part HI —Sis Momiis 


3> Under the Specific Belief Act 1877, 
Section 9 to recover possession of immovo 
able property Six months — > When the 
dia^iossession occurs 


C Bolt oD title— Faitoro to prove title — Decree 
if can be given under Section 9 of the Specific 
Relief Act p SCO 

7 Defendant maintained in possession under 
Section 145 Criminal Procedarc Code— Plain 
tiQ if can sue under Section 9 Specific ^lief 
Act p 9G1 


4. Bepealed by Section 3 of the Repeal 
mg and Amending Act XX of 1937 

Part IV — 

S Under the summary procedure re 
ferred to in section 128 (2) (t) of the Code 
of Civil Procedure 1908 whore the proti 
Sion of such summary iirocedure does not 
exclude the ordinary jrocedure in such 
suits and under Order X\ WII of the said 
Code — One year — When tbo debt or 
liquidated demand becomes payable or 
when the proi erty becomes recoverable 


One Year 

1 Legislative changes p 9G2 

2 Lim tation foe summary suits p 902 



1916 


ABTICIiES 


Synopses 


S, Upon a Sbafcute, Act, Regolation or 
Bye law, for a penalty orforfeitare — One 
year — When the penalty or Jorfeitore I3 
incurred 


7 . Bor the wages of a household ger. 
vant, artisan or labourer not provided for 
by this schedule, article 4 — One year — 
When the wages accrue due 


8. For the price of food or drink sold by 
the beeper of a hotel, tavern or lodging 
bouse — One year — "When the food or 
drmk is delivered 


1 Scnpe of the Article p 963 

2 Suit must bo /or a penalty or forfeiwre p 951 

3 Bye law p 964 

4 Special remedy provided lot ia other Acts - 

■ESecfc p 964 

5 fipecjtl or local law p 965 

6 Suit by Government p 965 


1 Scope of the Article p 966 

2 Wages ' p 9G6 

3 ‘HousehoU asmnli'’ p 967 

4 “Labourer ' p 969 

5 Attma p 970 

6 Starting point of limitation p 971 


1 ‘Hotel tavern or l:>3siog house ’ p 971 


8. For the price of lodging — One year 
— "When the pnce becomes payable 


2 


Lodging p 972 
Staiticg point P 


973 


lO. To enJorce a right of pre emptioo, 
whether the right is founded on law, or 
general usage, or on special contract — 
One year — When the purchaser tabes, 
under the sale sought to be impeached, 
physical possession of the whole of the 
property sold or, nbere the eabjecl of the 
sale does not admit of physical possession, 
when the instrument of sale is registered 


1 Scope of the Article p 974 ^.g 

2 Hatute of the right of pre emptien p 


' Wbva property admits « ^ 

physical yossessioa P 9«'l tebsn o»d«' 

J The possession must have been 
the sale p. 9S5 

) Sale p 986 . , lii e 1)3® 

) Of the whole of the property sola P 
I Is registered p 
} Burden of proof P , _ ggo 

! vSSthe P?ea of IraiwUon p ggj 


11, By a person, against whom any of 
the following orders has been made to 
establish the right which ho elaims to the 
property comprised in the older 

fl) Order under the Code of Civil Proce 
dure, 1908, on a claim preferred to, or an 
objection made to the attachment of, pro. 
perty attached m execution of a decree , 
(2) Order under section 28 of the Presi 
denc} Small Cau^e Courts Act, 1882 — One 
year — The date of the order 


g sJafive chaoges p 976 

ope of the Article p ^ of 

tide does not apply ,jaN o/ ^ ’ 

'won ansins subseaucut to 

c , heoefit ef 
lira party cannot claim be 

998 ,, .he ^ ^ 

33 preaecessor in 

dor against minor f 



AnxicLrs 


S^^o^sEs 


1917 


S Bolt mnat be to caUbliah tho right which tbo 
pUintIf! claim* p 1003 
** r , ‘ ’ I • * > ■ 


1 1 A. C) & person against whom an 
order has been made under the Code of 
Cml Procedure 1003, upon an application 
hj tho holder of a decree for tho possession 
of immoveable property or bj tho pur 
chaser of such propert> sold in execution 
of a decree, complaining of resistance or 
obstruction to tho delncr> of possession 
thereof, or upon an application h> an> 
person dispossessed of such property m tho 
delivery of possession thereof to the decree 
holder or purchaser, to establish tho right 
■which he claims to tho present ixjssession 
of the property comprised m tho order — 
One year — The date of tho order 


13 To set aside any of tho following I 
•sales — I 

(a) sale in execution of a decree of a 
Civil Court , 

ih) sale m pursuance of a decree or oi^er 
of a Collector or other officer of revenue 

('resale for arrears of GoTornment 
reienue or for any demand recoverable as 
such arrears, 

(d) sale of a patm talug sold for current 
arrears of rent 

Explanation — In this article patni 
includes any intermediate tenure saleable 
for current arrears of rent 


, ML 

13 Order dl«iniw{ng n claim or objection on 
ground of delvf p 1003 

11 Order altoving withdrawal of claim or obicc 
tion p 1000 

IS Consent order In claim |«titions p 1009 

1C Order in claim proceedings directing sale after 
ootlt)inR claim p 1010 

17 Order rejecting a claim (or want of jurisdic 
tion p 1010 


1 liCglalatire changes p IDIC 

2 Scope of the Article p 1019 

S Article docs not appt^ to cases failing under 
Section 47 of the Cml Procedure Coda pace 
1019 

4 Article applies only to pUlntills against whom 
order ha* been passed p 1020 

5 Suit must be against a person in whoso favour 
tbo order is mado p 1020 

C Court dectiDiDg to pass an order — Article 
doc* not opply p 1021 

7 Order without jurisdiction — Article docs net 
apply p 1021 

6 Oraer not under Order 21 Rules 99, 09 or 101 
of the Civil Procedure Code — Article does 


11 SUrtiog point p 1020 


p 10J4 

5 ^le la execution of a decree of a Civil Court 
p 1031 

6 LSect of setting aside of or reversal or modifi 
cation of decree after sale p 1037 

7 Sale in pursuance of a decree or order of Col 
lector or other officer of revenue — Clause (b) 
p 1038 

Q * Sals (or arrears of Government revenue or 
for any demand recoverable as such arrears ’ 
— Clause (c| p 1039 

9 Bale of patm for arrears of rent — Clause (d) 
p 1011 

10 Time from which period of limitation com 
mcoces p 1012 



1918 


Articles 


Synopses 


— One jear — 

When the sale is confirmed or would 
otherwise have become final and conclusive 
had no such suit been brought 

13. To alter or set aside a decision or 
order of a Civil Court in any iiroceeding 
other than a suit — One year — The date 
of the final decision or order m the case by 
a Court competent to determine it finally 

1 4. To set aside any act or order of an I 
officer of Government in his official capa- ' 
city not herein otherwise expressly pro 
vided for — One year — The date of the 
act or order 

15. Against Government to set aside 
any attachment, lease or transfer of 
immoveable property by the revenue 
authorities for arrears of Government 
revenue — One year — When the attach 
meat, lease or transfer la made 

16. Against Government to recover 
money paid under protest in satisfaction of 
a claim made by the revenue authorities 
on account of arrears of revenue or on 
account of demands recoverable as such 
arrears — One year — When the payment 
IS made 

IV. Against Government for compen 
sation for land acquired for public purposes 
— One year — The date of determining 
the amount of the compensation 

18. Like suit for compensation when I 
the acquisition is not completed — One 
year — The date of the refusal to complete 

19. For compensation for false impri 
sonment — One year — When the 
imprisonment ends 

20. By executors administrators or 
representatives under the Legal Bepresen 
tatives Suits Act, 1855 — One year — 
The date of tho death of the person 
wronged 


1045 


1 Legislative changes p 1018 

2 To set aside any act or order p lolo 


1 Scope of the Article p 1059 


1 Legislative changes p 1001 
S Scope of the Article p 1081 
2a Mooey recoverable as arrears 
1061 

3 Money paid under 

4 Starting point p 1002 

5 Article 16 and Section 69 
Berovery Act p 1062 


of reveaas pS* 

p 1061 

Madras 


1 8ait for compensation for land acquired 

1064 


I Smt lor compensation when the acqai 

oot coarpJeted p 1065 


ftlse Imprisonment P ^ 
inninusoquo p 


1 Scope of the Article p 



AnxicLi:*? 


S\Norsrs 


1919 


21> B> c\oculor« or 

rcpro«entalucs under the Indian Fatal 
Occidents Act 1855 — One jear — The 
date of the death of the person killed 

22. For compensation for an> other 
injurj to the i>orson — One > ear — When 
the jnjurj is committed 


23. For compensation for a malicious 
prosecution — Ono >cic — When the 
plaintiff IS acquitted or the prosecution is 
otherwise terminated 


24. For compensation for libel — One 
5 car — "When the libel is published 

25 For compensation for slander — 
One >car — W’hen the words are 8|>okCD, 
ot, it th,« words are not actionahlo in them 
selves, when the siiccial damage complained 
of resets 

26. For compensation for loss of service 
occasioned by the seduction of the plaintiff s 
servant or daughter — One > ear — When 
the loss occurs 

27. For compensation for inducing a 
person to break a contract avith the plain 
tiff — One jear — The date of the breach 

28. For compensation for an illegal 
irregular or excessive distress — One year 
— The date of the distress 

29. For compensation for wrongful 
seizure of moveable property under legal 
process — One j ear — ■ The date of tbo 
seizure 


30. Against a carrier for compensation 
for losing or injuring goods — One jear — 
When the loss or injury occurs 


I Fatal Accileoli Act 13 of 15^5 p lO'O 


1 Appliesbilily of the Articl to proceedings 

untet the ISotkmens Cornpcnsalion Act, 
19J3 p 1071 

2 Any other injury p 1072 

3 IVfaeo the lojurj it committed p 1072 


□dcr 


1 Suit for comp Qution for libel p 1076 


1 Suit for comp oution for ibodcr p 1079’ 


1 SedDctioD p 1081 


1 lodnciBg trea b of contract p 1082 


1 Scope of the Article p 1033 

2 Comp asatioD p 1031 

3 Terminus a quo p 1035 


1 Scop' of the Article p 1035 

2 Wrongful seizure p 1036 

3 SelzQte p 1038 

i Under a legal process p 1089 

5 llo^eablc property p 1059 

6 Gompensatton p 1090 

7 The claim for compsusatiou must be with 

tefeteuce to the wrongful seizure p 1091 

8 Starting point ollimitatioc p 1092 

1 Scope of the Article p 1095 

2 Carrier p 1095 



1920 


ARTlCIiES 


Synopses 


7 StartiDg point of limitation and onus of proof 
p 1098 


3 1 . Against a earner (at compensation 
for non delivery of, or delay in ddivenng, 
goods — One year — 'Whon the goods ought 
to be delivered 


1 Z^egislatm changes p 1100 

2 Scope of the Article p 1101 

3 Carrier p 1101 

4 Suit by whom may be brought p 1101 

5 Suit against whom may be brought p HOI 

6 Notice of efaiin to railway admiDistratwD 

p 1101 

7 Non delivery of goods p 1101 

8 Conversion by carrier — Suit for diiiiajei 

9 ^knowledgment of non delivery p 
10 Starting point of limitation p 1101 


32. Against one who, having a right to 
nso property for specific purposes, perverts 
ifc to other purposes — Two years — When 
the perversion first becomes known to the 
person injured thereby 


Pam V — Two Years 


1 Scope of Article p HOG 

2 Right to use property for speciSc 

p 1107 „„ 

3 Co sharers or joint proprfetors p 

4 Perversion p 1109 

5 Starting point of limitation p liw 

6 Starting ^int of Jimitation-Barden of pwot 

7 Limitation and eguitaWe reM p HIO 


33. Under the Legal Representatives’ 
‘Suits Act, 1855, against an executor— Two 
•years — When the wrong complained of is 
done 

34. Under the same Act against an 
adnnnistrator — Two years — When the 
wrong complained of is done 

35. Under the same Act against any 
other representative — Two years — When 
the wrong complained of is done 


1 Scope of Articles S3 Si and S5 p HU 


36. For compensation for any malfea 
«ance misfeasance or non feasance indepen 
dent of contract and not heroin specially 
provided for — Two jears — When the 
malfeasance, misfeasance or non feasance 
•takes place 


1 Scopo p 1113 , . _ ijiG 

2 respondent of contract P 

9 •ForeompeDsaticm P jjjg 

4 Commencement of ^ 

5 Continuing ivroDgs p 3« 

0 Miafcasanco applications on et 

of tho Indian Companies Act P iS 

T lUustrations of '^wngs with 
of Article 36 p 

3 Suit against trustee p il'«- 


Part VI — TiiBEC Years 


37. For compensation for obstructing 
a way or a watercourse — Three jears — 
The date of tho obstruction 


1 Legislative changes p 

2 Scope of the Article P 

3 Starting point p IH* 


1123 

1121 


38. For compensation for diverting a 
watercourse — Three years — Tho date of 
1 the diversion 


1 Legislative changes 

2 Scopo p 1125 

3 Starting point P 


P 

1125 


1125 



Auticlfs 


Srsorsrs 


1921 


39. For coiiii>en'*ation {or Irespa'w ujion 
immoveable projwrtj — Three jcara — 
The date of the lre«i»a«!v 


40. For compensation (or infringing 
copjTight or any other cxclusn o i nvilogo 
— Three years — The date of the infringe 
ment 

41. To restrain waste — Three >ears — 
TS hen the waste begins 

42. For compensation for in]ur> caused 
by an injunction wrongfully obtained — 
Three years— When the lojunctioo ceases 


43. Under the Indian Succession Act. 
1925, section 360 or section 361 to compel 
a refund by a person to whom an executor 
or administrator has paid a legacj or distri 
buted assets — Three years —The date of 
the payment or distribution 

44. B) a ward who has attained majo 
xitj, to Bet aside a transfer of property by 
hi3 guardian — Three years — When the 
ward attains majorit) 


45. To contest an award under any of 
the following Eegulations of the Bengal 
Code — 

The Bengal Land revenue Settlement 
Begulation, 1822 

The Bengal Land revenue Settlement 
Begulation, 1825 


1 Lcg{«IaliTc changi'i p 113r 

2 8eopo of the Article p 112r 
8 CompenMlfon p II2C 

4 Tre«p:»M to immoTablo property p 112" 

5 Ttespais t«Dcatb the surface of land | 1127 
C Ttespttss by placing things on hnd p 1127 

Trespass by cutting and cvrrying awiy crops 
p li9d 

8 Ttvspass and re-entry upon land by owner 
p 1129 

8 Trespass a continuing wrong p 1130 

10 Immorable property p 1130 

11 Starting point of limitation p 1131 


1 ‘Compensation p 1131 

2 Copyright p 1182 

8 f iclusiro prirtlcgo p 1132 
4 Infringement p 1133 
8 Starting point p 1133 


1 Bco{« p 1134 

2 \\aste p 1131 

8 Btarting point p 113S 

1 Iniosctlon p 1130 

2 Suit for wroDgfullr ohULalng {njODctioa Is 
what cases maistamable p 1186 

8 * Wrongfully obtained p 1133 
4 StailiDg point of limitation p 1189 


1 Legislative changes p 1140 

2 Scope p 1140 


1 Legislative changes p 1141 
3 Scope of Article p 1141 

3 What transfers by guardian are binding on 


e of 

8 Carden of proof as to age p 1155 

9 Several wards — Transfer of their joint property 
—Suit to set aside transfer — Limitation 
applicable p 1155 


1 Scope of the Article p 1156 
3 An award or order in the case p 1157 
3 Starting point of limitation p 1159 


Lim 12 



1922 


Articles 


StkopseS 


The Bengal Land revenue (Settlement 
and Deputy Collectors) Regulation, 1833 
— Three years — 

The date of the final award or order m 
the case 

46. By a party bound by such award 
to recover any property comprised therein 
— ^Three years — The date of the final 
award or order m the case 

47. By any person bound by an order 
respecting the possession of immoveable ' 
property made under the Code of Criminal 
Procedure, 1898, or the Mamlatdara* Courts 
Act, 1906, or by any one claiming under 
such person to recover the property com 
prised in such order — Three years — The 
date of the final order m the case 


•1 R. T' - « I'l l-Vfl 


for wrongfully taking or detaining the 
same — Three >ears — When the person 
having the right to the possession of the 
property first learns in whoso possession 
it is 


48 A. To recover moveable property 
conveyed or bequeathed in trust, deposited 


1 Legislative changes p 1159 

2 Scope of the Article p 1160 


1 Legislative changes p 1162 

2 Scope of the Article p 1163 

3 Person bound by an order p 116^ , 

Sa Defendant not party to proceedings in wnica 

order tras passed p. 1166 

4 ‘Or by any one claiming under such pcrsoc 

4a Order respecting trust property aga nst trustee 
—Succeeding trustee if bound P D®' ,, 

5 ‘ Order respecting the possession ofimmoHwe 

6 Srilt passed under the ilsJnlatdirs 

Act respecUDg the possession of propeMy 
p 1170 

7 To recover the property p 

8 Article 47 and limitation prescribed unfler 

local or special law p 1172 jn 

9 Pinal order, the starting point of liOJWHs 

P IDS 

10 Article 47 and S ection S3 p 3D1 

1 Legislative changes p IDS 

2 Scope of the Article p ,, 

3 Specific moveable property p ii' 

4 Specific moveable pcoi rty lost P 

4a Sait to recover Specific moveable ptop»ti7 
P 1180 

5 Acquired by theft p Dow 

C Acquired by conversion P .tg jaw« 

7 ^yroDgfully taking or detaining tM 

J» D80 

8 Conversion by a earner P -i^ 

9 StertiDr point of limitation P 

10 Having the right to possession P 

11 In whose posse ssion it is P 

1 Legislative changes p 1180 

2 Scope of the Article P H'*' 

8 * Bought p 1187 


48 B. To sot aside sale of moveable 
property comprised in a Hindu Mubam 
madan or Buddhist religious or ohantablo 
endowment made by a manager thereof for 
a valuable consideration — Three years 
>— When the sale becomes known to the 
plaintiff 



ARTICtrs 


Synopses 


1923 


49. For otlier pjx>:ific movciblo pro 
pcrtj, or for coinpen^ntion for ^vrongfully 
laimg or injuring or wrongtullj detaining 
the Rinio — Three jcar* — When the 
property is wrongftiUj taken or injured, 
or irhcn the detainers i>osscssion bc^mes 
unlawful 


50. For the hiro of animals, rehtcles, 
boats or houseliold furniture — Tlirco 
years — When the hirO becomes payable 

51 . For the balance of mono} advanced 
in payment of goods to bo delivered — 
Three years — When the goods ought to 
bo delivered 

52. For Ibe pneo gocxla sold und 
delivered, where no fixed period of credit 
19 agreed upon .—Three years —The date 
of the delivery of the goods 


53. For the price of goods sold and 
delivered to be paid for after the cvpiry of 
a fixed period of credit — Three years — 
When the period of credit expires 

54. For the price of goods sold and deli> 
vered to be paid for by a bill of exchange, 
no such bill being given — Three years — 
When the period of the proposed bill 
elapses 

55. For the price of trees or growing 
crops sold by the plaintiff to the defendant 
where no fixed period of credit is agreed 
upon Three years . — The date of the 
sale 

56. For the price of work done by the 

plaintiff for the defendant at his request, 
where no time has been fixed for payment : 
Three years When the work is done 


1 LvghhtWo changes p 1189 


property . 


p 1193 

11 Sucocssiro conrersions by moro than one pcr> 
son p 1191 


1 Scope of tho Article p 1195 


1 Scope of tho Article p 1195 

2 Money *' p 119C 
8 •• Goods ’• p HOC 

4 Starting point p 119C 


1 Lcgulatire changes p UQ7 

3 Scope of tho Article p 1198 
8 “rrioo” p 1193 

4 “Goods” p 1193 

5 “ Delivered ■’ p 1199 

C CombisatioD of claims p 1199 
7 Cantonments Act, Section 273 p 1200 

6 Starting point p 1200 


1 “Fixed pniod of credit" p 1203 


1 Scope of the Article p 1203 


1. Scopo of the Article p 1201 


1. Sait must be for price of work done p 1205 
2 ‘ For the defendant at his request” p 1206 
8 “Where no time has been fixed for pavinent” : 
p 120C 

4 Starting point olUnvilaUcn p 1107 



1924 


Articles 


Synopses 


57. For money payable for money lent 
Three years — When the loan is made 


1 Scope of the Article p 1207 

2 Suit must be based on the loan p 1203 

3 Loan and deposit — Distinction betvfeen 
P 1208 

4 Loan on pledge or mortgage p 1208 
6 “ Pa}^blQ " p 1209 

6 ‘ Money " p 1209 

7 Suit on money dealings p 1209 


58. Like suit ^rhen the lender has 1 Scope of the Article p 1211 
given a cheque for the money — Three 

years — When the cheque is paid 

59. For money lent under an agreement I 1 Leg« latire changes p 1211 
that it shall be payable on demand — 

Three years — When the loan is made 


80 For money deposited under an 
agreement that it shall be payable on 
demand, including money of a customer in 
the hands of his banker so payable — 
Three years — When the demand is made 


P 1221 


IS 

epcsit 


2 


6 1 . For money payable to the plamtiCt 
for money paid for the defendant — Three 
years — When the money is paid 


1 -begislatire^chan^s p 1^5 


122S 

to»py 


j, for tbs 

rhe paymrat must have weu - 
defendant p 1228 x_A * 

H and B both Uable to X— A 
liability P 1230 navjDg o® ctaf£® 

A. interested ^ 


A paying oO 0 P owner in 

13 Soil by an ' ,1)5 

16 Defendant P ©n pror^f*^ ^ 

17 Claim for money ch^ on p 

18 Btartlng point p ISJO 

19 Onus of proof p 



Articles 


S\NOI SES 


1925 


62 For tnOQe> payablo bj the defcn 
d&Qt to tbo plaintiff for monop rccciTod 
bp tho dofondant for tbo plaintiff a uso 
— Tbreo scars — When the monoj is 
received 


1 I^^UUtlve ch'kof^cs p 1333 
3 Scopo of tho Article p 1310 

3 Suit muit Ic for money p 13(1 

4 Article not applicable to cnit (or secoants 

p 1344 

6 Article not appl cable to luit (or damages 


p li4J 

9 Co-sbareri— Suit by one agalott another who 
hat receirod the former i tharc of money due 
p 1349 

10 Suit agaitttt agent for money had and reccired 

p 1331 

11 Suit Bgkintt legal Kpresectatlre of deceased 
agent p 1353 


19 6qU by anctloD purchaser for refund of pur 

chase money on its being found that the 
jndgmenWdebtor had no saleable interest in 
the property n 1357 

20 Sale of ^tni taluk for arrears of rent set aside 

— Buit by auction purthaser tor refund of 
parebaso money p 1257 

21 Suit for surplus salo proceeds on rerenue Bale 
p 1258 

22 Suit for componsation money paid la land 
acquisitioo proceediogs p 1258 

23 Suit to reeoTer tax etc iUegaUy coUected 

p^:259 ^ 


— - - a j pa u u 

defendant under Section 73 of the Ciril 
Procedure Code p 1260 
Cl • - - iiisa 

ings for 


oi uiuer I tuBiraiive cases p lJt>i 
32 Starting point of Iimltat on p 1263 


63 . For money payable for interest 
upon money due from the defendant to the 
plaintiff — Three years — When the 
interest becomes dne 


4 Bait for interest charged on immovable pro- 
perty p 1268 

6 When the interest becomes dne p 1363 



1926 


Articles 


Synopses 


G4 For mooo5 payable to the plaintiff 
foi money found to bo due from tho defen 
dant to the plaintiff on accounts stated 
between them — Three years — "When 
tho accounts are stated in writing signed 
by the defendant or hia agent duly autho 
rized in this behalf, unless where the debt 
13 by a simultaneous agreement jn writing 
signed as aforesaid made payable at a 
future time, and then when that time 
arrives 


65 For compensation for breach of a 
promise to do anything at a speci6ed time 
or upon the happening of a speciBed con 
tingency . — Three years — When tho 
time specified arrives or the contingency 
happens 

66 On a single bond, where a day is 
specified for payment — Three years — 
The day so specified 


67« On a single bond where no such 
day is specified — Three years — Tbe 
date of executing the bond 


68 On a bond subject to a condition — 
Three years — When the condition is 
broken 


Of' 


due 

70 On a bill of exchange payable at 
eight, or after sight but not at a fixed 
time — Three years — When the bill 
13 presented 

7 1 • On a bill of exchange accepted 
payable at a particular place — Three 
^ears — "^Shon tho bill is presented at 
that place 




p L> 

5 Accounts must be in terms of money p N J 

6 Statement of account does not eitspa-i 

acipal sdJ 
f lumistes 


1 Applicability of the Article p 12 9 

2 Contracts peifomiable on demand p i*® 

3 Registered contracts p 12S3 . 

4 Contracts of indemnity and guarantee p 


1 Legislative changes p 1283 
1286 

4 Registered bonds p 1287 , 

6 Suit against legal represeatafires cl 
tant p 1288 

1 On a single bond p 1288 ..gj 

2 ‘ Where no such day is swcidea P 

3 Registered bonds p 1283 

4 Security bonds p 

6 Starting point p I"*® 

1 ' Bond subject to a condition i ® 

2 Suit b%s3lgne0 of administration 

1292 

3 Starting point p 12^2 

1 Scope of the Article p 12W 

2 Starting point p 1294 jjgs 

3 Payable^ at a fixed time after da P 


II of exchange payaWe at sight P 


1 Scope of Article p 1299 



\nTiCLrs 


SYSOrSES 


1927 


72. On a bill of exchange or iiromi<i<OT> 
note piiTiblo at a fixed time after sight or 
after demand — Three years — When 
the fixed time expires 

73. On a bill of exchange or promissory 
note paj-ablo on demand and not aecom 
pamed by any writing restraining or post, 
poning the right to sue — Three jears — 
The date of the bill or note 

74. On a promissory note or liond pa> 

able by instalments — Throe jears — Tho 
expiration of tho first terra of jiajmcnt as 
to tho part then paj able , and for tho other 
parts, tho expiration of the respective terms 
of payment 

75. On a promissory note or bond paj 
able by instalments which provides that, 
if default bo made m payment of one or 
more instalments, tho whole shall bo due 
— Three years — When the default is 
made, unless where the pajee or obligee 
waives the benefit of the provision, and 
then when fresh default is made in res|)ect 
of which there is no such waiver 


76. On a promissory note given by the 
maker to a third person to be delivered to 
the payee after a certain event should 
happen — Three years — The date of the 
delivery to tho payee 


1 Scope of the Articio p 1297 


1 liCgiOitive ehingcs p 129“ 

2 On ft till of cxchftDgc or promi««ory note 
p 1295 

3 * Paritle on demand meaning of p 1299 

4 *\\nt«ng rcftraioiog or postponing the right 
(o sue p 1301 

5 Computation of lime p 1302 

1 liCgisJatiTc changes p 1302 
3 Scope p 1303 
3 negistcr^ txmda p 1305 


1 liOgislative bUtorj p 1307 

2 Scope of Article p 1303 

3 The suit must be on a promissor} note or 
bond p ISOS 

4 Such bond or note must be paj able by instal 
mcots p 1309 

5 Bond or note must provide for a default 
p 1310 


option 

tvholo 


13 I art pijment of instalment or payment gene 

rally towards account is not waiver p 1320 

14 Starting point in respect of surety for instal 

ment bond p 1321 

15 Question of waiver if one of fact p 1331 
W Oifas olyiwl p Ibl*! 

17 Pleadings and waiver p 1322 

18 WaiTer of one default does not bar suit os 


p 1324 

22 1 unjab Loans Limitation Act 1904 and this 

Article p 1321 

23 Section 20 and this Article p 1324 
1 Scopo p 1325 



1928 


Aetioles 


Synopses 


77. On a dishonoured foreign bill, 
where protest has been made and notice 
given — Three years — When the notice 
IS given 

78 . By the payee against the drawer 
of a bill of exchange, whioh has been 
dishonoured by non acceptance — Three 
years — The date of the refusal to accept 

79 . By the acceptor of an accommoda- 
tion bill against the drawer —Three years 
_ When the acceptor pays the amount 
of the bill 

80 . Suit on a bill of exchange, promis 
sory note or bond not herein expressly pro- 
vided for — Three years — When the 
bill, note or bond becomes payable. 

81 . By a surety against the principal 
debtor —Three years —When the surety 
pays the creditor 


82. By a surety against a co surety — 
Three years — When the surety pays 
anything in excess of his own share 


83 . Upon any other contract to indero- 

nify Three years — When the plaintiff 

13 actually damnified 


1 Foreign bill p 1325 

2 * Where protest has been made and 

given” p 1325 


1 Scope of the Article p 1326 

2 Starting point p ^326 

S Suit on accounts p 1327 


1 ‘‘Accommodation bill P 

2 Applicability of the Article p 

S Commencement of limitation p 


1 Scope of the Article | 1329 

2 Starting point p 1331 


1 Bcop. ol th« Atllds P. He pneoP' 

t Bmt must be by . entety .seu>» 
aebtor p JSS3 bje puJ 

5 Atliele .pplies »”'? . 

cieaitoi p 

1 Oteailot’e "Sbt KS ' 
-K.8ktsol!»iely P 

1. E.5ht cl coctribiitoc beWeen 
ment . 1340 

1 Scope of ft. A*=>» r W ioS'"”*' 

9 Section does not app*/ ..j .« 

3 Suit to enforce obhgeticn ^ j,,, 

« 

6 Bmtto*enfotcelnae»intyet»»S 

8 Suit by assignor g j^r 

9 Boit^ by "^ntety ,347 

money paid ^msuiircty P 

10 Suit by creditor 8g D6 y,„ lor 

n Suits between joint P 

tion p 13^J .3,7 . - iSO 

12 Starting ,*i,J icfore ' 

13 Eemedyof plain*' , cnn 

M Claim to indemnity. 

P 1350 p 1350 

15 Covenant in an ^ 



Articlts 


S\soi ^rs 


1929 


84. Cj an attornoj or %nkil for Im 
■costa of a suit or a particular busmens, there 
■being no exj rcss agreement as to the time 
xrhen such costs are to bo paij — Tliree 
years — The date of the termination of 
the suit or business, or (wbero tbo attorno) 
or \-akil propcrlj discontinues tbo suit or 
business) the date of such discontinuance 

85 For tbo balance duo on a mutual, I 
open and current account, ^hcro there 
have been reciprocal demands between the 
parties — Three jeara — The close of the 
•jear m which the last item admitted or 
proved is entered in the account such jear 
to be computed as in the account 


86. On a policy of insurance when tbo 
sum assured is payable immediately after 
proof of the death or loss has been given 
to or received by the insurers — Three 
years — The date of the death of the 
deceased 

87. By the assured to recover premia 
paid under a policy voidable at the election 
of the insurers — Three years — When 
the insurers elect to avoid tbo policy 

88. Against a factor for an account — 
Three years • — When the account is dor i 
ing the continuance of the agency demand 
ed and refused or where no such demand 
43 made, when the agency terminates 

80. By a principal against his agent for 
moveable property recened by the latter 
and not accounted for — Three years — 
When the account-is, during the continu 
ance of the agency, demanded and refused 
or, where no such demand is made when 
the agency terminates 


5 Co<tt p 1353 

C lien for costi can bo pleaded in dcfcnco 
p 1351 

7 SUrtiog point p 1351 


1 L^iflatire changes p 1S5G 

2 Scope of the Article p 1357 

3 Mutual account and reciprocal demands 
P 135S 

4 Advances of loan and repayroents p 1SC4 

5 Advances of loan and agency p 1SC5 


15 Each party need cot keep eco account 
p 1370 

1C Cetween the parties p 1371 

17 Period of limitation p 1371 

18 Last item admitted or proved p 1871 


1 Factor p 1374 

2 Starting point p 1374 


1 Legislative changes p 1370 

2 Scope of the Article p 1370 


S Suit betrveen members of a quondam joint 
Hindu family p 13S1 
9 Suit against a del credere agent p 1384 

Lim 122 



1930 


AETlGIiES 


Synopses 


80. Other suits by iiriocipals agaiDSt 
agents for neglect or mjscoaduct — Tbreo 
year? — ' '^hen the neglect or mi<«;onducb 
becomes kno^n to the plaiotiff 


81< To cancel or set aside an lostru. 
jBent not otherwise pioMded for Three 
} ears When the facts entitliog the plain, 
tiff to have the instrumeut cancelled or set 
aside become known to lum 


10 Soit against the reprcseuUtivo ol a dsce^J 

agent p J3S5 

11 Smt by representative of deceased principal . 

p 1387 

22 Starting point — General p 1337 

13 ‘ Itemanded aod refused p 133S 

14 “tVhen the agency terminates' general 

P 1500 . 

15 Temioatjon by revocation of agent s antl> 

__ nls p 1393^ 


20 Burden of proof p W9C . 

21. Duty of an agent to render proper accen 

22 ^iiod for which the agent is liable to render 
account p 1807 


t Sco^ of the Article p • 


deceased agent p ItOI 


iS" 

A^leVa* »a b? bunto Alijao”'*"* ’ 

b. »o«.b 

temple p ldl5 in t&e 

Alienation by wnless propniwr 

b. 

jSi,”uoo by Court «! '%'* “ ‘ 


P ltl8 

f Onus ol pfooi P„ \\jo 

t Starting 



Articles 


STNorsrs 


1931 


S3. To declare the fot^er> of an in^trn | 
ment issued or registered —Three jcar^ 
— When the issue or registration be^mes 
known to the iilaintiff 

93. To declare the forgeri of an in«tni 
ment attempted to bo enforced against the 
jilaintifl — Three j cars — The date of the 
attempt 

94. For propertj which the plaintifT 
has convejed while insane — Three jears 

When the plaintiff is restored to sanity 

and has knov\ ledge of the comejance 

95. To set aside a decree obtained bj 
frand, or for other relief on the ground of 
fraud — Three jears — When the fraud 
becomes known to the partj wronged 


96. For relief on the ground of mis 
take — Three years — When the mistake 
becomes known to the plaintiB 


97. For money paid upon an existing 
consideration which afterwards fails — 
Three years — The date of the failure 


X lygithtiTc ebangf's p 1122 
9 Scop; of the Article p 1422 
S lf«acd p 1423 
4 SUrtlcg point p 1423 


1 Lcgi<htiTe changes p 1124 
9 Scope of the Article p 1421 


I LeghUtire changes p 1427 

9 Scop., of the Article p 1427 

3 Distinction between this Article and Section 

18 p H2S 

4 Cause of action for the snit mast bo fraud 

p 1429 

8 Fraud, meaning of p 1431 

C Setting aside decree for fraud p 1431 
7 Decree against shebaft — Suit Sy successor to 
set aside p 1434 

6 Fraud by Hiodn widow— Suit by reversioner 
p 1434 

6a Transfer in fraud of creditors — Suit to set 
aside p 1494 

9 Fraud id execution ptoceediags p 1434 

10 For other relief on the gronnd of fraud " 
p 1435 

II Snit for refund of money advanced on B trans- 

fer found to be frandnlcnt p 149C 

12 Starting point p 1436 

13 Knovirage of agent is knowledge of prineml 
p 1437 

14 I raud by shebait — Suit by succeeding shebait 
within three years from date of knowledco 
p 1438 

15 Knowledge of frand is a question of fact 

p 1438 

16 Plea of frand p 1438 

17 Barden of proof p 1438 

I 16 Piea of fraud in defence p 1439 
I 19 Suit to set aside ex parte decree foe fraud 
I p 1440 


1 Legislative changes p 1441 

2 Scope of the Article p 1441 

3 • SlaUke " p 1443 

4 lUnstrations of suits falling within this Article 

p 1445 

5 Starting point p 1446 


1 Scope of the Article p 1447 

2 Suit must be for the recovery of mooev 

p 1448 

3 5Ioney must have been paid on an 

consideration p 1451 

4 Consideration must have af 

p 1452 



1932 


Articles 


Synopses 


5 startin'^ pomt p 1453 

6 Honey paid on a void transfer without po<i5J' 
Sion p 1454 

7 Money paid on a void transfer with deliverr of 

possession p liSS 

6 Payment made in consideration of a voidaUe 
transfer, but no possession given p 1457 
9 Payment made in consideration of voidable 
transfer, possession also given p 1459 

10 Soit for mortgage money under Section 63 of 

the Transfer of Property Act, if oneba'edoo 
ft failure of consideration p 14C0 

11 Executory consideration, when can to said to 

fail p 1461 „ , , 

11a Suit on liability under Section 65, Contract 
Act p 1464 , , 

12 Failure of consideration m execution sal 

p 1465 

98. To make good out of the general 
estate of a deceased trustee the loss occa 
stoned by a breach of trust —Three years 
— The date of the trustee’s death, or, if 
the loss has not tbeu resulted, the dato of 
the loss 


1 Scope p 1467 

2 Loss p 1467 

3 ' General estate " p 1463 

4 Starting point of limitation p 


99. For contribution by a party who 
has paid the whole or more than bis share 
of the amount due under a joint decree, or 
by a sbaret in a joint estate who has paid 
the whole or more than his share of the 
amount of revenue due from himself and 
bis CO sharers — Three years — The dale 
of the payment in excess of the plaintifTs 
own share 




Who bas paid ' P 1*72 , « ji73 

Detoat u Court ’'‘■'“t' K>f tl«* 

Payment of revenue ®”j,,res of c»- 

in favour of person pajmg o 

E^';?SJ«.;So.bo.«e.u,ou.tt=rtfa»" 

~ idva 


lOO. By a CO trustee to enforce against 
the estate of a deceased trustee a claim for 
contribution — Three years — "When the 
right to contribution accrues 


1 ScopcoftheArticle P 1*75 

3 Starting point P 


1 0 1 . For a seaman's wages — Three 
years — The end of the voyage during 
which the wages are earned 


1 Seaman p 1476 

2 Rigbttowsges P 

3 Remedies in respect of wages 

4 Starting point p 1477 


p 1477 


102. For wages not otherwise expressly 
provided for bj this schedule — Three 
years — When the wages accrue duo 


I Legislative changes p » | 

I Scope of the Article p 11<“ 

i Suit by arebakas of temples » 

P 1479 .ifn 

J Meaning of 'wages p i*' 

5 Starting point p 
; Bet oB of claim for wages P 


gilast 

1430 



Ahticles 


STOorsns 


1933 


103. a Muhammadan for exigible 
dower (mu'ajjnl) — Three >cars — 
When the dower w demanded and rctuxed 
or (where, during the continuance of the 
mamage, no such demand has been made) 
when the marriage is dissohed bj death or 
diTorcc 


104. Bj a Muhammadan for deferred 

dower (muicajjal) — Three 5 cars — 
When the marriage is dissolved b> death 
or divorce 

105. B) a mortgagor after the mort 
gage has been satisfied, to recover surplus 
coUectiODS received by the mortgagee — 
Three years — Tthen the mortgagor 
re enters on the mortgaged property 

106. For an account and a share of 
the profits of a dissolved partnership — 
Three years — The date of dissolution 


107. By the manager of a joint estate 
of an undivided family for contribution, m 
respect of a payment made by him on 
account of the estate — Three years — 
The date of tbo payment 

108. By a lessor for the value of trees 
cut down by his lessee contrary to the 
terms of the lease — Three years — 
When the trees are cut down 


1 Scope of the Article p 1431 
3 'Exigible p 1492 

3 Swt by the legal rcprc«cntatlTcs of the wife 

p 1493 

4 Sait ngslost the rcprcscntatircs of the bos* 

hand p 1493 

5 Starting point p 1483 

C Demand aod r>.fusal p 1481 

7 Divorce p 1483 

8 Haaband executor of wife p 11S5 

9 Wife placed in poaaession for payment of dower 

— Eflcct p 14SC 

10 Afortgage cxccntcd m eonsidention of dower 
debt p 14SS 

11 Ilegistcrcd contract of dower p 148C 

12 Contract of dower on behalf of or in tavonr of 

a minor p 1480 

1 Scope of the Article p 1437 


1 Legislatire changes p 1492 

2 Scope of the Article p 1402 

3 There most have been a partnership p 1433 

4 Partnership most have been dissolved at the 
date of suit p 1491 

5 The eoit must bo one for accounts and share of 

profits p 1195 

C Mltlement alter dtssolntion p HOC 
7 Suit for share in specific amounts received by 
one partner after dissolution p 1197 

6 Suit between partner and sub-partner p 1493 
9 E 


10 Sait by assignee or successor of partner 
p 1300 

-r- - .3 a tTTTi 


15 Second appeal p 1501 

1 Legislative changes p 1502 

2 Scope of (he Article p 150J 


1 Scope of the Article p 1505 

2 Starting point p 1505 



1934 


Articles 


SlNOPSES 


109. Fot the profits of immoveable pro* 
perty belonging to the plaintiff which have 
been wrongfully received by the defendant 
— Three years — • When the profits are 
received 


no. For arrears of rent — Throe 
years — When the arrears become due 


10 

r3 of 
iinst 
tmry 


otdet 

jfit. 


P 1515 

9 Smt by minor for profits P 1517 

10 Claim fot mesno profits m suits for possession 

11 l^lications for ascettamcientoIme=iieproGM 

12 Implications fot profits in insolreaty 

logs p 1520 

13 “Profits-’ p 1520 

14 “Immoveable property ' p 

15 "Belonging to the pbmtifl P 

16 Starting point of limitation p 

17 Applieation for restitution P 15** 


lit i6t M“ 


1 

6 .1 ..nt ch«g.i ow f" 

, J^rties _I632 ^ 

1533 

■ issce 


11 Btortingpoint p 1531 joi" 

12 Application of Section 19 to 

18 sSi\ ».»"< 

rent p 153G #«nan{ 

14 Nonpajment of tent by 
pats p 1530 


1 1 1. By a vendor of immot cable pro- 
petty for personal pay ment of unpaid pur. 
chaso money — Three y ears — The time 
fixed for completing the sale, or (where the 
fitlo 13 accepted after the time fixed for 
completion) tho dato of tho acceptance 


Lcgislatire changes p 15g 
Scope of tho Article p 153S 

'* UafQifi purchase monc) P 


112. For a call by a company regis 
tered under any Statute or Act — Three 
years ~ When the call is payable 


litiTO changes p 
andappHeablJUy P 35“,, 
t and stattiDg poi«‘ P 



Articles 


SYhOrSES 


1935 


113. For specific pcrfonnanco ot a 
contract — Three years — Tho date fixed 
(or tho performance, or, if no such date w 
fixed when tho plaintiff has notice that 
performance is refused 


114. For the rescission o! a contract 
—Three j ears — When tho facts entitling 
the plaintiff to have tho contract rescinded 
first become known to him 


115. For compensation for the breach 
of any contract, express or implied, not m 
writing registered and not heroin siiecially 
proTided for — Three j ears — When the 
contract is broken, or (where thoro aro 
SQccessire breaches) when the breach in 
respect of which the suit is instituted 
occurs, or (where the breach is continuing) 
when it ceases 


1 LcxisUtlvc changes p 1511 

2 Specific performnnee of a contract’ p 1544 
9 Salt for poc^c^Ion di«tingaUhed from *uit for 

specific performance bj eiriog po«ce8sion 
p 154C 

4 Suit to enforce condition gub^equent p 1550 
6 Suit to enforce an award p 1551 


. ‘ ■ aance 

p 1550 


1 Scope of tho Article p 15G0 

2 Starting point p 15C1 



2 6oit for commitsion by a broltct p 1571 

10 Snit (or recovery nt money against a del credere 

agent p 1571 

11 Salt based upon an award by arbitrators 
p 1571 

12 Suit based upon a compromise decree p 1572 

13 Claim for uso and ocenpation p 1572 

14 Claim for interest by way of compensation 

.. 


Part VII — Six Years 


116. For compensation for the breach 
•of a contract in writing registered — Six 
years — When the period of Umitatiou 
would begin to run against a suit brought 
■on a similar contract not registered 



p 1587 

7 Bnits for recoTc^ of money on simple bonds 



1936 


Articles 


Synopses 


iz >£>iULM lor accooDt based upon registered contisf' 
of agency p 1593 , 

13 Suits for recovery of dower under a rcg 5tc-»a 

deed p 1591 

14 Suits based upon award p 1591 

15 Suits based upon covenants in registetea »» 

deeds p 1594 . ,, 

16 Suit by vendee for breach of covensut w pa 

him in possession p 1600 , 

17 Suit by vendee claiming compenat^o^'““" 

stered 


^eedi 

21 C^laim for personal relief m mortgage deeds no 

validly registered p 1607 gotamed to 

22 Other suits based on VeOS 


117 tJpon a foreign judgment as 
defined itl the Code of Civil Procedure 
1908 — Six years — The date of the 
judgment, 

1 IS ^0 obtain a declaratioo that an 
alleged adoption is invalid, or ne\er m 
fact took place ^ — Six years — When the 
alleged adoption becomes known to the 
plaintiff 


119 To obtain a 'declaration that an 
adoption is valid — Six years — When 
the rights of the adopted son as each are 
interfered with 

120. Suit for which no period of 
limitation is provided elsewhere in this 
schedule — Six years — When the right 
to sue accrues 


1 Legislative chauges ^ 1613 

2 Suit on foreign judgment p * 

8 Foreign judgment P 
4 Startiogpint p 16^® 


have knowledge 

)nus of proof P 1®^* . reversioner f 

inowledge of the sear W jioo if E 
thenatiou 

light to fresh cause of acWtt 


'SSL 

C- r 

□iBuit 16,3 , , ftrrtart 

to Kt as 60 sals ' 


.toll'’!-' 
ti r>‘- 



Articles 


STNOrSTS 


1937 


9 Salt for coni]%ns.ntion for land acquired page 
1C45 

10 Sait for {ojaactloa p IGIS 

11 Suit for declaration of right as to property 

attached under the Criminal Proceduro Code 
p 1G47 

12 Suit for possession of moveable property page 

1C4S 

13 Suit to recover deposit p 1C49 

14 Suit for money due by defendant for money 

received by him p 1049 

15 Suit for accounts p 1CS2 

1C Suit on an administration bond p 1C54 

17 Suit on promissory note p 1054 

18 Suit by attorney or \nkil for costs p 1054 
10 Suita relating to contract of agency p 1054 

20 Suit to avoid a will p 1055 

21 Suit for conitruetion of a will p 1055 

22 Su’t for declaration that decree js not binding 

or to set aside a decree p 1055 

23 Suit for relief on the ground of fraud p 1057 

24 Suit for relief on the ground of mistake page 

less 

25 Suit for contribution p 1658 

20 Suit for refund of money paid to defendant 
p 1000 

27 Suit Tclatlog to partaershlp p 1600 

23 Suit for profits p 1061 

20 Suit for revenue assessed eu laud p 1002 

30 Suit relating to companies p 1063 

31 Suit for declaration p 1003 

32 Suit for distributive share of deceased s pro* 
petty p 1074 

83 BuH for pos^essiou of, and for removal of a 

person from, office p 1674 

84 Suit by Hindu reversioners p 1670 

35 Suit to set aside father s alienation p 1678 
30 Suit impeaching alienation by karnavan of a 
'Malabar tarwad p 1679 
37 Suit for joint possession p 1079 
83 Suit for partition p 1679 

39 Suit for customary dues or for ycomiah allow* 
SDCC p 1679 

40 Suit for emoluments uf hereditary office page 

1680 

41 Suit to enforce mortgage or pledge p 1680 

42 Suit to enforce an award p 1681 

43 Suit for taxes p 1662 

44 Suit by creditor against aiieuee from devisee 

p 1082 

45 Suit by auction purchaser for refund of pur 
chase money p 1083 

- " • ’ 1083 

49 Suit to euforce Hindu son s pious obligation to 
pay fais father s debts p 1664 
r~ r . I 1 1 ‘ n as to 

1 I ' 'I 


Trans 



1936 


ARTICLES 


Synopses 


10 Other suits based upon covenants la tegi toi 
lease deeds p 1592 


117. tJpon a foreign judgment as 
defined m the Code of Civil Procedure, 
1908 — Six years — The date of the 
judgment 

118. To obtain a declaration that an 
alleged adoption is invalid, or never, in 
fact took place — Six years — When the 
alleged adoption becomes known to the 
plaintiff 


118 To obtain a 'declaration that an 
adoption is valid — Six years — When 
the rights of the adopted son, as such, are 
interfered with 

120. Suit for which no period of 
limitation is provided elsewhere in this 
schedule — Six jears — When the right 
to sue accrues 


14 Suits based upon award p 1591 

15 Suits based upon covenants m registered saie 

deeds p 1594 , * 

16 Suit by vendee for breach of covenant to pur 

him in possession p 1600 

17 Suit by vendee claiming compensation on 

Section 65 of the Contract Act p 

18 Suit upon covenant contained in a regis 

deed of exchange p 1601 ..nstsred 

19 Claim for personal decree arisiDo on P 

tnortgage deeds p 1601 i ,t„m. far 

20 Starling point 'ottcL^eed. 

personal relief on the basis of mo g g 

21 C^im for personal relief in mortgage deeds no 

validly registered p 1607 -notamedla 

22 Other tmts 1603 


25 Claim for interest by way el 

1 Legishlive changes P 1013 

2 Suit on foreign judgment p 

8 ‘Foreign judgment 
4 Starting point p 161S 


nowleds* 

6 Mioor plamtiff, if 
have knowledge p 

T Onus of proof p 162* g„,onct P 
8 Knowledge of the oeares rev jf gi 

0 Alienation subsciuent to an 

nght to fresh cause of action P 

j P ’“if.Artki. p'® 

2 Scope and apphmbility 

3 • Adoption' V tarfercnce P 

1 Starting point — 

1 Legislative chansei p 

2 Sco^ of the Article p lC33 

3 Starting point p „,nsffcnicDt«‘ 


■tartlng point p -lansS*' 

ult relating to trust and man 
iroperty p 1610 ^^3 

ult for pre emption P 


all^ 


t lor pru - 1 

Im suit 1613 arrears o^ ^ 

t to set aside tala for 

maiiJ P act or order r 

t tjocslionlng odici'* 



1940 


Articles 


Synopses 


1 2S. By a Hindu for arrears of mam 
tenance — Twelve years — When the 
arrears are payable 

1294 By a Hindu for a declaration of 
his right to maintenance — Twelve years 
— When the right is denied 


Articles 123 &. 129 

1 Legislative changes p 1775 

2 Scope of the Articles p 1775 

3 Article 128 distinguished from Article l'>9 

p 1776 

4 ‘By a Hindu p 1776 

5 Arrears of maintenance p 1777 

6 Sight to maintenance p 1779 

7 * When the right is denied p 1779 


130. For the resumption or assess 
ment of rent free land — Twelve years — 
When the right to resume or assess the 
land first accrues 


131. To establish a periodically re 
curring right — Twelve years — When 
the plaintiff is first refused the enjoyment 
of the right 


132. To enforce payment of money 
charged upon immoveable property 

Explanation — For the purposes of this 
Article — 

(a) the allowance and fees respectively 
called maUkana and hagqs, 

(b) the value of any agricultural or other 
produce the right to receive which is 
secured by a charge upon immoveable pro 
perty, and 

(c) advances secured by mortgage by do 
posit of title deeds 

shall be deemed to be money charged 
upon immoveable property 

— Twelve years — 

When the money sued for becomes duo 


1 Scope of the Article p 1760 

2 Bight first accrues p 1781 


7 Suits by Government p 1734 

1 Legislative changes p 1785 

2 Scope of the Articls p . _,^eDts peno 

8 Suit for recovery of arrears of paymeu 

dieailydue 1788 , ... -,,nt d) 

4 Suit against co sharer or nva 
right p 1788 ..go 

6 ‘ Periodically recurring right P 

' ® , 1791 


«gislative changes p 1798 
cope of the Article p 1797 

To enforce payment P lew 




1B03 


I fa oh«s« "“‘“I p ISO. 

It to enforce vendor s ^ 5^3 P 1603 
It to enforce charge >n oth« « ^ against 


f p isot 

p 1810 

, o« 

• to Diorts*^ 


doc 

»„rLliQ With ^ f'® 
1 Mortgage for ft „ 1819 

clause- Stirling P 



AnncLrs 


SvNor‘:i *; 


ion 


133. [Omitted ly Section 3 of ifce I 
Indian Limitation (Amendment) Act (1 

cj mo ;] 


2^ fininrntJon or rcTlral ef of notion ? 1622 

I ^ js 52 >ime — tr«t 

1 27 Cufrj »r tncr1p>e,M. «1iMlbwc<l — Suit to 
enforce merieic" p J&21 


134. To rcco% cr i'06«<s6jon of immo\e 
able i>roi>crt> con\cjc<l or l>equMtbc<l in 
tro«t or mortgageJ and aftcn\ar«la tnns 
Icrrpd b> tbc tru^toe or mortgagee for a 
valuable con'iidcralion — Twelve jnrs — 
When the transfer l>ecomcs known to tbo 
{’lamtifT 


1 l>gi«.hUte chingri p 1625 

2 fW'p. of Article p 1027 

3 * Sait to Irvnvrr po.srMion p 1829 

5 1 • 


r Bevtioo 10 anil Article 13i p 1832 

7 Tranffcr mu»t t« for a raluaUc conildcratlon 

p 1632 

8 lran»fcr — "N slid tranifLr ' p 1832 


12 Trantfcrce getting powessloD anbscouent to 
traoifcr — )■ fT«t p 1839 

13 “Mortgigoc" p 1840 

14 MortgiRC, If »hc.uld bo eno with posMssion . 

15 Mortgagee traniferring but lubscqucntlrBcttlne 

re tnntfcr — 1 Sect p 1813 ^ 

1C Starting point of limitation p 2844 

17 Time for redemption by mortgagor not ripe at 

dale of tranifcr by mortgagee — Limitation 
fof mortgagor’a suit Bgaintt transfereQ page 

18 AdTcrsc poeecuion against mortgageo, whether 
^^rerso possession agaiz^st mortgagor j> 1844 


134 A. To set aside a transfer of 
immoveable property comprised in a Hindu, 
Muhammadan or Buddhist religions or 
charitable endovvmcnt, made by a manager 
thereof for a valuable consideration — - 
Twelve 5 cars — When the transfer be. 
comes known to the plaintiff 


134B. By the manager of a Hindu, 
Muhammadan or Buddhist religious or j 
charitable endowment to recov 
Sion of immoveable property coi 
the endowment which has been I 
by a previous manager for a valu 
deration Twelve 5 ears — • • . 

resignation or removal of tbo transteror 1 


AnTICLES 134A, 1S4B & 181C 


movable property transferred by a previous 
manager (Article 184 B) p 1648 

6 “Manager" p 1651 

7 Transferred for valuable consideration naira 

iBsa ‘ “ 





A. I. R. commentaries JUDICIALLY NOTICED 


A. I. R. 1933 PcshaiT&r 61 at 62. 

"Tbe law ca IIjc rcbject U loc53l7 tam 
lued Up in Cbitaley*# Comtcealary on Cml 
FroccdcreCo6ciVo1.1ip ISS.ftcdisctated 
as fellows: 'A parly . thea * *' 

A. 1. H. 193} Allahabad 253 at 25S. 

" . . . . the reason being that no coo can 
hsTO rested right in fenns cf rroecdnre 
The snbject is dlicusced in Cbitalcy a Cinl 
Pfoctdnre Codc.Ycl 1, pp 4 and 6 *' 

A. I. H. 1934 Peshawar 40 at 42. 

"Tbo argument is baaed on ChiUley’s 
Commentary, 1033 Edition, p 1S83 under 
O 21, R 15 of the Cole, which la mpporled 
by Goptndra Krtihna r. Jfod Lai, A.I.R. 
1923 Cal. 659 ” 

A. 1. R. 1934 Peshawar 67 at 61. 

"These eonBicties rlcwa aro noted on 
pp 746 end 747 of Chitaley's Clyii Proeo* 
dnre Code " 

A. 1> R. 1934 Peshawar 94 at 99. 

"Be (D J) quotes from Chitaloy as 
follows : 'All eo.promisecs .... as parllos ‘ 

" 1 bare no disagreement with this stato. 
ment of the law, but in tbo present case tbo 


luuowiug tiuecii . 

* 'Where several .... of suits.' 

"That statement of law applies to tbo 
facts of the present case." 

A. I. R. 1936 Allahabad 811 at 613. 

"The ruling cases on this point aro 
collected and noted In Cbitaloy's Civil Fro* 
cedure Code, Vol 3, p. 2316, 2nd Eds." 

A. I. R. 1936 Radpnr 228 at 230 » 

I. L. B. 1937 Rag. 230 at 234. 

" The point Is well snmmed up at pages 
2469 and 2470 of Chitaloy and Bao’e Codo 
of Criminal procedure, 'Vol. 3, and tbo 
learned authors rightly point cut that the 
view of the High Courts, oxcopUngBaugoon, 
is consistent with the principles underlying 
sub.section 3 of the section." 


A. I. R. 1936 Peshawar 37 at 37. 

"Counsel for the appellants quotes from 
Chitaley's Commentary to tbo effect that 
wbero the question of costa has been re* 
fcrrtd to the arbitrator, or wbero the whole 
matter in dispute has been rcferrctl to the 
arbitrator, the arbitrator baa authority to 
award costs in tbo award." 

A. I. R. 1936 Peshawar 209 at 210. 

" Wo bavo been referred to Note (7) 
ondcr B 46 in Cbitaloy’s Commentarv on 
tho Civil Froecduro Code whore tho dliltno. 
tioo between a fresh appllentlon and an 
applltatlon in contlnuatlou of a 
application is illustrated." 

A. 1. R. 1037 Allahabad 62 at 67, 

"Tbo balaneo ot authority leein* (n 1 \ 
that an Appelfato Court has no ponor Mndtn 
It to iotorforo to tbo proiudieo nl a porstU) 
who was a patty to a suit, hut \yhn n<)l 
impleaded in tho appeal t vide "(Vstn p( 
Civil Froecduro," Chitaloy ,1 Annuli lUn, 
Vol. 3. pp. 3003.3001 (Ut IMn). 1 mil 
tboreforo, ot opinion that dofnndanh Wi'/ 
ooght not to have boon Impleaded " 

A. 1. R. 1937 Calcutta 222 at 224, 

"Oo this point thoro is a eoiuhlarahhi 
mass of oaso law which will be found sat |i)iii 
In Oiiitaloy's Commentary on tfm (iivil 
Froooduro Codo.” 


A. I. R. 1D37 Lahore 41 at 40 ^ 

1. L. R. 1937 Lab. 11 at 83. 

"I Ood It stated in Ohltoloy and AliiiHjl 
Bao’s Codo of Civil Froecduro that th|4 
BOctionO. o,B.80}Ilko8 79 onaotn OiiWh 
rnlo of procoduro. With Ibis view I apm," 


A. I. R. 1937 Nagpur 60 at 63n 
I.L. R.1937 Nag. 277 at 284. 

"This question has been well discusied In 
Note 10 under 8. 1G3, p 604, of ChltaUy 
and Annajl Eao's recent Commentary cf 
tbo Criminal Procedure Code. The JearB*# 
antbors favonr the view of the Madras .. J 
Calcutta Hfgh Courts which is In ' 
With the opinion expressed aboye." 



ii 


A. LE. Commentahies JuDicuiiLt Noticed 


A. I. B. 1937 Nagpur 216 at 217 = 

I. L, B. 1938 Nag. 280 at 282. 

“In Chitaley and Eao'a Clvjl ProoeSuTo 
Code, Edn. 2, p. 2094 undor 0. 22, B. 1, it 
is remarkod : 

'If, in tbe first Oonrt, tbo 

.... oitbor party.’ 

"I agroQ with those remarks which 
^Toold apply to a dismissal of tbo snit in 
oppeal. It is fnrtbor romarkod on tho 
authority of 34 Mad foe. ett. that tho ap- 
peal cannot be continued even in respect of 
costs or other relief which are merely 
incidental to the main reliefs. I accordingly 
uphold tho contention of the respondent.” 

A. I. B. 1937 Nagpur 268 at 269 =:^ 

1, L. B. 1937 Nag. 819 at 520. 

“It appears that tbo weight of antbority 
is in favonr of tho view that tbo Appellate 
Court has each powers. Tbo dissentients 
from that view are limited to tbe High 
Courts of Allahabad and Bangoon and tbo 
Chief Court of Oadb : See also Obitaloy 
and Bao'a Code of Oiyil Frocoduce. Vol. I, 
page 712.“ 

A. I. B. 1937 Oudh 981 at 983 « 

1. L. B. IS Luck. 660 at 565 & 666. 

“Messrs. Chitaley and Annaii Bao id 
their Commentary on tbe Code express (bo 
opinion that tbe present ol. (d) of B. 0 
of 0. 33 gives oIToct to the view taken in 
the Fall Eoneb decision of tbe Allahabad 
High Court reported in 7 Ah CCl, and otbor , 
eaaos." 

A. 1. B. 1937 Peshawar 13 at 19. 

"In this connexion wo may quote tbo 
following Note No. 4 from Mr. Cbitaley's 
Commentary under B. 03 which is oo 
follows : ' Other decrees. — > A decree .... 
.... this rule.' “ 

A. I. R. 1937 Peshawar 41 at 91. 

“On p. 1460 of Mr. Cbitaley's Com. 
tnonlary ^ on tho Civil Procodaro Code 
(Edo 1) it is noted that ' whore a plaint h 
presented on tbo ro-oponing date after 
coart.boUda>8 and tbo period of limitation 

{ las expired durieg tho holidays, tbo fact 
bat tho gronod of oxomption under S 4, 


Limitation Aot, was not specifically icsn* 
(toned in tbe plaint will not entail tbs 
dismissal of tbe suit inasmoeb as tbe Goert 
is bound to take jodicial notice of tbs 
hoUdayB.’ This note is supported by re. 
faronco to ruliugs in Nagpur, Lahore, 
Madras and Calcutta Courts, though a 
Calcutta ruling to contrary is also noted. 
The proposition as stated appears to me to 
be correct.” 


A. I. R. igST Pcahawar 81 at 81. 

“Learned counsel has bean unable to 
show me any decided case in which aclioa 
of that nature amounts to a public duis^Mi 
and tbo. commentary in Chitaley 9 
Procedure Code certainly indicates Ino 
contrary,” 

a. I. B. 1S37 Bangoon 391 al 399. 

’•Tho leornoa anthors o! 
OrimirMlProceflnre by Ohitoloy aoS VS 
rao,' Ean. 1, Vol. 1, at P- 200 W : 
an . . > Proviso.’ 

“ I agree with this view." 


A. I. R. lawb» WM.WW..- — , 

*1. L, R. (193B) 1 Cal. 83 at 88 and 6 

"In Ibo Nolo to Mobsh. 
anDoii’a. 0'8 Coao m owi 
p. 13B8, I find Ibo (OUOWIDS 
•Tbo first ....partios.' 

"Tbo leornod ““tbora ot Mb'"? 
Aanaji Bao'a Coda cl Oivfi refeneJ. 

paroprapb Ic which I bavo 
ippoar to mo to sum up lo a lovr 
mbstauco of tho decisions. 

A. I. K. 1938 Calcutta 730 at 733 === 
I.L.R. (1039) 1 Cal. 112 at 120- 

“Ibo expression 

solar©’ has been /jood 

lecielons, most of {.(.tjoa Act 

aiootionod in Chitaley s Limitaiw 

;iS38). pp. 0G7 to 672. 

A. 1. R. 1938 Lahore 220 at 23®' 


AIR CoMirnNTAnrns Jt?DiciAiii.r Noticed 


A. T. Br 1033 Lahore SIS at S96. 

*'Tba learned eonnsol for the present 
respondents also qnoted AIR 1932 All 
41G, AIR 1933 All 2G4 (a judgment bj^ 
a Fall Bench, ono member of ^vbleh was 
tbe present Hon bio Chief Jastico of the 
Laboro High Court) and the remarks In 
tbe Commentary of Mr Cbitaloy’s Crtml. 
nal Procodaro C^o. Vol 1, p G7G ' 

A. I. B. 1938 Kagpnr 122 at 123. 

"It was assumed by the Taring Judgo 
(Bose J ) in bis order of roforenoo that 
ibe present case was similar bocanso bo 
assumed that there was no diileroneo 
for tbeso purposes bctwcoo a plaint 
and a memorandnm of appeal This wo 
think IS wrong althongh there aro a larger 
camber of rulings collected at p 44 of Vol 
1 of Cbitaley a Civil Procodaro Code which 
take that view ‘ 

A. 1. B. 1938 Qudh 4S at 47 and 48 » 

L L. B. 13 Luck. 689 at 693 and 698. 

' The learned counsel (for appellant) main 
tamed Ibat that ease staods alone, and be 
has pointed out to os that in tbe Common 
taiy on the Cml Procedure Code by Chita, 
ley and Annaji Rao this caso is submitted 
to have been wrongly decided vide tbe 
Commentary, Vol 1, (Edo 2) p 478. (Note 
9. F N 4) 

"In my opinion, the eontoution of the 
learned counsel for the appellant most be 
accented ’ 

A I. B. 1938 Oudh 196 at 147 ~ 

I L. B 14 Luck. 116 at 118. 

" As has been pointed out in Cbitaley e 
discussion of this matter lo bis Notes to 
S 115 at pages 924 aod 925 of Vol 1, 
Edn 2 of tbe Civil P 0 , tbe Allababad 
view originally depended on a distinction 
between cases m which tbe application bad 
been rejected and cases whore It had boon 
accepted ’ 

A I. B. 1938 Peshawar 4 at 6. 

' Tbe general result of this conflict has 
been clearly set out in Note No 9 of tbo 
commentary on that Rule in Cbitaley s Code 


111 

of Civil Procodaro and Mrtually all tho 
eA«os which bavo boon foforrod to In tbe 
coorso of that Note havo been cltod boforo 
Qs as woU as some other rulings in addition ' 

A I. B 1939 Lahore 356 at 337. 

* As pointed out In A I R 1921 Lab SG9 
and AIR 1923 All 236 tbo absonco of a 
ebifting balaneo is not dooisivo sco also 
cases coUoctcd in Cbitaley s Limitation Act, 
Vo! 2 p 13C2 et seg ’ 

A 1 B. ISSgOodhSBatSfl. 

* Actoiding to Ghitaley, (Cwvl PtocoSuio 
Code) Vol 1, p 517, Noto 7 

‘A debt . debt * ' 

A. IB 1939 Oudh 116 at 117 » 

1. L. B. 14 Luck 538 at 641. 

**A reference to tbe Notes to O 40 B 1 
on tbe subject of tbe appointment of a re 
coiver in oxecutioo procoodmgs both m 
Cbitaley s Code of Civil Procedure and tbs 
latest ^itiOQ of Katju and Das s Code of 
CifftI Procedure makes it quite clear that 
there is no such prineiplo as tbo ono sug 
goated by learned counsel ’ 

A. I R. 1939 Oudh 284 at 285 = 

I. L. B. 15 Luck. 19 at 23. 

''Itake tbe following passage based on 
various rulings from p 701 of Cbitaley s 
Commentary on tbe Code of Criminal Pro 

cedure ' On tbe making of an 

‘Bectioo'Sr/ 

A. I. B. 1940 Allahabad 263 at 266. 

In Cbitaley s Criminal Procodaro Code, 
Vol 1. p 797, the learned commentators 
say ' It IS Evidence Act * 1 agree 
with tbeir conclnsion ' 

A. I. B 1990 Peshawar 29 at 25. 

' At Note 10 to 0 21 B 15 of Cbitaley s 
Civil Procedure Coda tbe following com. 
moots are made as regards tbo right of 
appeal against an order made nndcr O 21, 
R 16 

*Tbo question whether 
the non applicant decree bolder 



